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A. The Nature and Limits of Contract
B. Remedies in General: Introduction and True Expectancy
a. Restatement §347.  Measure of Damages in General

b. Expectation Damages = “benefit of the bargain”: puts the victim of breach in as good a position as she would have been in if the contract had been performed.  It is the general measure of damages, the rule that will obtain unless there are special circumstances.
c. Reliance Damages

d. Restitution Damages

e. Tongish v. Thomas (79) = “‘General and specific statues should be read together and harmonized whenever possible, but to the extent a conflict between them exists, the special statute will prevail unless it appears the legislature intended to make the general statute controlling’”(81).  The court decides to award the difference in market value and contract price for the seeds ($10 per hwt) rather than lost profits ($.55 per hwt).  
C. Limitations on Damages

a. Remoteness or Foreseeability of Harm

i. Hadley v. Baxendale (86) = [Π’s mill was stopped by a breakage of the crank shaft, which they sent away to be repaired by way of Δ’s carriers.  The delivery was delayed by neglect, and Π lost profits which he otherwise would have earned had the crank been returned earlier.]  Only damages that may reasonably be supposed to have been in the contemplation of both parties [were foreseeable] should be awarded.  If the parties wanted unforeseeable, special damages to be awarded in the case of a breach, they could have provided for such a measure in the contract.  The “Hadley rule” says that unusual damages must be contracted for in advance; this allows for the outcome of a claim for damages for breach to be more easily predicted and therefore such cases will be litigated less often.  
ii. Hypo = [letters/diamonds]  Most people are sending letters home, while a few people are sending diamond bracelets home, all using the same carrier.  If the carrier has to compensate for all damages (including unforeseeable damages) in the event he loses the package, and the carrier can’t tell the difference between the letters and the bracelets, he is going to have to treat all packages the same in the care he takes.  Knowing that some of them contain diamonds, he is going to take more care with all of them, which will cost more; those costs will then be passed on to all the customers, including the ones that only are shipping letters.  As a result, too much care is being taken with the letters, and not enough care is being taken with the diamonds.  The limited liability rule of Hadley works then as a default rule: the diamond shippers must identify themselves and negotiate for more careful shipping.  (If the default rule were unlimited liability, then the paper shippers would have to separate out and negotiate for less careful shipping; this would be inefficient because, assuming there are more people who ship paper, transaction costs would be greater than if diamond shippers were forced to negotiate separate shipping.)    

iii. Restatement §351.  Unforeseeability and Related Limitations on Damages.

iv. Morrow v. First National Bank of Hot Springs (102) = [coin collection stolen while its owner waits for the bank to call with news of safety deposit box opening]  Adopted the “tacit agreement test”: by which, the plaintiff must prove the defendant’s knowledge that a breach of contract will entail special damages to the plaintiff, and it must appear that the defendant at least tacitly agreed to assume responsibility.  In this case, neither of those conditions was met; this is a further refinement on the Hadley rule.  
b. Certainty of Harm

i. Chicago Coliseum Club v. Dempsey (105) = [Jack Dempsey makes a contract to fight in a boxing match, and then breaks it.]  The court rejects expectation damages as too speculative, then rejects expenses incurred by the plaintiff prior to the signing of the agreement, then rejects expenses incurred in attempting to force him into compliance with the agreement [as those expenses were taken after breach at their own financial risk].  The court awards expenses incurred after the signing of the agreement and before the breach [a reliance measure].  
ii. Anglia Television Ltd. v. Reed (118) = [Richard Reed (a.k.a. “Mr. Brady”) repudiated a contract to perform in a play.]  Holding: “If the plaintiff claims the wasted expenditure, he is not limited to the expenditure incurred after the contract was concluded.  He can claim also the expenditure incurred before the contract, provided that it was such as would reasonably be in the contemplation of the parties as likely to be wasted if the contract was broken”(120).

iii. Mistletoe Express Service v. Locke (120) = [Plaintiff invests in business expenses, only to have defendant breach the one-year contract.]  “[T]he injured party may, if he chooses, ignore the element of profit and recover as damages his expenditures in reliance.  He may choose to do this . . . in the case of a losing contract . . .”(122).  Reliance damages can be appropriate, but if the breaching party can prove that the expenses would have been wasted anyway [the contract would not have made the plaintiff money even if had been followed through with to the end], then the damages can be reduced.  However, in this case, defendant’s claim of future losses was too speculative, so the court awarded full reliance damages.
c. Avoidability of Harm

i. Rockingham County v. Luten Bridge Co. (124) = [County instructs construction workers to stop work on a bridge, but they continue after the breach.]  Mitigation doctrine is designed to award the breached upon party enough damages so that they are made whole if they made their best effort to mitigate waste; this award includes all profit and can thus be considered expectation damages.  The law establishes incentives so that when one party repudiates a contract, anything spent after by the breached upon party is their own loss.  
1. Hypo = Contract to build a bridge for $100, to cost builder $40 in each of two periods.  Repudiation after 1st period, bridge finished anyway.  Damages are $60 - $50 from the 1st period (cost plus profit) and $10 from the 2nd period (just profit) since $40 cost of labor in 2nd period should not have occurred.  
ii. Parker v. 20th Century Fox = [actress to appear in Bloomer Girl, which is not produced, but studio offers her another role in Big Country, and she declines it] When a contract is for personal services, plaintiff is not required to accept any position substantially different from, or inferior to, the one contracted for in order to mitigate damages.  It is not always clear whether or not work is inferior, which forces the court to calculate imponderables.  Measure of recovery for a wrongfully discharged employee= “the amount of salary agreed upon for the period of service, less the amount which the employer affirmatively proves the employee has earned or with reasonable effort might have earned from other employment”(130).  
1. Hypo = see notes p. 16
iii. Restatement §350: Avoidability as a Limitation on Damages – Damages are not recoverable if they could have been avoided without undue risk, burden or humiliation.  Damages are recoverable when the plaintiff has made a reasonable but unsuccessful effort to mitigate
iv. Neri v. Retail Marine Corp. (140) = For a seller with an unlimited supply of goods: “the resale to replace the breaching buyer costs the dealer a sale, because, had the breaching buyer performed, the dealer would have made two sales instead of one”(143).  Thus, damages should be the dealer’s profits on one sale, plus any incidental damages.
D. Express Provisions: Liquidated Damages

a. Enforceability: liquidated damages are enforceable if, at the time of contracting:

i. The liquidated amount is a reasonable estimate; and 

ii. Parties reasonably expect that calculation of actual damages will be difficult.

b. When enforceable, liquidated damages logically preclude mitigation, as the parties have already “interpreted” what should happen in the case of breach.

c. Why are penalty express damages unenforceable?

i. Paternalism argument = penalty clauses are unconscionable; it must mean that one party is taking advantage of the other.

ii. Economic efficiency argument = penalty express damages may cause one party to perform on the contract when it would have been more economically efficient for him to breach.  

d. What arguments can be made that penalty express damages should be enforceable?

i. They encourage performance and may reduce litigation costs.

ii. Some people may not be willing to get into a contract with the liability of unspecified damages: the parties might not be willing to trust the amount of damages that a court would award.  This is especially true where damages awarded by a court might be under-compensatory because the courts judged them too speculative.  
iii. Though we assume that breach will always be provable when it occurs, this may not always be so.  Assuming that breach can only be proven 50% of the time, liquidated damages would have to be set at 2X expectation damages in order for the parties to have the right incentive to perform.  

e. Hypo = Roller coaster hypothetical.  P. 19  Liquidated damages solve the problem of overinvestment on the roller coaster.  If you set the liquidated damages right, Amusement will have the incentive to invest in reliance (advertisement) on the roller coaster, but will not have the incentive to over-invest, and Construction will have the right incentive to insure the roller coaster is built.  (Amusement won’t spend more just to increase their damages, and Construction will not be forced to spend disproportionately to get the probability that the roller coaster will go up on time from 80% to 100% [“diminishing marginal returns in precaution”].)  
f. Kemble v. Farren (149) = 

g. Wassenaar v. Towne Hotel (151) = [Plaintiff was fired from his job at the hotel 21 months before the contract was supposed to be up.]  Once a stipulated damages clause is found reasonable, the liquidated damages should not be reduced at trial by an amount the employee did earn or could have earned.
h. Lake River Corp. v. Carborundum Co. (159) = “the willingness to agree to a penalty clause is a way of making the promisor and his promise credible and may therefore be essential to inducing some value-maximizing contracts to be made”(160).
E. Specific Performance

a. Introduction = Specific performance and injunctions are equitable, rather than legal remedies: “When the plaintiff seeks an equitable remedy, particularly a coercive one, the rule is that he may have the remedy only if the remedy at law is inadequate”(182).  A calculation of damages may be problematic when they depend on the subjective valuation of a unique piece of property, which is why specific performance might be necessary.
b. Contracts for land = one reason for the inadequacy of a legal remedy is that the property in question is unique.  Traditionally, land has been presumed unique, so the presumption shifts in favor of specific performance.

i. Loveless v. Diehl (184) = 

c. Specific performance/efficient breach = p. 23 of class notes.
d. Cumbest v. Harris (189) = [Case of the sentimental stereo]  Specific performance for personal property may be ordered if it falls under one of several well recognized exceptions: 1) where there is no adequate remedy at law; 2) where the specific article or property is of sentimental or unique value; and 3) where due to scarcity the chattel is not readily obtainable.  
e. Scholl v. Hartzell (192) = 

f. Sedmak v. Charlie’s Chevrolet, Inc. (194) = 

g. UCC §2-716  Buyer’s Right to Specific Performance or Replevin (197) = 
F. Contracts for Personal Services
a. Introduction = generally, specific performance is not permitted as a remedy for contracts of personal services.

b. The Case of Mary Clark, A Woman of Colour (199) = 

c. Lumley v. Wagner (203) = [Contract for Wagner to sing in Lumley’s theater contained both the positive statement that she would sing at his theater and the negative one that she would not sing at any other theaters during that time.]  The court will not order specific performance, but it will grant an injunction that Wagner not be able to sing at other theaters during the said time.  
d. Ford v. Jermon (207) = 
e. Duff v. Russell (209) =   
G. Restitution

a. Bush v. Canfield (236) = 

i. Hypo = Abel is a plumber who signs on with Contractor for $20 per period.  Then plumbers flood the market, and the going rate goes down to $5 per period.  Abel is also an electrician who can work for $15 per period.  Contractor doesn’t know this.  What is the efficient outcome?  Abel should be working as an electrician, and Contractor should get another plumber.  If Abel switches to working as an electrician, there is a societal net gain of $10 per period.  

1. Under Bush, as far as Contractor knows, he will have to pay Abel $15 per period.  If he actually did fire her, he would only have to pay her $5 per period because she will have a mitigation obligation to go work as an electrician (assuming the two are equivalent). If Contractor knew she was an electrician as well as a plumber, he would fire her, pay $5 per period in damages, pay the new electrician $5 per period, and collect $10 benefit for himself.  But since he doesn’t know this, he will make a decision based on what he thinks the facts are likely to be, and the result will be an inefficient one: Abel will keep her job as a plumber for $20 per period.

2. If Abel could breach and sue (the anti-Bush rule), which would be changing the law, in effect: she would quit the job as a plumber, take a job as an electrician, and sue for damages of $15.  This remedy would give Abel the incentive to breach; she would capture the $10 surplus, earning $15 per period for her work as an electrician as well as $15 per period in damages from her contract with Contractor.  

b. Britton v. Turner (243) = the rule of the case: the breaching party can’t sue on the contract.  (You can’t take advantage of the very contract that you are breaching.)  
i. Hypo = p. 29 notes.  Go back to this.
H. Quasi-Contract

a. Introduction = quasi-contract can be thought of as “anti-tort,” where a person confers a benefit without a contract, where society is reasonably certain that the benefit conferred would be wanted.  Quasi-contract is applied only where there is no opportunity for negotiation.  
b. Cotnam v. Wisdom (251) = [Action by surgeon Wisdom for services rendered to defendant’s intestate.]  The defendant argues that there is no remedy for the surgeon because no benefit was conferred.  The plaintiff argues that the benefit conferred was a chance at life (whose valuation could be considered from an ex ante perspective infinitely high).  The court uses policy concerns to hold that Wisdom is entitled to reasonable compensation for the services rendered.  (The courts want to encourage doctors to help those in need of emergency services.)    
c. Martin v. Little, Brown and Co. (255) = [Student sends in information of plagiarized passage that he noticed to the book’s publisher, who then begins a cause of action against the plagiarizer.]  Rule: in general, volunteers to not have a right to restitution.  Plaintiff had an opportunity to bargain for compensation but did not do so before he sent the manuscript.  (This case is not really a quasi-contract case; rather, it is a case of whether a contract was formed.)  
I. The Doctrine of Consideration: Introduction
a. Introduction = as a general matter, subject to specific exceptions, promises are not enforceable under the common law unless supported by consideration.  However, in general, consideration does not have to be true value; a bad bargain does not automatically mean there was no bargained for exchange.
b. Johnson v. Otterbein University (606) = [Plaintiff promises to pay the university $ to be used to pay off its debt.]  The promise is not enforceable for lack of consideration.  In general, an executory contract to give is without consideration, and a promise to pay money as a gift may be revoked at any time before payment.  
c. Hamer v. Sidway (608) = [In this unilateral contract, the uncle promises to pay his nephew $5,000 if he refrains from drinking, gambling, using tobacco, or swearing until his 21st birthday.]  Defendant estate contends that the contract was without consideration because the nephew was not harmed but benefited, and insists that unless the promisor was benefited, the contract was without consideration.  The court says, “It is enough that something is promised, done, forborne or suffered by the party to whom the promise is made as consideration for the promise made to him’” and “‘In general a waiver of any legal right at the request of another party is a sufficient consideration for a promise’” and “‘Any damage, or suspension, or forbearance of a right will be sufficient to sustain a promise’”(611).  
J. The Preexisting Duty Rule

a. Introduction = 

b. Stilk v. Myrick (634) = [Two sailors on a ship quit; the remainder were offered extra pay to remain and accepted.]  The court held that there was no bargain because the sailors did what they were already obligated to do, and thus there was no consideration and there can be no enforcement.  
c. Alaska Packers’ Assn. v. Domenico (636) = [There was a threat that the fishermen would not fish, allegedly because the nets were not serviceable, meaning that there percentage of the cut would be less than they’d anticipated.  The employer offered extra money for them to fish, and they did.]  The court felt that the fisherman were just trying to get more money for what they were already obligated to do under the original contract and would thus not enforce the new promise for lack of consideration.  This result would have been different if the nets were found to be substandard.  
d. Brian Construction and Development Co. v. Brighenti (644) = [Plaintiff agreed to remove rubble from the foundation in exchange for extra compensation.]  The court found this to be “additional work” not contemplated under the original contract, and thus there was consideration, and so the modified contract was enforced. 
K. Promissory Estoppel

a. Introduction = Promises “do not simply give rise to expectations, they also serve to induce promisees to act in reliance upon them, changing their situation or circumstances in ways which they otherwise would not have done”(700).  Generally used for gratuitous promises.
b. Conditions for promissory estoppel [Red Owl]:

i. Was the promise one which the promisor should reasonably expect to induce action or forbearance of a definite and substantial character on the part of the promissee?

ii. Did the promise actually induce such action or forbearance?

iii. Can injustice be avoided only by enforcement of the promise?

c. Measure of damages for promissory estoppel: reliance.  Expectation damages, while sometimes awarded, are not the rule.  When damages are awarded, they should only be so much that they prevent injustice. 

d. Construction Bids
i. James Baird Co. v Gimbel Bros. Inc. (722) = [Subcontractor underestimated his bid by ½, but before he retracted it, the general contractor submitted his own bid using the sub’s quote.]  The court find the doctrine of promissory estoppel does not apply in this case; the quote cannot be considered an “option,” because there is no reason to believe that the defendant meant to subject himself to such a one-sided obligation.  The offeror is generally allowed to rescind an offer before acceptance.  (Submitting the bid was not acceptance.)    
ii. Drennan v. Star Paving Co. (725) = 

iii. Restatement §87.  Option Contract = 
e. Promissory estoppel as an alternative to breach of contract

i. Goodman v. Dicker (730) =

ii. Hoffman v. Red Owl (732) = sets out the requirements of promissory estoppel.  See above.  On the issue of damages: “The wrong is not primarily in depriving the plaintiff of the promised reward but in causing the plaintiff to change position to his detriment.  It would follow that the damages should not exceed the loss caused by the change of position, which would never be more in amount, but it might be less, than the promised reward”(741).  However, this case might not even be really a promissory estoppel case: rather, though the court neglected to consider it, this might have been a regular contract case where profits were too speculative to award expectation damages, so the court would award use a reliance measure.
iii. Restatement §90.  Promise Reasonably Inducing Action or Forbearance (741) =
L. Reaching an Agreement: Introduction to the Objective Theory

a. Embry v. Hargadine (276) = [Employee wanted to know if his contract would be renewed, and employer just wanted him to go back to work.]  Question: was the language used by the employer such that the employee could reasonably rely on the fact that he was re-employed for the following year and act accordingly?  Holding: Though McKittrick may not have intended to re-hire Embry with his words, if what he said could be taken by a reasonable man to be an employment, and Embry so understood it, it constituted a valid contract, on which Embry had the right to rely.  “[T]he inner intention of parties to a conversation subsequently alleged to create a contract, cannot either make a contract of what transpired or prevent one from arising, if the words used were sufficient to constitute a contract.  In so far as their intention is an influential element, it is only such intention as the words or acts of the parties indicate; not one secretly cherished which is inconsistent with those words or acts”(278).  Rule: “The law imputes to a person an intention corresponding to the reasonable meaning of his words and acts”(279).
b. Texaco v. Pennzoil (281) = 

c. Lucy v. Zehmer (282) = [Sellers and buyer are drinking in a restaurant and sign a contract for the sale of the sellers’ farm.  Sellers contend the matter was a joke.]  Most people recognize that if you sign something, it is a contract and will be enforced.  This case may have been a policy-based decision, reflecting the special position of signed instruments in this society.  “Them mental assent of the parties is not requisite for the formation of a contract . . .”(289).
d. Restatements

i. §17.  Requirement of a Bargain

ii. §18.  Manifestation of Mutual Assent

iii. §19.  Conduct as Manifestation of Assent

M. Offers, Acceptance, and Revocation

a. Introduction = an offer is “‘the manifestation of willingness to enter into a bargain, so made as to justify another person in understanding that his assent to that bargain is invited and will conclude it”(291).

b. Preliminary Negotiations

i. Nebraska Seed Co. v. Harsh (291) = [Defendant advertised a certain amount of seed for sale.  Plaintiff sent a telegraph asking for immediate delivery of the entire quantity and sued for breach when it wasn’t delivered.]  The letter to defendant can’t be fairly construed to be an offer to sell to the plaintiff; rather it was sent to many possible purchasers and was an offer for plaintiffs to make an offer of purchase.  
ii. Leonard v. Pepsico (294) = [Plaintiff tries to purchase Harrier Jet from Pepsi based on ad he saw on t.v.]  The court must not consider either the defendant nor the plaintiff’s subjective views, but what an objective, reasonable person would have understood the commercial to convey.  
c. Written Memorial Contemplated

i. Empro Manufacturing Co. v. Ball-Co Manufacturing, Inc. (306) = Letters of intent and agreements in principle often, and here, do no more than to set the stage for negotiations on details.  Parties are allowed to approach agreements in stages, without fear that reaching preliminary understandings will bar them from further negotiating later.  If you can say what a judge should do in filling in the terms of the contract, then you can rule that there was a contract, but if terms can’t be filled in, it is difficult to say that there actually was a contract.  
ii. Texaco v. Pennzoil (309) = used a test to help determine whether the parties intended to be bound only by a formal, signed writing:
1. whether a party expressly reserved the right to be bound only when a written agreement is signed; 

2. whether there was any partial performance by one party that the party disclaiming the contract accepted;

3. whether all essential terms of the alleged contract had been agreed upon; and

4. whether the complexity or magnitude of the transaction was such that a formal, executed writing would normally be expected. . . .

d. Revoking an Offer

i. Dickinson v. Dodds (314) = There was no binding contract between Dickinson and Dodds, as there was no consideration to keep the property unsold.  To form a contract, the two minds need to have “met” at the same moment, the moment of acceptance.  
N. Acceptance by Correspondence or Performance

a. The Mailbox Rule (325) = 
b. Acceptance by Performance or “Unilateral” Contracts

i. Introduction = a unilateral contract is a contract in which there is acceptance by performance and the same performance that equals acceptance is the same action that performs the contract.

ii. Carlill v. Carbolic Smoke Ball Co. (329) = [Plaintiff sues on a warranty – this is not really a unilateral contract case.]  
iii. Leonard v. Pepsico (342) = 

iv. White v. Corlies (344) = [Also not really a unilateral contracts case.]  In unilateral contracts, just as in bilateral contracts, objective manifestation of assent is required to form the contract.  In this case, because there was no objective manifestation by the contractor, there was no contract.  
v. Restatement §45 = Performance option: unless an offer communicates different terms of acceptance, an offeree who begins performance has an option to complete performance according to the terms of the offer.  [This does not change the result in White because the meaning of “begins” is still an objective manifestation of assent.]  One wouldn’t expect an offeree to begin a job if they were not guaranteed the ability to finish it and receive their compensation.  

c. Acceptance by Silence

i. Hobbs v. Massasoit Whip Co. (353) = 

ii. Restatement §69.  Acceptance by Silence or Exercise of Dominion (354) = 

O. Interpreting Assent: Empty Terms

a. Illusory Promises

i. New York Central Iron Works Co. v. United States Radiator Co. (411) = The manufacturer can only manufacture so many radiators, and thus there is a natural limit to his iron ore needs.  (The manufacturer cannot turn into a reseller if the cost of iron ore goes up.)  The buyer’s needs for iron must be made in good faith; they must be the requirements reasonably anticipated for the purposes contracted for.  
ii. Eastern Airlines, Inc. v. Gulf Oil Corp. (413) = The UCC did more than just say that the parties could not become resellers; it said that demand must stay within a reasonable range to be considered “good faith.”  
iii. Wood v. Lucy, Lady Duff-Gordon (416) = Cardozo imputes a duty of reasonable efforts [good faith] to save the contract from being one where Wood has not obligated himself to anything.  Is this necessary, though?  Arguably not, as the explicit terms of the contract provide Wood an incentive to expend efforts, as this is the only way he can profit from the arrangement.  
P. Agreements to Agree

Q. Subjectivity and Context

a. Interpreting the Meaning of the Terms

i. Raffles v. Wichelhaus (378) = [There was a contract to buy/sell cotton to arrive “ex Peerless”, but two ships, each called “Peerless”, came to port, each party alleging that one was meant in the contract.  There was nothing on the face of the contract to show which ship was meant.  The rule: an ambiguity in a contract means that there was no consensus, which means there is no binding contract.  
ii. Oswald v. Allen (389) = “[W]hen any of the terms used to express an agreement is ambivalent, and the parties understand it in different ways, there cannot be a contract unless one of them should have been aware of the other’s understanding”(390).  Even though mental assent of the parties is not required for the formation of a contract [only objective assent], the facts found by the trial judge in this case place it within a small group of exception cases in which there is no sensible basis for choosing between conflicting understandings.  If there is an ambivalent term in a contract, understood differently by the parties, the contract is not binding unless either party was aware of the others’ understanding.  

iii. UCC §1-205: Hierarchy of Proof: express terms(previous conduct(regularity of practice/trade
iv. UCC §2-208:  Hierarchy of proof: express terms(course of performance (previous performance under this contract if a multiple transaction contract)(previous conduct (under a different contract) ( usage of trade (not necessarily between these parties)
b. Vague Terms
i. Weinberg v. Edelstein (393) = Custom of trade defines usage here.  The plaintiff should have used more restrictive terms in the contract if he wanted them enforced.  
ii. Frigaliment Importing Co. v. B.N.S. International Sales Corp. (397) = the court held that the buyer/plaintiff had the “burden of showing that ‘chicken’ was used in its narrower rather than its broader sense, and this was not sustained”(402).  The court doesn’t entertain the possibility that there is no agreement but instead do their best to come up with a proper interpretation of the terms used, which is different from the Peerless case.  (In modern contract law, courts are less and less likely to say that there was no contract, expecially if the parties act as if there is a contract.)  
R. Unconscionability

a. Introduction = to make a contract, one needs: parties with capacity, manifested assent, consideration.  

i. Procedural unconscionability = is generally not controversial.

ii. Substantive unconscionability = is controversial.  The parties understand fully the terms each intended, yet the law will still not enforce those terms because they amount to oppression of one party by the other. 

b. Williams v. Walker-Thomas Furniture Co. (1010) = Unconscionability includes an absence of meaningful choice on the part of one of the parties together with contract terms which are unreasonably favorable to the other party. Meaningfulness of choice may be negated by a gross inequality of bargaining power.  The security for the loan was grossly out of proportion to what they buyer received: she was essentially putting up all of her past purchases as security for the one last purchase.  The court in this case is telling the seller that if you know the buyer is going to breach, then you lose your remedy.
S. Good Faith

a. Restatement §205

b. UCC §1-203

c. Commercial Lease Cases = these cases seem to turn on whether the business decision made economic sense or was pure strategy to subvert the lease.  
i. Goldberg 168-05 Corp. v. Levy (799) = [Plaintiff alleged that defendant failed to act in good faith by negligently and willfully permitting the business to become mismanaged and by diverting business from that particular store to another store owned by defendants, so that gross income would be reduced below the $101,000 threshold in order that the lease could be broken.]  The court held that a tenant cannot depress annual gross receipts to cancel a lease.  There is no economic justification for doing so.  
ii. Mutual Life Insurance Co. v. Tailored Woman (800) = Lessee has a right to maximize his business.
iii. Stop & Shop, Inc. v. Ganem (806) = A tenant can discontinue an unprofitable business.  
iv. Fair Food Stores, Inc. v. Blumberg (809) = Tenants can expand business elsewhere.  
v. The Original Great American Chocolate Chip Cookie Co. v. River Valley Cookies, Ltd. (811) = “The test for good faith ‘seems to center on a determination of commercial reasonability’”(811).  Posner rejects this view of contract law.  Rather he says that contract law imposes a duty to avoid taking advantage of gaps in a contract in order to exploit the vulnerabilities that arise when contractual performance is sequential rather than simultaneous.
vi. Texaco v. Pennzoil (813) = 
vii. Hypo = Retailer agrees to pay Lessor a rent that includes a fixed amount and 10% of gross sales in Retailer’s bicycle shop.  Initially, Retailer purchases (from Manufacturer) 100 Trek bikes per period for $300 each, selling each to customers for $400.  Lessor earns $40 per sale, and Retailer earns $60 per sale.

1. Schwinn variant = Retailer purchases 100 Schwinns, buying them for $200 each and selling them for $305.  Lessor earns $30.50 per sale, and Retailer earn $74.50 per sale.  

2. Huffy variant = Retailer purchases 100 Huffys for $200 each, and sells them for $295 each.  Lessor earns $30.50 per sale, and Retailer earns $74.50 per sale.  
3. Outcome = The Retailer can argue that it was in good faith to switch from Treks to Schwinns, but could not make the same defense that it would be good faith to switch from Treks to Huffys.  There is less overall profits in the switch to the Huffy deal, while there is an overall increase in profits in the switch to the Schwinn deal.  There is a net gain (for society) in the switch to Schwinns (it maximizes joint welfare) , but there is a net loss (for society) in the switch to Huffys.  A fair implicit term would be to allow the retailer to do whatever maximized the joint welfare of the business, because any other term wouldn’t make sense.
T. Warranties

a. Introduction = warranties are related to good faith in that they are terms that are both implicitly related to the deal.  When parties are silent, contract law supplies some warranties by default.  Two provided by the UCC are the implied warranty of merchantability and the implied warranty of fitness for a particular purpose.  Parties may contract specifically to disclaim these warranties or to put another warranty in their place.  

b. Step-Saver Data Systems, Inc. v. Wyse Technology (814) = 

c. UCC §2-314.  Implied Warranty: Merchantability; Usage of Trade (817) = 

d. UCC §2-315.  Implied Warranty: Fitness for Particular Purpose (817) = This warranty is not valid unless the seller knew the purpose the buyer would be using the product fore and the buyer was relying on the seller’s experience in selecting that particular product.
U. Writings as Evidence

a. The Parol Evidence Rule

i. Introduction = There are policy reasons for not letting in lots of extrinsic evidence; it might be better to let some contracts be enforced in a way that they wouldn’t be if extrinsic evidence were looked at, just to avoid costs of looking outside the contract in all cases.  The greater controversy there is after a contract, the less certain parties can be when they go about making contracts initially.  

ii. Thompson v. Libbey (468) = 

iii. Brown v. Oliver (469) = 

iv. Pacific Gas and Electric Co. v. G.W. Thomas Drayage & Rigging Co. (474) = “The test of admissibility of extrinsic evidence to explain the meaning of a written instrument is not whether it appears to the court to be plain and unambiguous on its face, but whether the offered evidence is relevant to prove a meaning to which the language of the instrument is reasonable susceptible. . . .”(475).

v. Trident Center v. Connecticut General Life Insurance Co. (477) = “Under traditional contract principles, extrinsic evidence is inadmissible to interpret, vary or add to the terms of an unambiguous integrated written instrument. . . .”(480).  However, California does not follow traditional contract principles.  It follows Pacific Gas, which says that the contract cannot be rendered impervious to attack by parol evidence.
b. The Statute of Frauds

i. Introduction = Certain contracts are not enforceable if they are not in the form of a signed writing.  

1. Exception = promissory estoppel.  

ii. Restatement §110.  Classes of Contracts Covered (490) =
V. Constructive Terms: Material Breach

a. Introduction = Where there has been no “material breach,” and there thus has been “substantial performance,” the recipient of the performance cannot walk away from the contract, but must perform and accept damages for failure of complete performance.  If I have substantially performed, that doesn’t mean you have to accept the difference between the contract and the breach.  You will still receive damages for the amount of the unsubstantial breach, but as long as the breach is unsubstantial, the contract still stands.
i. This is an exception to the Bush rule [that the breaching party cannot sue on the contract], which says that the substantially breaching party can’t sue on the contract.  A breacher who is more of a performer than a breacher can sue on the contract but will have to make up for the difference caused by his unsubstantial breach.  

ii. In contrast, a material breach or failure of substantial performance may be considered anticipatory repudiation.

1. Restatement §250.

2. UCC §2-610.

b. Hypo = Abel agrees to renovate Baker’s trailer on Green Acre oceanfront property for $25,000.  Abel accidentally levels the trailer, requiring $50,000 of work to restore it and make the contracted-for improvements.  Abel might argue that he owes Baker no damages because the land is actually worth more without the trailer on it.  Baker would reply that it is the value to the requesting party that matters.  Expectation damages are supposed to put the breached upon party in the position he would have been in if the contract had been fulfilled.  The contract is evidence that Baker wanted the trailer on his oceanfront property.  
c. Hypo = Abel agrees to paint Baker’s house for $10,000.  Abel breaches.  The market price for a house to be painted is $11,000.  Damages are $1,000 assuming that Baker values having his house painted by at least $11,000.  In cases where there are small discrepancies between the cost of completion and contract price, cost of completion damages are always awarded.  It would be difficult to prove that Baker, who was willing to pay $10,000 wouldn’t be willing to pay $11,000.  In the great run of transactions, people aren’t “just barely” willing to have their houses painted; there is some margin.  We tend to believe the nonbreaching party when he says he values the product or services at market rate; it is more suspicious when the nonbreaching party says that he values the product or service much more than the market price, because we suspect that he might just be trying to get higher damages.  
d. Jacob & Youngs v. Kent (867) = [Reading pipe case.]  Context determines how serious a certain omission in a contract is.  Parties are free to specifically contract so that every term shall be a condition of recovery, but this cannot be a reasonable default rule.  In this case, the measure of allowance is not the cost of replacing the pipe, but the difference in value between the pipe called for and the pipe used.  (In most cases the cost of replacement is the measure, unless the cost of completion is grossly and unfairly out of proportion to the good to be attained.)  This rule gives a remedy in cases of substantial performance with compensation for defects of trivial or inappreciable importance.  
e. Groves v. John Wunder Co. (913) = 

f. Peevyhouse v. Garland (918) = 

W. Mutual Mistake

a. Introduction = the doctrine of mutual mistake is best understood as merely an attempt to identify implicit terms combined with a question of whether to impute terms that might not in fact be part of (even implicitly) the agreement.  The first thing to do is to ask whether there is an explicit term in the contract as to who should bear the unanticipated contingency.  Then, if there is no such indication, the court will try to set the best rule for parties in the future.  
b. Sherwood v. Walker (1029) = “If there is a difference or misapprehension as to the substance of the thing bargained for, if the thing actually delivered or received is different in substance from the thing bargained for and intended to be sold, – then there is no contract; but if it be only a difference in some quality or accident, even though the mistake may have been the actual motive to the purchaser or seller, or both of them, yet the contract remains binding”(1032).  In this case, the mistake of the parties went to the whole substance of the agreement, to the very nature of the thing.  The cow turned out not to be the kind of animal the plaintiff intended to buy or the defendant intended to sell, affecting the substance of the whole consideration.  

c. Nester v. Michigan Land & Iron Co. (1037) = [Purchaser of timber rights wants to avoid paying the seller the contractual purchase price because quality and quantity of timber was less than expected.]  The seller wins because the parties contemplated the risk, and the risk was included in the price term.  The best default rule is to read silence as a non-condition.  (If we care about judicial resources, it is better not to enforce a term if it is not explicit.  However, this is dangerous because not everyone is a lawyer, and people making contracts may not always realize that they should put in conditions explicitly.)  
d. Wood v. Boynton (1040) = [Plaintiff sells stone to defendant, which she thinks is a topaz, but it turns out to be a diamond.]  In the absence of fraud or warranty, the value of the property sold, as compared with the price paid, is no ground for a rescission of a sale.

e. Lenawee County Board of Health v. Messerly (1043) = Sherwood v. Walker – “the foregoing precedent arguably distinguishes mistakes affecting the essence of the consideration from those which go to its quality or value, affording relief on a per se basis for the former but not the latter. . . .”(1047).  
X. Unilateral Mistake

a. Tyra v. Cheney (1052) = 

b. Drennan v. Star Paving, Co. (1054) = 

c. Restatement §153.  When Mistake of One Party Makes a Contract Voidable.

d. Laidlaw v. Organ (1055) = The court does not think the vendee had an obligation to disclose that information.  It would be difficult to circumscribe an obligation to disclose within proper limits, where the means of intelligence are equally accessible to both parties.  What distinguishes this case is that the person with superior information earned that superior information.  Forcing disclosure in that type of instance would eliminate the incentives for people to gather their own information and use it to make deals.  
Y. Impossibility, Impracticability, and Frustration

a. Introduction = Different from mistake in that the false assumption is about an event in the future from the time of contract.  But decision on how to treat silence is essentially identical: discern an implicit term; or impute the best possible term.  

b. Paradine v. Jane (1061) = The court rules that when the party by his own contract creates a duty upon himself, he is bound to it notwithstanding any uncontemplated accident, as it was in his power to contract around it.  
c. Taylor v. Caldwell (1064) = In contracts, there is an implied condition that the parties shall be excused if performance becomes impossible from the perishing of the thing without default of the contractor.  However, in this case, the court gets confused: it may be impossible to perform, but it is not impossible to pay damages for the failure to perform.  
d. CAN & American Casualty v. Arlyn Phoenix (1070) =“[W]e are not persuaded by the facts or the arguments presented to depart from the clear and unambiguous rule that death renders a personal services contract impossible to perform”(1071).  

e. Eastern Air Lines v. Gulf Oil Corp. (1072) = 
f. Krell v. Henry (1077) = 

g. Lloyd v. Murphy (1083) = The risk upon the lease was foreseeable and was implicitly born by the lessee.  (The lessee knew that there was a war going on, and that the government might prohibit the sale of new cars because of it.)  Therefore, if the lessee wanted to be able to get out of the lease if that condition occurred, he should have contracted explicitly for that right.  
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