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CONTRACTS
Promisor – breaching party

Promisee – screwed party
I. Damages for Breach of Contract
A. THE THREE DAMAGE INTERESTS: EXPECTATION, RELIANCE, RESTITUTION

1. Reliance — Put promisee back in the position he would have been in had the promise never been made – e.g. put stuff in storage for $700 in preparation for house being painted.  
2. Restitution — Put promisor back in the position he would have been in had the promise never been made – e.g. deposits.
3. Expectation — [benefit of the bargain] Put promisee in the position he would have been in had the promisor performed – e.g. cost $2000 more for someone else to paint house, could also include $500 for damages.  This is the default rule. 
a) Efficient Breach – expectation damages induce efficient breach where cost of performance exceeds benefit.  Save renegotiation costs.  
4. Nurse v. Barnes – Court awards expectancy damages, but also can see this as reliance + restitution.  

5. Tongish v. Thomas - [sale of seeds w/resale contract] – allows for $10/hw damages based on idea that specific rule governs over general.  Looks like court is overcompensating buyer.  But recognize that Co-op is Bambino’s agent – Bambino wants protection of price stability.  Without this result Tongish will always breach if price rises so Bambino will always overpay.
6. Restatement §347: Measure of Damages in General — Expectancy

7. Uniform Commercial Code (97)

a) §1-106 Remedies to be Liberally Administered —  general expectancy

b) §2-713 Non-Delivery or Repudiation — market price minus contract price plus incidental damages

c) §2-715 Buyer’s Incidental and Consequential Damages

d) §2-717 Deduction of Damages from the Price
8. Mitigation – if it is reasonable to wait a day to get your house painted and it reduces total loss than you’re required to do that.  Can think of this as part of or limitation on expectation damages.

B. THREE LIMITATIONS ON DAMAGES

1. Remoteness of Harm - Forseeability
a) Hadley v. Baxendale (102) — [delivery of crank shaft, stoppage of mill as a result].  Damages must “fairly and reasonably arise naturally from the breach.” Limited Liability rule.  
(1) Can contract around this by letting other party know – in advance – result of breach.  Then you will pay “insurance premium.” 
(2) This rule produces the right amount of precaution not blended precaution treating diamonds like paper.  
b) Restatement §351 (120): Defines forseeability as ordinary or special, but known by promisor 
c) Morrow v. First Nat’l Bank of Hot Springs (121) — [valuable coins stolen from house, failure to notify that safety-deposit boxes were available].  This is not about forseeability – it is about proportionality and tacit agreement.  Bank couldn’t have agreed to pay for insurance payment for SAME cost as normal safety-deposit box.  
2. Uncertainty of Harm
a) Chicago Coliseum Club v. Dempsey (125) — [Dempsey refuses to fight in boxing match] Cannot recover damages that are too speculative – like lost profits (often, though court will try to figure this out).  Also denied recovery of damages incurred prior to D’s signing of the contract  and those incurred trying to get D to stick to contract after he declared his intent to breach because that is trying to force specific performance. 

b) Restatement (139)

(1) §346 Availability of Damages — If no loss or loss not proven, small, fixed sum awarded as nominal damages

(2) §349 Reliance Damages — Expenditures made in preparation minus those that would have been lost with performance

(3) §352 Uncertainty as a Limitation on Damages

c) Mistletoe Express Service v. Locke (143) — [promisee enters into contract for delivery service, purchases vehicles and ramp.  Promisee lost money every month open] Reliance damages in the case of a losing contract.  Burden on breacher to prove the amount of loss the breachee would have sustained had the contract not been breached.  If can prove saved “losses” those $ can be subtracted from breachee’s reliance damages.

d) Anglia TV v. Reed (140) — [Actor calls off contract to star in film] General rule is that P can claim for lost profits or wasted expenditure but not both (Purely speculative profits, however, are never recoverable).  Recoverable wasted expenditure not limited to that incurred after D signs contract—differs from Dempsey.  Striving for the ideal of expectancy — P is essentially arguing that it would have at least broken even and is entitled to all expenses incurred thus far—goes beyond pure reliance (which would only cover post-signing expenditure).   

e) Courts disagree as to whether to award pre-and post-contract expenditures (Anglia) or just post-contact expenditure (Dempsey).  But in both Court presumed $0 profits and then used expectation measure.  
3. Avoidability of Harm (Mitigation)
a) Rockingham County v. Luten Bridge Co. (147) — [Agreement to construct a bridge, county calls off contract but builder keeps working]  Plaintiff cannot sue for damages that could have been avoided after breach.  There is a duty to mitigate damages (ceasing to work). Expenditures after notification will not be included.

(1) Hypo – Contract for $100 to build bridge, expected costs to be $80 prorates evenly throughout building time.  Half-way through bridge building payer repudiates the contract.  Builder finishes the bridge anyway and ask for $100.  How much will builder get? $60 -- $40 in spent costs and $20 in lost profit.  Can see this as expectancy damages or can see this as mitigation doctrine.

b) Parker v. 20th Century Fox (152) — [Actress to appear in a film, movie not produced but studio offers her another role, she declines]  Limits mitigation damages such that P not required to accept any position substantially different from, or inferior to, the one contracted for in order to mitigate damages.  Not always clear whether or not work is inferior, forces courts to calculate imponderables.
(1) Hypo – If movie pays $750,000 at a cost to reputation of $250,000, damages would arguably only be $250,000 (total $1M), so that she is made whole and Fox spend $1 million for a movie rather than $750,000 for nothing.   But this makes MacLane have to speculate about being awarded damages – too risky for non-breaching party.  Rule – mitigation only applies when costs are clear.
(2) Hypo - Shipper brings perishables to a dock, leaves them there when carrier fails to show.  Duty to mitigate means shipper must try and sell.

c) Restatement §350 (163): Avoidability — Damages not njkk recoverable if could have been avoided w/o undue risk, burden, or humiliation.  Exception is when he has made reasonable but unsuccessful efforts.

d) Neri v. Retail Marine Corp. (163) — [contract for the sale of a boat, buyer breaches, retailer sells same boat to another buyer].  Was sale to 2nd customer simply mitigation?  NO.  Theoretically limitless supply of boats, therefore no mitigation.  Seller entitled to lost profit on sale together with incidental damages.  NOTE there was double-counting of interest.     

e) Uniform Commercial Code (168)

(1) §2-706 Seller’s Resale — Statement of Neri rule

(2) §2-708 Non-Acceptance or Repudiation — Expectancy

(3) §2-710 Incidental Damages

(4) §2-718 Liquidation of Damages — No penalty clause

(5) §2-719 (172) Contractual Modification to avoid Hadley rule

C. EXPRESS DAMAGES PROVISIONS

1. Liquidated Damages vs. Penalty Clauses 
a) Liquidated damages clauses are okay, penalty clauses are not.  Risk adverse people would prefer penalty clauses because they assure performance and reduce litigation cost.

b) Test to determine whether LD are enforceable:

(1) At time of contracting liquidated damages is a reasonable estimate (i.e. not too high which often indicates a penalty, courts don’t throw out LD for being too low) 

(2) Parties reasonably expect that calculation of actual damages is very difficult or impossible (i.e. no clear market)
c) Ex ante approach used, although ex post results may be used to show ex ante unreasonableness. 
Hypo - A agrees to paint B’s house for $10,000 with $150,000 express damages clause.  150,000=probably unreasonable unless clear value to promisee ex ante (i.e. Bill Gates needs to see house).  But is ex post Gates never showed up this is further proof of unreasonableness of 150K.  
d) Liquidated damages logically precludes mitigation 

e) Can see this as LD as discouraging efficient breach

Hypo – Abel, painter would have to spend 12K, market price 11K, contract price 10K, LD provision 5K. 
· Expectancy = 1K and Abel breaches efficiently. 
· Liquidated, Abel will:

· Perform and lose 2K (1K more than expec.)

· Negotiate with Baker between 1K and 2K for release (but negotiation is costly)
· Clearly he won’t pay 5K
f) Kemble (174) — [Comedian refuses to perform, contract contains liquidated damages clause]  Since LD were for any breach (no matter how slight) LD seen as non-enforceable penalty clause
g) Wassenaar v. Towne Hotel (176) — [Employment contract contains liquidated damages clause]  Employer does not show that ex post damages are significantly different from liquidated damages, therefore LD valid.
h) Restatement (185)

(1) §355 Punitive Damages —  Not recoverable for breach unless it is also a tort for which punitive damages are recoverable.

(2) §356 Liquidated Damages and Penalties — Allowed when amount is reasonable proof of loss is difficult.

i) Lake River Corp. v, Carborundum Co, (186) — Posner argues that parties will weigh gains against costs when determining liquidated damages.  Refusing to enforce penalty clauses is paternalistic.
j) Hypo - Contractor agrees to build roller coaster (set to open on specific day) for amusement park, park begins to advertise.  Without liquidated damages, park will advertise freely since cost would fall on builder.  Builder will take a lot of precautions to insure construction on time – and then this raises the contract price.  So park bought a coaster that is much more expensive that they wanted.  Imagine what owner of both would do (joint wealth maximization) - maximize profits by figuring out what combination of advertising/construction is wisest given the revenue that would come in.  Well-designed LD clauses can do just that.  
II. Other Remedies and Causes of Action
A. SPECIFIC PERFORMANCE AND INJUNCTIONS

1. Specific performance as alternative to expectancy damages, the exception rather than the rule – used for land or unique personal property.  Not granted for ordinary personal property or services.    
a) NOTE there is a trivial investment in seller’s performance (not making them paint a house, just returning item)
2. Contracts for Land
a) Loveless v. Diehl (217) — [Purchase and resale of land, similar to Tongish]  Specific performance because contract for land, regardless of further contractual dealings.

3. Contracts for Goods
a) Cumbest (223) — [Sale of a unique stereo, assembled over a long period of time with pieces that cannot easily be replaced] Specific performance because item is very sentimental and cannot be replaced – personal property needs to be examined for its uniqueness.
(1) Normally SP is bad cause want efficient breach – with unique property that isn’t a problem because it there is rarely EB with unique items ?WHY?
b) Scholl v. Hartzell (226) — [Sale for collector’s item Corvette]  Not unique, and sufficient relief exists outside of specific performance.   

c) Sedmak v.Charlie’s Chevrolet (229) — [Sale of Indy 500 pace car, limited edition, special order car] Basically, same as Cumbest, unique item.

d) UCC §2-716 (233) Buyer’s Right to Specific Performance or Replevin

4. Contracts for Personal Services
a) Problems with freedom, enforceability, and discouraging efficient breach where there is a “more profitable” pursuit
b) Lumley (240) — [Contract for opera singer to perform exclusively at specific opera house] Affirmative pledges (I will sing for you on Tues.) are NOT enforceable. Negative pledges (I won’t sing for anyone else on Tuesday) are OK. Acceptable today because there is no debtor’s prison.
c) Rule about negative pledges:
(1) Must be reasonable to protect business interest re competition not designed to compel performance (but for a poor person with limited job opps this might be same thing)
(2) Must be limited in time and scope 
d) Ford v. Jermon (245) — [Facts similar to Lumley, except American instead of English] Early American criticism of Lumley.  If specific performance not allowable, courts can’t substitute indirect compulsion.

e) Duff v. Russell (247) — [Contract for a singer who refused to perform in an opera] Courts implied a negative stipulation and enforced it.  
B. RESTITUTION — DAMAGE INTEREST AND CAUSE OF ACTION

1. Restitution — Situations where courts will use restitution (not expectancy) to get parties to where they were before they contracted so as to prevent unjust enrichment.  

2. Restitution for Breach of Contract
a) Bush v. Canfield (279) — [Canfield sells wheat to Bush for 14K, w/ 5K deposit.  Market price falls to 11K, Canfield doesn’t deliver.]  Bush wants 5K – restitution, Canfield: “I saved you 3K by not performing – so I only owe 2K.” Bush wins - Breaching party cannot sue “on the contract” for expectation damages.  Damages are based on value at the scheduled time and place of delivery - expectancy damages are not used.  
Hypo - Abel is plumber, earns $20/period; plumbers flood market and value drops to $5/period.  Abel also an electrician and could earn $15/period, but contractor doesn’t know that.  If Abel worked as an electrician, society will be $10 better off, but under Bush, Abel will keep the $20 contract.  If Abel could breach and sue, she could charge contractor for the $15 she saves him and work as an electrician, thus capturing the entire $10 surplus and leaving the contractor no worse off. 

(1) Can see plumber hypo as problem with Bush.  However, w/o Bush there is a race to breach: If either party could find out that breach is efficient race to breach first & get the $10.  
b) Restatement (287)

(1) §371 Measure of Restitution Interest

(2) §373 Restitution When Other Party is in Breach
3. Restitution to the Party in Breach

a) Britton v. Turner (288) — [Laborer agrees to work for a year, then quits after partial performance and sues for payment for work done.]  Plaintiff is entitled to restitution for any work done, minus the cost of completion and any other damages.  Plaintiff cannot recover more than the original contract price, otherwise breach is being rewarded.  Essentially expectancy damages, since non-breaching party is getting exactly what he would have received had the contract been performed.  But law is: breaching party can sue for restitution, just not expectation.  
Hypo - Laborer agrees to work for $30/quarter for 4 quarters right before value increases to $50/quarter.  Laborer quits after 3 quarters.  Can see damages as $150, $130 OR $70 (since cannot exceed contract price). But $70 is restitution AND expectancy (if breacher could sue).  
b) After Bush and Britton the moral is: breaching party can sue but cannot sue for negative damages.

4. Restitution and “Quasi-Contract”

a) Quasi-Contract — Contract implied in law, when there is no possibility for negotiation

b) Cotnam v. Wisdom (298) — [Surgeon finds unconscious, injured party in street, attempts to save his life but does not succeed]  Plaintiff may recover, in quasi-contract, the reasonable market value of his services even if services were ultimately worthless since patient died.  In emergencies assumption is that person would have contracted for the care had he been able.  
c) Hypo - Abel notices house next door in dire need of retaining wall, neighbor is not home so Abel fixes wall without permission.  Court would assume quasi-contract and may award full damages (supplies and labor) depending on nature of relationship between neighbors.  
d) Hypo - Neighbor is now home, Abel asks if neighbor wants his wall fixed, and neighbor replies affirmatively.  Court now less likely to award labor, since it appears to be a gift between neighbors.  This isn’t quasi-contract issue – it is contract with implied terms.  
e) Martin v. Little Brown (303) — [Reader informs publisher of third party plagiarism, then expects compensation]  Where there is ample time and contact for compensation to be contracted for in exchange for work, absence of such terms (like price) is evidence that the terms did not exist.  It is assumed that reader’s actions are therefore a gift.  Courts will not create quasi-contracts unless necessary.
III. The Doctrine of Consideration — Promises are not enforceable unless supported by consideration – a bargained for exchange.  Goal is not to bind people for outrafeous cotracts.  However BA thinks it unclear why bargained for exchange is necessary for a contract (though clearly it is sufficient).
A. THE BARGAIN THEORY OF CONSIDERATION - Distinguishing Bargains from Gratuitous Promises

a) Johnson v. Otterbein (655) — [Donor agrees to give school money if they use it to pay back debt, then rescinds donation]. Court will not enforce promise because there is no exchange.  Even though school must use money to pay back debt, donor did not extract any benefit from the school.  Outcome would be different if school had to pledge other funds, rename building OR commits to pay down debt greater than amount of donation.  

(1) No consideration for giving you $150 in exchange for $50 back in purple envelope, assumption that envelope has no value.  
b) Hamer v. Sidway (658) —  [Nephew agrees to give up drinking in exchange for $5,000 from uncle]  There is consideration (once nephew performed) because nephew actually had to change his actions – doesn’t matter that uncle didn’t get financial benefit.  
c) Restatement (666)

(1) §24 Offer Defined — Must be element of exchange

(2) §71 Requirement of Exchange — Must be bargain, exchange or promises.  Recipient and nature aren’t strictly defined.

(3) §81 Consideration as Motive — Does not have to be direct

B. CONTRACT MODFICATION & THE PREEXISTING DUTY RULE – What happens when you modify a contract? 

1. Stilk v. Myrick (687) — [Seamen seek higher pay from captain while at sea because of desertion of crew members, captain has no choice but to agree]  NO consideration – sailors were required to do the work anyway (extra work=implicit term re emergencies – different if employer caused extra).  Cannot have a bargained for exchange for something you are already obligated to do.  Giving up right to breach not seen as consideration.  
2. Alaska Packers Ass’n (689) — [Fishermen want more money for work agreed to because nets are not serviceable, captain has no choice]  Same as Stilk.  Seamen argue that good nets were part of contract, but court found nets were not faulty.  If nets were below contracted for standard, court could have found sufficient consideration.  Courts use consideration argument as excuse for disallowing coercion or extortion.

3. Brian Construction (692) — [Builder agrees to construct a building, then discovers additional debris that needs to be removed, contract for additional work]  Court finds valid consideration.  Why is this case different that Stily and AK?

a) Court says: the rubble wasn’t included in the original contract so it was “additional work” – thus true consideration.
b) Economics model:  Assuming that damages are fully compensatory and that Promisor is fully solvent you would never need requirement for consideration for modification.  The promisee would never make a concession and simply allow the breach and collect damages.  
(1) BUT if we relax these assumptions, promisor will perform without renegotiation when the cost or performance is less than the contract price + their liability or their assets (i.e. what can be gotten from promisor) - C<P + min[A, L].  

(a) So fisherman can perform and net P-C OR breach and lose (min)[A,L]
(b) Sometimes this breach will be inefficient (net social loss eg. C=15, P=1, A=10, L=100) and under a strict consideration doctrine this could not be renegotiated!!

(c) BUT if relax consideration rule promisor may holdout for higher wage even when should have performed (i.e. C=5, P=1, A=10, L=100) – inefficient
(2) That might be why the Restatement and the UCC are the way they are – when the courts find no consideration when the costs of performing are low and vice versa.
c) Restatement § 89 (697) Modification of Contract — Must be fair and based on circumstances that were not anticipated, also can be enforced by statute or proof of reliance.

d) UCC § 2-209 (697) Modification — Modification needs no consideration to be binding, instead held to standard of good faith
C. RELIANCE ON PROMISES — PROMISSORY ESTOPPEL

1. Promissory Estoppel — Must involve enforcement of gratuitous promise.  Eliminates need for courts to determine consideration, but most can also be analyzed as simple contract cases.  Charitable subscriptions are binding – actual reliance is assumed – and remedy is full contribution.  BUT if promise an action then reliance damages are awarded.
2. Johnson v. Otterbein (655) — [Donor to school, from above]  Analyzed earlier in terms of consideration, school could have relied on the donation to the school.  Regardless, as a charitable donation it would be enforced.
a) Hypo: Abel promises to paint Baker’s house for free, Baker declines to hire a painter for $15.  When Abel reneges Baker must spend $20.  Damages LIKELY $5, not $20.
3. James Baird Co. v. Gimbel Bros., Inc. (784) — [Subcontractor submitted low, miscalculated bid for linoleum, general contractor relied on the bid and won contract, subcontractor withdraws bid]  Judge Hand holds that offer (bid) was withdrawn before it was accepted.  No acceptance, no contract.  Hand argues that even if  contractor’s bid was acceptance, this would not be a promissory estoppel case.
4. Drennan v. Star Paving Co. (788) — [Facts similar to Baird]  Judge Traynor holds that reliance on the bid constitutes acceptance.  Again, not a promissory estoppel case, hence Traynor awarding expectancy damages (market price minus contract price) as opposed to reliance damages (spending in reliance on bid).  In general, it can be argued that reliance damages would only be positive when the bid would have lost otherwise, since there are still profits. HUH?
5.  Restatement §87 (792) Option Contract
6. Goodman v. Dicker (798) — [Retailers apply for an Emerson franchise, told by distributor that they have been approved, relied on promise and then told they were not awarded franchise]  If distributor was franchisor’s agent this would be offer-and-acceptance, not promissory estoppel.  However, given that D was a representative it made it reasonable to rely on his statements as if they were a warranty promising to repay the retailer if didn’t get the franchise especially because D had an interest in getting P to make such expenditures. Reliance damages awarded (maybe profits too speculative, or maybe just warrantied outlays).  Can say there was bargained for “warranty.”
a) Can see above cases as what happens when courts require consideration for “real” contracts – have to stretch PE where it doesn’t fit.  In contractor/subcontractor situation what is being estopped is not a denial of consideration, what is being estopped was a denial of acceptance.  Instead of using PE could just say there was offer and acceptance.
7.  Hoffman v. Red Owl (800) — [Essentially same fact pattern as Goodman, but Hoffman goes to extreme steps, sells bakery, relocates]  Court finds that there was not a contract, since enough terms were not agreed on.  In general, though, courts will often fill in missing terms.  Again, reliance damages are awarded, and again, not promissory estoppel since there is no gratuitous promise – courts can supply the missing terms.
a) Restatement § 90 (811) Promise Reasonably Inducing Action — If action is reasonably expected to induce action, then it is binding, and courts can determine remedy.  Charitable subscription always binding. 
IV. Reaching an Agreement — Contact is not always a “meeting of the minds,” the cases prove that what matters is (generally) the parties’ outward actions towards one another.

A. OBJECTIVE THEORY OF ASSENT – Don’t need meeting of minds (if I always mean $4 when I say $20 we have an objective contract for $20).
1. Dickinson v. Dodds (325) — [Agreement to sell a house, offer is to be left open until Friday but it is rescinded before then, P tracks D down and tenders acceptance]
a) The promise to leave the offer open is uneforcable because there was no consideration (different under UCC 2-205).

b) P acceptance before revocation doesn’t work because P knew of D’s plans to revoke.  Knowledge of revocation enough to nullify contract, does not have to be direct.

2. Restatement (331)

a) §17 Requirement of a Bargain — Need mutual assent and consideration.  Mutual promises are sufficient for consideration even if no money changes hands

b) §18 Manifestation of Mutual Assent — Each party needs to make a promise or begin to perform.  This, not “meeting of the minds,” is what’s necessary, but there is no definite test for this.

c) §22 Mode of Assent — Usually offer and acceptance, but can be fuzzy

d) §24 Offer Defined — Willingness to enter bargain and reasonably understood invitation

e) §25 Option Contracts — Limits promisor’s power to revoke an offer

f) §35 Acceptance — Offeree has power unless revoked under §36

g) §36 Termination — Power of acceptance terminated by rejection or counter-offer, time, revocation, death, or non-occurrence of condition

h) §37 Termination Under Option Contract — Does not fall under §36

i) §42 Revocation by Communication — Power of acceptance terminated by communication of intention not to enter into contract by offeror

j) §43 Indirect Communication — Definite action can satisfy §42

3. Uniform Commercial Code (333)

a) §2-206 Offer and Acceptance — Offer is invitation by any reasonable means under the circumstances.  An order for goods is an invitation, and shipment is acceptance, but must be within reasonable time period.

b) §2-205 Firm Offers

4. Embry v. Hargadine (334) — [Employee asks for contract extension “renew or I quit”, has meeting with employer then continues work]  Offer and acceptance both unclear here.  Only intention that matters is a “manifested intention to agree” by words or acts, actual subjective intention is irrelevant.  Court finds that reasonable man would have taken defendant’s words as an assent to renewal, regardless of what defendant may have actually meant.  

5. Texaco v. Pennzoil (341) — [Dealings between Texaco and Pennzoil]  Parties’ manifested intent towards each other, not towards anyone else, is what matters. This can include intent shown by dealings with others if that info was made public, but will not include secret meeting or privileged documents.

6. Lucy v. Zehmer (342) — [Contract for sale of land at bar, later claimed to be a joke] Contract was in writing, there was negotiation and inspection, and buyer reasonably interpreted seller’s actions as assent. Therefore court finds that circumstances suggest that dealings between parties were serious.  Objective appearance of parties’ actions is what matters.

a) Note: there was a contract immediately when the offer is accepted – before there was reliance.  Law wants bright-line rule.
7. Restatement (351)

a) §17 Requirement of a Bargain — Mental reservations do not impair formation of contract

b) §19 Conduct as Manifestation of Assent — Written or spoken words, actions, or omissions can all be acceptances.  Party must intend for action to be acceptance or have reason to know that other party will interpret as such.

8. US v. Braunstein (352) — [Offer for sale of raisins $.10/lb acceptance given for $.10/box, $.04/lb] Court says NO contract - acceptance must be unequivocal, court wants to stay out of business of contract formation (especially when enforcer is one that erred).  Rely stating different terms is generally considered a counter-offer, not an acceptance BUT Pearl couldn’t have accepted the “counter-offer” because knew it was a mistake. Adler thinks that courts should be more willing to interpret obvious terms.
a) Hypo - Offer for $1000, acceptance for 1000, likely enforceable but per Braunstein maybe not.

B. OFFER TO BE BOUND

1. Existence of an Offer
a) Few terms are true essential (see §33) – just need basis for determining whether there was breach and some remedy

b) Nebraska Seed v. Harsh (356) [Seller makes advertisement for sale of “1800 bu., or thereabouts of millet,” buyer accepts “1800 bu.”, seller refuses] Courts say NO contracts because ad wasn’t an offer, merely an invitation for others to offer.  While court can impute missing terms if offer is intended, but the absence of terms may be evidence that no offer was intended.  RE quantity – court cannot impute quantity as that is essential for determining damages for breach.  So the “thereabouts” ruin the deal because seller may not have 1800 bu.  Lack of specific quantity implies that there is no offer.
(1) Note: date was also missing, but court could have imputed that as “within a reasonable time”
(2) Note: parties can contract for imprecise quantity, i.e. output/requirements contract and court will enforce 
c) Restatement (359)

(1) §24 Offer defines – Offer is willingness to enter a bargain made in a way that other party knows that acceptance is invited and will form contract
(2) §26 Preliminary Negotiations — No offer if person being addressed knows or should know that offer is not being made

(3) §29 To Whom an Offer is Addressed — Manifested intentions of the offeror determines who has the power to accept.

(4) §33 Certainty — Terms must provide basis for determining existence of breach and remedy

d) Uniform Commercial Code (360)

(1) §2-204 Formation in General—Contract may be made in any manner sufficient to show agreement, including conduct by both parties which indicates existence of contract

(2) §2-305 Open Price Term — Parties can agree to leave out price, court can impute market price

(3) §2-308 Absence of Place — Place of business

(4) §2-309 Absence of Time — Reasonable time imputed
2. Agreements to Agree
a) Turns on same question – would reasonable person believe that contract had been formed based on mutual assent

b) Hypo —  Signed letter: “Abel agrees in principle to sell paint business to Baker for $100 subject to further definitive agreement.” Can’t agree on cash or credit. Abel wants out.  Can Baker enforce? 
c) Empro v. Ball-Co (362) — [Parties have letter of intent to purchase assets, but states that it is subject to further agreement, Ball-Co negotiates elsewhere]  Court holds that document is not binding based on the words of the letter of intent.  Preliminary negotiations are only binding if that is explicit.  Must be reasonable proof that parties intended to be bound.  Terms like “in principle” and “subject to” imply future negotiations and final agreement necessary.

d) Restatement §27 (365) Written Memorial — Agreements may be preliminary negotiations, but if assent is sufficient to constitute a contract then anticipated writing does not negate the agreement

e) Texaco v. Pennzoil (366) — [More Texaco and Pennzoil]  Court allows enforceable agreements and filling in absent terms, even if they were to be considered in future dealings.  Parties agree initially “subject to written agreement,” court uses four factors to help determine whether parties intended to be bound only by the later writing: (1) whether parties reserved the right to be bound only by written agreement (2) acceptance of partial performance (3) all essentiaal terms agreed upon (4) complexity/magnitude of transaction requires writing.

C. WHAT IS AN ACCEPTANCE?

1. Acceptance in General 
a) If offer is revoked before acceptance, no contract.  
b) Mailbox Rule (default rule) – timing issue: both parties are bound when acceptance leaves possession of the offeree, so if offeror revokes while acceptance is in the mail, the revocation is ineffective.  

c) Offeror is the “master” of the means of acceptance BUT rules of common sense and reasonableness apply as well if there is any ambiguity as to how an offer can be accepted.  

d) Restatement (381)

(1) §63 Time When Acceptance Takes Effect — Mailbox rule

(2) §64 Acceptance by Telephone — Governed by face-to-face principles of acceptance

(3) §65 Reasonableness of Medium — Reasonable if what is used by offeror or market

(4) §66 Acceptance Must be Properly Dispatched
e) Carhill v. Carbolic Smoke Ball   [Carbolic offered reward to anyone who uses the ball and gets the flu].  Court held that performance (getting sick) was sufficient acceptance.  But B’Adler argues wrong result because getting sick is not consideration for the contract (i.e. Carbolic doesn’t get anything out of P’s sickness). Instead this can better be seen as a warranty against getting sick.  
2. Acceptance by Silence
a) You can agree to put yourself into a situation in which you agree by silence to accept, but you have to agree to that situation.

(1) Hypo: Company sends you CD in mail and says “If you don’t want to buy this CD, put it in this self addressed prepaid envelope. If you don’t send it back you agree to pay us $20.”  Enforceable? NO.

(a) But what if consumer uses CD?  Probably consumer is liable - you can throw it away or send it back, but if you use it, you should pay for it. Akin to quasi-contract, because consumer never agreed to be bound by silence.  

b) Hobbs v. Massasoit Whip Co. (382) — [Shipment of eel skins, no contract per se, defendant did not contact shipper of acceptance or rejection]  Conduct which imports acceptance or assent is acceptance or assent in the view of the law, regardless of the party’s actual state of mind.  Here, plaintiff and defendant had a regular arrangement by which silence was acceptance, so there was a standing offer (different than hypo).  Court will not impose this burden without evidence of prior deals or custom.

c) Restatement § 69 (383) Acceptance by Silence — Permissible where explicit terms or past practice indicate.  Also in effect when offeree takes benefit of offer with reasonable opportunity to reject, knowing there is expectation of compensation
3. Acceptance by Performance and Unilateral Contract
a) Can have acceptance by performance without unilateral contract.
b) Unilateral Contracts — A contract that is formed where an offer is accepted by performance.  Generally made with “the world,” thus no negotiation, only promise on one sind.  Neither party is bound until the promisee accepts by actually performing the proposed act.   
(1) Hypo - $100 reward for recovery of Rufus.  No compensation for looking for Rufus, contract is only formed by finding Rufus.
4. Carlill v. Carbolic Smoke Ball Co. (385) — [Reward offered for anyone who gets sick while using smoke ball, woman uses and gets sick]  Not a unilateral contract because there is payment in exchange for the promise that you won’t get sick.  The reward is the liquidated damages if they breach and you do get sick.   Performance is sufficient without notice.  Not a contract with the world, but a valid offer to the world.  Basically an enforceable warranty.

5. Restatement § 54 (400) Acceptance by Performance — Notice is not necessary unless requested by the offer, but if so burden is on offeree to notify unless offeror learns of performance.

6. Crook v. Cowan (405) — [Order for carpets placed, no reply, so buyer purchases carpets elsewhere] Order is the offer, not acceptance of a standing advertisement.  Acceptance is the shipping of the carpets (performance) as per the unambiguous specifications of the offer.  Court refused customer’s argument that offer wasn’t one that could have been accepted by performance.
a) Holding for buyer means that buyer gave vendor option to deliver goods or, if the price increases, not deliver them and say there was no contract. Unbelievable that buyer would give seller this free option. This would be acceptance by performance that is not part of a unilateral contract. HUH?
b) B’Adler: Dissent should have argued that contract was formed when carpets were shipped BUT, akin to mitigation, they had to respond promptly to buyer’s  inquiry, and failing to limit buyer’s losses they can’t collect on the contract.  Different than normal mitigation because this argument says no breach, also this is about mitigating other party’s losses, not your own. 
7. White v. Corlies & Tifft (401) — [Builder contracting for construction of offices, negotiations, “upon agreement you can begin at once,” followed by purchase of lumber]. NO contract because no unambiguous manifestation of assent – builder puschases lumber all the time.  Acceptance must clearly communicated to the offeror. If he had brought the materials to the job-site and starting working that would be acceptance by performance.  
a) Not a unilateral contract case - performance was the means to accept a bilateral contract.  To convince yourself of this, imagine Corlies’ reaction if White had ripped up the office then quit.
8. Restatement (405)

a) § 30 Acceptance Invited — Either acceptance such as is explicitly in the contract or whatever reasonable

b) § 32 Invitation of Promise or Performance — If not explicit, up to offeree how to accept, promise or performance

9. Performance Option – for both unilateral and bilateral contracts, a offeree who begins performance has an option to complete performance according to the terms of the contract, see § 45 
a) Hypo: Offer of unilateral contract, “If you return my dog, Ms. Connor, within 5 days, then you get $1000.”  If she spends time and money trying to find dog (unambiguous start of performance), dog-owner cannot revokes offer “you can’t look for my dog any longer” per section 45.  This is an options contract.
10. Petterson v. Pattberg (412) — [Contract for payment on a mortgage].  No contract.  Unilateral contract, until payment neither side bound.  Since defendant revoked before plaintiff attempted to make the actual tender, there was no contract. Maybe gathering money is preparation for performance, not beginning performance of tendering. Court says that the requested act (i.e., the completed act of payment) was incapable of being performed unless assented to by the person being paid. 
a) Adler thinks this was wrongly decided per § 45 

11. Petersen v. Ray-Hof (418) — [Worker told that if he left Miami and went to Atlanta, he would get job.  Court must determine where contract made for tort purposes.]  Contract deemed made in the state where the performance to make a binding agreement begins.  This is true of unilateral contracts as well.  Court finds that leaving Miami was last necessary act.  In this case, there was an option contract where, upon arriving in Atlanta, an employment contract could be made.
a) But Courts mistake is that options contract was formed in Miami, employment contract formed in Atlanta
b) Hypo - Parliament offers reward for solution to Longitude problem, watchmaker begins work, Parliament then tries to rescind offer.  Watchmaker must prove that his work is unique to the problem and that he began work because of the offer. 
12. Restatement (422)

a) §45 Option Contracted by Partial Performance — Option contract is created upon beginning performance, offer cannot be revoked midway

b) §50 Acceptance by Performance or Promise

V. Interpreting Assent
A. EMPTY TERMS – Should some explicit terms be interpreted as “empty” so as to prevent contract formulation? 

1. Sun Printing v. Remington Paper (427) — [Contract to buy paper, certain terms for 1st 4 month, price for next 12 to be determined at unknown intervals, no higher than index price] Contract fails because it doesn’t provide enough terms to determine proper remedy.  Cardozo thinks that assigning arbitrary terms is too speculative by the court.  Adler questions whether court could fill in terms that give buyer the worst deal, yet still better than what he gets.

2. Restatement (433)

a) §34 Certainty of Terms — Contract can be binding even if it involves choice of terms by one party.  Past performance and reliance give courts reason to enforce uncertain contracts

b) §204 Supplying an Essential Term — Court’s discretion

3. Texaco v. Pennzoil (435) — [More Texaco and Pennzoil]  For contract to be enforceable, terms of agreement must be ascertainable to a reasonable degree of certainty.  Agreement must be sufficient for the court to be able to recognize a breach and to fashion a remedy.  Court rules that Texaco is just trying to add terms that were not essential.

4. Illusory Promises — Requirements contract not valid if there is an option not to require anything.  Buyer cannot agree to merely resell what is bought from the other party, since requirement will obviously fluctuate with the market.  All of these cases deal with contracts that set a fixed price, otherwise this is a non-issue.  In sum, valid requirements contracts must have parties (1) bound by implicit terms to have a specific requirement (2) bound to buy only from the seller. 

a) NY Central Iron Works v, US Radiator (436) — [Requirements contract for radiator needs, demand increases, refusal to supply]. Contract is enforceable, but to protect sellers there is an imputed obligation to act in good faith.  Since buyer is manufacturer demand has natural constraints so seller’s risk of price fluctuation is reasonable.
(1) Hypo - If Buyer is reseller of iron instead of manufacturer of radiators, than he will buy only when the price of iron increases.  In this instance, court should deem illusory contract – contract would be so unreasonable as to be patently unintended because the lack of quantity term. 
b) Eastern Airlines v. Gulf Oil (437) — [Contract for required jet fuel, seller demands price increase, buyer refuses] Good faith requirement, per UCC 2-306 not to abuse changes in the market.  Quantity must be proportional to estimate or past experience – court holds for buyer here, finds good faith.  Shutdown by a requirements buyer might be permissible due to lack of orders but not permissible merely to curtail losses.  
(1) But this is ridiculous because if iron goes down in price, the buyer will have to price radiators at higher than market rate.  Then there will be a lack of orders.  So UCC provides no guidance.  
Up to here
c) Wood v. Lady Duff (441) — [Licenser agrees to use her name in order to exclusively market goods in exchange for half of the profits, she endorses without his knowledge]  Cardozo uses good faith as way to save contract.  Adler feels the terms give Wood an economic incentive to make efforts, and that is all parties bargained for.

d)  UCC §2-306 (449) Requirements Contracts — Must be good faith demand, cannot be unreasonably disproportionate.  In licensing case, parties must use best efforts.

B. SUBJECTIVITY IN OBJECTIVE THEORY OF ASSENT — If there is an objective meaning, subjective intent is irrelevant.  If no objective meaning exists, court looks at subjective intent and decides whether to favor one side or the other or to declare the contract void. 

Raffles v. Wichelhaus (451) — [Peerless case, shipment to arrive on Peerless, only there are two ships by same name]  Ambiguity is one the parties did not intend at the time of the agreement.  No objective measure to lead one to conclude that one Peerless was meant instead of the other.  Court cannot determine which meaning is correct, therefore contract is void.

1. Oswald v. Allen (463) — [Sale of Swiss coins, buyer thinks he’s purchasing rare coins that seller does not want to include]  No subjective understanding, so no contract unless there’s an objective meaning, which there isn’t.  Adler questions whether seller would ask about the other rare coins, knowing there may be misunderstanding, but perhaps language barrier an issue.

2. Restatement (465)

a) §200 Interpretation of Promise or Agreement

b) §201 Whose Meaning Prevails — If parties have different meanings,  the ignorant party’s meaning is applied.  Otherwise, no contract

c) §202 Rules of Interpretation — Generally prevailing meaning or words of art are used

3.
Uniform Commercial Code (467)

a) §1-205 Course of Dealing and Usage of Trade — Past conduct between parties governs custom, both are overruled by course of performance 

b)
§2-208 Course of Performance — Action under the contract governs, except when there are express terms

c)
Hierarchy — Express terms (actual words), then course of performance (actions on contract), then course of dealing (past contracts), then usage of trade (custom)

C.
IMPORTANCE OF CONTEXT

1. Weinberg v. Edelstein (468) — [Plaintiff not allowed to lease to any sellers of dresses, defendant sells skirt-blouse combinations]  Court doesn’t care what plaintiff’s understanding of “dress” was, instead looks to industry standards to find an objective definition.

2. Frigaliment v. BNS (473) — [Contract for sale of “chicken,” parties disagree over meaning]  Court reverts to the objective meaning because there is no evidence that something different was meant.  There is an objective standard (Agriculture Department definition), but Friendly cares about the subjective intent because objective meaning wasn’t overwhelmingly clear  Adler questions the burden on the buyer to prove subjective meaning, but justifies it as narrower descriptions are not inherently as ambiguous, and seller might be known to be new to the business.
D.
WRITINGS AS EVIDENCE

3. Written Manifestations of Assent
a. INTERPRETATING A WRITING — PAROL EVIDIDENCE RULE 

If there is an integrated written agreement party can’t claim a prior agreement that says something different can be admitted, if it looks like the new agreement is meant to encompass everything.  Integrated writing supercedes everything.  Parol evidence rule is helpful when the integrated written agreement is meant to modify earlier written contracts but doesn’t explicitly say so.   

2.
Restatement (487)

(a)
§209 Integrated Agreements — Final expression of terms

(b)
§210 Completely and Partially Completed Agreements — Complete is an exclusive statement of the terms, partial is any integrated agreement not complete

(c)
§213 Parol Evidence Rule — Binding integrated agreement discharges prior inconsistent agreements.  Completely integrated agreements discharge prior agreements in its scope.

(d)
§214 Evidence of Prior Agreements — Admissible to prove writing not integrated, or for interpretation

(e)
§216 Consistent Additional Terms — Admissible unless complete

3.
UCC §2-202 (488) Parol Evidence — Final expressions in writing of agreement cannot be contradicted by prior agreement but can be interpreted

Hypo - Contract to deliver oil on Tuesdays, but delivery on Wednesday morning.  Buyer complains.  Seller argues that under their old agreement, Tuesday meant anytime on or before Wednesday morning.  Terms of the old contract may be brought in as evidence of what was meant, but that the current contract may not be contradicted by  prior agreement—case law falls both ways.    

Hypo - Contract for landscape – the parol evidence rule does not exclude evidence of prior agreement for car sale as no one would expect the landscape contract to include this.  But if we try to bring in evidence of a prior agreement for a fountain, than the evidence will likely be excluded – could be strengthened by explicit integration clause (used by sophisticated parties). 

4. Brown v. Oliver (484) — [Sale of a hotel, question over whether furniture is included]  Here, the court says that wouldn’t expect furniture to be included in contract explicitly even if intended inclusion; two options:  1) If conclude that writing would have included broader meaning (with furniture), then no evidence brought in, 2) If conclude that writing wouldn’t have brought in this broader meaning, than rule does not apply and evidence allowed.  Court lets in evidence.  Adler thinks, since price supposedly includes furniture, it would be mentioned.

5. Thompson v. Libbey (482) — [Sale of logs, argument over quality of logs, whether implicit in contract]   Excludes evidence because counters written agreement that purports to be full document.

6. Pacific Gas v, GW Thomas (489) — [Contract to remove cover, question of whether indemnity clause included]  Traynot lets in evidence that clarifies the “objective meaning” because words are inherently ambiguous.  Basically allows any evidence of prior agreements in the name of interpretation.

7. Trident Center v. CT General Life Insurance — [Construction of office building, loan to be paid back under certain restrictions]  Kozinski believes words must have objective meaning or courts are stuck interpreting every contract.  Disagrees with Pacific Gas, but bound by it. Adler argues that ultimately words require some context so Trident too harsh.  Can avoid this problem by using “we really mean it” clause.

STATUTE OF FRAUDS – Basically says that some contracts are unenforceable without writing signed by person against whom enforcement is sought.  Differs from Parol Evidence because here writing is necessary for enforcement.  There are specific exceptions, and general enforcement by virtue of action in reliance.

Restatement §110 (520) Contracts Covered

Restatement §139 (532) Reliance — If reliance, than exception given.

UCC §2-201 (531) — UCC statute of frauds

VI. CONSTRUCTIVE TERMS

A. Material Breach

1. In general, when no material breach and thus substantial performance, the recipient of performance cannot walk away, but must perform and accept damages for failure of complete performance.  
Hypo - If  A contracts to do renovations on trailer with B, A wrecks it – claims no damage because trailer isn’t worth anything.  A will lose though because no substantial performance, B’s claim will win.  
Hypo - If A this time contracts to build 10.5 foot wall, and accidentally builds 10 foot wall – requiring value to fix far above market value.  Court will award only market damages because of the substantial performance.
a) Jacob & Youngs v. Kent (974) — [Contract for construction of house, Reading pipe not installed, very expensive to replace]  Court awards only market value because cost of completion is grossly disproportional.  
b) Groves v. John Wunder Co & Peevyhouse (1011) — [Contract for removal of gravel, workers only remove best gravel and do not leave land up to contract standards]  Intentional failure to complete, so court comes to different conclusions based on how central the term was to the contract.  Central facts more likely have “idiosyncratic value”.
c) Want to achieve efficient breaches – must not award damages for holdup but yes award for idiosyncratic value.  DO EFFICIENT BREACH ANALYSIS.
d) Adler’s Potential Solution – force to accept a) the greater of market value damages and defendant’s offer, or b) right and obligation to accept specific performance.  Will sift out people who really want these things.
B. Mutual and Unilateral Mistake

1. Mutual Mistake -- Attempt to identify implicit terms combined with question of whether to impute terms that might not in fact be part of (even an implicit) agreement.  Idea is these terms may not even be contemplated.
a) Sherwood v. Walker (1165) — [Parties contract for purchase of infertile cow, turns out to be fertile]  Adler’s theory on how courts should deal with such cases:
(1) Best guess on contemplation – best default rule – let losses go where explicit terms say or where they meant
(2) Enhance ex post efficiency – If parties didn’t contemplate, pick rule that will enhance good behavior after the fact
(3) Discourage strategic behavior – this is what unilateral mistake is all about
b) Wood v. Boynton (1178) — [Diamond sold for $1, no knowledge that is was in fact a diamond]  Buyer prevails because contingency not contemplated (NO #1) so we go to #2 – best guess is to read silence as non-condition.  If court believed one party knew of a mistake, this would be unilateral mistake and read differently.  Adler also justifies opposite result on grounds that buyers generally have better knowledge, protects innocent seller.

c) Lenawee County Board of Health (1182) — [Buyer buys land that turns out to be worthless]  Seller prevails because parties contemplated risk (in general sense) and explicitly assigned risk with the “as is” clause.  If parties didn’t contemplate risk, then error should be on side helping the seller.  

2. Unilateral Mistake and Duty to Disclose

a) Tyra v. Cheney (1194) — [Contract for repair of school, bid mistakenly made and used, defendant realized mistake]  Very similar to subjectivity in objective assent theory where we punish party who knows of other sides meaning.  Analyzed as a mistake case, can see because the court refuses to allow a contract based on a seemingly correct (higher) oral bid, which it might have under other theory – based on Restatement §201.  This is pretty retarded that same basic problem results in two different outcomes as to voidability of contract.

b) Laidlaw v Organ (1197) — [Sale of tobacco where buyer knew of end of war which would drive up price] Not seen as unilateral mistake here because not every relevant fact is an implicit term of the agreement (or else no one could ever profit from information gained, perhaps through effort)

c) Problem here is that we always make the ignorant party’s meaning the controlling one, but under mistakes we void the whole contract and absolve the mistaken party of any obligation, whereas under RST §201, we go with their interpretation.  Should not matter.

3. Impossibility and Impracticability

a) Differs from mistake in that the false assumption is about an event in the future at the time of contract…but decision on how to treat silence is basically identical.
(1) Is there implicit term, creating a warranty, in the contract?
(2) If not, then ask what is most societally efficient rule
4.
IMPOSSIBILITY – Includes both physical impossibility and cases of extreme impracticability, where item in question is gone.

1) Paradine v. Jane (1203) — [Tenant can’t use house because thrown out by army]  Court says must fulfill contract, despite circumstances.  No #1, not considered implicitly but best default rule seems that the lessee “might have provided against” payment in the event of eviction.  Adler questions this, saying that no better than opposite – put burden on lessor but typical of real-estate leases, leaning towards fulfillment.

2) Taylor v Caldwell (1208) — [Contract for use of opera hall, but hall burns down]  Impossible for seller to perform because item is destroyed.  Court rules the opposite of last case, that while not implicitly considered, the best default rule is one that we excuse performance when impossible (through no fault of promisor).  Adler again questions this (surprise) saying that burden should arguably be on lessor – who at least is in position to guard against the harm.  We want party taking utmost care…seems like should be default rule.

