Contracts-Fall 2002




Overview Information
A. Contract Law can have multiple goals 

i. Provide/restore the bargain (including remedy)

ii. Achieve socially desirable result (e.g., people keep their words)

iii. Provide default rules (rules that govern unless parties agree to the contrary—each contract can replace default rules with special rules) for settlement and negotiation

· Allows parties to avoid discussing or negotiating a bunch of background things every time they create a contract

iv. Create incentives for socially desirable actions

B. Uniform Commercial Code is statutory law passed by most states.  It covers only contracts for the sale of goods.

C. The Restatement of Contracts is a summary and elaboration of decisional law, but it is not law itself. 
D. Adler’s 2 pillars of contract law:

i. Analyzing the agreement between the parties (what did they mean by what they said?)
· Provide the parties their bargain
· Achieve a socially desirable result
· Ex.: Morrow—I can’t believe that they agreed tacitly to what the ∏ claims they did, so I won’t let it stand)
ii. Using common law as a default rule creating device (in order to guide future parties)
· Provide the parties a convenient set of socially desirable incentives. 

· Ex: Hadley v. Baxendale-more explicitly about the guidance of parties in the future

iii. If the case before them is in line with a default rule (and the parties have made clear what they want in the contract), they won’t even get to the 2nd pillar.   2nd pillar cases more often come out of fact patterns or contracts that are ambiguous or unclear…so they set a new rule that future parties can operate under.  

E. The things that don’t fit in as cleanly are:

i. Statutes (like the UCC…not at all looking at parties before them, only future-directed)

· Statutes are sometimes more favorable to special interests, whereas the common law usually conforms to good social policy

ii. The mandatory rules

· No liquidated damages that are pure penalties

· No specific performance for services

· Unconscionability

· Statute of Frauds

· Bargain for exchange/consideration

iii. Remember that contract law allows drafting of special terms to get around the default rule but silence is acquiescence to the default rule
iv. Default rules should maximize joint welfare
I. Overview of Remedies
A. Three primary types of contract remedies

i. Expectation interest-attempts to put the promisee in the position they would’ve been in had the promise been fulfilled.  Lost/missed profits or savings can be recovered.  Most generous award.  (This is usually the default rule in contracts)

ii. Reliance interest- attempts to put the promisee in the position they would’ve been in had the promise not been made at all. Court compensates promisee for expenses incurred in performing or preparing to perform its side of the contract.  
iii. Restitution interest-attempts to put the promisor back in the position they would’ve been in had they not made the promise.  Court takes back any benefit the promisor got from the bargain without meeting its end of the contract. 

B. Types of limitations on damages

i. Remoteness or foreseeability of harm:  if ∆ couldn’t foresee or wasn’t aware he was agreeing to pay damages, he shouldn’t be required to. Hadley v. Baxendale
a. “More restrictive test”:  requires proof that notice was given of special circumstances and that the defendant impliedly or expressly assented to bearing the risk of these damages

b. “Tacit agreement test”: defendant must know of the special circumstances and at least tacitly agree to assume responsibility
ii. Certainty of harm:  when profits are speculative, courts sometimes won’t try to calculate expectation damages.  ∏s are on occasion allowed to recover their initial investment (which they can’t now recover because of breach), regardless of profit/loss
iii. Avoidability of harm:  Obligation for ∏s to mitigate damages, as long as doing so doesn’t put them in a worse position than they would’ve been otherwise.
C. Alternative approaches to damages
i. Liquidated damages can be written into contracts, but courts are skeptical when it seems they reflect disparity of bargaining power or unconscionability.  They also can disrupt the doctrine of efficient breach.
ii. Specific performance is utilized by courts in the sale of land or genuinely unique personal property, or sometimes when the court offers no other viable remedy.  Never used for services anymore.  
II. Expectation Damages
A. Restatement §347 (p.78): injured party has right to expectation interest as measured by:

i. The loss in the value to him of the other party’s performance caused by its failure or deficiency

ii. Any other loss, including incidental or consequential loss, caused by the breach

iii. Less any cost or other loss that he has avoided by not having to perform

B. UCC Expalanation:

i. Expectation damages are calculated as the difference between the market rate for goods or services (at time of breach) and the contract rate, or the difference between the contract rate and the amount required to “cover” the shortfall caused by breach, plus incidental and consequential damages (UCC §2-712, 713, 715, p. 97-98)
C. Expectation damages can include the duplication of reliance efforts (if your breach of a painting contract forces me to move my furniture out twice instead of once, I can recover for the extra effort)

D. Tongish v. Thomas, p. 90
i. Three-way contract (with a middleman set to make a transaction fee) between Tongish, Co-op and Bambino.  Price goes up, and Tongish sells to Thomas at higher price.  

ii. Co-op sues for difference between market price and contract price, even though they would only have made a transaction fee.

iii. Court applies UCC §2-713 (instead of §1-106, saying that damages should put people where they’d be had contract been fulfilled) because:

a. To do otherwise would give seller an incentive to breach anytime the price goes up

b. The breacher should not keep the benefits of his breach

c. Courts favor more specific interpretations of the UCC over more general sections

iv. In a contract with specific quantity terms, the buyer or middleman would have to cover and would lose significantly (and would sue then).  In that case, damages would be the same under 2-713 or 1-106

v. If Tongishes could escape contracts like this, Bambino’s would stop contracting for futures, because they lose when the price goes down (they’re paying more) and they lose when the price goes up (because seller breaches and they’ve got to cover at market).  

a. Result would be inefficiency (they’d like to lock in prices with contracts but couldn’t) and market instability (mistrust, uncertainty about whether terms would be met)

E. Goal of expectation damages is to discourage seller/provider breaches, except when they would be economically efficient

i. Hypo: I discover after signing a contract (for $10,000) that my costs are going to be higher than I expected ($16,000) and that other people could do it for cheaper ($15,000), I know that my loss will be greater than the expectation damages you might receive in court (by $1,000).  It’s in my best interest to breach, and society is better off as a result of my breach.

ii. Breach is inefficient if the costs of performance are less than the calculated expectation interest.  In that case, it’s more socially efficient to perform.  

iii. Is there any intrinsic value to fulfillment of contracts that would trump the efficient breach doctrine? (Charles Fried)
F. Expectation default rule would eliminate negotiation costs—both sides know how a court would decide it; except that legal fees allow room for negotiation.

i. In a “loser pays” system with perfect information, breacher would settle immediately.

G. We might need a modification to the expectation rule for “good faith” breaches, when crops are destroyed or can’t be fulfilled for a similar reason. (e.g., Allied-the raisins case)
i. At least limit it to pure “lost profits” rather than diff b/w market and contract

ii. But, in a situation with a resale contract, this would again punish either the middleman, who has to cover on the market for his resale, or the buyer.

H. Any rule other than expectation would generate under-reliance by the buyer (a socially inefficient outcome)

i. because they either don’t spend when they’d like to or 
ii. because they have to delay their reliance spending until they’re certain contract will be fulfilled, potentially delaying the buyer’s projects and potentially exposing them to market fluctuations they’d like to avoid)
III. Reliance Damages
A. Money spent by the breached party in anticipation that the contract will be fulfilled

B. Generally applies only to money spent after the contract has been signed (excludes expenditures prior to contract signing or in the process of negotiation)

C. Tempered by obligation to mitigate damages—breached can’t keep spending once the breach occurs

D. Nurse v. Barnes, p. 79
i. Old English case where lessee paid lessor £10 for use of a mill, then invested £500 in stock for production.  Lessor breached by re-taking the mill. 

ii. Court awarded ∏ the 500 (reliance), plus the 10 (restitution)

IV. Restitution

A. Restatement, §373 (1) The injured party is entitled to restitution for any benefit that he has conferred on the other party by way of part performance or reliance. (2)  except when the breach only requires fulfillment of payment by the other side…then the judgment is the amount owed 

B. Restitution is used by courts:

i. When expectation damages are uncertain or too speculative—instead they restore parties to status quo ante

ii. When breached party would lose $$ if expectancy were applied. 

C. Principles of the Bush rule:

i. Breaching party can’t sue on the contract (in other words, the fact that his breach helped the other party doesn’t allow him to recover because of that)

ii. Breached party gets any surplus from a breach

D. Bush v. Canfield (Connecticut, 1818, p. 279)
i. Bush pays $14,000 for wheat, $5,000 up front.  Canfield never delivers but by time of delivery, the price of that wheat has fallen to $11,000.  Had the contract been fulfilled, Canfield would’ve made $3,000—Bush’s lost profits (expectation interest) are -$3000.

ii. Court gives Bush restitution because:

a. It would be unfair enrichment if Canfield reaped the surplus of the breach

b. Court didn’t want Canfield to benefit.  

c. His breach wasn’t efficient—it was against his own interests.  Don’t want to encourage inefficient breaches

E. The Plumber/Electrician Hypothetical

i. Abel does both plumbing and electrical work.  He signs on for plumbing work with Contractor (employer) for $20/period.  Plumbers flood market and now going rate is $5/period.  The going rate for electricians is $15/period.  Contractor doesn’t know Abel is electrician.  Contractor suffers small cost for any termination.  

ii. Society would be better off by $10 if Abel did electricians’ work and Contractor could find a new plumber (electrical work is valued at $10/period more than plumbing)

iii. Under an anti-Bush rule, Abel quits and sues for the breach savings ($15), then takes on an electrical job ($15), meaning Abel’s +$10, society is +10, and the contractor loses nothing.  Under Bush rule, Abel won’t quit and society loses the benefit.

iv. If Contractor knew of Abel’s dual talents and Abel had no preference between plumbing and electrical work, Contractor would fire Abel and pay him $5 in expectation damages ($20 from lost contract less mitigation damages-the $15 he gets from electrical work).  Now Abel is even and Society is better, but the Contractor gains the $10 surplus from the breach.
a. The reason this doesn’t happen today is because:

· Transaction costs (hiring/training new employee) aren’t zero

· If the employee couldn’t find immediate or equal-value work , the employer would be double-paying

· Employers are often risk-averse
v. Conclusion:  expectation damages would encourage efficient breach, while Bush rule potentially prevents efficient breach.

a. However, without Bush, there’d be a race to breach whenever the market changed or whenever people learned new information about each other (because information is incomplete and asymmetric).  That would create its own inefficiencies and market instability. 

F. Breaching party can sue for restitution when he’s given partial performance. Restitution can’t provide a windfall for the breacher but allows them to receive what they’re owed.  

i. Where breached party has received the full benefit of the work, he is obliged to pay the breacher for that work (Britton v. Turner—laborer who broke his contract after working 9 of 12 months)

ii. If the contract were such that breached didn’t receive the benefit until completion of the term, he might not be required to pay  (Britton)

iii. There is no requirement that the employer have “approved” the work. (Britton)

G. Laborer Hypo:  Laborer agrees to work for $30/quarter, then price immediately increases to $50/quarter.  Laborer works for three quarters, then quits.  

i. One approach to determining restitution is:

a. Start with the value employer received in market terms ($150)—Court would never grant that (it would create a crazy incentive to breach—laborer can’t increase his wages by quitting).  

b. Court then subtracts the difference between market and contract in each period worked ($20 x 3 = $60)

c. Then, it subtracts the $20 in damages that defendant will lose in the fourth quarter by having to contract at market rate in the 4th quarter.

d. So the court would grant $70 as time worked, less damages. 

ii. Another approach for restitution:

a. Start with the money employee would’ve earned under the contract for three quarters ($30 x 3 = $90)

b. Subtract out the damages employer will face in the 4th quarter because of the breach ($50-$30 = $20

c. Court would grant $70

H. Alter the hypo:  Now assume market price immediately drops to $20/period.  
i. Using the first approach to restitution:  the value to employer is only $60, but he benefits $10 in the fourth quarter.  Because employee can’t “sue on the contract”, he’s stuck at only $60.  

ii. By second approach:  the contract value is $90.  He still can’t sue on the contract so his restitution award is $90

iii. Many courts would award $90 either way, out of fairness or by assuming the market value at the time of contract

I. Once wage rates decline, employers have incentive to encourage employees to quit.  

i. “Constructive discharge” rules prevent employers from making work environment so bad that employees quit:  treats them as if they’re fired.  

J. Remember the rule that “contract price for service cannot be exceeded.”  Breacher should never earn more through restitution than he would’ve through the contract.  Contract as a ceiling on damages.

V. Limitations on Damages
A. Remoteness or foreseeability of harm

i. RSC, §351(1): For breacher to be liable, the consequences have to arisen naturally or been reasonably within the contemplation of both parties at the time of contract
ii. RSC, §351(2):  The injury for which damages are recoverable must arise proximately from the breach or in a manner that the breaching party had reason to know
iii. Court has flexibility to award only reliance or restitution damages (excluding lost profits), even when the damage is foreseeable, if doing so is in the interest of justice and avoiding disproportionate compensation relative to the scope of the breach.

iv. The Hadley v. Baxendale Rule, p. 102
a. Case facts

· Broken crankshaft (needed for modeling new one) for milling factory to be shipped ASAP by ∏. 
· Shipping was delayed for unknown reasons. As a result, the new crankshaft was delayed and factory was out of commission for longer period of time. 

· Court denied ∏s lost profits, even though they communicated the urgency to an agent of the company.  
b. Must be some communication between buyer and seller of the consequences of breach and their cost.  Both parties must know (or should reasonably know) that the seller agrees to insure a certain amount of loss, should something occur. 
c. Forces parties with more to lose than the average contractor to identify themselves and pay a premium for the extra care and precaution they desire (assuming they’re risk averse)
d. Look to additional financial consideration for greater service as a key that both parties foresaw the damages
e. Hypo: shipper of paper and shipper of diamonds
· If the rule were anti-Hadley, the carrier would charge all shippers a premium (the blended average of shipped goods by the risk of loss).  Paper-shippers would subsidize insurance for diamond-shippers.
· Anti-Hadley, because of the premium, some paper shippers would drop out of the market and some diamond shippers would enter.
· Hadley rule encourages the right amount of precaution/package: more for diamond shippers, less for paper shippers, and reflects the actual allocation of risk for each person. 
f. Fragmented markets are economically efficient:  people pay an amount commensurate to the injury they would suffer if the contract were breached. 
v. The “tacit agreement” test
a. A minority rule saying that defendant must both know “that a breach of contract will entail special damages to the plaintiff” and “at least tacitly agree to assume responsibility.”  

b. Morrow v. Hot Springs Bank
· The safety deposit/rare coins theft case

· Bank teller could not have assumed that in agreeing to let him know as soon as the safety deposit boxes became available, they were agreeing to insure $31,000 worth of coins.  Ex ante, it just doesn’t feel believable.

B. Uncertainty of Harm
i. Rule-some courts are reluctant to assess expectation damages when profits or losses are uncertain or too speculative, but they will allow recovery of pre-contract capital investment (on the assumption that ∏ will make back their initial outlays and have profits = zero.  
ii. Chicago Coliseum Club v. Dempsey (Ill. 1932, p. 125)
a. When heavyweight champ breached and refused to fight, ∏ asked for lost profits, expenses prior to contract, expenses incurred after contract, and expenses for gaining compliance
· Boxing promotion too speculative a business at that time—no award for lost profits
· No rule to support award of expenses prior to contract:  he couldn’t have been liable had he not signed
· Awarded reliance expenses between signing of contract and breach

· No way on expenses to gain compliance.  Consider the negative incentives this would create:  I keep spending to encourage compliance until it’s so expensive that you comply (socially inefficient, with lots of unnecessary waste)

iii. North Carolina court lays out four factors that, when present, prohibit an award of expectation damages:

a. When computing expectation damages relies upon contingencies

b. When it requires a knowledge of markets to an exactness in time and value

c. When it depends on the vigilance and activity of the party, which can’t be obviously measured

d. When it depends on momentary demand.   (Winston Cigarette v. Wells-Whitehead, NC 1906)
iv. RSC, §346:  if the breach caused no loss or the amount of the loss can’t be proven, award nominal damages

v. RSC, §352:  No recovery for loss beyond an amount that the evidence can establish with reasonable certainty
vi. RSC, §349, p. 144: Injured party can choose, as alternative to expectation damages, to receive reliance interest (expenses made in preparation for performance and in performance itself), less any loss breaching party can prove with reasonable certainty that breached would’ve accrued had the contract been fully performed.

vii. Anglia v. Reed, (England, 1971, p. 140)
a. Actor Reed breached a contract with a British television producer
b. Court allowed recovery of either lost profits (which here were too speculative) or recovery of all wasted expenditure (different than just reliance-includes both before and after the contract was signed)
c. Rationale is that they would’ve been able to recoup their initial investment had the program had least broken even

d. Mistletoe Express v. Locke (Texas, 1988, p. 143)
e. ∏ invested about $20,000 because of contract, which was then breached four months early.
f. ∏’s business was losing money month-to-month, but Court refused to speculate on potential losses post-breach
g. Allowed recovery of the investment less what she’d already recovered from a sell-off.  Also awarded interest on damages from time of breach to judgment (pre-judgmt interest rates are usually statutorily set)
h. “She can recover her reliance expenditures because she was deprived of an opportunity to recoup those expenditures.”

i. If ∆ could definitively prove ∏ would continue losing $$ on the contract, those losses can be subtracted out. (RSC §349, comment a)
· Difference between Mistletoe and Bush rule is that in Bush, the ∆ had gained from ∏’s spending (restitution), whereas in Mistletoe, the people who benefited were third parties (reliance) 
viii. The Reed rule can be taken too far, as it was in Lloyd v. Stanbury (England, 1971), the case where the guy moved all his belongings in anticipation of the signing of a land contract and recovered when the ∆ backed out at the last minute.
C. Avoidability of Harm/Mitigation
i. RSC, § 350:  Damages are not recoverable for loss that the injured party could have avoided without undue risk, burden or humiliation.  Injured party must make “reasonable” efforts to avoid loss, regardless of their success.
ii. Breached party can recover lost profits, plus their reliance expenses to the time of breach.  Continued work is unrecoverable. 
iii. This creates an incentive to quit work on the breached contract if you know you’re getting expectation damages—more socially efficient because breached can start working on something else

iv. Williston:  ∏ can’t hold ∆ liable for damages which need not have occurred.  ∏ is obligated to mitigate damages caused by defendant’s wrongful acts, as much as he can without causing harm to himself.  

v. The requirement to mitigate can include both seeking alternative means of profit post-breach, as well as limiting costs.  

vi. Rockingham Cty v. Luten Bridge Co. 
a. County canceled bridge contract, but bridge builder kept spending for another six months after cease and desist.

b. Court said plaintiff’s award should be for expense incurred prior to the breach of contract, plus lost profits from the deal.  

Hypo #1-Mitigation of Intentional Breach:  A contracts with B to build a bridge for $100.  B’s costs are $80, spread equally over time.  At the halfway point, A breaches.  What should be B’s damages?  Costs to date ($40) + lost profits ($20) = $60 in total damages.  If because of breach, B can take on another job that results in a $10 profit.  Then, his damages can be mitigated by the $10 profit and the total damages would be $50.

Hypo #2-Mitigation of Accidental Breach:  A is contracted to pick up and deliver B’s fish for $10, and the fish are worth $1,000. A doesn’t show up.  B has to try to find someone else to deliver his fish.  There’s someone on the dock who would do it day-of for $15.  If B doesn’t try to mitigate, he can’t claim the $1,000 or his lost profits from selling the fish.  He can only claim the difference between contract and market ($5).  

vii. In cases of accidental breach, breached party still has obligation to mitigate.  Breached can only recover the difference between contract price and what he must pay at market to get the same service done.   

viii. How do we account for the losses of third parties (say, workers who go unemployed when a bridge contract is repudiated) who are damaged because of breach?

ix. Employee is not required to mitigate by accepting work that is “different or inferior” than the one from which they’re fired, though this must be modified somewhat according to industry and custom.  Burden shifts to employer to prove that similar roles are available.  Benefit of the doubt usually given to the non-breaching party when it’s uncertain.
x. If breached party attempts to mitigate in an unreasonable way (which causes greater loss), he can’t recover for the additional loss..  This discourages risk on the part of the breached:  if it’s not equal, don’t take it.  

xi. Maclaine Parker v. Fox (California, 1970, p. 152)
a. Shirley Maclaine’s “Bloomer Girl” contract—they tried to switch her over to Big Man, Big Country (a western) at the same price. 

b. Key point is that the court found the Western role different and inferior to the one she would’ve had in Bloomer Girl.

c. Dissent argues that in film context, should have to prove inferior.  Inferiority would have to be determined by a jury—elimination of a contract right (here:  screenplay review, director approval) does not make the offer per se inferior. 
d. If one could calculate the reputational damage to Maclaine from making Big Country, and it were less than $750,000, Fox would pay her that amount or sweeten the Big Country offer by that amount to make up for the reputational damage. 

xii. UCC, §2-708, p. 169:  a) Damages for repudiation or non-payment by a seller are difference between market price and the unpaid contract price, plus incidental damages (this would be most applicable to the one-time sale of a unique good; b) If these damages don’t make the seller whole, then the appropriate damages are the lost profits of the seller, plus incidental damages (more applicable to the sale of mass commercial goods, where one breach lowers the total number of sales achieved)
xiii.  UCC, §2-718, p.170:  (2) When seller breaches and doesn’t receive the goods, he is entitled to restitution above the amount of:  a) liquidated damages, if they are stipulated; b) 20% of the buyer’s total obligation or $500, whichever is smaller.  (3)  Subsection 2 may be offset by other provisions of the code, e.g., §2-708.  
xiv. Neri v. Retail Marine (NY, 1972, p. 163)
a. Retailer sold boat to ∏ for $12,500 (at $2,500 profit).  They repudiated after putting down a downpayment.
b. Court said that his eventual sale of the boat did not “mitigate” because it simply meant he sold one boat instead of two.  §2-708 allows the retailer to recover his profit, plus incidentals.
c. If, however, one could prove that the second sale would never have happened, but for the Neris’ breach, they might call it mitigation.  
d. Watch out for double counting incidentals:  ∆ only has to pay for “prep” if it’s stuff that had to be re-done for the later purchase
VI. Liquidated/Express Damages

A. UCC/Restatement Rules

i. UCC, §2-718:  (1) Damages for breach may be liquidated in the agreement but only at an amount which is reasonable in the light of the anticipated or actual harm caused by the breach, the difficulties of proof of loss, and the inconvenience or nonfeasibility of otherwise obtaining an adequate remedy.  A term fixing unreasonably large liquidated damages is void as a penalty.

ii. Restatement, §356:  Same language as 2-718.

iii. UCC, §2-719:  (1)(a) Can stipulate that damages are limited to return of the goods or repayment of price, plus any costs to repair or restore to normal; (2)  When circumstances cause an exclusive or limited remedy to fail its essential purpose, breached/breacher can seek additional or other remedy; (3) You can limit consequential commercial damages by contract, but you can’t limit consequential damages for personal injury from a consumer product—that’s unconscionable.  

B. Purposes of Liquidated Damages Clauses

i. Save litigation costs and negotiation time in case of breach (doesn’t always work though because one can contest them ex post)

ii. Assures performance and increases security for contracting parties, by making it more expensive to breach

iii. When expectation damages might be complicated for court to calculate, contracting parties make sure it’s done right

C. Liquidated damages clauses are enforceable if, at the time of contracting:

i. The liquidated amount is reasonable (not a penalty-see §2-718)

ii. Parties expect calculation of actual damages to be difficult, e.g., speculative profits

iii. Some judges will use the ex post result to dispute the ex ante “reasonableness” of the stipulated damages (if the actual harms are much less than what was stipulated in the contract, the original clause ex ante must have been unreasonable).  

D. Liquidated damages can be overturned when:

i. There are obvious disparities of power between the contract parties

ii. The scope of the breach doesn’t correspond to the size of the damages award

a. Kemble v. Farren—the comedian case

iii. The award doesn’t recognize relevant partial performance

a. If a service contract for mowing lawns is breached in the 51st of 52 weeks, should the breacher really have to pay the entire value of the contract?   

b. Also echoed in Kemble v. Farren
iv. The issues could’ve been dealt with more easily through some other mechanism

v. The award is unconscionably large.

E. In spite of this, some argue that at least certain liquidated damages should always be enforced (Judge Posner in Lake River v. Carborundum, 7th Cir, 1985, p. 186):

i. Between two large businesses who know what they’re doing and have weighed the benefits against the potential costs if it’s breached 

ii. May help to cement contracts that parties would find too risky otherwise 

iii. Ex post evaluations are paternalistic 

F. When enforceable, liquidated damages clause logically precludes mitigation, though ability to mitigate might create an ex post justification for overturning the stipulated damages clause on unconscionability (Wassenaar v. Towne Hotel, Wisconsin, 1983, p. 176)
i. When the damages are set, they supposedly include the risk of no mitigation (or assume that he couldn’t possibly mitigate)—the fact that he can mitigate is irrelevant
G. Liquidated Damages and Efficient Breach

i. The downside of assuring performance is that, if a liquidated damages clause is too high, it prevents efficient breaches.  

ii. Hypo:  A agrees to paint B’s house for $10, and agrees to pay $5 if he breaches.  He then learns it’s going to cost him $12 but there’s someone else who can do it for $11.  Under expectation damages, he’d pay the $1 and walk away.  With liquidated damages, he’ll perform at $12 and lose $1, creating a market inefficiency, or he’ll negotiate out of the liquidated clause to some point between $1 and $2 (time-consuming and inefficient).  The l.d. clause may cause contractors to take more precaution then he efficiently should. 
H. A situation where liquidated damages create economically efficient results (The Roller Coaster Hypothetical)
i. Hypo:  Construction contracts to build roller coaster for Amusement.  Construction begins to build while Amusement begins promotion.  Amusement can decide how much to advertise roller coaster (on reliance)—the more confident they are that roller coaster will be there, the more Amusement will advertise the r.c.  (and vice versa). 
ii. Under expectation damages, where Amusement knows it’ll receive lost profits plus reliance, they’ll spend as if completion is 100% guaranteed (even past point of diminishing returns).  As a result, Construction knows it must deliver on-time at all cost and will overspend on precautions (past point of diminishing returns)…Result is a more expensive roller coaster—those precaution costs get passed on in the bid—and inefficient ad spend.  
iii. Liquidated damages clauses allow the companies to fix the damages at optimal amounts.  Amusement would only spend up to the difference between lost profits and the l.d. clause (or less than they would at 100% certainty)—any more would be on its own dime and would only be spent if it generated a positive ROI.  Construction would lower its level of precaution accordingly.  Gets both of them to invest reasonably, which is more efficient to Amusement and ultimately to consumers (they pay less for the roller coaster).  Liquidated damages get you to the same place that you’d be if there were a joint owner of both companies.
iv. If promises were unenforceable, both sides would under-invest because they’d never be sure the other wouldn’t just breach. 

v. The shortcomings of this hypothetical:

a. It assumes companies could pick a right amount for liquidated damages

b. It assumes profits and ROI can be reasonably calculated (not guaranteed, which means people might not spend efficiently in either scenario)

VII.    Specific Performance for Land/Property
A. Used only for land and unique personal property (or when there’s no way to get appropriate compensation in court), not for ordinary property or for services.  
i. Courts are given broad latitude to determine “uniqueness” and to set the conditions, terms and damages of specific performance (UCC, §2-716)

ii. The term “…or in other proper circumstances” gives courts a blessing to expand the scope of unique items

B. Helpful when there is no “market price” by which you could set expectation damages and when there might be idiosyncratic value to an individual person (for that specific item or piece of land)
C. Perhaps courts give the benefit of the doubt to a previous or current owner, who’s more likely to have developed an idiosyncratic attachment to the property.  

D. Loveless v. Diehl (Arkansas, 1963, p. 217)
i. Market price had increased above contract price (in part because of buyer/renter’s improvements), so seller didn’t want to sell.  A little like Tongish.
ii. Court originally awarded financial damages but changed to specific performance because the buyer was going to re-sell for a profit (a sort of idiosyncratic value)

iii. Recognized that specific performance should be default in land cases.

iv. Creates a unique post-breach advantage for similar buyers.  They can wait until closer to the statute of limitations to see what happens to the price of the land, then decide whether or not to sue (like a defensive penalty in football)

E. Cumbest v. Harris (Mississippi, 1978, p. 223)
i. A uniqueness case for a home-built stereo system where the builder took out a loan using his stereo as collateral with a repayment option—the loaner avoided repayment and kept the stereo

ii. Court said the stereo was “unique” and thus within specific performance

a. It was irreplaceable in exact terms—he couldn’t “cover”

b. He had built it himself—a value the court could not calculate

c. He couldn’t easily get all the parts again, even if he had the money damages

d. It would have been challenging to calculate the actual worth of all the equipment

F. To prove uniqueness, a ∏ must demonstrate that he could not “cover” on the market.  If he can cover without unreasonable effort, expectation damages are more appropriate.  
i. One of the elements required for specific performance is that there is no other adequate remedy.  (Scholl)
a. A collector’s item 1962 Corvette is not so unique that it can’t be found elsewhere with the money from expectation damages
b. At very least buyer has burden of basic proof that he couldn’t cover
ii. A special edition Corvette Pace Car is however unique (Sedmak) because:
a. There is no open market for them 
b. “Mileage, condition, ownership and appearance” (remember that the dealership had made special modifications to the car at the Sedmaks’ request) made it unique
c. If the burden, expense, or delay of covering would be so high, that’s another justification for specific performance
G. Another justification for specific performance is that, without it, the breacher would sometimes  be unjustly enriched when he sold the item at a higher price.  
H. Adler:  might it just be better if all completed and finished goods were held to specific performance?
i. Get away from the uniqueness determination
ii. Problem is this might sometimes discourage efficient breaches by sellers
VIII. Specific Performance for Personal Services

A. Absolutely not allowed

i. Impractical to enforce (can’t prove it’s performed the way it was contracted to be done)

ii. Prohibition on indentured servitude

iii. Economic efficiency (it could be more efficient for someone to breach specific performance in order to find “more profitable” terms)

B. Courts instead allow awards of damages for breach of contracts for personal service
i. Could be lost profits from the failure to perform (Duff v. Russell)
ii. Could be additional price one must pay to find a similar performer

iii. Could also be reliance because of the contract

C. Negative pledges

i. Contract stipulations that say “If I break this contract, I can’t go work for someone else during the time of the contract”

ii. Often, they’re explicit—even when they’re not, some courts may read them into an employment contract 

a. “Look to the substance and not to the form of the contract…it was not possible for her to perfrm elsewhere in NY without a violation of her contract with the ∏, and a negative clause was unnecessary to secure to the ∏ exclusively the services of the ∆” (Duff v. Russell)
iii. Courts are reluctant to use them when they are too broad (you can never perform again, you can’t work in the technology industry for five years) or lead to unconscionable results (this was the court’s argument in Ford v. Jermon)
iv.  Today both damages and negative covenants are limited in scope, such that they don’t create indentured servitude
a. Limits on garnishment to a certain % of wages

b. Bankruptcy provides a way out for individuals 

c. Non-compete clauses usually aren’t enforced when there’s no malicious behavior—purpose is to protect the business, not to create servitude

IX. Quasi-Contract

A. Quasi-Contract — Contract implied in law, when there is no possibility for negotiation.  Applies to volunteered services and situations where one party is incapacitated.

B. Based on idea of what person would contract for ex ante in a competitive market.  Think:  unconscious dying man on the street.  

C. The obligation implied by the law is a reasonable market fee for services rendered. Immediate ex ante calculations and “sliding scales” based on wealth are prohibited (Cotnam v. Wisdom-doctor operates on dying man on the street)

D. Benefits:

i. Encourages altruistic behavior by insuring fair compensation

ii. Sliding scale would allow racial/class biases to take over
E. Hypo - Abel notices house next door in dire need of retaining wall, neighbor is not home so Abel fixes wall without permission.  Should this make a quasi-contract?
i. Depend on nature of relationship between neighbors, local custom, amount spent, urgency
ii. When a contract could’ve been made but wasn’t because one party didn’t make the terms known, court reluctant to find quasi-contract (Martin v. Little, Brown)

F. Martin v. Little Brown (p. 303)

i. Reader informs publisher of third party plagiarism, then demands compensation.

ii. Where there is ample time and contact for compensation to be bargained, absence of such terms is evidence that they did not exist.  

iii. Lack of social convention to back up the quasi-contract:  there’s no certainty that Little, Brown would’ve paid anything for the services ex ante. 

X. Consideration Doctrine
A. The Bargain Theory of Consideration
i. Principles

a. Consideration requires a mutual bargain for exchange

· Bargain for exchange indicates solemnity, a recognition of commitment by both parties

· People expect something in return:  this indicates motive

b. With few exceptions, a contract must be supported by consideration to be enforceable (RSC, §17(1))
c. A promise is bargained for when one side gives something to the other in exchange for something else in return (RSC, §71(2))
d. Consideration need not be the inducing factor for the contract, but it must be present (RSC §81(1-2))
e. Giving money charitably that will be applied to a general pot is not binding:  if something of value is given in return (naming, a commitment to do more than would’ve been done otherwise), this is a binding promise under the theory of promissory estoppel

ii. Johnson v. Otterbein University (p.655)
a. Alum pledged $100 to help pay off school’s debts (a gratuitous promise), then reneged

b. The school’s return commitment “to use it as he requested” was not valid consideration:  if he’d given money with conditions, that would be legally enforceable
c. Today, promissory estoppel could make it binding (some courts make charitable subscriptions binding even when there’s no reliance)
iii. Hamer v. Sidway (p. 658)
a. Nephew agrees to give up drinking in exchange for money from uncle.  Uncle dies, and he sues.

b. There was consideration because bargain involved nephew changing his behavior and giving up certain freedom in promise of $$ in return.

c. Doesn’t matter that the uncle derived no pecuniary benefit.
B. Modification and the Pre-Existing Duty Rule
i. The common law rule is still “no modification without consideration.”

ii. Restatement, §89:  Contract modification is allowed if:  a) the modification is “fair and equitable in view of circumstances not anticipated” at contract formation; b) allowed by statute; c) justice requires enforcement due to material change of position in reliance on the promise. 

iii. UCC, §2-209:  Modification needs no consideration.  Comment: But if the modification is forced under duress, extortion, or bad faith, it’s not binding.
iv. Problem with strict “no modification without consideration” doctrine is that it prevents either party from renegotiating in real time of need

v. Stilk v. Myrick (p. 687)

a. Captain offers crewmen higher wage after two crew quit, then reneges when they get back to land.  
b. There was no additional consideration.  Court found that extra work in the face of abandonment was implicit term. The original contract had no quantitative measure of work. 

c. Giving up a “right to breach” or simply paying someone not to breach isn’t consideration.  

d. May have had different outcome if captain had asked for extra work.

vi. Alaska Packers Ass’n v. Domenico (p. 689) 

a. Fishermen in Alaska demand more money (because nets aren’t serviceable) or threaten to breach.  Captain agrees, then reneges when they return to California. 

b. Court says nets were fine—this was pure extortion.  They weren’t agreeing to do any more than was already in the contract.  
vii. Brian Construction v. Brighenti (p. 692) 

a. Builder agrees to construct a building, then discovers additional debris that needs to be removed.  They contract additional work for additional money.  
b. A modification agreement can serve as an independent and binding contract, which cannot be breached without paying damages.

viii. US v. Stump Home Specialties, Judge Posner (p.698)
a. Common law modification rules are weak because they don’t specify that the consideration be adequate or commensurate to what’s given up.
b. Should go the UCC route and look to duress instead
ix. Courts decide case-by-case but tend to allow modification w/o consideration when the costs to the promisor are prohibitively high and require consideration when costs to the promisor are lower

C. Performance, Modification and Efficient Breach

i. Under expectation damages, when Promisor is fully solvent, Promisee would just refuse modification and then sue for damages if Promisor breached.

ii. When information is asymmetric and solvency isn’t guaranteed:

Promisor will perform where:

C < P + min[A,L]
· C = cost of doing work

· P = contract price 

· A = assets

· L = liability award

Assume fisherman’s cost is 5, his contract/wage price is 1, his assets are 10 and the full liability for breach would be 100.  Assume no easy way to find a replacement to do the work instead.
His choices are:  

Perform (P-C) and lose 4

Breach and lose 10 (his full assets)

…he’ll perform

Now assume his costs are 15.  

His choices are: 

Perform (P-C) and lose 14

Breach and lose 10

…he’ll breach (advantageous for him but socially inefficient because the promissee still loses 90 (liability less promisor’s assets))

In this situation, owner/employer would prefer to negotiate with fisherman until P + A > C.  

Of course, this might not be allowed by common law doctrine and might give a bad incentive to employees to hold up/extort.  

If the modification rule were nonexistent, employees would always hold up their employers (why not?)

D. Reliance on Promises
i. Pure Promissory Estoppel
a. Donation/gratutitous promises are generally unenforceable, unless there’s reliance on them.  They are limited to the extent of reliance (RSC, §90)
· In Johnson v. Otterbein, if university had reasonably relied on the promise for some purpose, promissory estoppel would make the promise binding.
· Reasonable expectation of reliance is enough
· Today, some courts are pushing promissory estoppel out even to cases where there is no reliance
b. Remedies

· With promises for service or supply of goods the measure of damages is usually reliance.

· With gifts of money, the measure of damages is usually expectancy.

· With a unique object (ex. Picasso painting) the court may allow specific performance.

· Outside of charitable subscriptions most PE cases award reliance damages.
c. Hypo:   A promises to paint B’s house as a gift.  In response, Baker declines to hire a painter for $15.  When Abel reneges, Baker can find a replacement for no less than $20.  
· Abel likely would be “estopped” from denying consideration
· Baker’s damages would likely be $5 (what he lost by relying) rather than $20 (market price vs. what he would’ve paid Abel)

ii. Construction Cases
a. Subcontractors put in conditional bids to contractors who then submit them to the builder.  Before contractor can announce that they’ve won, subcontractor revokes or seeks to change bid.
b. What constitutes acceptance?

· Inclusion in the final bid  (Drennan v. Star Paving, J Traynor)

· Stating “I accept” after winning the bid (Baird v. Gimbel, J Hand)

· When, therefore, does the subcontractor become bound?

c. The lack of a writing that states the binding nature of the bid should the contractor’s bid be accepted undermines the contractor’s case (Baird)
d. Drennan court looks to custom and regular practice, and says subcontractor indicated his intention to be bound. 
e. Adler:  are these actually contracts?

· Contractor is bound by the sub’s bid when he includes it in his bid—isn’t that offer, acceptance, consideration?

· Perhaps the subcontractor’s offer was accepted by the performance of inclusion?

· Damages awarded were more in line with a traditional contract (expectation/substitution damages)

iii. Goodman v. Dicker, p. 798

a. Radio distributors told franchise applicants that their application was being approved and could expect an initial delivery.  Applicants spent $110 in reliance on that promise.

b. ∏s could recover because the representation (while not a promise per se) was in the nature of a warranty/guarantee that they’d get the franchise…and they relied on that warranty
c. The authority of the distributors contributed to the court’s sense of justice and appropriateness

iv. Hoffman v. Red Owl, p. 800

a. Red Owl promised Hoffman a franchise if Hoffman would invest $18,000, which Hoffman committed to do.   Hoffman took a number of actions (selling his bakery, moving his family, buying the site…) on the urging of Red Owl.  

b. Not normal promissory estoppel:  Red Owl’s promise was in exchange for something.  

c. Court’s award of damages

· failed to incorporate the lost profits into the sale price of the grocery business

· jumped to reliance (because they treat it as promissory estoppel), but expectation damages would’ve been legitimate were this a true contract (assuming they could be calculated)

v. Reliance Damages

a. The standard in these pseudo-promissory estoppel cases

b. When would reliance damages include lost profits?  I thought you were giving me $1m so I sold my business and gave away all my inventory.  If you don’t give it to me, what should I get?  
· Reliance = the lost profits from my business (if they can be calculated, plus the costs of restarting the business.  

XI. Reaching An Agreement

A. There is no requirement for a “meeting of the minds”

B. Objective Theory of Assent

i. Subjective intent doesn’t matter:  what matters is outward manifestations of assent.

ii. If a party offers to sell something (with no limit on the time), he must give objective manifestation of his revocation before he can sell it to someone else.  
iii. If a party’s words or acts, judged by a reasonable standard, manifest an intention to agree in regard to a matter, the agreement is established (Embry)
iv. Once the three elements—offer, acceptance, consideration—are present, there’s a contract.  There needn’t be reliance to make it real. 
v. No joking or pretending is allowed:  if a writing is signed, and contains the elements of a contract, it’s legitimate (barring exceptions for duress, drunkenness, fraud, etc.) (Lucy v. Zehner)
vi. Parties’ manifested intent towards each other, not towards anyone else is what counts.  Secret meeting or privileged documents are irrelevant for the purposes of assent (Texaco v. Pennzoil, p. 341)
vii. Relevant Restatement Rules:

a. §17:  Contract requires a bargain for which there is a “manifestation of mutual assent to the exchange AND a consideration” (emphasis added)
b. §18:  Manifestation of mutual assent means each party either makes a promise or begins to render a performance
c. §19:   Written or spoken words, actions, or omissions can all be acceptances.  Party must intend for action to be acceptance and have reason to know that other party will interpret as such.

d. §22:  Offer and acceptance of offer are the normal forms of assent.  Mutual assent can occur even when neither the moments of offer nor acceptance can be uniquely idnentified.
e. §24, comment b:  The defining point of an offer is a promise of performance by the offeree as the price or consideration to be given to him.  

f. §25: Option Contracts — Limits promisor’s power to revoke an offer

g. §35: Acceptance — Offeree has power unless revoked under §36

h. §36: Power of acceptance terminated by rejection or counter-offer, time, revocation, death, or non-occurrence of condition

i. §37: Termination Under Option Contract — Does not fall under §36

j. §42: Power of acceptance terminated by communication of intention not to enter into contract by offeror

k. §43: Power of acceptance terminated when offeror takes actions inconsistent with an intention to enter into contract, and offeree is made aware of this himself or through reliable information.
viii. Relevant UCC Provisions:
a. §2-205 A firm written offer is not revocable for the time stated or a reasonable time.  Consideration not needed in exchange for option to decide 
b. §2-206 Offer and Acceptance — Offer is invitation by any reasonable means under the circumstances.  An order for goods is an invitation, and shipment is acceptance, but must be within reasonable time period.

ix. Dickinson v. Dodds, p. 325: 
a. Agreement to sell a house, offer is to be left open until Friday but is rescinded before then

b. No meeting of minds b/c Dickinson knew Dodds didn’t want to sell to him.  Knowledge of revocation enough to nullify contract, does not have to be direct.

c. Also, promises generally unenforceable w/o consideration — Dickinson offered Dodds no consideration in exchange for keeping the offer open, so merely an offer from which both sides were equally free to withdraw at any time.  

x. Embry v. Hargadine (p. 334)
a. Employee asks for contract extension.  Boss says “Go ahead.  You’re all right,” and sends him out.  Fires him three months later. 
b. Offer and acceptance both unclear here.  Only intention that matters is the one the parties indicate by their words or acts, actual subjective intention is irrelevant.  
c. Court holds that because Embry said, “Renew or I quit,” any reasonable man would have taken defendant’s words as an assent to renewal, regardless of what defendant may have actually meant.  
d. The law favors the naïve over the informed.  That way, it incentivizes the informed to tell the naïve how it really works.
xi. Lucy v. Zehmer (p. 342)
a. Contract for sale of land, written on the back of a diner check.  Seller later claimed it to be a joke.  
b. Contract was in writing:  writings provide proof of solemnity and consideration. 

c. Mental reservation to the bargain is irrelevant (RSC, §17, comment c)
d. There was active price negotiation, re-drafting, inspection of title…all indicate that dealings between parties were serious.  
e. Objective appearance of parties’ actions is what matters.
xii. US v. Braunstein (p. 352) 

a. Offer to buy government raisins at $.10/lb.  Acceptance given at $.10/box.  Offeror never responded.

b. Court says acceptance must be unequivocal, using the same terms (even if the offeror knows and recognizes the mistake)

· The “counter-offer” with a different price quote effectively nullified the original offer.

· UCC dropped the “mirror image” rule but still requires the logical intention that the terms are the same

c. Fault for clerical error lies with the writer. He bears the burden of the mistake. 

d. Wide latitude for judicial gap-filling once parties are within the framework of a K,  but courts often won’t infer offer and acceptance.  
e. Adler:  courts should be more willing to interpret obvious terms.
C. The Offer

i. Existence of an Offer
a. RSC, §33: The key to an offer is that it must, if accepted, provide a basis for determining the existence of a breach and an appropriate remedy
b. RSC, §24, comment b:  The defining point of an offer is a promise of performance by the offeree as the price or consideration to be given to him.  

c. Courts are willing to fill in terms based on reasonableness, but when the words are too vague or don’t “smell like” an offer, court won’t allow it to be accepted.
d. Restatement/UCC Provisions:

· RSC §26: No offer if person being addressed knows or should know that offer is not being made

· RSC §29: Manifested intentions of the offeror determines who has the power to accept.

· RSC §33: Terms must provide basis for determining existence of breach and remedy

· UCC §2-204: Contract may be made in any manner sufficient to show agreement, including conduct by both parties which indicates existence of contract

· UCC §2-305:  Parties can agree to leave out price, and court will impute market price at time of delivery

· UCC §2-308: If unspecified, default delivery to place of business, or if not available, residence. 

· UCC §2-309 If time unspecified for performance, courts will impute “reasonable time.”

e. Nebraska Seed v. Harsh (p. 356) 

· Seller sent out sample with “price sheet.”  Buyer “accepted” to buy it all. Plaintiff refused.

· The “offer” was effectively an advertisement, an invitation for offers.  
· Reasonable person wouldn’t interpret it as an offer, because seller might never have enough goods to cover all the responses/acceptances.  
· Lack of specific quantity (“or thereabouts”) implies that there is no offer
ii. Agreements to Agree
a. Enforceability depends largely on whether the party(ies) manifested their intention to be bound.

· Look for post-writing reliance

· Did they “go public” with the document?

· How significant are the outstanding issues?

b. If your intent is simply to memorialize and not to bind, write “none of this is binding.”  Different courts break differently on whether a preliminary writing defaults to agreement or not. 

c. Terms like “in principle” and “subject to” imply future negotiations and that a final agreement is necessary (Empro v. Ball-Co, p.362-one company backs out of an intent to purchase agreement)

d. If the manifestations of assent are sufficient to constitute a contract, the intent to write a later agreement doesn’t prevent the contract from operating.  RSC, §27
e. Absence of some terms in the preliminary agreement doesn’t preclude contract formation:  court will fill in remaining terms if necessary

f. Texaco v. Pennzoil (p. 366)—court uses four factors to help determine whether parties intended to be bound only by the later writing: 
· (1) whether parties reserved the right to be bound only by written agreement 
· (2) whether there was any partial performance 
· (3) whether all essential terms agreed upon 
· (4) whether complexity/magnitude of transaction would normally require it to be codified in complete writing.
D. The Acceptance
i. Acceptance completes the manifestation of mutual assent

ii. Must be made in the manner and by medium invited by the offer

iii. Acceptance  by Correspondence
a. RSC, §63:  Mailbox rule (this is the default rule:  both parties are bound when acceptance leaves possession of the offeree)

· Offeror cannot rescind once it’s in the mailbox  

· With an options contract, however, the rule is based on when acceptance is received because the timing is critical.

b. RSC, §64 Acceptance by Telephone — Governed by face-to-face principles of acceptance

c. RSC, §65 Reasonableness of Medium — Reasonable if what is used by offeror or market

d. RSC, §66 Acceptance Must be Properly Dispatched

iv. Acceptance by Silence
a. RSC, §69:  Silence and inaction only constitute acceptance, when:

· Offeree takes the benefit of the offer, knowing that he’s expected to compensate

· Offeror makes clear that silence = performance, and offeree intends to accept by his silence

· Previous dealings indicate that offeree should notify offeror if he does NOT accept

b. Offeror can’t place obligations (to accept or reject) on an offeree without a prior agreement
· CD club example:  Couldn’t send someone a CD and say “send it back or keep it” without a prior agreement

c. Hobbs v. Massasoit Whip (p. 382)
· Shipment of eel skins, no contract per se, defendant did not contact shipper to accept or reject.

· On previous occasions, ∆ had accepted by silence, so court said they were obligated to dispute the terms of the offer or actively reject

d. Conduct which imports acceptance or assent is acceptance or assent in the view of the law, regardless of the party’s actual state of mind.  
e. Once offeror says “accept by silence,” he can’t revoke—offeree could just say “I already accepted.”

v. Acceptance by Performance and Unilateral Contracts
a. Bilateral Contracts—Offeror can specify acceptance by performance, but partial performance constitutes acceptance, and binds the offeree. 
b. Unilateral Contracts — Only one party makes a promise or undertakes a performance.  Neither party is bound until the promisee accepts by completely performing the proposed act.   (e.g., $100 reward for recovery of lost dog, no compensation for work).  Once someone begins performing, they have an option to continue performing for a reasonable time without the offer being revoked. 

c. RSC, § 30:  Offeror sets the means of acceptance.

d. RSC, §32:   If not explicit, up to offeree how to accept, promise or performance.
e. RSC, §45:  An offeree who begins performance has an option to complete performance according to the terms of the offer.  Once they begin performance, they have an option either to continue and complete or to walk away at any time.  

f. RSC, §50(2):  In bilateral contracts, acceptance by performance requires only partial performance.  At that point, it’s binding on both parties.
g. RSC, § 54:  Notification is not necessary for a unilateral contract unless requested by the offer.  If notification requested and not received (or strongly attempted), the offer ends, unless the offeror already knows it’s been accepted.

h. Carlill v. Carbolic Smoke Ball (p. 385)
· Offer: £100 reward for anyone who uses the product for two weeks and then contracts influenza.  When Carlill got sick, they wouldn’t pay her. 

· The nature of the offer didn’t require notification prior to performance.  Notification of the product failure was acceptance.  Offeror is master of the offer and they specified acceptance by performance.

· Court wouldn’t see this as “puffery” because they said they’d put £1000 in an account to guarantee their pledge

· More like an enforceable warranty than a unilateral contract (since the ∏ had to buy the product and use it for the offer to become available)
i. Crook v. Cowan (p. 405)
· Specific request for rugs to be made and sent (“just send them…or contact me about price”).  Never received response then, or after additional telegrams.  He buys elsewhere and then the first rugs arrive.  He refuses them.  
· Court said it was a binding contract that was accepted by sending the rugs.  Buyer’s specificity (about what he wanted and delivery) played against him.   Adler and class agreed with the dissent.
· Customer’s order was unclear how acceptance should take place, but it doesn’t feel like the sort of contract that normally gets accepted by performance (ex-previous relationship).  

· It’s more convenient for vendor to respond than to leave buyer hanging—like a notion of mitigation to prevent buyer’s loss.
· Would buyer really give an “open option,” for an extended period of time?  In other, more price-volatile situations, this could be manipulated by a vendor.

· Majority argues that the vendor’s holding himself out as a carpet seller made the order an “acceptance”… but we don’t want vendors held to blanket acceptance (remember: Nebraska Seed Co.)
j. White v. Corlies & Tifft (p. 401)
· Supposed offer said:  “Upon an agreement…you can begin at once.”  Builder began at once, by purchasing and treating lumber.  They later retracted offer. 

· Rule:  Work customized for a job can be seen as acceptance by performance but work generic to any job does not constitute an unambiguous manifestation of assent (because it’s not clear they’re performing under this specific contract).  Had he gone to the building and started tearing out walls, that would be “performance.”

· Builders “mental determination” irrelevant without objective manifestation of assent.

vi. Performance Options for Unilateral Contracts
a. An offeree who begins performance has an option to complete performance according to the terms of the offer.  Once they begin performance, they have an option either to continue and complete or to walk away at any time.  Offeror cannot revoke offer once performance has started, w/o paying penalty.  (consistent with RSC, §45)
b. Performance must begin within a reasonable time (offeror can always revoke if performance has not begun)

c. Petterson v. Pattberg (p. 412)
· Option for lender to pay off his mortgage by a set date and receive a discount.  When offeree showed up with the money to pay, offeror said “I revoke.”

· Court:  Since defendant revoked before plaintiff attempted to make the actual tender, there was no contract.  
· Adler:  this creates a paradox for offeree because he can then only accept if offeror allows him to.  Wrongly decided. 

d. Petersen v. Ray-Hof (p. 418)
· Worker told that if he left Miami and went to Atlanta, he would get job.  Worker begins performance by getting on the road, and company is bound to fulfill the terms and offer him a job (if he completes) 

· Contract deemed made in the state where the performance to make a binding agreement begins: This is true of unilateral contracts as well.  
· The mistake made by the Court was conflating the option contract (to receive a job offer), with the employment contract itself. 
XII. Interpreting Assent

A. Empty Terms

i. When are terms in a contract so empty that they effectively nullify a contract?

ii. Agreements to Agree
a. Sun Printing v. Remington Paper (Judge Cardozo, p. 427)

· Contract to buy paper specified price for first four months, empty for final 12 (tbd later).  Said price would not be higher than “index price.” Seller breached.
· Court refused to uphold contract because it didn’t provide enough terms to determine proper remedy (uncertain how often price should be renegotiated, what it should be)

· Dissent/Adler:  why not just set it monthly at index price?  This is a better deal for the seller than what they had in the contract.

· Decision is at court’s discretion, based on factors.  Today, court would probably fill in the terms
b. RSC, §34: Contract can be binding even if it involves choice of terms by one party.  Past performance and reliance give courts reason to enforce uncertain contracts
c. RSC, §204:  Court should supply a reasonable term, based on contract terms

d. Texaco v. Pennzoil (p. 435)
· Minimum hurdle is clear enough terms that court can recognize breach and determine appropriate damages

· “The agreement … must be sufficiently complete so that parties in good faith can find in the agreement words that will fairly define their respective duties and liabilities.”
iii. Illusory Promises — 
a. A promise is illusory when it leaves complete direction to perform or not in one party’s hands or when it’s only binding on one party.  Courts look to whether parties are incentivized to operate in “good faith.”  proscribe
b. Requirements contracts-one party promises to furnish all the product that the other party needs at a fixed or fixed-variable price in return for a set % (usually 100% ) of the buyer’s business.  

c. The rules for requirements contracts are:

· The promisee cannot dramatically change its business or expand in a way un-contemplated at contract formation (it’s OK for the buyer to reduce requirements when business is down but not merely to cut losses)
· They can’t be enforced if they’re unconscionable or terribly one-sided (remember Adler’s iron re-seller hypothetical:  the buyer will clean out the seller when prices increase and buy elsewhere when prices decrease)

d. Under common law, courts are much more likely to enforce when there are natural limits and behavior is within good faith limits. 
e. The attention paid to unconscionability seems somewhat paternalistic, considering that these were big businesses making a contract that is inherently speculative. 

f. NY Central Iron Works
· Requirements contract to provide all the ∏’s radiator needs. ∏’s demand doubles and supplier refuses to honor (market price had increased)

· Def’t got benefit from the contract (a fixed # of sales):  they’d benefit if price had declined, so they should lose if price increases.
· Both parties operated “in good faith”:  ∏ couldn’t have increased its radiator purchases by 100x in order to speculate in radiators.
g. Eastern v. Gulf (p. 437)
· Requirements contract for jet fuel (Gulf provides Eastern exclusively in exchange for fixed price).  Int’l oil crisis and Gulf demands price increase. When Eastern won’t pay, Gulf claims the contract was unconscionable and unfair.

· UCC 2-306:  Requirements contracts do have mutuality of obligation.  Look to “good faith.” Good faith requirement not to abuse changes in the market. 

· In this case court finds parties acted in good faith and so upholds it.
h. Wood v. Lady Duff-Gordon (p. 441)
· Fashion designer agrees to give exclusive use of her name for products in exchange for 50% of profits.  She goes outside contract and endorses other products. 
· She claims the contract is non-mutual because he’s not obligated to do anything:  Court (Cardozo) imputes that reasonable efforts will be taken (there’s $$ incentive for him to do so) and that she willingly entered into contract on that assumption.

· Would the contract still be valid even if he just sat on it? Court says No, Adler says Maybe (what if her name declined in value or the business was bad?).  Today, endorsers include obligations of support or get paid lump sum to compensate for that possibility.

B. Subjectivity in Assent

i. Generally subjective intent is irrelevant.  Courts focus only on what was objectively manifested (fosters reasonable reliance on contract terms).  What do we do when they said the same thing but meant something different? Look to subjective intent.
ii. The Buick/Replicar Hypo:  because they agreed to sale of “car” but it’s completely unclear which car each party meant, there can be no contract.

iii. Restatement Guidance

a. §201:   When the meanings attached are different, the court can use the meaning of the party who didn’t recognize multiple meanings, if the other party knew what the first party intended (tips to the naïve or simpler party).  If they ignorantly meant different things,  there is no mutual assent and thus no contract.

b. §202: (2)Interpret all writings together to understood what they meant.  (3a)Use the “generally prevailing meaning” of a term.  (3b):  Technical terms are given their technical meaning when the contract is within that technical field. (4) If there are multiple transactions, and a party doesn’t object the first time, that gets great weight in the interpretation. (5)  Look to the relevant course of performance, course of dealing, or usage of trade.  
iv. UCC

a. §1-205:  defines course of dealing and usage of trade

b. §2-208:  (1)  any earlier course of performance accepted without objection shall be relevant.  (2)  express terms (this contract) more impt than course of performance (our history under this contract), which is more impt than course of dealing (our overall history together), which is more impt than “usage of trade”
v. Raffles v. Wichelhaus (p. 451)
a. Cotton to “arrive ex Peerless” from Bombay…but there were two Peerlesses leaving from Bombay.  ∏s intended the later ship, and ∆s claimed they intended the earlier ship.  Price of cotton fell from time of contract, and so buyers refused to pay because it wasn’t on the first ship
b. Court/Holmes’s Interp:  The plaintiff offered one thing (December Peerless) and defendant accepted another (October Peerless).  There was no mutual assent. 
c. Simpson’s Interp:  The ∆s were manipulating the system and the fact that they made no peep when the first ship came in indicates that they were waiting on the second, to see if the price would move.  It seems unfair to punish the ∏ in this situation-he would’ve made money either way (This is precisely the sort of strategic behavior we want to discourage)
d. Raffles and Bush:
· If Bush v. Canfield were not the rule, Raffles would say “either take the December; or if you say it was supposed to be October, I’ll sue you for what I saved you by not delivering.”
· Anti-Bush would yield a better solution here, because it would defeat Wichelhaus’s strategic behavior and allow Raffles to recover some of his investment. 

vi. Oswald v. Allen (p. 463)
a. Sale of Swiss coins, buyer thinks he’s purchasing all Swiss coins, seller thinks she’s selling only those from her “Swiss coin collection.”
b. No “sensible basis for choosing between conflicting understandings.”  Can’t tell subjectivity and there’s no objective help either.   
c. Can’t look to price to see what they meant, because these are unique goods (with idiosyncratic value) and no market price exists.

d. Language barrier only made it more difficult

e. Adler:  wouldn’t we expect seller to ask about the other rare coins, knowing there may be misunderstanding?
C. Importance of Context

i. Weinberg v. Edelstein (p. 468)
a. Are two-piece dresses (forbidden by the lease contract) the same as skirt-blouse combinations, which the lesseeis allowed to sell?

b. Court ignores subjective meaning and looks at manufacturers, salesforce, pricing, mix-and-match policy, previous understanding between the parties

c. ∏ drafted the language that came back to bite him.  Court assumes that if he wanted skirt-blouse combos excluded, he would’ve written it in.  Benefit of the doubt to party that didn’t write the terms. 
ii. Frigaliment v. BNS (Judge Friendly, p. 473)
a. Contract for sale of “chicken,” parties disagree over meaning

b. Expert testimony all over the map, but court relies on the USDA definition and the subjective understanding (one party was the naïve party, as in RSC §201)

c. Also, buyer had accepted the first time around (UCC 2-208(1))

d. Shifts the burden to party seeking narrower definition to prove that the narrower def is what both parties meant.

e. Today, courts will almost never say there’s no contract, especially if both parties acted like there was one. 

D. Unconscionability

i. Two types:
a. Procedural-how the people dealt with each other during contract formation

b. Substantive-the actual terms and implications of the contract 

ii. Options for the court in dealing with unconscionable clauses (UCC §2-302, RSC §208)
a. Refuse to enforce the contract altogether

b. Enforce remainder of contract w/o unconscionable clause

c. Limit the application of clause so result isn’t unconscionable

iii. Issues/Conditions (from RSC Comments)

a. Purpose is “prevention of oppression and unfair surprise” (UCC comment)

b. A contract can be unconsc even if no specific term is unconsc

c. Inequality of terms or disparity of bargaining power do not necessarily make unconsc (don’t know that the more powerful took advantage of it unfairly) but, when combined with other factors, they can be enough. 

d. Public policy issues do come into play for judges:  impact not only on contracting parties but on third parties as well.

e. Determination of unconsc is made “in light of its setting, purpose, and fact”
iv. Standardized Contracts

a. Courts will only enforce terms that the other party would reasonably have accepted if known, terms that are “customary,” “regular,” or “reasonable,” looking to industry standards.

b. Adler:  calling out unusual terms and explaining them helps (think: rental car agreements)

v. Williams v. Walker-Thomas Furniture (p. 1131)
a. Sold appliances on credit, with policy that seller could repossess all items if payment was missed on any.  

b. Unconscionable because of:  unequal bargaining power, avoids risk of “sharp practice,” discourages people from buying things they don’t need (paternalism)

c. Arguments against unconsc here: might be the only way for them to get credit, keeps their interest rates lower, freedom of contract for all people

d. Would we feel the same way about this case if it were different parties (say a corporation and the USG)?

E. Good Faith

i. Good faith behavior within the contract reflects the implicit terms (spirit) of the contract and seeks to maximize joint wealth, given the circumstances.  

ii. The cases we read go toward parameters for good faith behavior in commercial leases with % revenue agreements 

a. Goldberg v. Levy(p. 877)
· Retailer shifted money and sales to keep his revenues below the triggering amount

· Court said you can’t intentionally depress sales at one store to escape a lease agreement

b. Mutual Life v. Tailored Woman (p. 879)

· Moved its pricey fur division up to the fifth floor (which was on a different lease agreement) and then connected the floors with an internal store elevator.  
· Landlord lost money but Court said retailer in need of more space can move their merchandise around as they please 
· Retailer could argue that the larger, connected store was in their best interest and not done to hurt the landlord
c. Stop & Shop v. Ganem (p. 886)

· Tenants can open up stores within the same area, but probably not next door, even if this detracts business
· Tenant can close an unprofitable business in favor of more profitable locations.
d. Food Fair v. Blumberg (p. 890)

· Tenant can expand businesses in other areas.
iii. The Bike Retailer Hypo—Good Faith and Joint Wealth Maximization
Retailer agrees to pay lessor fixed amount + 10% of gross.  Bike shop sells Trek bikes (high end-bikes)

Per Bike

Revenue:
$400.00

Cost:  
$300.00

Profit:
$100.00

Business makes $100 profit/sale, and pays (10% of gross) $40 to the lessor, leaving the retailer with $60.  Retailer shifts to selling Schwinns, lower-end bikes

Per Bike

Revenue:
$305.00

Cost:  
$200.00

Profit:
$105.00

Now the business makes $105, pays the lessor (10% of gross) $30.50, leaving $74.50 for the retailer. Lessor sues that there was bad faith.

Now imagine retailer shifts from Schwinn to Huffy:

Per Bike

Revenue:
$295.00

Cost:  
$200.00

Profit:
$95.00

Retailer makes $95 per bike, pays $29.50 to the lessor, and is left with $65.50 per sale.

Why might people say the move from Trek to Schwinn is good faith, but the move from Treks to Huffy is not.  Because absent the agreement with the lessor, the retailer would sell Treks instead of Huffys (a move to Huffys could only be strategic behavior)
If we define good faith as consistent with the implicit and explicit terms of the contract, there could be an implicit term that the retailer will work on behalf of the lessor’s objectives (maximize joint profits) or that the retailer ought to maximize profits (before the payment).  

Two parties are assumed to be working for joint profit maximization.  The move from Trek to Schwinn increased the size of the pie (higher joint wealth, although one party reaps all the benefit of that increase), BUT:

the lessor loses (so it doesn’t quite seem like good faith either)
Under Schwinn, lessor could reasonably ask for renegotiation (more money for all is better), whereas the move to Huffy is clearly in bad faith.  

We might not want to discourage people from making joint wealth maximizing decisions, but we would want to discourage them from making decisions that reduce joint wealth. 

Failure to Act:  Imagine if they started with Huffys and that’s the lease they signed:  When the possibility arose to shift to Treks, it might not be bad faith for retailer not to shift to Treks.  That’s not the role of the courts, and courts would be reluctant.  Failure to act (even if that failure = lower joint wealth) is much harder to characterize as bad faith than an affirmative act that lowers joint wealth.

So…the implicit assumption is that I should never act to lower joint wealth.  Implicit terms should be followed as if they’re explicit (if the implicit term were that landlord would make a certain min. amount, it might be bad faith to take even joint wealth max. steps that drop landlord below that amt.
F. Warranties
i. Certain warranties are presumed to be implicit unless they are explicitly disclaimed or waived. 

ii. Explicit warranties can be ?d on issues of good faith—can one rely in good faith on a warranty she knows to be false?  (what did the parties reasonably agree?)

a. Even if they don’t rely on the warranty, can buyer be seen as purchasing an option that she’s wrong and the seller’s right? (CBS v. Ziff Davis)
iii. CBS v. Ziff-Davis (p. 907)
a. CBS’s due diligence (b/w initial agreement and final signing) discovered that Ziff had misrepr’d the earning power of their business.  CBS went through anyway (after repeated promises from Ziff and its auditors), and then sued when CBS turned out to be right.

b. If CBS knew the warranty was false, should they be able to sue when it’s broken?

· Maybe, if they simply treated it as an insurance policy.

c. Did the warranty extend past the purchase date?
· Contract said all “representations and warranties…shall survive the closing, notwithstanding any investigation made by [the other party]”

· Did due diligence nullify this?

· Is there any additional meaning to the second warranty (“your due diligence was wrong…this is a great business.”)?

d. Adler:  when they continued after due diligence, this was a waiver to the warranty.  The difficulty of calculating damages supports the dissent’s view.

e. Just because an explicit warranty can be a provision of insurance doesn’t mean that it always should be so viewed.

G. Writings as Evidence

i. Parol Evidence Rule:  prohibits the introduction of extrinsic evidence on prior, or contemporaneous oral, agreements with respect to terms that contradict the writing of a final agreement or come within the scope of a comprehensive portion of the writing.
a. A final written agreement trumps prior and contemporaneous oral agreements, as well as prior agreements in the same area of contention

b. Courts will allow extrinsic evidence on whether or not the agreement is comprehensive and final.

c. Doesn’t exclude evidence about past dealings and practices between the parties or in an industry custom.

d. Purpose is to prevent the confusion of one party claiming there was a side agreement and trying to convince judge to use it. 

e. More a standard than a rule, allowing extrinsic evidence when it seems (to the judge) there’s a reasonable chance the evidence will be persuasive

f. Careful merger/integration clauses say:  This agreement is final and supersedes all prior agreements

ii. Restatement/UCC

a. RSC, §209:  Whether or not an agreement is “integrated” (complete/final) is a preliminary question for the court.  A complete and specific K is assumed integrated, unless there’s extrinsic evidence to prove otherwise.
b. RSC, §210:  Complete and partially integrated agreements

c. RSC, §213: (1) an integrated agreement discharges prior agreements to the extent it’s inconsistent with them. (3) An integrated agreement that’s voidable doesn’t discharge prior agreements.  An integrated agreement, even though not binding, may be effective to render inoperative a term which would’ve been part of the agreement if it had not been integrated. 

d. RSC, §214:  Prior/contemporaneous agreements are admissible to establish:  (a) writing is not integrated, (b) complete v. partial integrated; (c) meaning of the writing; (d) illegality, fraud, duress, etc;

e. RSC, §216:  Writing is not complete if there’s a consistent additional agreed term that’s left out.

f. UCC 2-202:  Can’t use prior/contemporaneous agreements if the writing is final but can look to:  (a) course of dealing, usage of trade, or course of performance; (b) evidence of consistent additional terms (unless writing is complete and exclusive)
iii. Hypo:  In written agreement, Abel agrees fully to landscape GreenAcre (owned by Baker) according to the attached plans, for which Baker agrees to pay $10,000.

a. Parol evidence rule wouldn’t exclude evidence about a prior agreement for Baker to sell Abel his car

b. Probably would exclude evidence about a prior agreement of Abel to construct a fountain in the center of GreenAcre, especially if Baker argued the fountain was included in the $10,000 price tag.  If there were a separate agreement for a $2000 fountain, this might be a “consistent additional term.”

c. Probably would exclude contemporaneous evidence that the agreement only applied to ¼ of Greenacre.

iv.   Brown v. Oliver (p. 484)
a. Did contract for hotel property include the furniture on the property?
b. Court agreed to hear extrinsic ev on whether contract included furniture, even though it was unmentioned in the contract (and there was no extra payment for it) 

c. the writing was not “complete”/integrated, such to exclude the furniture which they agreed to orally

d. When the writing is completely silent on the issue in question, court is generally more willing to believe that it wasn’t covered.

e. Adler:  I would’ve applied the parol evidence rule, b/c the plaintiff was trying to argue the same price for the house and the furniture.

v. Thompson v. Libbey (p. 482)

a. Argument over quality of contracted logs, whether a certain quality was implicit in contract
b. Court excludes evidence because it counters written agreement that purports to be full document (wouldn’t they have mentioned quality in their logs contract if that was part of the agreement?)
vi. Comparing Pacific Gas (Traynor) and Trident (Kozinski) (pp. 489-500)

a. Traynor says, in effect, words don’t have “objective meanings” (here: whether an indemnity clause covered only 3d party property or also ∏’s property) and extrinsic evidence should be allowed on what the parties intended

b. Kozinski ridicules Traynor for opening the flood gates:  must allow objective meanings to prevail, otherwise no contract is safe and parties can’t move forward in peace
c. Kozinski’s case (where they wanted “prepayment not allowed” to be overturned) was actually much easier, for his argument.  Doesn’t give enough credence to the challenge faced by the court with “property” in Pacific Gas
d. Kozinski does admit that certain “terms of art” may require interpretation beyond plain meaning

e. Can get around confusion with “here’s what we mean by this term” language

vii. Ultimately evidence can get in (at judge’s discretion) if it’s deemed outside the scope of the writing (Brown) or essential to interpret the writing (PG&E)
a. Adler:  interpretation is always permitted but some interpretations may be facially implausible to the judge and thus disallowed (Trident Center)
H. Statute of Frauds
i. Certain contracts are never enforceable without writing signed by person against whom enforcement is sought.
ii. RSC, §110: Cases covered include: land contracts, contracts not to be performed until > one year beyond contract date, contracts to answer for the duty of another (suretyship), contracts for sale of goods > $500 (UCC 2-201)
iii. Some exception cases (RSC, §139, p. 532):  if the promise reasonably induces reliance and injustice “can be avoided only by enforcement,” they’ll enforce it anyway.
XIII. Constructive Terms
A. Material Breach
i. When there’s a material breach, courts generally award “cost of completion” (expectation) damages
ii. When there’s no material breach and thus substantial performance, the recipient of performance cannot walk away, but must perform and accept damages for failure of complete performance (difference between “complete” and “partial” performance)
iii. In determining diminution of value v. expectation, courts look to:
a. Centrality of the term to the contract (a central term more likely to be important to the person negotiating for it)
b. Idiosyncratic value
c. Economic waste/ “gross disproportionality”
d. Ex ante expectations 

iv. Goal is only efficient breaches: when cost of performance is > idiosyncratic value. Shouldn’t award damages for “holdups” but ∏s should recover for true idiosyncratic value. 
v. Hypo: Abel agrees to renovate Baker’s double-wide trailer on the beach, for a price of $25,000.  Instead of renovating the trailer, Abel accidentally levels it, requiring $50,000 of work to restore the trailer and make the contracted-for improvements.
a. It’s possible that now property value has gone up (and he could sell it for $100k more than before), but if Baker really loved his trailer (idiosyncratic value to him) and had no interest in selling, he could get $50k in damages

vi. Hypo:  Abel contracts to build Baker a 10.5 ft retaining wall for $25k, but accidentally builds the wall to 10ft.  It would cost $50k to tear it down and put in the 10.5 ft wall. 
a. Cost to fix is probably far greater than the difference in market value (say $100)
b. Hard to imagine $49,900 idiosyncratic value of an additional 6 in. on the wall
c. Court will probably only award $100
d. Consider the impact on efficiency:
· If Abel knew Baker could recover for complete performance regardless, he’d over-invest in protections to prevent even the most minor breaches
· If Abel knew Baker couldn’t even recover for things of idiosyncratic value, he’d breach anytime the cost of complete performance were higher than the change in mkt value from performance
vii. Jacob v. Youngs & Kent (p. 974)
a. Contract for construction of house, Reading pipe not installed, very expensive to replace
b. Court awards only difference in market value (Reading v. installed) because cost of completion is “grossly disproportionate.”
viii. Groves v. John Wunder & Co. (p. 1011)
a. Excavation company agrees to do work and leave land at uniform grade.  They simply don’t do it (an intentional breach).  Cost of completion would be $60k but value of land would only increase $15k
b. Court says because “restoration” was central to the K and would not involve economic waste (like tearing down a house), it must be completed or paid for.
c. Allowing contractor to plead “value” would be like suing on the breach:  it would reward his strategic and wrong behavior
ix. Peevyhouse v. Garland (p. 1017)
a. Similar facts:  stripminers failed to restore the land afterward.   Change in value ($300) would be much smaller than cost of completion ($29,000).  Entire farm was worth < $5000
b. Court only awarded diminution in value because:  1) the restoration was work was incidental to the main purpose of the contract, and 2) full performance would be “grossly disproportionate”
c. Dissent:  

· Peevyhouses expressly negotiated the restoration into the contract, and mining co. signed it (knowing at least roughly what it would cost)

· ∆ got its benefit from the K…not fair for them to pull out now in bad faith and escape its provisions
· Don’t read value into the contract:  just follow it

x. Intent of breach shouldn’t really matter (almost all breaches are, on some level, intentional), but the real point in Groves is that they should perform because the costs were the same as anticipated at the time of contract.  That makes it bad faith.
xi. Adler’s solution:  force the ∏ to choose between  a) the ∆’s offer and b) obligated specific performance.   

a. This would sift out true idiosyncratic value and encourage only efficient breaches

b. ∆ would simply offer $1 more than his understanding of ∏’s idiosync value 
c. The assumptions this relies on though are:

· ∏ must choose beforehand (so he can’t win specific performance and then settle for cash)
· ∆ must have some way of knowing what ∏’s idiosync value is

· Parties must behave rationally
B. Mutual Mistake
i. Restatement Provisions
a. §151:  Mistake, in contracts, refers to an erroneous belief that as to the contents or effect of a writing that expresses the agreement  (need not be articulated, includes assumptions)
b. §152:  When both parties are mistaken about a “basic assumption on which the contract was made”, the contract can be voidable if the mistake “has a material effect on the agreed exchange of performances.” 
c. §154:  Single party can bear risk of mistake if (a) it’s allocated to him by agreement or (b) he recognizes his limited knowledge about a fact and moves forward anyway or (c) the court assigns it to him.
ii. When should a term be imputed as a matter of law?
a. Look to custom in the industry

b. Guess at best rule for mutual contemplation (legislating through precedent)

c. Principle should discourage strategic behavior (or encourage-see Laidlaw) 

d. Encourage efficient ex post behavior.  If parties didn’t contemplate the contingency, might want to establish a rule that maximizes social welfare ex post.  

iii. Sherwood v. Walker (p. 1165)
a. Parties contract for purchase of cow, assumed to be fertile. She turns out to be fertile and seller breaches.
b. Court voided the contract:  the mistake (infertility) “went to the whole substance of the contract.”  W/o that assumption, the entire K is different
c. Was infertility an implicit condition of the contract?
· If contemplated, where did they allocate the potential loss or gain?

· If they had adjusted the price slightly based on the possibility that she would be fertile, the buyer definitely wins. (Maybe the $80 price implies how unlikely they thought it actually was?)

· Perhaps the ∏ was speculating and he shouldn’t be stripped of his benefit for that reason (think:  Laidlaw…of course, what’s different is that he’s just guessing and hasn’t made himself more knowledgeable)

iv. Nester v. Michigan Land (p. 1175)
a. Buyer wants out of timber purchase because quantity and quality of “good lumber” is less than expected. 

b. If there was a warranty to quality, it should’ve been explicit.  Default rule:  no warranty unless it’s express. 

v. Wood v. Boynton (p. 1178)
a. Diamond sold for $1, no knowledge that is was in fact a diamond
b. Buyer prevails because contingency not contemplated by either party – inadequacy of price is not proof of fraud
c. If court believed one party knew of a mistake or was behaving fraudulently, they would’ve found differently.
d. Warranties generally favor the buyer because seller usually has more information or knowledge.  Maybe that’s why the court went for the buyer. 
vi. Lewanee Cty Board of Health v. Messerly (p. 1182)
a. Buyer buys land that turns out to be flowing with raw sewage
b. Seller prevails because parties contemplated risk (in general sense) and explicitly assigned risk with the “as is” clause.  If parties didn’t contemplate risk, then error should be on side helping the seller.  
c. Best default rule may be to read silence as a non-condition. 
C. Unilateral Mistake
i. RSC, §153: A mistake of a “basic assumption” by one party releases her of her obligations under the contract only, if:

a. Se does not bear the risk of the mistake under §154 AND

b. Enforcement would be unconscionable 

c. OR

d. The other party knew of the mistake or his fault caused the mistake

ii. When there’s a unilateral mistake as to a fact about the world, a court may be less willing to void the contract. 

iii. Principles:

a. When one party made a mistake, there’s effectively no meeting of the minds

b. Party can’t benefit from others’ mistake and snap it up

c. Parties have an obligation to correct the unilateral mistakes of others (they’re incentivized because if they don’t, the other party can void the K)
d. It’s OK to benefit from your superior knowledge or research—otherwise, it would discourage people from learning more and doing their research

e. It’s NOT OK to benefit from a simple mistake when the seller is unaware of what they’re doing and wouldn’t repeat on second chance—failure to release sellers from clerical errors may lead to inefficient levels of precaution

iv. Tyra v. Cheney (p. 1194)
a. Contract for repair of school, ∏’s bid mistakenly made and used; defendant realized mistake but used the mistaken bid anyway
b. Very similar to subjectivity in objective assent theory:  we punish party who knows of other sides’ meaning, the more knowledgeable party
c. Under RSC, §201, the court could’ve simply allowed his seemingly correct (higher) oral bid.  
d. Good example of how, applying different contract theories, the same basic problem results in two different outcomes as to voidability of contract.
v. Laidlaw v. Organ (p. 1197)
a. Sale of tobacco where buyer knew war had ended and that this would drive up price.  When asked if there was any new info, he didn’t answer.  Seller sold on assumption of continuing wartime prices (it was definitely material)
b. Why does the buyer win?

· Seller should’ve investigated further

· Too difficult to mandate that two commercial players communicate everything they know that might be material

· It was a fact about the world, not about the contract itself.

c. Deciding this case otherwise would undercut the value of the market and the value of contracts—HERE THE COURT IS WILLING TO ENCOURAGE STRATEGIC BEHAVIOR AS THE DEFAULT RULE
d. Laidlaw’s silence wasn’t mistake and doesn’t meet the hurdle of fraud
· He had no external duty to speak

· His shrug could’ve been a manifestation of “yes, something has changed.”

· BUT it’s different from the gemologist because the party with the information hadn’t “worked” to get it.

D. Impossibility/Impracticability

i. The false assumption is about an event in the future at time of contract

ii. Includes physical impossibility and cases of extreme impracticability, where the item in question is gone or so damaged.

iii. Restatement and UCC

a. RSC, §261:  Default rule excuses the one who’s rendered unable to perform (by occurrence of something assumed to be in the contract), but “unless circumstances indicate the contrary” basically leaves it to case-by-case decision.
b. UCC 2-613:  If loss of goods is complete, the contract is avoided; if it’s partial, buyer can either void the contract or accept the goods with “due allowance…for the deterioration or deficiency”. More clear.
iv. Paradine v. Jane (p. 1203)
a. “Alien army” on his land and he claims he shouldn’t have to pay rent

b. The burden you put on yourself through contract is one you’re responsible for:  if you want to contract an exception for changed circumstances, do it.

c. The contract’s silence on the issue doesn’t mean the person pleading impossibility gets the benefit of the doubt
d. Really more like a “frustration” case because we have no reason to believe he couldn’t pay—he just didn’t want to because he couldn’t use is land. 

v. Taylor v. Caldwell (p. 1208)
a. Contract for use of opera hall, but hall burns down.  Impossible for lessor to perform because item is destroyed and impractical to try to build it again in one week. 
b. Court rules the opposite of last case, that while not implicitly considered, the best default rule is one that we excuse performance when impossible (through no fault of promisor).  
· Maybe the court felt lessee should be the one getting insurance for his event.
· If lessor were required to pay expectation damages, lessee would over-rely , knowing that he’ll get full lost profits and reliance.
c. Adler: burden should arguably be on lessor  who is in better position to guard against the harm (least cost avoider).  We want party taking utmost care…seems like should be default rule.
· Strict liability would be better for those who contemplate loss, and it would create better ex post incentives.
· Even if they can’t perform the contract, should they not still be responsible for the damages caused by their inability to perform?
· But what about true “acts of God” and things outside the lessor’s control?  Would we want a mistake doctrine that punished the lessor in those cases?
vi. Eastern v. Gulf (p. 1214)
a. Losing money or operating at smaller margins (e.g. market changes) are not proof or excuse for impossibility/impracticability
b. Burden of proof on the person claiming impracticability
c. If the issue is reasonably foreseeable, it should’ve been contracted around: the fact that it wasn’t doesn’t let the suffering party off the hook
E. Frustration of Purpose
i. When it’s possible for a party to perform but it doesn’t make sense for him to do so because  he’s not going to get what he wanted out of it.

ii. RSC, §265:  Default rule is “when the parties’ primary purpose is substantially frustrated without his fault and that was a basic assumption of the contract, is duty is voided” but again “unless the circumstances indicate contrary” makes it ultimately case-by-case

iii. The question’s always the same:  did the parties implicitly contemplate the contingency and intend there to be an “out” if it became frustrated?  

iv. Krell v. Henry (p. 1220)
a. Rooms rented to watch the coronation.  Once the coronation dates were moved, lessee refused to pay. 

b. Although parties did not implicitly treat it as a contingency (neither seems to have contemplated it), court lets off the lessee

c. Adler:  they could’ve used the rooms for other purposes or sublet them—don’t let them off completely (a duty to mitigate)
v. Lloyd v. Murphy (Judge Traynor, p. 1227)
a. Property leased to sell new cars in L.A., but then WWII and government bans sales of new cars

b. Court refused to throw out the contract because it was partial frustration and not complete frustration

· He could still use the property as a gas station or rent out the retail space

· The risk of bad business was contemplated and implicitly borne by the lessee

c. No real justification in the case for why it went this way.
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