I.  NEGLIGENCE:  DUTY, BREACH, CAUSATION, HARM

· P must satisfy burden of

· Production - Evidence that D breached applicable standard of care
· Persuasion - Show by preponderance of evidence (50.1%)  that D was negligent

A.  DUTY
· A Duty is a legal obligation that must be satisfied, for which an individual has a corresponding right.
· Matter of law.

· General rules, misfeasance (acting wrongly = negligence):
· General duty: duty of reasonable care.  Depends on relationship between the parties, situation.  Walter v. Walmart
· Privity not a necessary requirement.  Macpherson v. Buick
· Duty of care not restricted to “inherently dangerous” products.  Macpherson v. Buick
· No duty to prevent pure economic loss (Testbank), “law does not spread its protection so far,” pragmatic limitation, except in special circumstances:
· If it is accompanied by physical injury
· If it is accompanied by property damage
· If recovery is through an intentional tort & not negligence
· If the relationship is such that it gives rise to a duty to NOT cause pure econ loss
· Affirmative Duty/Duty to rescue (non-feasance – not acting when necessary= negligence):
· Dependent on situation.  Osterland v. Hill – canoe renter had no duty to rescue visible drunk canoer
· Actively involved bystsanders?
· Theobold – Russian Roulette; since teenagers were not “actively involved” in game, had no duty to stop friend
· Easily identifiable victim?  Able to take reasonable steps to warn?
· Tarasoff – psychologist had to take reasonable steps to warn
· Policy for not enforcing or limiting an affirmative duty?
· Social host liability, McGuiggan v. New England Tel - regulation of personal relationships in social settings may be detrimental on the whole; social host liability limited to reasonably known/should have known about risk of injury
· Limitless liability?  Strauss v. Belle Realty – public utility had no affirmative duty to provide electricity to invidivual tenant during blackout, because liability could be crushing 
· Counter: a defendant should not be excused simply because of the magnitude of injury it causes; but cheapest cost provider would dictate that perhaps landlords/tenants should have backup plan

· Cheapest cost provider? 
· Coined by Guido Calabresi
· Tort rules are structued with efficient deterrence in mind
· Law should provide incentives for individuals to act cost-effectively in deterring torts
· Three types of entrants to land:
1.  Invitee – Owed highest duty of care; enters land for potential financial benefit landowner or b/c land is public; landowner has affirmative duty to warn of dangers on property.
2.  Licensee – Owed some duty of care; enters land with (express/implied) consent, but not to landlord’s obvious benefit; landowner has duty to warn only if knows/should know ahout danger.  
3.  Trespasser – Least duty of care; landowner need only avoid intentional harm
4.  Unitary standard – Some jurisdictions have eliminated this distinction; benefits trespassers (elevated to invitee level).  All owed highest duty of care.
B.  BREACH
· Whether defendant acted in accordance with standard of care
· Usually Matter of fact for the jury
· Duty limited to reasonable and foreseeable risks, so no breach? 
· Rogers v. Retrum – school did not breach duty to supervise because duty was limited to in-school supervision; duty does not include unreasonable risks, even if foreseeable
· D acted reasonably, so no breach?

· Caliri v. NH Dept of Transportation – DOT only had duty to use “reasonable care” in inspecting highways, not “constant vigilance”
· Strict liability, so breach w/o fault?  
· Pingaro v. Rossi – dog bite; strict liability imposed by NJ statute; D liable to P, notwithstanding fault
· Highest duty of care, so breach?
· Jones v. Port Authority – common carrier owes highest duty of care to passengers
· Reasonable person standard:
· Used to assess fault within the context of negligence

· Objective, not subjective – Vaughan v. Menlove.  But it does take into account some subjective variations like environment, location (jury)
· Exceptions:
· Physical disabilities
· Children (reasonable child of same age)

· Tender years doctrine (some states) – no negligence for children under certain age -  Appelhans v. McFall
· Parents negligent in supervision?  Depends on history of child – Appelhans v. McFall
· Professionals (higher standard)
· Mental disabilities not usually exempt!

· Problem:  fair to hold a person liable when person did best not to injure?
· Why necessary:
· All of us are part of social contract & we should demand conformity to the standards of majority
· Injury to P still exists, whether or not intentional
· Incentive for less careful people (ie bad drivers) to take more precaution
· Custom
· Hooper rule:  Compliance with custom is relevant and probative of reasonable care, but not dispositive; courts may hold industries to a higher standard than customary.  
· TJ Hooper – Issue is whether tug was seaworthy b/c did not use radios.  Tug says it acted reasonably b/c did not violate customs.   Court decides as above.  
· Anti-Hooper rule: For certain professions (e.g. medical profession), Court will look to the respective standard practice rather than rely on the standard of reasonable care.  Johnson v. Riverdale Anesthesia (pre-oxy case)
· Depends on complexity of industry/profession – more difficult to ascertain = customary standard used
· Largey v. Rothman – Prudent patient (all risks that patient should know) over professional standard of care (general Dr. practice).
· Policy problems:

· Custom is efficient, why should court infringe?
· Should court be more libertarian, ie, allow cars to be sold w/o airbags, let customers choose or take on risk?
· not everyone sufficiently well-informed
· power differentials – poorer people will be less safe
· burdening society as a whole (medical industry)
· Custom (what is usually done) not the same as standard (what is supposed to be done)
· Cost-benefit analysis for breach (alternative to deciding breach by looking at custom)
· Hand calculus.  If B < PL, D should take precuations to prevent harm; if the calculus is met and D did not take precautions, breach.  Carroll Towing, applied in Zapata (costs of inspecting checks higher than PL, bc no harm is prevented by inspection).  

· B = efforts by D to prevent harm
· P = probability that harm will occur 
· L = magnitude of harm 
· Problems:
· Value of human life?  More than PL in all cases?
· Is probability of harm = reasonable foreseeability of harm?
· Equation does not make sense if D did not have time to think about possible consequences of inaction.
· Law & Economics mvmt:

· Normative – strives to increase social wealth on the whole
· Problems:

· Strange, non-reciprocal allocations of responsibility at times; 
· people should not have the incentive to avoid taking good precautions;

· not clear that economic efficiency model deters injurious conduct; 
· unfair outcomes may result when juries do not balance efficiency and fairness the way judges do
· Res Ipsa Loquitor
· “the thing speaks for itself,” the accident itself = negligence.  Byrne v. Boadle – barrel of flour fell from window, res ipsa.
· Burden of proof shifts from P to D.  D must show any facts inconsisent w/ 3 components of res ipsa.
· Components:
· P injured in accident that would not occur w/o negligence
· D had sole control of instrumentality of harm
· P did not cause harm

· Significance:
· P does not have to present evidence of breach
· Jury must infer whether D acted carelessly
· Options for D:

· P comparatively negligent/caused harm
· D did not have sole control
· Other Ds involved
· Prove that not negligent
C.  CAUSATION (Actual + Proximate)
· Proof of injury & proof of careless conduct are not enough to establish negligence; it is necessary to prove a causal connection between the two.   Causation, not coincidence, matters.
· Usually a matter of fact for jury.

1.  ACTUAL CAUSE
· But-for test:  “But for D’s actions, P would not have been injured”
· P bears burden of proving causation by preponderance (50.1%, more likely than not) of evidence
· D’s carelessness = actual cause of it is a necessary condition of injury 
· Skinner v. Square D. – P could not satisfy but-for test in machine electrocution case, because it was possible that P did not turn off machine
· Substantial-Factor test (alternative):  “D was not only cause, but still  a substantial factor in causing injury.” (Beswick – heart attack)
· Lost-chance claim:  Way to calculate damages.  Asks, by what % did D lower P’s chance of recovery?  Multiply percentage of difference by value of person’s life/recovery. 
· Multiple Necessary and Multiple Sufficient Causes
· Necessary: But-for the actions more than one actor, negligence would not have occurred.  
· McDonald v. Robinson – But-for negligence of both drivers, accident would not have happened.  Joint and several liability for multiple necessary causes.
· Sufficient:  Each of one or more discrete careless acts could have generated injury.  Use the substantial factor test to determine which is the actual cause.
· Aldridge – Ps could not show that Goodyear’s chemicals were a sufficient cause of harm, so substantial factor test is not even applied.
· Joint tortfeasors: 2 more more individuals who either

1.  Act in concert to commit a tort;

2.  Act independently but cause a single indivisible tortious injury;

3.  Share responsibility for a tort because of vicarious liability.
· Burden-shifting:  For joint tortfeasors, when it cannot be distinguished who is more responsible for the injury.  Summers v. Tice (one bullet splits in two).  Each D must then attempt to prove that he did not commit tort.  

· Summers v. Tice – Ds held joint and severally liable.  P could recover from one or both.    Note that, if he had sued each one individually, would probably not be able to satisfy but-for test for each one.  (Only 50% likely that each cause injury).
· Daubert Test for Admitting Expert Testimony (administered by trial judge):

1.  Whether theory can be and has been tested according to the scientific method;

2.  Whether theory or technique has been subjected to peer review & publication;
3.  In the case of a particular scientific technique, the known or potential rate of error;

4.  Whether the theory is generally accepted.

2.  PROXIMATE CAUSE
· Consider only after establishing actual causation
· Requirement:  reasonable nexus between negligent act and resulting injury
· Question of fact for jury, but often decided by Court b/c complex
· Tests for proximate cause:

· Directness – How spatially & temporally direct was the breach that caused injury? Polemis
· Reasonable Foreseeability –Was the injury foreseeable? Wagon Mound 1, 2
· Eggshell P rule: Take your victim as you find him.  Foreseeability analysis applies only to type of harm, but not magnitude.   D liable for extent of harm.
· Risk rule – Reasonable foreseeability test + D took risk of harming P by acting carelessly.  Metts  (swirling snow not foreseeable consequence of speeding & passing a bus)
· Superceding cause:   An intervening act sufficient to override the cause for which the original tortfeasor was responsible, therby exonerating that tortfeasor from liability.  Not used as often any more because liability can be apportioned among different defendants.  
· Britton – stacked garbage/arsonist case; intervening criminal act not superceding cause b/c foreseeable; D created attractive nuisance
· Relational Aspect of Duty:
· Restatement § 281(b) – Duty and breach must be aligned.  There must be a carelessness towards the injured party.  D has to be negligent with respect to P/ class of people within which P is included.
· Palsgraf  (Cardozo)  –LIRR owed Palsgraf a duty.  While LIRR breached its duty, it was not in relation to Palsgraf.   No need to proceed to proximate cause.   Yes duty to package carreir & even adjacent commuter.  But cannot “borrow breach.”
· Palsgraf (Andrews dissent)  - Universal duty of general care owed to everyone; broad scope of duty 
· Petitions of the Kinsman Transit Co. - J. Friendly believes that duty is relational (Cardozo) and employs a risk rule test/foreseeability test hybrid.
· Malpractice

· A harm might not be an “unprofessional” harm even though it occurs in a Doctor/Dentist’s office
· Professional = legal meaning = there must be some causal connection between act that caused the harm (i.e., dentristy svs) and the relationship - Newland
D.  STATUTORY REGULATIONS
· Negligence per se (within negligence law):

· standard of conduct set out in statute; P can bypass reasonable person standard of common law.  
· Dalal – not wearing glasses per statute is neg per se.
· Bright line rule guarantees a certain amount of fairness and reliance to know that certain rules are in play

· For a finding of negligence one needs a connection between the harm suffered and the harm the law was intended to prevent 

· Bayne 
· Administrative regulation sufficient for neg per se
· Look for nexus between harm sought avoideded & harm that occurred
· Hedges – not negligence per se b/c “no cars on sidewalk” statute was not intended to protect a pedestrian from being hit by another car
· Implied Right of Action (outside negligence law):  
· Permits P to point to standard in statute/regulation; rule sets out a liability standard other than negligence
· Ask: was statute indended to support a right of action?
· Distinct wrong is defined by a statute’s subtantive terms
· Tex & Pac Ry Co v. Rigsby  - Empoyee injured on RR ladder; statute says cars have to be equipped with propertly working equipment; Court says this is obviously intended to protect employees; statute logically supports ROA
· Borak – statute was intended to protect shareholders
· Wrongful Death

· Statutes create COA for survivors to recover from D.  
· Wrongful Death v. Survival Action (Nelson)
· Wrongful death – allows for pecuniary loss (flowing from loss of society, comfort, and companionship); usually no pure emotional distress (Nelson)
· Survival Action – allows for recovery of the mental anguish of decedent prior to death
E.  DEFENSES
· Contributory Negligence (complete defense)
· Historically, P was completely barred from recovery if negligent at all
· Justifications:  Fact finding is burdensome, should only compensate innocent parties

· Was not a defense when there is a statute designed to protect specific group (i.e., child labor)

· Last clear chance – Developed in response to contributory negligence; P who was contributorily negligent may nonetheless recover if D had last opportunity to prevent harm but failed to use reasonable care to do so
· Comparative Responsibility (incomplete defense)
· When P’s injury is caused partly by her own negligence
· Replaced contributory negligence in most states
· P’s negligence proportionally reduces damages she can recover
· Types:

· Pure comparative: Proportional damages (Hunt v. Ohio Dept of Rehabilitation – allocation is arbirary, in a sense, but greatly affects outcome)
· Modified comparative (most states):
· Greater than 50% – no recovery 
· 50% or greater – no recovery
· P’s negligence is “slight” – recovery 
· Assumption of Risk
· Express  - A competent P who adequately appreciates the riskiness of an activity, and who voluntarily chooses to encounter those risks
· Signing contract- Jones
· May be public policy reasons to deny this defense - Dalury v. SKI Ltd
· Activity suitable for public regulation
· Activity open to public
· Agreement is one of adhesion
· Activity impt or necessary to public
· Unequal bargaining power
· Agreement results in control or person/property
· Implied – An assumption based on P’s conduct that implies consent to risk, thereby relieving D of negligence.  Most courts have abolished b/c subsumed in contributory neg.
· D must show
· Open consent to risk; 
· Voluntary participation in activity;
· Full understanding of danger
F.  Statutes of Limitations & Repose
· Statute of Limitations
· A law that bars claims after a specified period, based on when P’s  injury occurred
· Clock starts at time of injury
· Statute of Repose
· Statute barring suit brought after a specified time since D acted, even if period ends before P’s suffered injury
· Clock starts when specific event occurs, regardless of whether a cause of action has occurred or whether any injury has occurred

G.  Immunities & Exemptions from Liability
· Sovereign Immunity – A government immunity from being sued in its own courts without its consent
· Downs v. US – Example of what counts as discretionary function
· Level of decision maker
· Type of Decision
· Court waived immunity and said that O’Connor’s actions violated handbook, he had no discretion
· Riss v. New York – Case of gov’t nonfeasance, no liability based on public policy

F.  DAMAGES & APPORTIONMENT
· Compensatory – sufficient to indemnify P for her losses (Kenton – skywalk collapse)
· Economic (Pecuniary)
· Property:   replacement cost; lowered market value
· Personal:   medical expenses, lost wages
· Non-Economic (Non-Pecuniary)
· Pain & Suffering
· Mental Distress
· Punitive – intended to punish and deter particularly egregious conduct
· highly variable among jurors, rarely used, requires more than negligence
· National By Products 
· Court will uphold punitive award only upon finding D acted wantonly (where court can infer malice) 
· What constitutes wanton conduct is highly subjective
· Mathias v. Accor Economy Lodging
· Posner establishes “precepts” for awarding punitive damages
· proportional to wrongfulness of D’s actions

· clear standards to determine amount

· grounded in wrong, not D’s status

· Punitive damages not merely “redundant” because they cover areas that criminal law and even tort law wouldn’t provide redress for otherwise (for ex.: the battery of spitting – small compensatory damages, large punitive)

· Vicarious Liability/Respondeat Superior
· Employer only responsible for employee for employee’s actions while in the line of duty (Taber – drunk navyboy off naval base)
· Tests for “in the line of duty” (Calabresi):
· Is employee’s conduct characteristic of job?

· Detour with employer’s permission ( employer responsible 
· Frolic ( employer not responsible
· Think about cheapest cost provider:  who is in the best position to take cost-effective precautions against accidents?

· Problem:  holding employers broadly responsible approaches strict liability

· Respondeat superior rooted in negligence, not strict liability 
· Joint & Several Liability
· Ds act in concert to commit a tort; or
· Ds actions cause a single indivisible injury (Ravo); then
· Each D fully liable to P for entire damage award

· Note: Liability can only be allocated among known defendants/actual parties to litigation; no John Does – Bencivenga
· Liability Insurance & Indemnification
· Types:
· 1st party: Insurance pays for injury to their insured
· 2nd party:  Insurance pays for injury to another person
· Obligations of insurer:  Indemnify insured for incurred liabilities
· Obligations of insured: Pay premiums

· Obligation in any particular case depends on reading of policy – ie, an “occurence” = accident that causes bodily injury; planned shooting was not an accident, even though it involved a car (Flores)
· If tortfeasor has no assets and no insurance, P may still be able to enforce a portion of the monetary judgment by garnishing D’s wages
II.  BATTERY , ASSAULT, FALSE IMPRISONMENT
· Aggressive act by D at Ps body or personal space
A.  BATTERY
· Prima Facie case:
1.  D acts
2.  Intending to cause harmful or offensive contact to P
3.  That results in such contact
· Thus, what differentiates battery & negligence is intent to cause contact:
· Judged by societal standards of offensive conduct – Newland
· Must be an impingement of personal dignity – Herr
· Must not simply be D “furnishing the instrumentality of the harm” and then P making a free choice to use the instrumentality –Herr
· Transferred intent:
· Specific intent to cause unwanted contact to one person can be transferred to the person to whom D does cause contact – In Re White
· Circumstancial evidence can be used to prove intent, in must jx
· Intent analysis turns on contact – if it is intended to cause contact [later deemed harmful and offensive], (i.e., kicking), intent factor is present (Cole v. Hibbard)
B.  ASSAULT
· Prima Facie case:

1.  D acts
2.  Intending to cause P apprehension of imminent harmful or offensive contact
3.  P reasonably feels this apprehension
· Policy:  
· Such actions should not be committed w/o impunity, bc would have detrimental effect on society.

· However, just because something is socially offensive does not mean it is legally actionable (need apprehension, real imminent contact).

· Concern with P’s state of mind.  
· Imminent = 
· Reasonable person standard
· But if D knows of P’s ultra-sensitive nature, D may be liable even though a reasonable person may not feel threatened (cheapest-cost avoider)
· P must be aware of imminent contact in real time – Brooker v. Silverthorne – phone operator
· Apprehension = 
· Not necessarily fear

· Reasonable =
· reasonable person in P’s situation  – Beach v. Hancock – unloaded gun; fear still reasonable
· Consider – Vetter v. Morgan ( woman assaulted in car) – does totality of circumstances provide colorable claim?
· P’s gender
· Setting of incident

· Physical proximity of Ds 
· Time of day

· Number of Ds
· Battery v. Assault:

· If P apprehends unwanted contact before it happens, then B&A
· Battery w/o assault if no apprehension

· Assault w/o battery if no contact
C.  DEFENSES TO BATTERY & ASSAULT
· Consent

· Contractul or implicit? (Both ok)
· Burden of proof ( D must show that P consented to contact
· Not a defense in:
· Illegal activities:
· Statutory rape
· Euthanasia
· Small children/mentally ill
· Unlicensed boxing, other activities
· Durress
· Fraud
· Was the scope of implied consent limited?  – Koffman – child consented to being tackled by other children, but not coach, so battery claim succeeds
· Self-defense
· Reasonableness analysis applies – was the degree of force reasonable in relation to D’s fear – consider D’s state of mind?  - Courvoisier 
· Haeussler v. De Loretto (neighbor acted in self-defense when punched other neighbor; concerned for safety)
· D must act in reasonable fashion, but courts do not require the most reasonable course of action to be taken 
· Protection of property

· Reasonableness analysis applies – reasonable force
· If property owner present ( reasonable force ok if P is not cooperative
· If property owner is not present ( no deadly or excessive force allowed; only what D could have done if present
· Only allowed to protect property when would prevent violent felonies or protect human life – Katko (spring gun unreasonable force)
· Possible punitive damages if D used deadly and excessive force (Katko) or humiliating force (Jones  - forcible removal of dentures)
· Necessity
· When one protects life or property from a third party/act, and the necessary protection harms P (i.e., take your car to protect myself from mob)
· Limited to:
· Risk of death
· Serious bodily harm
· Loss of substantial property 
· Public Necessity
· Destroy property to protect the community
· Complete defense
· Private Necessity
· Interest in personal well-being
· Incomplete defense
D.  FALSE IMPRISONMENT
· D intentionally and unlawfully restrains or confines P to a bounded area
· Impt concept ( Loss of liberty

· Reasonable means of escape? ( No false imprisonment

· Improper assertion of authority? ( Possibly false imprisonment

· Caveats:
· Accidental confinement not f.i.

· Unaware victim (i.e., sleeping) not f.i.
III.  IIED & NIED
· For recovery for emotional distress absent preliminary physical injury
· no physical injury, but intentional ( IIED

· no physical injury, but negligent ( NIED

A.  IIED:  Intentional Infliction of Emotional Distress
· Prima facie case:

· D,
· By extreme & outrageous conduct [directed at victim? – Doe v. Roman Catholic Diocese of Nashville]
· Intentionally or recklessly causes victim
· Severe emotional injury
· Most jx do not require physical manifestations of emotional disgress (Littlefield- racist landlord)
· IIED is separate COA from B&A, and should not used to endrun statutes of limitations for B&A – Dickens
· But prior B&A or physicla injury may be probative for assessing IIED claim
B.  NIED:  Negligent Infliction of Emotional Distress
· Generally, no duty of care to avoid causing emotional distress to others
· NIED reserved for emotional distress w/o physical injury (otherwise, it’s pain & suffering)
· Policy concerns:
· Fraud

· Floodgates of claims
· What if P is a bystander?  Status & location matter?  Tests have developed to assess this.
· Evolution of NIED
· Wyman – no physical injury to P, no recovery
· Ewing – no physical impact to P, no recovery
· Robb ​– Zone of Danger Test, rejects physical impact rule
· P within immediate area of physical danger created by D’s carelessness
· D’s carelessness proximately cuased P to experience fright, and 
· P’s fright produced physical consequences satisfying elements of damage had P suffered bodily injury 
· Gist of test = apprehension of imminent harm
· Gottshall – Zone of Danger test as applied to Federal Employment Liability Act (FELA)
· Convincing evidence of genuineness of emotional injury?
· Employment stress may not be “zone of danger” bc no apprehension of physical harm – Carlisle’s claim.  Job stress compensated by salary
· Undertakings to be Vigilant of Another’s Well-Being
· Gammon – In certain situations, “pure” NIED cases allowed
· Need abominal misconduct on D’s part
· Liberal application of NIED
· Policy justifiction: no threat of fraud in such cases o certain situations call for liberal application of NIED (i.e., bloody leg given to P by hospital)
· Bystander claims
· Waube v. Warrington – general rule, no recovery for bystanders unless in zone of danger (i.e., requires apprehension of physical impact/fright on P’s part, and physical consequences).
· Dillon v. Legg – new bystander test, no fear of physical injury to self required
· P physically near accident caused by D
· P’s distress due to observance of accident;
· P closely related to accident victim
· Problems:

· What if not related, but still close?
· What if mother rushes to scene of accident after it happens?
· Thing – for bystanders, requires contemporaneous observance of accident

· Must be present at scene
· Outside viewing distance? ( cannot recover
IV.   LIABILITY WITHOUT FAULT: PROPERTY TORTS & UH ACTIVITIES
A.  INTRO
· Usually, no liability without fault
· Harvey v. Dunlop (kids playing/eye injury) –  no liability without proof that D’s actions were willful or careless
· Types of liability w/o fault

· Workers’ compensation

· Policy justifications:

· Worker’s pay in to insurance program

· Companies do not get sued

· Both parties benefit from system

· Property torts
· UH activities
· Wild animals 
· Domestic Animals: Strict Liability only if owner knows of animal’s vicious tendencies or state statute (Pigaro)
· Wild Animals: Strict Liability even if possessor takes utmost care (RS 2nd §507)
B.  PROPERTY TORTS
· Trespass

· Elements.  RS §158.  T commits trespass if

· Enter’s LO land (or compels 3rd person to do so; or

· Remains on land; or

· Fails to remove from land an object that T is obligated to remove
· Typical remedy:  compensatory damages, injunction; sometimes, punitive damages

· Requisite intent ( Intent to occupy land, not trespass – Burns Philp v. Cavalea (fence)
· Though intent to trespass may incur punitive damages
· Note: trespass is a strict liability tort; broad theories of “elemental justice” are ineffective (Easterbrook in Burns Philp)
· Not required:

· Bodily invasion (can be object – tree branch, spill)

· Significant invasion of property
· Property damage

· Agency & Trespass – Kopka v. Bell Tel. Co.
· Trespasser liable for actions committed by 3rd party acting at Trespasser’s discretion
· No need to prove that agent was actually negligent.   Easier to find trespass against employer who orders invasion of land & has deeper pockets

· Advantages of trespass over negligence – Kopka v. Bell Tel. Co
· No need to provide evidentiary showing of unreasonable conduct
· Trespass affords larger scope of liability 

· Trespass does not consider comparative responsibility

· No need to prove respondeat superior (above)
· Defenses:  Necessity & Consent
· Necessity
· Private – must compensate P for property damage later (Vincent v. Erie Transportation)
· Incomplete privilege
· Justifications:
· Moral - why should another pay for damage caused by D?
· Alternative – D did not cause damage; it was an act of God
· Efficiency – (i.e., presumably shipowner understands that it costs less to lose ship than repair dock)
· Public – need not compensate P for property damage
· Alternative option:  Necessity doesn’t matter, because trespass is a strict liabiltty tort
· Consent

· Express or implied
· Scope – time, geography, purpose
· P must consent to type of activity, not just time & place (Copeland v. Hubbard Broadcasting)
· How can P deny that it consented?
· Incapacity
· Beyond scope of consent
· Fraud
· Durress 
· Illegality of activity
· Nuisance
· Two types:
· Public
· Private* (focus) – conduct that continually and unreasonably interferes with P’s use and enjoyment of his own property
· Requirements:
· Proprietary interest in land
· Interference that is intentional and unreasonable, OR
· Unintentional, but reckless or negligent, interference
· Usual remedy: Injunction
· When can nuisance claim be brought?

· Sturges v. Bridgman – 
· No statute of limitations for complainting a/g consent

· P has right to use property & reasonably expect quiet
· Right does not turn on how long D has been 
· Otherwise, person who creates nuisance forever precludes others from living/enjoying their property nearby
· Alternative arg:

· Noise is part of property value
· D may have reliance interest in property
· Oregon’s five-part test for nuisance– Penland v. Redwood Sanitary
1.  Location of nuisance
2.  Character of neighborhood

3.  Nature of nuisance
4.  Frequency of intrusion

5.  Effect on P’s life and property

· Compliance with environmental regulations does not mean that there is no nuisance – Penland
· Policy:
· If what creates nuisance also proves a public good (jobs, or bettering environment), perhaps better not to grant injunction – Boomer v. Atlantic Cement Co (court grants injunction but says that it can be vacated if plant plays full damages to Ps)
· Problem: negative effects continue if damages pd
· Ultrahazardous Activities
· Traditional Rule:  Strict liability for non-natural uses of land that cause damage.  Rylands 
· RS 2nd §519 – Codifies Rylands
(1) One who carries on an abnormally dangerous activitiy is subject to liability for harm to the person, land, or chattel of another resulting from the activity, although he has exercised the utmost care to prevent the harm.
(2) This strict liability is limited to the kind of harm, the possibility of which makes the activity abnormally dangerous.  (e.g,, mother mink who kills her kittens bc of noise = not recoverable)
· RS 2nd §520 – Factors to consider (used in Klein):
a.  high degree of risk of harm to 3rd person or property
b.  liklihood that harm will be great
c.  inability to eliminate risk through reasonable care

d.  commonness of activity
e.  inappropriateness of conducting activity on premises
f.  weighing activity’s value to community v. its dangerous attributes
· no requisite showing of intent on the part of actor
· reasonable care not sufficient

· socially beneficial that not all individuals can afford to conduct UH activities (most insure, expensive)

· defense: assumption of risk??

V.  PRODUCTS LIABILITY
· General
· Allows Ps to recover damages for injuries to person/property caused by defective products
· No proof of duty or breach necessary, only causation
· Elements

D liable to P for products liability if:

1.  P suffered injury;

2.  D sold a product;

3.  D a commercial seller of such products;

4.  Product defective when D sold to P;

5.  Defect an actual and proximate cuase of P’s injury.
· Policy (Escola)
· M owes consumers high level of product safety
· M is in best position to take precuation
· M is least-cost provider
· M caused the harm
· V’s entitlement to remedy should not turn on M’s fault
· V has evidentiary hurdle in uncovering fault
· Judicial honesty
· Res ipsa not always possible, because not always a negligent act that causes defect
· No matter how many steps manufacturer takes to avoid harm, harm still possible
· Basis for Products Liability Claim:
· Manufacturing Defects:  Malfunctioning or aberrant unit of a particular standardized product.
· Design Defects: (Greenman, power tool screws):  Inherent flaw in the standard design of the product; this potentially makes all units dangerous
· Failure to Warn:  Failure to give adequate warnings or instructions for safe use
· Misrepresentation:  Failure to truthfully represent the quality of the product (not in casebook)
· RS §402(a)

(1) One who sells any product in a defective condition unreasonably dangerous to the user or consumer or to his property is subject to liability for physical harm thereby caused to the ultimate user or consumer, or to his property, if 
(a) the seller is engaged in the business of selling such a product, and 

(b) it is expected to and does reach the user/consumer w/o substnatial change in the condition in which it is sold

(2) The rule stated in subsection (1) applies though

(a) the seller has exercised all possible care in the preparation and sale of his product, and 

(b) the user or consumer has not bought th eproduct from or entered into any contractual relation with the seller
· Two main theories for evaulating design defect:
· Consumer expectation – If P demonstrates that the product failed to perform as safely as an ordinary consumer would expect when used in an intended or reasonably foreseeable manner.
· Risk-utility test (Cepeda) – P proves that the product’s design proximately cuased P’s injury; and D fails to prove that on balance the design’s benefits outweigh its inherent risks of danger (for use when complex utility or technical concerns that go beyond everyday understanding of product’s users).
· Evolution of PL
· MacPherson v. Buick → Abolishes privity requirement (claim was negligence)
· Escola v. Coca Cola → (Concurrence) Traynor endorses SL for defective products
· Greenman v. Yuba → Codification of Escola concurrence
· Restatement § 402A → Codifies SL for defective products
· Cronin v. JBE Olsin → Rejects “unreasonably dangerous” requirement (would require a finding that product was 1) defective, and 2) unreasonably dangerous – too close to negligence)
· Cepeda v. Cumberland → Rejects consumer expectation test; advocated risk-utility test
· Barker v. Lull Eng → Adopts both consumer-expectations and risk-utility test
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