Torts Outline


First: find all possible claims

For each, look at:

1. P’s prima facie case

a. P bears burden of proof

b. Must prove each element of cause of action

2. D’s defense

a. Negate one of P’s elements

b. Invoke affirmative defense

Law & Econ

1. Aligning incentives 

Duty: about aligning incentives

How you assign legal rules (responsibilities, liabilities) affects the efficiency of the outcome

2. Coase theorem

Assuming transaction costs are zero, an efficient use of resources results from private bargaining, regardless of the legal assignment of property rights 

(concerned w/ systemic efficiency, not distribution)

BUT, transaction costs are rarely zero, so the legal assignment of rights should maximize efficiency by creating the greatest incentive for bargaining 


3. Cheapest Cost Provider

The rules of tort law are structured with efficient deterrence primarily in mind; 

Given this goal, have law provide incentives to take care for those who are in the best position to determine cost-efficient precautions against accidents

I. Negligence  

A. Overview
a. Negligence claims: allow victims to be compensated for injury stemming from unreasonable conduct 

b. Prima facie case: duty + breach + causation + harm

i. Affirmative defenses 

ii. Measuring damages

B. Harm/Injury 
1. Physical harm/injury 
a. Definitely okay as a basis for recovery 

b. Both bodily harm and harm to property count

c. Parasitic emotional, economic recovery 

2. Pure emotional harm  
a. No general duty to take care not to cause pure emotional harm

i. Parasitic recovery for emotional harm okay (pain and suffering)

1. But generally ONLY parasitic to bodily harm (not property harm)

b. NIED 
i. Basic idea: negligent assault 

1. essentially meant to cover situations where only reason P wasn’t injured was luck

ii. Zone of danger test (Robb)
1. P within immediate area of physical danger created by D’s carelessness; 

2. D’s carelessness proximately caused P to experience fright; and

3. P’s fright produced physical consequences satisfying elements of damage had P suffered bodily injury

iii. Need alignment between being in the zone of danger and distress suffered (Gottshall)

1. P has to actually be in danger; has to perceive the danger; and has to suffer emotional distress WITH physical manifestations BECAUSE of the perceived danger

iv. Limitations

1. zone of danger: floodgates

2. physical manifestation: genuineness, prevent fraud

c. Undertakings to be vigilant of another’s emotional well-being (Gammon)
i. Special relationship (ie, undertaker) ( duty
1. usually related to corpses.. 

3. Pure economic loss

a. No general duty to take care to avoid causing pure economic loss

i. Parasitic recovery for economic harm okay 

1. if there’s physical damage to a “proprietary interest” or bodily injury

b. Rationale

i. Can’t draw the line – courts are worried about floodgates of liability

c. Caveats

i. intentional conduct: recovery allowed under fraud, tortious interference w/K, other torts

d. Exceptions 

i. accountants

ii. special relationships (ie, professional relationships – lawyer has duty not to mismanage trust fund)

C. Duty 

1. General Duty of Care

a. Unqualified duty to conduct oneself with reasonable care for the person and property of others

b. Foreseeability 
i. enters duty question in two ways
1. Foreseeability of P (relational duty)
2. Foreseeability of harm (prox cause/alignment)
ii. Knew or should have known both = foreseeable 

2. Qualified Duties of Care

a. Premises liability

i. Conditions on land, not activities

ii. Categories of entrants: trespasser, licensee, invitee 

1. some jurisdictions have collapsed some or all of these

a. problems w/level of duty relying on status of entrant: blurry/arbitrary line btwn categories

2. trespasser

a. definition - one who:

i. intentionally and without consent or privilege enters or remains on landowner’s property 

ii. for own purpose, pleasure or convenience

b. duty

i. generally, no duty to trespassers 

ii. But, must not willfully, wantonly or recklessly harm

iii. limited to “artificial conditions” (cannot maintain an artificial condition that poses risk of serious bodily harm)

iv. exceptions

1. children

2. if landowner knows of trespasser, has higher duty of care

3. licensee

a. definition - one who is:

i. granted permission or consent (express or implied) of the landowner to enter the land, 

ii. but who does so for his own purpose rather than any purpose of the landowner

b. duty - landlord has duty to warn of dangers that:

i. landlord knows about (but does NOT need to take steps to inspect property)

ii. landlord realizes pose unreasonable risk 

iii. licensee won’t observe (must be a hidden hazard) 

iv. applies to artificial AND natural conditions

4. invitee

a. definition - someone who:

i. enters by invitation (express or implied);

ii. enters in connection with the landowner’s business or with an activity the landowner conducts or permits to be conducted on his land; 

iii. and offers mutuality of benefit or benefit to the landowner

iv. also applies to land held open to the public at large

b. duty - landlord must use reasonable care in maintaining premises, including:

i. seek out dangerous conditions and eliminate OR warn

b. Affirmative duties to rescue and protect 

i. Generally NO affirmative duty to rescue

1. misfeasance – YES duty 

a. if you’ve done something to injure them in the first place, you have a duty to rescue/mitigate

2. nonfeasance – generally NO duty to rescue 

a. exceptions 

i. special relationships (camp counselor, teacher, psychiatrist)

1. manipulate by arguing that the relationship is special, policy reasons for special duty (Tarasoff)

ii. joint venture ( duty to rescue (line between observer and participant) (Theobald)

iii. social host liability 


1. general rule: no duty 

2. exceptions

a. bars – YES duty 
b. no serving to minors

c. flagrant cases - “knew or reasonably should have known that intoxicated guest would present risk of injury”
c. Policy-based duty exemptions

i. Ongoing debate: what role, if any, should magnitude of the tortious conduct have in assessing liability?

1. one side: policy interest in reimbursing defendants should increase w/magnitude of tort 

2. other side: avoid crushing liability, look to greater public good (Strauss v Belle)

ii. city immunity from liability? (policy question; argue both ways..)

iii. Cheapest cost provider (Calabresi)

1. the rules of tort law are structured with efficient deterrence primarily in mind

2. given this goal, have law provide incentives to take care for those who are in the best position to determine cost-efficient precautions against accidents

3. tension between cheapest cost provider and compensation for “wronged” party

D. Breach 

1. Duty & Breach

a. Breach hinges on how you define the standard of care

b. D not required to prevent all risks, just unreasonable risks

i. look at reasonableness of risk, and reasonableness of possible precautions

ii. but, strict liability can be imposed by statute 

c. Jury instructions must accurately convey standard of care

2. Reasonable Person Standard

a. What a reasonably prudent person would do in these circumstances 

i. Adult standard

ii. Objective, not subjective
1. “best efforts” don’t count

iii. Insurance doesn’t play a role in determining reasonableness

b. Upward/downward corrections:
i. Kids – reasonable 5 year old

1. tender years doctrine 

2. potential exception: kids engaged in adult activity could be held to adult standard 

ii. physical disabilities – reasonable blind person

1. NO correction for mental disabilities 

iii. professionals

1. requires expert testimony to establish standard of care unless “sufficiently obvious” (Walter v WalMart)

iv. common carriers (extraordinary care)

3. Industry and Professional Custom

a. The TJ Hooper Rule: Custom is relevant and probative of reasonable care but not dispositive 

i. “law reserves the right to require industries to do more”

b. The anti-Hooper Rule: for certain professions (eg, medicine), the court will look to the respective standard practice

i. General, not personal standard

ii. usually for highly technical fields 
iii. medicine: prudent patient standard, not prudent doctor 

4. Cost-Benefit

i. Failure to take available precautions does not necessarily equal breach

1. Breach inquiry should be ex-ante, not ex-post 

ii. Hand calculus: B < P*L

1. B = efforts by D to prevent harm; P = probability that harm will occur; L = magnitude of harm, if it does occur

a. should be: B < P1*L – Po*L – ie, look at change in probability that harm will occur, not just flat probability

2. when doesn’t it work? 

a. Really only works when L is constant (assessing benefit of taking a precaution to avoid a particular harm)
b. Doesn’t take social benefit of activity into account 

c. Doesn’t work well w/heat of the moment decisions, equation relies on rational cost/ben analysis 

d. Doesn’t factor in fairness 

i. subjecting someone to a non-reciprocal risk

ii. wrongful behavior should be sanctioned/punitively prevented

e. problems of valuation

f. difficult for a jury

g. if there’s no known way to reduce risk, then under Hand there’s no negligence (and maybe we want to create incentive not to conduct that type of activity..) 

3. Hand calculus only applies to negligence 

a. why liability regime matters: cost distribution!! Under Hand, you’d only have to pay for cost efficient preventative measures; cost of harm that results anyways is born by innocent P; but under strict liability, they’d have to pay for the cost efficient preventative measures AND the damages. Flat efficiency evaluation doesn’t care b/c total cost is still same..
b. Posner article on Carroll

i. torts are a way to reign in negative externalities

1. Costs that are generated but not incurred by an actor – torts reassigns back to actor

ii. Posner says let’s reassign costs only when it makes sense by the Hand equation, ie, only when it’s cost efficient (marginal cost less than or equal to marginal benefit)

5. Res Ipsa Loquitur

a. “the thing speaks for itself”

b. Effect: burden shifting

i. Usually: P has burden of production and persuasion

ii. Once P makes out a claim of res ipsa, burden of proof shifts from P to D 

1. D still has opportunity to prove that there _wasn’t_ negligence 

iii. Used when P would have insurmountable evidentiary hurdles in proving breach 

c. Components of res ipsa:

i. P was injured in an accident that would not normally happen without negligence

ii. D had control over the instrumentality

iii. P did not cause the harm
6. Negligence Per Se

a. Definition: 

i. “an unexcused violation of a statutory standard of care, if unexplained, constitutes negligence per se”

1. You can use statute for negligence per se if the purpose of the statute is safety/set standard of conduct, NOT if it’s administrative/record keeping

a. but you can still introduce violation of administrative statute as relevant to reasonable person test

2. but safety standard passed by administrative body is okay (Bayne)

b. Effect: 

i. P doesn’t have to prove breach

1. it’s per se unreasonable to violate a statutory standard of care 

a. no need to reference reasonable person standard

2. jury not allowed any discretion in application

ii. still w/in the framework of a negligence action
1. you still have to prove causation!! 

iii. If no negligence per se, you’re just back to reasonable person standard (doesn’t kill the claim)

c. Burden shifting 

i. D can give reason for violating statute 

ii. de facto burden shifting: if they violated statute, then it’s on D to prove there’s a good reason why – ie, that their conduct was reasonable - rather than on P to prove unreasonable behavior (default)

d. Alignment – purpose of statute 

i. Negligence per se can be applied ONLY if: 
1. statute was meant to prevent the class of harm that occurred, 
a. in the way it occurred (Victor), 

2. to the class of person to whom it occurred

e. Exceptions

i. kids can’t be negligent per se (but you can look at reasonable kid standard)

f. Policy rationale 

i. efficiency: simplifies adjudication

ii. aligning incentives: extra incentive to comply w/laws
E. Causation: Cause in Fact  

1. But-for standard

a. “but for D’s negligence, the injury would not have occurred”

i. add substantial factor to eliminate trivial but-for causes

b. Under preponderance standard = most likely scenario 

i. You can submit circumstantial evidence, but can’t just ask jury to guess

1. reasonable inference is okay; speculative conjecture is NOT

c. Lost chance 

i. Components of a lost chance claim:

1. prior to D’s negligence, there was a chance that P would have been better off w/adequate care

2. because of D’s negligence, that chance has been lost

3. courts adopt a proportional approach to damages

ii. Sees loss of chance (rather than physical harm) as the injury

iii. Recovery is proportional to the chance lost _and_ severity of injury

2. Expert testimony

a. court charged to act as gatekeeper

i. reviewed under “abuse of discretion” standard

b. Daubert test: 

i. 4 factors judge should weigh in deciding whether to admit expert testimony

1.  Whether theory can be and has been tested according to the scientific method;

2. whether theory or technique has been subjected to peer review and publication

3. in the case of a particular scientific technique, the know or potential rate of error;

4. whether the theory is generally accepted.

3. Multiple necessary causes
i. Components: 

1. multiple but-for causes 

2. in concert
3. single, indivisible injury

ii. Apply but-for standard 

1. but courts sometimes add a substantial factor component to relieve D of liability for an insignificant but-for cause

iii. Recovery

1. Jointly and severally liable (each could be held up to 100% liable, but P can’t recover more than 100%)

2. Ds then have restitution claims against each other to sort out apportionment

3. Causation inquiry: stands separate to apportionment inquiry

4. Multiple sufficient causes

i. two or more causes, each alone was sufficient 
ii. cause single, indivisible injury 

iii. each would fail but-for test

iv. apply substantial factor standard

1. must be sufficient before it can be substantial 

v. J&S liability 

5. Burden shifting

a. Joint tortfeasors 

i. Can be held jointly and severally liable 

1. shifts burden of apportionment to Ds

ii. Definition

2 or more individuals who either:

1. act in concert to commit a tort;

2. act independently but cause a single, indivisible tortious injury; or

3. share responsibility for a tort because of vicarious liability 

b. Alternative causation

i. Rule: if two (or more?) acts can be determined to be the sole cause of injury, burden of proof shifts to Ds to get either of themselves off the hook, and/or to apportion damages

1. Ds are considered independent tortfeasors (NOT joint)
ii. this is the res ipsa of causation

1. court shifts burden b/c impossibility of proof
iii. why have alternative causation burden shifting? 

1. Don’t want to leave P w/out redress b/c evidence probs

2. Ds are in a better position to produce evidence, so they should be required to.. 

F. Causation: Proximate Cause   

a. General requirement of prox cause: 

i. reasonable nexus between negligent act and resulting injury; 

1. nexus must not be too attenuated, remote, or coincidental

2. “furnishing the condition”/setting the stage for the accident not enough

ii. Consider proximate cause only after establishing actual cause

b. Three tests for proximate cause:

i. Directness test

1. How directly D’s breach of duty caused P’s injury (spatially/temporally proximate, not separated by numerous intervening acts or events)

2. this isn’t used any more.. 

ii. Reasonable foreseeability

1. Looks to see if those types of injuries were reasonably foreseeable consequences of the act

2. more common approach

3. Kinsman Transit Co

a. Applies foreseeability test (not risk rule)

i. doesn’t matter how bizarre the sequence of events 

ii. Palsgraf problem: did they have a duty to the people waaaaaaaay down the river? Yes, b/c harm to them was foreseeable

1. manipulate with levels of specificity: property damage was foreseeable; but was property damage due to floods caused by all those ships foreseeable?

iii. Risk rule

1. Reasonable foreseeability w/added component: looks to the reasonable foreseeability of the type of injuries AND the way they occured

2. also common

3. requires even more alignment than reasonable foreseeability

c. Eggshell Plaintiff Rule

i. “you take your victim as you find them”

ii. Type of harm

1. foreseeability analysis applies, D may escape liability if there’s a lack of proximate cause

iii. Magnitude of harm

1. Foreseeability analysis does NOT apply, D is liable for the entire amount of harm, no matter how unlikely the magnitude 

d. Superseding Cause 

i. Definition

1. An intervening act sufficient to override the cause for which the original tortfeasor was responsible, thereby exonerating that tortfeasor from liability

2. “highly extraordinary” test

3. A crime is not a superseding cause per se 

a. restatement: criminal act or intentional tort is a superseding cause per se UNLESS the foreseeability of the crime/act is one of the reasons that their act was negligent in the first place

ii. Superseding cause: both a duty and a proximate cause issue

1. duty not to invite harm

2. but, foreseeability =/= opportunity for harm or attractive nuisance 

e. Palsgraf 

i. Cardozo

1. frames as a duty question: relational

a. includes foreseeability in duty analysis 

2. act must be negligent with respect to P

a. relational concept of duty is between parties AND act (not just between parties); with respect to a different act, D might have had a relational duty to P

b. parties must sue on their own behalf; if a wrong is committed that’s not a wrong in relation to them, no recovery, even if they were harmed

ii. Andrews

1. duty to the world (rejects relational duty)

a. criticism: drops the duty leg out of negligence altogether

2. frames as proximate cause question

3. “all things considered” approach: common sense – is it good or bad for society to recognize these claims?

iii. Modern approaches 

1. Restatement 

a. Duty is non-relational; dislikes “all things considered”

b. Decide Palsgraf on proximate cause and risk rule

2. California

a. Duty is non-relational; likes “all things considered”

b. Decide Palsgraf on duty and “all things considered”

3. Goldberg

a. Duty is relational; dislikes “all things considered”

b. Decide Palsgraf on duty; also look at risk rule for prox cause

G. Defenses    

1. Comparative Fault
a. Comparative fault (or comparative negligence) has replaced contributory negligence in most jurisdictions

b. Definition: when P’s injury is caused in part by her own negligence 

i. Still need alignment (and all other elements of prima facie case of negligence against P)

ii. ONLY a defense to negligence, not to intentional torts or reckless behavior 

iii. Also, can be bared by statute 

1. when law is trying to protect a class of people that can’t protect themselves, ie – child labor laws, sale of liquor to intoxicated persons

iv. Problems w/apportionment

1. do we apportion contribution to injury or relative wrongfulness? (open question)

2. who should make the comparison? (jury)

3. how should the comparison affect recovery? (different regimes below)

c. Not a complete bar to recovery, reduces recovery proportionately to fault

i. Different jurisdictions have different schemes:

1. pure comparative fault 

2. modified comparative fault

a. recovery bared if P’s fault is greater than 50%

b. recovery bared if P’s fault is 50% or greater

c. recovery bared if P’s fault is greater than slight (South Dakota only! ;p)

d. failure to mitigate DOES reduce recovery (Spier – seatbelt)

2. Assumption of the risk

a. Overview

i. Definition: competent P who adequately appreciates risk and voluntarily chooses to encounter those risks cannot seek redress from D for negligently exposing P to those risks

ii. Intersection between comparative fault and assumption of the risk: decision to encounter serious risk can be seen as comparative fault

1. which is asserted affects damages – assumption of the risk is still usually a complete bar (b/c you waive your right to complain)

b. Express assumption of the risk

i. Definition: explicit act by P that shows P adequately appreciated the riskiness of a given activity and chose to encounter those risks; if one of those risks is realized, P cannot seek redress from D by claiming D breached a duty owed to P by exposing her to those risks

1. Usually involves a contract waiving liability

ii. Defenses against express assumption of the risk: 
1. accident is beyond scope of K (so no risk assumed) 

2. agreement violates public policy 

a. six factors from CA Supreme Court (Tunkl v Regents)

i. activity suitable for public regulation

ii. activity open to public

iii. agreement one of adhesion

iv. activity necessary or important to public

v. unequal bargaining power between parties

vi. agreement results in control of person/property

c. Implied assumption of the risk

i. Definition: an assumption based on P’s conduct that implies consent to risk, thereby relieving D of liability for negligence; if one of those risks is realized, P may be precluded from seeking redress from D claiming D breached a duty owed to P by exposing her to those risks

1. D must show that P’s conduct suggested

a. Open consent to the risk, 

b. Voluntary participation in the activity, and

c. Full understanding of the danger

2. Implied assumption of the risk: can be seen as unnecessary b/c subsumed by comparative fault (some states have abolished it..)

3. MAY be a bar (total or partial) to recovery, depends on jurisdiction 

ii. Reasonable v unreasonable implied assumption of the risk

1. Reasonable/primary implied assumption of the risk

a. when weighed against risk of injury, P’s waiver deemed reasonable

b. sometimes viewed as a no-duty rule 

c. traditionally a complete bar to recovery

2. Unreasonable/secondary implied assumption of the risk

a. when weighed against risk of injury, P’s waiver deemed unreasonable when comparing benefits and risks

b. overlaps with contributory negligence; P may be allowed (partial) recovery

3. Statutes of Limitations and Repose
a. Statute of limitations: 

i. a law that bars claims (usually by statute) after a specified period, based on when P’s injury occurred

b. Statute of repose: 

i. a statute barring suit brought after a specified time since D acted, even if period ends before P suffered injury

c. distinction between the two: when the clock starts

i. limitation: count from time of P’s injury

ii. repose: count from time act occurred

4. Immunities and Exemptions from Liability

a. Sovereign immunity

i. Definition: a government’s immunity from being sued in its own courts without its consent

1. congress has waived most of federal govt’s sovereign immunity via the Federal Tort Claims Act

a. states vary in their level of immunity

2. reasons it’s been waived:

a. was out of step with the movement in tort liability 

b. in line with the spread of liability insurance

c. cost-spreading and deterrence 

H. Damages and Apportionment

1. Compensatory damages

a. Definition: damages sufficient to indemnify P for her losses (make P whole)

i. economic

1. property: replacement cost; lowered market value

2. personal: medical expenses; lost wages

ii. non-economic

1. pain and suffering

2. mental distress

b. Eggshell Plaintiff Rule

c. remittitur 

i. judge gives P two options:

1. accept the recommended reduction in damage award; or

2. retry the entire case

2. Punitive damages
a. Definition: damages to punish and deter particularly egregious conduct

i. rarely issued

ii. need wanton or malicious conduct

1. more than negligence or even gross negligence 

iii. “punitive damages should be proportional to the wrongfulness of D’s actions”

1. sanctions based on the wrong done, not the status of the wrongdoer 

a. constitutional concerns w/very large awards

2. D’s wealth: you can’t award punitive damages just b/c D is wealthy, but their wealth is relevant if:

a.  they clearly had the ability to fix the problem; 

b. their wealth also plays into their crappy trial tactics 

iv. Posner: punitive damages are necessary b/c 

1. criminal justice systems are underinclusive

2. compensatory damages are underinclusive 

a. since D is only caught some of the time, should be uber-punished when they are caught

b. if they just had the option of paying out compensatory damages occasionally, might make an economic decision to continue the bad conduct
3. Vicarious liability
a. Respondeat superior 

i. Two possible standards for scope of employee’s actions that can be imputed to employer:

1. actions for employer’s benefit

2. actions characteristic of job

a. Rule: respondeat superior applies if “risk was one ‘that may be fairly regarded as typical or broadly incidental’ to the enterprise undertaken by the employer” (Taber)

b. benefit derived by employer from characteristic activities = morale

ii. rationale for respondeat superior

1. how else does company act if not through employees?

2. cheapest cost provider (Calabresi)

a. the rules of tort law are structured with efficient deterrence primarily in mind; have law provide incentives to take care for those who are in the best position to determine cost-efficient precautions against accidents

b. employer is in best position to determine cost-efficient precautions

4. Joint liability and contribution

a. Joint and several liability:

i. Elements:

1. Ds act in concert to commit tort; OR

2. Ds actions cause single indivisible injury; so

a. If injury is divisible, no J&S

b. But Ds DON”T have to act concurrently 

3. Each D fully liable for full damage award– so P gets full amount even if one D is insolvent

ii. All about who bears the cost

1. when one (or more) D is insolvent: 

a. who should be left holding the bucket, innocent P or only partially responsible D? arguments on both sides, different jurisdictions go different ways.. 

2. when no one’s insolvent: 

a. leaves time and hassle of apportionment to Ds rather than P

b. unnamed Ds

i. don’t get factored into apportionment

ii. Rule: “the fault of a fictitious person may not be considered when apportioning negligence among parties to the lawsuit”

5. Indemnification and liability insurance 

a. Overview

i. Types of insurance: 1st party v 3rd party

ii. obligations of insured: pay premiums

iii. obligations of insurer: indemnify insured for incurred liabilities; defend insured against lawsuits by 3rd parties

iv. policy: does insurance eliminate the deterrence purpose of tort liability?

b. Compensatory damages that insurance covers: who gets the $$?? (insurance or P?) arguments on both sides..

i. P didn’t pay the costs, goes against the grain of compensatory damages

ii. But, P’s been paying premiums all along

iii. Aligning incentives: if P can’t recover, they have no incentive to sue (and part of torts is deterrence) 

II. Dignitary Torts  

A. Intent and Transferred Intent

a. Intent: D desires the result OR knows to a substantial certainty that it will occur 

b. Transferred intent is okay, between torts and between victims 

i. That you acted w/intent towards _someone_ is enough 

ii. liability towards third party same as towards first party

B. Battery 

a. Prima facie case

i. D acts

ii. Intending to cause contact deemed harmful or offensive 

iii. That results in such contact

b. Intent 

i. Requisite intent: to cause contact deemed harmful or offensive, not intent to commit battery or intent to harm (you’re on the hook for unintended consequences)
c. Harmful or offensive = contextual

i. “impinge upon an individual’s sense of physical dignity or inviolability”

ii. pre-existing relationship is a factor; it’s all contextual

d. Contact: can be hand to hand, or extended

C. Assault 

a. Prima facie case

i. D acts

ii. Intending to cause V apprehension of imminent harmful or offensive conduct 

iii. V reasonably feels this apprehension

b. Threats 

i. Must be actual, not conditional

ii. Must be imminent threat in real time

iii. No geographic separation (Brooker)
iv. Fear, however reasonable, isn’t enough

c. Intent: same as battery (desires or knows to substantial certainty)

d. Reasonable apprehension = contextual 

i. Circumstances are key in determining reasonableness of apprehension; weigh all circumstances (Vetter)

ii. If V is ultrasensitive and D knows, that’s relevant 

D. False Imprisonment

a. Definition: D’s intentional unlawful restraint or confinement of V to a bounded area

b. Motivation for cause of action: loss of individual liberty 

i. Must be physical confinement, not just “morally obligated” to stay (Lopez v Donut House)

c. Caveats
i. Accidental confinement doesn’t count

ii. V must be aware of their confinement at the time

iii. No minimum amount of time 

E. Defenses (justifications, not excuses) 
1. Consent

a. Express or implied

b. Bar to recovery if D actually and reasonably believed that P consented (even if P didn’t actually consent)

c. Scope of consent matters!! (Koffman – football)

d. Other limitations:

i. Duress/fraud and illegal activities override consent 

1. consent not freely given – no good (can be subtle; power dynamic is enough)

ii. For certain persons consent is not a defense (infants, mentally ill)

iii. And for certain activities consent is not a defense (unlicensed boxing)

2. Self-Defense and Defense of Others  

a. Reasonable standard applies

i. D needs to show actual and reasonable basis that P threatened D with bodily harm

ii. You can be wrong that you were about to be attacked, but your conclusion must have been reasonable under the circumstances (Courvoisier)

iii. Doesn’t matter if there’s another more reasonable course of action, as long as your reaction was within the bounds of reason

iv. No downward reasonableness adjustment for paranoid folks, etc.. 

b. Response must also be reasonable/proportional 

3. Defense and recapture of property

a. Force used must be reasonable/proportional (Jones – dentures)

i. If property owner is not present, NO deadly or excessive force (Katko)

ii. But you can use deadly force if you reasonably believe your life is threatened (someone breaks into your house in the dead of night)

4. Necessity (see also defenses to trespass)
a. D is protecting from natural occurrence/harms by third party and in process injures P

i. Distinguish from self-defense: protecting from harms by P

b. Public and private

i. Public: complete defense

ii. Private: incomplete defense (still must pay for damages)

c. Limitations 

i. you can ONLY argue necessity if there was risk of death, serious bodily harm, or loss of substantial propery

ii. only property can be injured/appropriated 

F. IIED

1. Prima facie case
a. extreme and outrageous conduct

b. intentionally or recklessly causes V

c. severe emotional distress

2. extreme and outrageous

a. what counts as sufficiently outrageous – sometimes deemed question of law for judge, sometimes deemed question of mixed law and fact for jury 

b. “merely offensive, insulting, or careless” =/= outrageous

3. intentionally or recklessly causes V

a. need alignment, directed at P (no transferred intent!!)

b. but this undercuts recklessness prong, recklessness is hard to direct at someone.. 

4. severe emotional distress

a. needs to be “so severe that no reasonable person could be expected to endure it”

b. “some degree of transient emotional distress is the price of living among people”

5. no physical manifestations of mental distress required
a. how do you prove “SO severe, etc” in the absence of physical manifestations? 

6. Defenses: subsumed in assessment of “outrageousness” 

7. Supplement, not supplant: 

a. Usually you CAN”T claim IIED or NIED to supplant another tort (ie, if you have an assault claim, you can’t claim IIED for the same action)

b. BUT some courts (Jones v Clinton) seem like they might let you supplant.. 

c. or supplement for the same action (Miller v National Broadcasting)

III. Liability without fault  

A. Overview 

1. Basis of liability is not that D has intentionally or negligence performed a harmful act but rather that D is engaging in a particular sort of activity that interferes w/one of Ps interests (can be property or personal)

2. Distinction: strict liability and absolute liability

a. Strict liability: negligence w/out fault, but you still have to show that there was some defect

b. Absolute liability: no limitations; basically insurance

3. Regime of liability w/out fault can also be set up as reasonable alternative to common law torts 

a. Ie, workers’ comp 

B. Trespass

a. Trespass to chattel

i. Intentional interference w/right of possession to personal property

ii. Conversion

b. Trespass to land

i. Definition: D’s voluntary and intentional touching of land which interferes with P’s right of exclusive control and possession in a certain piece of real property 

ii. Trespasser commits trespass to land if intentionally:

1. enters landowners land or compels third person to do so; or

2. remains on the land; or

3. fails to remove from the land an object trespasser is obligated to remove

iii. intent: intent to touch land, not intent to commit trespass

iv. damage to land NOT required

1. you could be seeking an injunction

2. or punitive damages (Jacques)

v. invasion of property does NOT have to be direct

1. runoff, acorns dropping are good enough

vi. land rights: above and below ground

1. but not to the heavens (airplanes are allowed!)

vii. person making claim must have proprietary interest in land

c. Defenses to trespass
i. Consent

1. Can be express or implied

2. Limits on consent: scope

a. time 

b. geography 

c. purpose (Hubbard Broadcasting)

3. negating consent (defenses to the defense)

a. incapacity

b. beyond scope

c. fraud/duress

d. illegality 

4. knowledge =/= consent

a. no notice requirement

ii. Necessity

1. private necessity = incomplete defense; still required to compensate (but no punitives)

a. same result as straightforward trespass..

b. aligning incentives: force the economic evaluation to preserve maximum value

C. Nuisance 

a. Public and private (we’re concerned w/private)

b. Definition of private nuisance: conduct that continually and unreasonably interferes with P’s use and enjoyment of own property

i. Distinguish from trespass: trespass speaks to invasion; nuisance, to interference w/enjoyment

c. Requirements of nuisance:

i. Invasion has to be either: 

1. intentional and unreasonable, OR

2. unintentional and otherwise negligent or reckless

ii. P must have proprietary interest in property 

iii. Oregon factors (Penland)

1. location of nuisance

2. character of neighborhood

3. nature of nuisance

4. frequency of intrusion

5. effect on P’s life and property 

d. Defense: coming to the nuisance

i. Does NOT bar recovery, but is a factor

ii. Not a complete defense b/c aligning incentives: want people to take their nuisances far, far away from where people will want to be 

iii. NO implied consent/waiver just because you wait to complain

e. Damages

i. General rule: if the nuisance leads to substantial damages, then you get an injuction

1. but not always; look at cost/benefit (Boomer)

D. Ultrahazerdous activities

a. RT 2nd § 519: General Principle of Strict Liability

i. One who carries on an abnormally dangerous activity is subject to liability for harm to the person, land or chattels of another resulting from the activity, although he has exercised the utmost care to prevent the harm

ii. This strict liability is limited to the kind of harm, the possibility of which makes the activity abnormally dangerous

b. Abnormally dangerous? 

i. 6 restatement factors (RT 520)

1. High degree of risk of harm to 3rd person, land or chattels;

2. Likelihood harm will be great

3. Inability to eliminate the risk through reasonable care

4. Extent that activity is commonly undertaken

5. Inappropriateness of conducting activity on premises; and

6. Weighting activity’s value to community versus its dangerous attributes

ii. Courts are reluctant to take an expansive view of what constitutes an abnormally dangerous activity b/c you could always sue in negligence

iii. Old common law: ultrahazerdous activities restricted to wild animals, explosives

1. Wild animals

a. domestic animals: strict liability only if owner has actual or constructive knowledge of animal’s vicious tendancies

i. this can be changed by statute! (pingaro)

b. wild animals: strict liability even if possessor takes utmost care, has no knowledge

c. but, you can still apportion liability (Mills v Smith)

c. Rationale for SL

i. Ultrahazerdous activity usually destroys evidence, creates evidentiary hurdle that you couldn’t surmount w/out SL

ii. Some activities are so dangerous we’re not sure if we want people to engage in them at all

1. Posner: says if you impose strict liability, you’re aligning incentives; you want people to engage in these activities ONLY if they can pay the price for it

d. Strict liability: only have to show that they engaged in the activity 

i. easier than negligence, easier even than trespass b/c don’t have to show they touched the land

ii. BUT – still need alignment; harm resulting from the ultrahazerdous activity must be of the kind that makes the activity abnormally dangerous (Foster Mills)

e. Defense: assumption of the risk 

i. Leads to counterintuitive outcome – if you’re warned and you don’t see/understand the warning, strict liability; if you’re warned and decide to proceed anyways, assumption of risk may be a partial defense

E. Products Liability 

a. Products liability: claim whereby P seeks damages from manufacturers and sellers of defective products that injure themselves or their property 

i. Based on both common and statutory law

1. Developed in CA common law

ii. In PL, P can seek relief from anyone in distribution chain

1. No privity (MacPherson)

iii. Buyer and user can seek relief

1. And injured bystander, IF harm to them is foreseeable (Elmore)

b. PL Elements 

i. D is liable to P for PL if:

1. P suffered injury

2. D sold a product

3. D is a commercial seller of such products

4. Product defective when D sold to A

5. Defect an actual and proximate cause of P’s injury

a. causation element: strict liability, not absolute liability

ii. RT 2nd § 402A

1. One who sells any product in a defective condition unreasonably dangerous/not reasonably safe (later version) to the user or consumer or to his property is subject to liability for physical harm thereby caused to the ultimate user or consumer, or to his property, if

a. the seller is engaged in the business of selling such a product, AND

b. it is expected to and does reach the user or consumer without substantial change in the condition in which it is sold

2. the rule stated in subsection (i) applies although

a. the seller has exercised all possible care in the preparation and sale of his product, AND

b. the user or consumer has not bought the product from or entered into any contractual relation with the seller

iii. “unreasonably dangerous”: law in flux post-Cronin; is this a requirement or not? 
c. Basis for PL claim

i. Manufacturing defects

1. malfunctioning or aberrant unit of a particular standardized product

ii. Design defects

1. inherent flaw in the standard design of the product

a. this potentially makes all units dangerous

b. “state of the art” at the time is probative, but not dispositive 

2. 2 tests for design defect:
a. Consumer expectation test
i. If P demonstrates product failed to perform as safely as an ordinary consumer would expect when used in an intended or reasonably foreseeable manner

ii. Lower burden on P

b. Risk-utility test

i. P proves product’s design proximately caused injury; and

ii. D fails to prove that design’s benefits outweigh its inherent risks of danger

iii. Meant to deal w/the issue that many products have both inherent utility and danger

c. When to use which test (Soule):

i. Consumer expectation: apply when everyday experience allows ordinary consumer to make assessment of whether violates safety standards

ii. Risk utility: when complex design or tech info goes beyond ordinary user’s experience/knowledge

iii. Failure to warn

1. failure to give adequate warnings or instructions for safe use

2. leads to excessive warnings (
iv. Misrepresentation 

1. failure to truthfully represent the quality of the product

d. Injury from products could sound in four different claims:

i. PL (strict liability)

1. liability w/out fault

ii. Negligence 

iii. Warranties 

1. express warranty

2. implied warranty of merchantability 

3. implied warranty of fitness for a particular purpose (salesperson knows customer has specific intended use, says will be fit for that)

iv. Misrepresentation 

1. public misrepresentation of material fact

2. P reasonably relies

3. P is injured

v. BUT, as a practical matter, usually you’d claim PL b/c easier to prove

vi. Traynor’s rationale for PL strict liability (Escola):

1. M owes customers high-level of product safety

2. M is in best position to take precaution 

3. M is least-cost provider

4. M caused the harm

5. V’s entitlement to remedy should not turn on M’s fault

6. Recognizing V’s evidentiary hurdle in uncovering fault

7. Judicial candor in creating legal rule

e. Defenses to PL

i. Assumption of the risk 

ii. Misuse of product

1. misuse has to be substantial AND unforeseeable

iii. Statutes of repose

IV. Derivative suits   

A. Derivative claims:

a. if decedent was contributorily negligent/bared from recovery, derivative actions are also bared

B. Wrongful death 
a. Compensates immediate family members for their losses (not decedent’s losses) stemming from decedent’s death  

i. vicarious/derivative claim

ii. Damages:

1. you get the money they would have put towards your support, and a sum that compensates for their company 

a. compensatory: tiered to expected income (is this normatively fair? Think 9/11 fund..)

b. loss of consortium, but no bereavement

2. punitive damages??
b. Acts/statutes create causes of action for survivors

i. Way of allowing Ps (survivors of decedent) to recover from D, which common law denied (b/c Palsgraf problem)

1. usually must be brought by family member (defined in statute)
2. strictly limited by terms of statute

ii. “wrongful” = tortious

1. so if decedent would have been able to sue for a tort had they lived, family member can sue for wrongful death

C. NIED Bystander Claims
a. Compensates immediate family members for their severe emotional distress due to watching D kill decedent

i. Can’t recover for normal bereavement, but can recover for the extra distress if you witness the death

ii. Theoretically IIED possible too, but usually people don’t kill someone w/the intent of distressing a third party.. 

iii. only for close relatives 

1. is this a good proxy for people who are closest to us? Would suffer the most emotional distress?

iv. tests are problematic, court is worried about floodgates of liability 

b. current test: La Chusa (scene of the accident)

i. Elements:

1. P was a close relative of V

2. P was present at scene of accident and was aware at the time that V was injured; 

3. P suffered severe emotional distress more severe than disinterested witness might experience

ii. still somewhat arbitrary/underinclusive..

D. Estate claims (representative of victim, NOT a derivative claim)
a. Compensates decedent for damages BEFORE death

i. not lost future wages, 

ii. but yes lost wages before death; medical expenses/pain and suffering before death

b. Brought by estate on behalf of decedent 

E. Loss of consortium

a. Compensates immediate family member (usually spouse) for loss of “services” of injured spouse 
i. Element of wrongful death damages if victim dies;

ii. Freestanding claim if victim lives

1. theoretically available for any tortious conduct that generates requisite injury to the spouse (but usually brought w/battery, negligence)

V. Other   

A. Implied rights of action 

a. Definition

i. Permits P to point to a standard of conduct set out in statute/regulation

ii. Basically creates what amounts to tort liability for conduct that, w/out the statute, is not tortious 

iii. Alignment –statute must have been created to protect this class of people from this type of harm 

b. Theory: “right implies a remedy”

i. P is suing for a distinct wrong defined by statute’s substantive terms; 

ii. not an add-on to an existing vehicle for recovery (negligence/other torts not present as a framework)

c. When is there an implied right of action? 

i. Cort v Ash: 4  factors in inferring an implied right of action from a statute

1. P in class of persons meant to be protected by statute?

2. indication of legislative intent (explicit or implicit) to create or deny such a remedy?

3. consistent w/the underlying purpose of the legislative scheme to imply a remedy?

4. cause of action traditionally relegated to state law, so that it would be inappropriate to infer a cause of action based on federal law?

ii. BUT – Cannon and Redington (both post-Ash) – really punt to Congress, criticize creating federal implied right of action 

Torts Checklist
Negligence: Harm and Duty

I. Harm/Injury 

4. Physical harm/injury 

5. Pure emotional harm  

a. No general duty 

i. Parasitic – physical ONLY

b. NIED 

i. Near victims/negligent assault 

ii. Zone of danger test (Robb)

iii. Need alignment (Gottshall)

c. Undertakings to be vigilant of another’s emotional well-being (Gammon)

6. Pure economic loss

e. No general duty 

i. parasitic okay (prop or physical)

f. Exceptions 

iii. Professional/special relationships 

J. Duty 

3. General Duty of Care

4. Qualified Duties of Care

d. Premises liability

iii. Conditions on land, not activities

iv. Categories of entrants: 
1. trespasser: no duty (but no willful/reckless/wanton harm)

2. licensee: warn of known hidden hazards (no duty to inspect)

3. invitee: seek out dangerous conditions and fix OR warn

a. maybe protect against third parties (crime in parking lot)
e. Affirmative duties to rescue and protect 

i. Generally NO affirmative duty to rescue

1. exceptions 

a. misfeasance – YES duty (no for nonfeasance)

b. special relationships 

c. joint venture ( duty to rescue 
f. Policy-based duty exemptions

i. avoid crushing liability, greater public good (Strauss v Belle)

ii. Cheapest cost provider (Calabresi)

Negligence: Breach

7. Reasonable Person Standard

c. What a reasonably prudent person would do in these circumstances 

i. Adult standard; objective, not subjective (no “best efforts”)

d. Upward/downward corrections:

i. Kids (exception: kids engaged in adult activity) 

ii. physical disabilities (NO correction for mental disabilities)

iii. professionals

1. expert testimony to establish standard of care unless “sufficiently obvious” (Walter v WalMart)

iv. common carriers (extraordinary care)

8. Industry and Professional Custom

a. TJ Hooper Rule: Custom = relevant and probative, not dispositive 

b. The anti-Hooper Rule: for certain professions (highly technical, eg, medicine), the court will look to the respective standard practice

i. medicine: prudent patient standard, not prudent doctor 

9. Cost-Benefit

a. Hand calculus: B < P*L

i. B = cost of efforts by D to prevent harm; P = probability that harm will occur; L = magnitude of harm, if it does occur

ii. look at change, not just flat probability (B < P1*L – Po*L)

10. Res Ipsa Loquitur

a. Effect: burden shifting

b. Components of res ipsa:

i. P was injured in an accident that would not normally happen without negligence

ii. D had control over the instrumentality

iii. P did not cause the harm

11. Negligence Per Se

a. purpose of statute must be safety (NOT records)

i. but safety standard in admin law is okay (Bayne)

b. Alignment – purpose of statute 

i. Statute meant to prevent the class of harm that occurred, 

1. in the way it occurred (Victor), 

ii. to the class of person to whom it occurred

c. Effect: burden shifting

i. P doesn’t have to prove breach

ii. it’s on D to prove reasonableness of violation

12. Aligning incentives/cheapest cost provider 

Negligence: Cause in Fact

6. But-for standard

a. Under preponderance = most likely scenario 

i. reasonable inference is okay; speculative conjecture is NOT

b. substantial factor: softer standard 

7. Lost chance 

8. Expert testimony

a. court charged to act as gatekeeper (Daubert); not general acceptance (Frye)

i. reviewed under “abuse of discretion” standard (Joiner)

ii. also for technical info, not just science (Kumho)

b. Daubert test: 4 factors judge should weigh in deciding whether to admit expert testimony

1. theory can be and has been tested according to the scientific method;

2. has been subjected to peer review and publication

3. known/potential rate of error (for a given technique);

4. generally accepted

9. Multiple necessary causes

i. Components: multiple but-for causes; in concert; single, indivisible injury

ii. Apply but-for standard; each is but-for cause

10. Multiple sufficient causes

i. two or more causes, each alone was sufficient (so both fail but-for)

ii. cause single, indivisible injury 

iii. apply substantial factor standard

1. must be sufficient before it can be substantial 

11. Burden shifting

a. Joint tortfeasors 

i. have burden of proving NO causation (& burden of apportionment)

ii. Definition: 

1. act in concert;

2. single, indivisible injury; or

3. vicarious liability 

b. Alternative causation

i. Rule: two acts = sole cause of injury ( burden shifting (prove NO causation)

1. Ds are considered independent tortfeasors (NOT joint)

ii. this is the res ipsa of causation

Negligence: Proximate Cause
A. General requirement of prox cause: 

i. reasonable nexus between negligent act and resulting injury; 

1. nexus must not be too attenuated, remote, or coincidental

2. “furnishing the condition”/setting stage not enough (Union Pump)

B. Three tests for proximate cause:

i. Directness test

ii. Reasonable foreseeability

1. Looks to see if those types of injuries were reasonably foreseeable consequences of the act

iii. Risk rule

1. Reasonable foreseeability w/added component: looks to the reasonable foreseeability of the type of injuries AND the way they occured

2. requires even more alignment than reasonable foreseeability

K. Eggshell Plaintiff Rule

i. “you take your victim as you find them”

ii. Type of harm: foreseeability analysis applies

iii. Magnitude of harm: foreseeability analysis does NOT apply, D fully liable 

L. Superseding Cause 

i. intervening act sufficient to override original cause 

1. “highly extraordinary” test

ii. A crime is not a superseding cause per se 

1. RT: crime or intentional tort is a superseding cause per se UNLESS foreseeability of crime/act is one of the reasons that act was negligence

M. Palsgraf 

i. Cardozo

1. duty is relational (act must be neg w/respect to P)

a. includes foreseeability in duty analysis 

ii. Andrews

1. duty to the world – “all things considered” approach

a. criticism: drops the duty leg out of negligence altogether

iii. Modern approaches – varied (relational/not; “all things considered”/not)

Affirmative Defenses to Negligence 

5. Comparative Fault

a. ONLY a defense to negligence, not to intentional torts or reckless behavior 

b. Reduces recovery proportionately to fault

i. pure comparative fault 

ii. modified comparative fault

c. failure to mitigate DOES reduce recovery (Spier – seatbelt)

6. Express assumption of the risk

i. Usually involves a K waiving liability

ii. Defenses against express assumption of the risk: 

1. accident is beyond scope of K (so no risk assumed) 

2. agreement violates public policy 

a. six factors from CA Supreme Court (Tunkl v Regents)

i. activity suitable for public regulation

ii. activity open to public

iii. agreement one of adhesion

iv. activity necessary or important to public

v. unequal bargaining power between parties

vi. agreement results in control of person/property

7. Implied assumption of the risk

i. P’s conduct implies consent to risk

1. IF P’s conduct suggested

a. Open consent to the risk, 

b. Voluntary participation in the activity, and

c. Full understanding of the danger

2. MAY be a bar (total or partial) to recovery, depends on jurisdiction 

ii. Reasonable v unreasonable implied assumption of the risk

1. Reasonable = waiver; no recovery 

2. Unreasonable = comparative fault; reduced recovery 

8. Statutes of Limitations and Repose

a. distinction: when the clock starts

i. limitation: count from time of P’s injury

ii. repose: count from time act occurred

9. Immunities 

a. Sovereign immunity

Damages and Apportionment
6. Compensatory damages

a. Make P whole

i. economic

ii. non-economic

b. Eggshell Plaintiff Rule

7. Punitive damages

a. Definition: damages to punish and deter particularly egregious conduct

i. rarely issued

ii. need wanton or malicious conduct

1. more than negligence or even gross negligence 

iii. “punitive damages should be proportional to the wrongfulness of D’s actions”

1. D’s wealth relevant if:

a.  they clearly had the ability to fix the problem; 

b. their wealth also plays into their crappy trial tactics 

iv. Posner: punitive damages are necessary b/c 

1. criminal justice systems are underinclusive

2. compensatory damages are underinclusive 

a. since D is only caught some of the time, should be uber-punished when they are caught

b. if they just had the option of paying out compensatory damages occasionally, might make an economic decision to continue the bad conduct

8. Vicarious liability

a. Respondeat superior 

i. Two standards for scope of employee’s actions that can be imputed to employer:

1. actions for employer’s benefit

2. actions characteristic of job

a.  “risk was one ‘that may be fairly regarded as typical or broadly incidental’ to the enterprise undertaken by the employer” (Taber)

ii. employer is cheapest cost provider (Calabresi)

9. Joint and several liability:

i. IF Ds act in concert to commit tort; OR cause single indivisible injury; THEN

ii. Each D fully liable (Ds bear cost of insovant D/time & hassle of apportionment)

10. Unnamed Ds don’t get factored into apportionment

11. Indemnification and liability insurance 

a. Types of insurance: 1st party v 3rd party

b. policy: does insurance eliminate the deterrence purpose of tort liability?

c. Compensatory damages that insurance covers: who gets $$?? (insurance or P?) 

Battery, Assault, False Imprisonment, IIED
G. Intent and Transferred Intent

a. Intent: D desires the result OR knows to a substantial certainty that it will occur 

b. Transferred intent is okay, between torts and between victims 

H. Battery 

a. Prima facie case

i. D acts

ii. Intending to cause contact deemed harmful or offensive 

iii. That results in such contact

b. Harmful or offensive = contextual

i. pre-existing relationship is a factor

c. Contact: can be hand to hand, or extended

I. Assault 

a. Prima facie case

i. D acts

ii. Intending to cause V apprehension of imminent harmful or offensive conduct 

iii. V reasonably feels this apprehension

b. Threats 

i. Must be imminent threat in real time

ii. Fear, however reasonable, isn’t enough

c. Reasonable apprehension = contextual 

i. Circumstances are key in determining reasonableness of apprehension

ii. If V is ultrasensitive and D knows, that’s relevant 

J. False Imprisonment

a. Definition: D’s intentional unlawful restraint or confinement of V to a bounded area

b. Caveats

i. Accidental confinement doesn’t count

ii. V must be aware of their confinement at the time

iii. No minimum amount of time 

K. IIED

8. Prima facie case

a. extreme and outrageous conduct

i. “merely offensive, insulting, or careless” =/= outrageous

b. intentionally or recklessly causes V

i. need directed at V (undercuts recklessness..)

c. severe emotional distress

9. no physical manifestations of mental distress required
10. Defenses: subsumed in assessment of “outrageousness” 

11. Supplement, not supplant 

Defenses to Battery, Assault, FI

5. Consent

a. Express or implied

i. Bar to recovery if D actually and reasonably believed that P consented 

ii. Limitations:

1. Scope of consent!! (Koffman – football)

2. Illegal activities 

3. duress/fraud (not freely given – subtle/power dynamic) 

4. certain persons (infants, mentally ill)

6. Self-Defense / Defense of Others  

a. Reasonable standard applies

i. D needs to show actual and reasonable basis that P threatened D with bodily harm

b. Response must also be reasonable/proportional 

7. Defense and recapture of property

a. Force used must be reasonable/proportional (Jones)

i. If property owner is not present, NO deadly or excessive force (Katko)

8. Necessity 

a. natural occurrence/harms by third party 

i. Public: complete defense

ii. Private: incomplete defense (still must pay for damages)

b. Limitations 

i. ONLY necessity if: risk of death, serious bodily harm, loss of substantial propery

ii. only property can be injured/appropriated 

Trespass, Nuisance, Defenses

F. Trespass

a. Trespass to chattel

i. Conversion

b. Trespass to land

i. voluntary + intentional touching of land

1. touching can be indirect

ii. trespass = :

1. enters land or compels third person to do so; or

2. remains on the land; or

3. fails to remove object 

iii. damage to land NOT required

iv. person making claim must have proprietary interest in land

G. Defenses to trespass

i. Consent

1. express or implied

2. Limits on consent: scope

a. time 

b. geography 

c. purpose (Hubbard Broadcasting)

3. negating consent (defenses to the defense)

a. incapacity

b. beyond scope

c. fraud/duress

d. illegality 

4. knowledge =/= consent

a. no notice requirement

ii. Necessity

1. private necessity = incomplete defense

H. Nuisance 

a. Public and private 

b. continually + unreasonably interferes w/use and enjoyment of P’s own property

i. Invasion has to be either: 

1. intentional and unreasonable, OR

2. unintentional and otherwise negligent or reckless

ii. P must have proprietary interest in property 

c. Defense: coming to the nuisance

i. Does NOT bar recovery, but is a factor

ii. NO implied consent/waiver just because you wait to complain

d. Damages

i. General rule: substantial damages ( injuction

1. but not always; look at cost/benefit (Boomer)

Products Liability
a. In PL, P can seek relief from anyone in distribution chain

1. No privity (MacPherson)

b. Buyer and user can seek relief

2. And injured bystander, IF harm to them is foreseeable (Elmore)

c. PL Elements 

ii. D is liable to P for PL if:

1. P suffered injury

2. D sold a product

3. D is a commercial seller of such products

4. Product defective when D sold to A

5. Defect an actual and proximate cause of P’s injury

a. causation element: strict liability, not absolute liability

iii. RT 2nd § 402A

1. product: unreasonably dangerous

a. not reasonably safe (later version) 

2. law in flux post-Cronin; is this a requirement or not? 

d. Basis for PL claim

iv. Manufacturing defects

v. Design defects

1.  “state of the art” at the time is probative, but not dispositive 

2. 2 tests for design defect:

a. Consumer expectation test

i. If P demonstrates product failed to perform as safely as an ordinary consumer would expect when used in an intended or reasonably foreseeable manner

ii. Lower burden on P

b. Risk-utility test

i. P proves product’s design proximately caused injury; and

ii. D fails to prove that design’s benefits outweigh its inherent risks of danger

iii. Meant to deal w/the issue that many products have both inherent utility and danger

c. When to use which test (Soule):

i. Consumer expectation: everyday experience allows ordinary consumer to make assessment 

ii. Risk utility: complex design/tech info beyond ordinary user’s experience/knowledge

vi. Failure to warn

1. failure to give adequate warnings or instructions for safe use

vii. Misrepresentation 

1. failure to truthfully represent the quality of the product

PL/Ultrahazerdous Activities
e. Injury from products could sound in four different claims:

viii. PL (strict liability)

ix. Negligence 

x. Warranties 

1. express warranty

2. implied warranty of merchantability 

3. implied warranty of fitness for a particular purpose 

xi. Misrepresentation 

xii. BUT, as a practical matter, usually you’d claim PL b/c easier to prove

f. Defenses to PL

xiii. Assumption of the risk 

xiv. Misuse of product

1. misuse has to be substantial AND unforeseeable

xv. Statutes of repose

I. Ultrahazerdous activities

a. Abnormally dangerous? 

i. 6 restatement factors (RT 520)

1. High degree of risk of harm to 3rd person, land or chattels;

2. Likelihood harm will be great

3. Inability to eliminate the risk through reasonable care

4. Extent that activity is commonly undertaken

5. Inappropriateness of conducting activity on premises; and

6. Weighting activity’s value to community versus its dangerous attributes

ii. Courts reluctant to take expansive view of what’s abnormally dangerous 

iii. Old common law: wild animals, explosives

b. Strict liability: only have to show that they engaged in the activity 

i. BUT – still need alignment; harm resulting from the ultrahazerdous activity must be of the kind that makes the activity abnormally dangerous (Foster Mills)

c. Defense: assumption of the risk 

Derivative suits

F. Derivative claims:

a. if decedent was contributorily negligent/bared from recovery, derivative actions are also bared

G. Wrongful death 

a. Compensates immediate family members for their losses (not decedent’s losses) stemming from decedent’s death  

i. Damages:

1. you get the money they would have put towards your support, and a sum that compensates for their company 

a. compensatory: tiered to expected income 

b. loss of consortium, but no bereavement

ii. strictly limited by terms of statute

iii. “wrongful” = tortious

H. NIED Bystander Claims

a. Compensates immediate family members for their severe emotional distress due to watching D kill decedent

b. current test: La Chusa (scene of the accident)

i. Elements:

1. P was a close relative of V

2. P was present at scene of accident and was aware at the time that V was injured; 

3. P suffered severe emotional distress more severe than disinterested witness might experience

I. Estate claims (representative of victim, NOT a derivative claim)

a. Compensates decedent for damages BEFORE death

J. Loss of consortium

a. Compensates immediate family member (usually spouse) for loss of “services” of injured spouse 

i. Freestanding claim if victim lives

Implied rights of action

d. Definition

i. Creates tort liability for conduct that, w/out statute, is not tortious 

ii. Alignment –statute must have been created to protect this class of people from this type of harm 

iii. Theory: “right implies a remedy”

e. When is there an implied right of action? 

i. Cort v Ash: 4  factors in inferring an implied right of action from a statute

1. P in class of persons meant to be protected by statute?

2. indication of legislative intent (explicit or implicit) to create or deny such a remedy?

3. consistent w/the underlying purpose of the legislative scheme to imply a remedy?

4. cause of action traditionally relegated to state law, so that it would be inappropriate to infer a cause of action based on federal law?

ii. BUT – Cannon and Redington (both post-Ash) – really punt to Congress, criticize creating federal implied right of action 
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