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1) Overview

a) What is a Tort?
Tort:  Injury to P by D, for which P is entitled to damages.

Factors to consider:

· Was P’s injury avoidable?

· Was P or D in a better position to avoid the injury?

· Will assigning liability to D decrease the likelihood of reoccurrence of this type of injury?

· Weigh responsibility of P with accountability of D

Possible systems:

· Strict / Absolute Liability – simpler, cheaper system; might stifle innovations

· Negligence – middle ground; used to determine who is at fault

· No Liability – easy to administer, but no redress so unfair; no incentives to prevent injury to others

Negligence – conduct below legal standard to protect against unreasonable harm
Recklessness – conduct creating an unreasonable risk of physical harm to another
Intent – D desires the result or knows to a substantial certainty that it will occur (R2T §8)
· Intent to cause harm; intent to take action with certainty of harm; or just intent to take action

b) Example Case
Pelman v. McDonald’s – P sued McDonald’s because their food makes them overweight – false advertising.  Case dismissed for lack of causation.
Walter v. Wal-Mart – P sues Wal-Mart when their pharmacist gives her the wrong prescription.  Chemotherapy causes her to get very sick.  Claim based on respondeat superior.  Compensatory damages for medical expenses, pain and suffering.  Punitive damages not allowed because Wal-Mart had procedures in place – no need to punish to ensure it won’t happen again.  No expert testimony required because a reasonable person could know what would happen if you give out the wrong prescription.
c) Coase’s Theorem

Coase Theorem:  Assuming transactions costs are zero, an efficient use of resources results from private bargaining, regardless of the legal assignment of property rights.

Rancher v. Farmer scenario:  cattle trample crops – who is responsible?  Fence built around crops is cheaper than fence built around ranch.  Transaction costs might lead to an inefficient outcome, so create legal rules to promote efficiency.

Analysis:

· $50 for farmer to build fence

· $75 for rancher to build fence

· $100 potential damages

· Assuming zero transaction costs, rancher would agree to pay for fence around farm.  But if transaction costs are high, say $35, then it would cost 85 for rancher to build fence around farm, so he’d just build a fence around his ranch

· This leads to inefficient outcome – legal rule should require farmer to pay and thus promote efficiency.

2) Unintentional Harm
a) Negligence
i) Overview
Negligence versus negligent acts:  only a subset of negligent acts have the potential to be a claim for negligence.

ii) Elements – Prima Facie Case
(1) Injury

Actual physical damages – personal or property; Imminent Danger; Emotional Distress; Economic Loss
(2) Duty

Duty:  legal obligation owed or due to another – someone has a corresponding right; P must be owed a duty by D to win

Questions:  

· To whom is a duty of care owed? – Privity  

· Who owes the duty of care? – depends on jurisdiction; some J have general duty of reasonable care

· Under what conditions does the duty arise? – only subset of injured parties have potential negligence claims
(a) Overview

(i) Privity

Privity:  contract is only valid between primary parties; no duty owed to those outside of contract

MacPherson v. Buick Motor Co. - 3rd party wheel supplier; Buick used wheel in car; Retail dealer sold car to MacPherson.  MacPherson injured when defective wheel broke.  Under privity, Buick would not be liable because they did not sell to MacPherson.  Cardozo made exception to privity when product is inherently dangerous when defective.  Wheel not inherently dangerous, but defective wheel on a car is.  Privity not a requirement for liability for carelessly produced products.
Winterbottom – English case that established privity

Thomas v. Winchester – Exception to privity when product is inherently dangerous (poison, explosive, etc)

(ii) Foreseeability

Foreseeability:  1) foreseeability of P; 2) foreseeability of harm
Mussivand v. David – David  sleeps with West, Mussivand’s wife, and gives her an STD.  Does Mussivand have a duty to take care not to pass the STD on to David?  Yes, it was reasonably foreseeable that West would pass the STD to David.  Not foreseeable that West would pass it on to other potential partners, so no duty there.
(b) Qualified Duty

(i) Premises Liability

Salaman v. City of Waterbury – P  not a trespasser, but licensee.  City liable to licensee if they knew he was on premises and failed to warn of hidden danger that was proximate cause of injuries.  No hidden dangers – reasonable person would know of inherent danger of swimming in reservoir – so city (and taxpayers) not liable for his death.  
Entrants to Land:

· Invitee – enters by invitation, in connection with business, or benefit to landowner; or land open to public
· affirmative obligation to identify and protect against dangerous conditions; must make safe known dangers or warn of their existence
· Licensee – granted express or implied permission or consent to be on land, but for his own purpose and not to benefit of landowner
· Duty of care greater than for trespasser; disclose dangerous conditions of which LO aware and licensee not expected to know or discover; not limited to artificial conditions – any conditions that pose a threat and LO is aware

· Trespasser – intentionally and without consent or privilege enters for own purpose, pleasure, convenience
· No duty of care, but duty to refrain from intentionally or willfully injuring

· Children are due a higher standard of care, even if they are ‘trespassing’

Unitary Standard:  All categories owed a duty of reasonable care; no distinction between invitee, licensee, and trespasser.  Some jurisdictions still keep trespasser separate.
Rowland v. Christian – abolished distinction of Invitee, Licensee, and Trespasser.  Followed by most J, though some keep trespasser.
Carter v. Kinney – Carter slipped on icy patch on walk to the Kinney’s door for Bible class.  Carter determined to be a licensee – so Kinney’s not liable.  Kinney’s not aware of icy patch – no duty of protection.
(ii) Pure Economic Loss

Pure economic loss:  intangible loss that does not harm the person or property of another.  No duty of reasonable care to avoid causing pure economic loss through negligence.  Can recover if connected to personal, property damage or part of non-negligent tort.  Exceptions for accountants liability, People Express decision. 
People Express – negligent operation of train caused chemical fire – led to evacuation and temporary closure of nearby airport terminal.  Airline able to recover for pure economic loss – lost bookings and cancellations – though no tangible property damage.
Louisiana v. M/V Testbank – Chemical spill and closing of waters in MS river outlet for over two weeks.  Only commercial fisherman with proprietary interest in fish in those waters can recover for economic loss associated to property damage.  Others such as shippers, marina operators, seafood sellers, restaurants, and bait shops cannot recover.  The court declined to drop the requirement of physical damage to a proprietary interest for recovery for economic loss.  Without this limit unforeseeable losses would be uncontrolled.
Robbins Dry Dock v. Flint – No recovery for economic loss absent physical injury to a proprietary interest.
(iii) Affirmative Duties

1. Affirmative Duty to Rescue

Osterlind v. Hill – No affirmative duty to rescue.  D rented a canoe to obviously intoxicated customers – they capsized and held on screaming for help for 30 min before drowning.
2. Misfeasance v. Nonfeasance

Misfeasance:  generally commit some act(s) that harms another

Nonfeasance:  ordinarily no duty to warn, protect, or rescue another in need

Theobald v. Dolcimascola – Russian roulette.  Parents sue friends for not stopping son from killing himself.  No special relationship to create a duty to protect.  Case of nonfeasance – determined after a contextual investigation.
· Voluntary Undertakings – once a party undertakes to rescue, may require duty of reasonable care in conducting rescue.

· Good Samaritan Immunity – to prevent disincentive for rescue, many exceptions for off-duty professionals or voluntary rescuers – no liability for negligence or even gross negligence in rescuing.

· Special Relationships – carrier/passenger; landowner/guest; school/student; employer/employee; hospital/patient; prison/prisoner.  There is sometimes also a duty to rescue based on particular circumstances.

Farwell v. Keaton – Kids beat up in fight after drinking – when friend drove injured around looking for help, then left him, he was liable for not taking reasonable efforts to obtain medical attention.
Tarasoff v. Regents of U. of California – Poddar confessed to therapist Moore that he wanted to kill Tarasoff.  Moore contacted the police, but his supervisor told him not to warn Tarasoff.  After Poddar did kill Tarasoff, family sued saying there was a duty to warn.  Because victim was identified, the killing was foreseeable and there was a duty to warn.  Concern about violating patient confidentiality.
3. Social Host Liability
McGuiggan v. New England Tel. & Tel. Co. – parents served alcohol to son and friends at a graduation party.  Friend drove away and the son was killed when he leaned out of the car sick and his head hit a post of the telephone company.  Telephone company claimed social host liability because friend got drunk at party which caused him to swerve.  Facts of this case did not impose social host liability.
Private social host:  judged against lower standard; must be egregious example; host does not have experience

Commercial:  higher obligations; incentives to encourage drinking; imposing liability has positive effect on drunk driving
(iv) Policy-Based Exemptions

Strauss v. Belle Realty Co. – Blackout in NYC – Strauss sues landlord for not keeping stairway safe and Con Ed for failure to provide electricity for lights.  Public policy issue – enormous liability of Con Ed if all claims are permitted.  Court limits liability to those in privity with Con Ed as way to limit crushing liability.  Strauss could have prevented harm by carrying flashlight, while Con Ed cannot prevent all blackouts all the time – cheapest cost provider.
Cheapest Cost Provider:  Calabresi
· Rules of tort law structured for efficient deterrence

· Laws should provide incentives to those in position to provide cheapest cost precautions

· Doesn’t always take into account moral obligations

· Should magnitude of harm play a role in assessing liability?

(3) Breach

Breach:  whether party acted in accordance with the standard of care.  Usually question of fact for jury to decide after duty has been established.

(a) Duty v. Breach

Rogers v. Retrum – Student injured while driving off campus after teacher gave him an F to teach him a lesson.  School owed a duty to protect students, the open campus policy led to the accident which was foreseeable.  But the risk of driving off campus was not unreasonable, so there was no breach of duty.  Judge decided breach in this case.
Caliri v. NH Dept. of Transportation – Reasonable care must be used in conduct of defendant – not prevention of unreasonable risks on the roads.  Icy patch on roads not cleared by DOT does not give rise to liability.  Jury instructions upheld as properly laying out the standard of care owed.
Pingaro v. Rossi – NJ “dog bite” statute establishes strict liability as the standard of care.  Breach even though not a case of negligence which led to the injury.  Meter reader ignored “beware of dog” sign and went in backyard – was bitten by dog.
Jones v. Port Authority – Common carrier owes highest standard of care or extraordinary care.  Jury instructions about reasonably prudent person did not reflect heightened standard of care.  Bus driver started and stopped suddenly before passenger could take a seat.
Beausoleil – Train passenger killed after disembarking and then crossing tracks – struck by another train.  As trespasser on tracks, only owed duty to refrain from reckless conduct – substantial harm must have been likely to occur and the risk  of harm must have been intentionally or unreasonably disregarded.

Spectrum of Liability in Physical Harm Cases:

· Complete Immunity – no duty to prevent any harm 

· Batteries – duty to refrain from purposefully or knowingly harming another

· Beausoleil – duty to refrain from recklessly causing harm

· Strauss – duty to avoid causing harm through gross negligence
· Caliri – duty to take reasonable care to avoid harming another

· Jones – duty to take extraordinary care to avoid harm

· Pingaro – strict liability; duty to avoid injuring another

(b) Reasonable Person

Vaughan v. Menlove – Menlove warned of danger of fire from haystacks – they ignite and burn down surrounding cottages.  Menlove held to reasonable person standard, not his own knowledge and belief of the risk.
Reasonable person:

· Objective person – average person of average ability; not particular D with his own ability (heightened or lessened)

· Exceptions – physical disability – downward adjustment; mental disability – generally no adjustment; children – general downward adjustment; professionals – can provide upward adjustments
· Circumstances and era inform decision – often interpretation is still highly subjective

Appelhans v. McFall – Old woman hit by child on bike – falls and breaks her hip.  Negligence claim against child dismissed under tender years doctrine – young children unable to appreciate risk and take appropriate care.  Court upholds doctrine despite misgivings because of precedent.  Negligent supervision claim fails because no prior incident and parents did not have opportunity to follow child and ensure safety.
(c) Custom

The T.J. Hooper – Not custom of the industry to have radio receivers on tugs – could have prevented barges from getting caught in storm and sinking.  Adherence to custom not enough to escape liability – must be held to reasonable person standard.  Because the entire industry could be acting unreasonably, this should not be a shield to liability.  Compliance with custom is relevant and probative, but not dispositive.
Distinguish reasonable prudence from customary prudence – sometimes custom falls outside the boundary of reason.

Posner, Epstein:  Custom is sufficient when there is a relationship between the parties.  If one party is unsatisfied with the custom, they can exert pressure through their relationship.  This assumes complete transfer of knowledge, and there can be market failures, like airbags.  This is a more libertarian viewpoint.
Johnson v. Riverdale Anesthesia Assoc. – Anesthesiologist sued for malpractice.  Standard of care was determined by local practice – now it is more national.  For certain professions the standard of practice is used instead of the reasonable person standard.  This is a higher standard, but adherence to it can absolve liability. (Anti-Hooper Rule)
Largey v. Rothman – Informed consent:  patient was not informed of risk of complication and so not able to provide informed consent.  Discards professional standard and adopts prudent patient standard:  patient’s right of self-determination; protect patients with standard set by law, not physicians; get around “community of silence” that can block expert testimony; lack of consensus on custom.  Causation also a factor:  P must show that if informed would not have consented – based on reasonable person ‘objective’ standard.
· Kaplan – professional standard:  physician must disclose the information a reasonable physician would disclose.

· Canterbury – prudent patient standard:  physician must disclose enough information for the prudent patient to make an informed decision.

(d) Cost-Benefit Analysis

US v. Carroll Towing – No bright-line rule, cases determined based on relation between burden of precaution and the probability of harm weighted by the magnitude of harm.  Cost of keeping bargee on board at all times might be outweighed by the harm to be prevented, even though risk of barge breaking free from dock is low.  Barge owner liable for damages that could have been avoided if bargee had been on board – though not liable for all damages resulting from accident, only the preventable ones.  Discounts custom completely – just relies on the new calculus.
Hand Calculus:  B < P*L – B=efforts by D to prevent harm; P=probability that harm will occur; L=magnitude of harm
Can be difficult to calculate in many cases, but still useful.  If I see numbers on an exam try to apply it – maybe even make up numbers.  Apply to cases where D makes conscious decisions to take (or not) precautions – not momentary lapses.  Apply to non-reciprocal risks – focuses on efficiency and maximizing social wealth.  Criticism is that it doesn’t account for fairness and can be difficult to calculate in real life.
Rhode Island Hosp. Trust Nat’l Bank v. Zapata Corp. – Bank system for detecting forgeries followed custom, and furthermore had savings of $125k with no increase in losses due to forgery.  Thus 125k > 0 so no breach.  Breyer looks at the marginal (rather than actual) effects of the precautions – good application of Hand calculus.
The Flammable Choo Choo of Kentucky – Apply differential Hand Calculus:  B < PL0 - PLb ; B = efforts to prevent harm; PL0 = harm with no burden; PLb = harm with burden.  Train runs through KY, sparks from tracks have 50% chance of causing $200k damage ($100k expected) to farms and horses.  Spark arresters would cost $40k, electric rails would cost $200k.  Spark arresters reduce the chance of damage to 15% ($30k expected), electric rails completely eliminate risk.  Calculus would provide incentives for spark arresters but not for electric rails based on total cost of precaution and damage:  $100k (no burden); $70k (spark arresters); $200k (electric).
Systems of liability affect who bears the risk:  No Liability = farmers bear $100k; Negligence = farmers bear $30k and train $40k; Strict Liability = train bears $70k.

(e) Res Ipsa Loquitur
Elements of Res Ipsa Loquitur
· P injured in an accident that would not normally occur without negligence

· D had control over the instrumentality of the harm

· P did not cause the harm (contributory negligence)

Proving Negligence:

· Burden of Production – must produce evidence that the negligence occurred
· Burden of Persuasion – show by preponderance of evidence (>50%) that it is likely to have occurred
Types of Evidence

· Direct Evidence – direct testimony of witnesses
· Circumstantial Evidence – indirect testimony
Byrne v. Boadle – P hit by barrel of flour while walking by D’s shop.  No direct evidence of negligence, but because of res ipsa loquitur, the fact that the accident happened was sufficient to show negligence occurred.  
D may argue that there was some kind of supervening cause or that the accident could occur without negligence.
Kambat v. St. Francis Hospital – Modern application of res ipsa.  Patient died after surgery because pads were left inside body.  Pads are not normally left in body except through negligence.  Doctors and nurses collectively were in control of the pads.  P did not cause the injury because she was unconscious at the time – also no way for her to know what happened.
(4) Causation

(a) Actual Causation

(i) But-For and Substantial Factor Tests
The act must fall in the chain of events leading to the accident.  Cause inquiry should be neutral – moral aspect of fault independent to causation analysis.
· But-For:  Accident would not have occurred “but-for” D’s negligence; P would not have been injured if D had acted with reasonable care
· Substantial Factor:  D’s negligence is a major, but not the sole, contributing factor to the injury.

Skinner v. Square D Co. – Defective switch – electrocution because P thought power was off when he picked up alligator clips.  No evidence to show that P’s theory was more probable than other explanations – so no recovery.
Why causation?  Want to avoid over-imposition of liability that would prevent people from providing valuable services if internalized costs were too great.  Fairness requires tie to responsibility.  But many parties don’t sue for various reasons – might use punitive damages to deter the conduct causing harm.
Beswick v. City of Philadelphia – 911 operator diverts call to private ambulance – delay in medical attention reduced chances of survival.  Under but-for test, P could not recover because chance of survival was less than 50%, so P may still have died if there was no delay.  Court instead applies substantial factor test – the decline is survival statistics creates a basis for recovery (though limited by that decline).
Lost Chance Claim – Prior to D’s negligence, chance that P would be better off.  Because of D’s negligence, that chance is lost.  Courts take a proportional approach to damage awards.
Hypo:  Homer goes to doctor, heart attack not diagnosed due to negligence.  Later that day, Homer goes to the hospital and is diagnosed.  Homer dies 3 days later.  Chance of recover at doctor was 40%, at emergency room 15%.  No recovery under but-for test, but under lost chance can recover for 25% of harm.  This seems fair, but what if we think of 100 patients who do the same thing.  85 would die, but 60 would have died anyways.  The 25 who actually lost their chance get under-compensated, and the 60 who would have died regardless get overcompensated.  Also, if Homer’s chance of recovery went from 55% to 45%, he could recover the full amount under but-for test, and less under lost chance.  If you think about the harm as the lost chance, not the death, then this test makes sense.
(ii) Proof

Distinction:  P must still show with reasonable certainty what was lost.  If P only shows that there is 25% chance that D’s negligence caused the harm, there is no recovery based on preponderance of evidence.  But if P shows with certainty that P lost 25% chance of recovery due to D’s negligence, then there is recovery for that lost chance.
(iii) Multiple Causes

Multiple Necessary Causes: each of 2 or more acts was necessary for injury, and injury would not have occurred without any one of them.
Multiple Sufficient Causes:  any act is sufficient to cause the damage, but the injury would still have occurred if any one of them had not occurred.  Each act is deemed an actual cause, though it would not satisfy the but-for test.
McDonald v. Robinson – 2 cars driving negligently collide – then they run over P.  Each negligent act was a necessary cause.  Joint and several liability even though D were not acting in concert.  Apportionment of liability is independent and comes after determination of causation.  Only negligent acts can be necessary or sufficient causes.  Non negligent act may be necessary or sufficient, but does not bar recovery or create liability.  
Aldridge v. Goodyear Tire & Rubber Co. – Employees get workers’ comp from Kelley-Springfield, but sue Goodyear for additional recovery based on exposure to chemicals at plant.  Because chemicals were all mixed together, no way to determine if Goodyear’s were a necessary link in causal chain.
Daubert Test:  Admitting Expert Testimony

· Whether theory can be and has been tested according to scientific method

· Whether theory or technique has been subject to peer review

· The known potential error rate in a particular technique

· Whether the theory is generally accepted

(iv) Burden-Shifting

Summers v. Tice – 3 people on hunting trip, 2 of whom negligently shot in direction of the third.  Both are held liable, even though it is not clear if one or the other (or both) actually made the shots that injured P.  D held jointly liable, and burden shifted to D to prove that one or the other caused the harm in order to get off.  Because they cannot prove which one caused the harm, they are both liable.
Joint Tortfeasors:  2 or more individuals who 1) act in concert to commit a tort; 2) act individually but cause a single, indivisible injury; or 3) share responsibility for injury because of vicarious liability.  
(b) Proximate Causation

Proximate causation is only considered after actual causation is established.  Some courts (incorrectly) use proximate causation to stand for the entire causation element.  There must be a reasonable nexus between the negligent act and the resulting injury – may not be too remote, attenuated, or coincidental.

3 doctrines of proximate causation:

· Directness:  focus on how close the act is to the injury (time, space, causal chain) (Polemis)
· Reasonable Foreseeability:  injury must be a reasonably foreseeable outcome of the carelessness (Wagon Mound)
· Risk Rule:  injury to P is of the type normally risked by the carelessness (result is within the scope of reasons why the act is deemed negligent) (Metts)
(i) Foreseeable Risks
Eggshell Plaintiff Rule:  D takes his victim as he finds him; type of harm must be foreseeable, but the magnitude need not
Polemis – plank knocked into hold of ship with leaking gas – caused a spark that ignited an explosion.  Unforeseeability of the harm did not matter because the harm was a direct result of the negligence.

Wagon Mound (No. 1) – Furnace oil carelessly released into Sydney harbor – workers on another ship caused a spark which ignited the oil and burnt down P’s dock.  Directness test reversed – no liability because the harm was not foreseeable.  Dock owners had to concede the fire was unforeseeable because they had given permission for the work to continue – otherwise there would have been contributory negligence.
Wagon Mound (No. 2) – Same facts as in No. 1.  This time, another ship owner sued and won because the fire was determined to be foreseeable.
Union Pump Co. v. Allbritton – Allbritton stays late at plant to help put out fire caused by pump.  Dangerous to walk over pipes, especially when wet.  They walk over on the way to the pump, put out the fire, and on the way back Allbritton slips and injures herself on the pipes.  By that time, the emergency situation had ended, so the fire at the pump was not deemed a proximate cause of her injuries.  The fire had only created the condition where the injury could occur.  Concurrence points out confusion in terminology – pump may have been but-for cause of the injury, but was not a proximate cause.
Metts v. Griglak – Greyhound bus speeds by cars on highway.  Slush sprayed up and car crowded over, result is a rear-end accident.  D successfully argues that the risk of speeding is not that it will kick up slush, so it was not a proximate cause.  Risk rule applied to get D off the hook.  P focused on speeding because easy to prove breach – but difficult for causation.
(ii) Superseding Cause

Supervening Cause – intervening act sufficient to override the cause for which original tortfeasors are responsible, thereby exonerating that tortfeasor from liability.  Originally used to protect D from joint or several liability.  Justifications not as strong with fairer apportionment of responsibility.
Britton v. Wooten – Fire started in trash next to building spreads to roof because it was negligently stacked too high.  D argues that fire was caused by arson which counts as a supervening cause.  Court does not find supervening cause, even if there was arson, because the negligent act created the condition that enabled the fire to occur, and it was foreseeable.
Arcadian – Fertilizer manufacturer relieved of duty when terrorist use its product to make a bomb used at WTC.
(iii) Palsgraf & Kinsman
Relational Aspect of Duty:  Restatement § 281(b) – D’s conduct must be negligent with respect to P or the class of individuals including P.  Breach of duty must be of the duty of care owed to P.  Not just that a duty is owed, but the duty that is breached is owed to P.
Palsgraf v. Long Island RR – Cardozo:  Man rushing to get on train with unmarked package, RR employees try to help him on but knock package out of his hands.  The package falls on the tracks and explodes (it contained fireworks), and the force knocks over scales on platform which fall on Palsgraf.  The RR did owe Palsgraf a duty of care, but that duty was not breached by the negligence.  The breach in knocking the package onto the tracks was not of a duty owed to Palsgraf, so she cannot recover even though the breach was an actual and proximate cause of her injuries.  
Andrews dissent:  focuses on proximate cause instead of duty.  Finds a duty owed to general public not to create unreasonable risk of harm.  This framework drops the duty element from negligence (bad), but takes out subtlety of element alignment and replaces with common sense limits on liability (good).  
Modern approach to Palsgraf:  Cardozo reached the right outcome, but it could and should have been reached through proximate cause instead of duty.  Andrews was right that a duty towards Palsgraf was breached, but there was no proximate cause.  Different approaches by Restatement (Third), CA/NY courts, and Goldberg.  
Petitions of the Kinsman Transit Co. – Ship docked improperly on Buffalo river.  Ice builds up and causes ship to break free.  That ship hits another, then both get stuck in the bridge before it can be raised.  Bridge towers fall causing property damage and ships block flow of water which causes flooding upstream from bridge.  Ship, bridge, and dock owners all held liable for property damage, which was likely result if ship broke free or if bridge wasn’t raised in time.  Court focuses on property damage (not specifically flood damage) when determining the type of damage under the risk rule.  Friendly agrees with the relational aspect of duty (dock and ship owners have duty to those downriver) and with risk rule of causation.
iii) Statutory Causes of Action
(1) Negligence Per Se

P can point to standard of conduct set out in statute or regulation; need not prove D failed to meet reasonable person standard.  Helps efficiency because same issues are not retried.  Also makes safer system because people more likely to follow rules if they will be held liable for breaking them.
Dalal v. City of New York – Failure to wear glasses while driving is negligence per se under state law.  Allows P to easily establish breach element, and jury cannot substitute some other standard different from the statute or regulation.
Bayne v. Todd Shipyards Corp. – D failed to meet state regulation to have protective railing around loading dock.  Regulation determined to apply to P, though he was not an employee.  Dissent argues that there are so many regulations that change often that they should only be used for evidence, not for negligence per se.  Point is that statutes are strongest source of negligence per se, while regulations are not as strong but may still be sufficient.
Victor v. Hedges – D parked his car on sidewalk and was showing P something from his truck when a car lost control and ran into D and the car.  There was statute prohibiting parking on a sidewalk, so P argued for negligence per se, but the statute was not intended to protect others from being struck by a car that veers off the road, so no negligence per se in this case.  Risk rule must be applied to the negligent act.
Martin v. Herzog – Car accident where one driver did not have on lights after sunset, in violation of statute.  Court must instruct negligence per se – jury not allowed to decide there was no negligence.  Driving with lights must still be a proximate cause for recovery – breach of a duty alone is not enough.
(2) Implied Rights of Action 
Permits P to point to a standard of conduct set out in a statute or regulation.  Considered outside the bounds of negligence (and even tort law).  P is suing for a distinct wrong that is defined in the statute’s substantive terms, not using violation of the statute to establish negligence.
Tex. & Pac. Ry. Co. v. Rigsby – Federal Safety Appliance Act used to establish that D strictly liable to provide secure handholds on rail car.  Negligence would not have sufficed – train was not in use and no strict liability in this case.  The statute does not confer upon the individual a right to sue, so it is an implied right of action.
JI Case Co. v. Borak – P owned stock in case, sued because Case issues false statements to get proxy votes for a merger that caused stock price to drop.  False statements in violation of Securities Exchange Act – SEC cannot enforce every violation so there is an implied private right of action to give stronger incentives for compliance with act.  Problems with scope:  why limit to just this statute, and why should P have to be a shareholder if there is fraud on the market?
(3) Wrongful Death

Common law did not allow recovery for death.  When person died, right to recovery died with him, and survivors could not complain of breach of duty owed to another.  This gave perverse incentives:  if you were going to injure someone, you were better off making sure he died.  Statutes create a cause of action for survivors, on behalf of the victim or their own behalf.
Nelson v. Dolan – Nelson riding a motorcycle was chased down in a car by Dolan – motorcycle crashed and Nelson dies.  Nelson’s mother sues under NE wrongful death act – only allows for pecuniary losses for next of kin, so she cannot recover for mental suffering – only loss of companionship, support, etc.  Mother cannot recover for her son’s anguish of impending death and pain and suffering, though his estate can.
iv) Negligent Infliction of Emotional Distress

(1) Overview

Generally no duty to avoid causing economic distress.  Reserved for distress absent physical injury – that would be pain and suffering.  Concerns about fraud and floodgate of claims.  Geographic location / physical manifestation may be important.
Wyman v. Leavitt – P cannot recover for anxiety when blasting caused rocks to land on her property b/c no physical injury.
Robb v. Pennsylvania R.R. Co. – Car stalls and gets stuck on RR crossing.  P flees as train approaches and hits car.  Physical manifestation of distress, but fails the physical impact test.  Medical advances discredit this rule – no contact required to show that shock led to injuries.  Zone of danger rule applied instead, so P can recover.
Consolidated Rail v. Gottshall – 2 related cases.  Gottshall working in heat and humidity – coworker passes out and dies and others made to keep working.  P can recover for extreme anxiety and distress because he is in the zone of physical danger.  Carlisle suffered a nervous breakdown from being overworked and stressed.  Cannot recover for failure to provide a safe working environment – danger was not physical – stress is not sufficient.  FELA claims apply zone of danger test.
(2) Undertaking to  be Vigilant of Another’s Emotional Well-being

Gammon v. Osteopathic Hosp. of Maine, Inc – P given a bloody leg when he collects his dead father’s belongings from hospital.  Because of relationship, hospital had a duty to be vigilant of P’s emotional well-being – harm foreseeable.
(3) Bystander Claims

Sometimes a bystander may be able to recover even when not in the zone of danger.
Waube v. Warrington – Mother watches daughter get run over and killed from window – so distressed she eventually dies.  Father cannot recover for emotional distress on wife’s behalf because she was not in the zone of danger.
Hambrook – Truck left on hill not braked properly rolls backwards and runs over girl.  Mother not at scene but suffers shock and dies when she sees girl in hospital.  Based on proximate cause, P can recover (foreseeable that shock would occur if truck rolled down hill, or that mother would be shocked by peril of her child).  
Dillon v. Legg – Daughter hit by car – mother was at scene of accident but not in zone of danger.  P cannot recover under zone of danger, so CA court expands test.  P must be at scene of accident; fright from contemporaneous viewing of accident; P closely related to V.  Test can be thought of as foreseeability.
Amaya – Zone of danger test in CA courts.  
Thing v. LaChusa – Mother did not observe accident, but rushed to scene and saw her son lying badly injured.  Barred from recovery because she did not contemporaneously view the accident.  Takes the Dillon factors and makes them elements for NIED, not just relevant factors in ad hoc balancing test.
Tests

· Physical Injury:  P cannot recover if there is no physical injury (Wyman)

· Physical Impact:  P can recover only if there is physical impact – the impact need not cause the injury (Ewing)
· Zone of Danger:  P within immediate area of danger; D’s carelessness proximately causes P’s fright; fright produces physical consequences satisfying elements of damage had their been bodily injury (Robb)

· Foreseeability I:  P physically near the scene of the accident; distress due to contemporaneous viewing of accident; P closely related to victim.
· Foreseeability II:  P close relative of V; P present at scene and aware of injury; severe emotional distress more than a disinterested observer would suffer
v) Affirmative Defenses

(1) Comparative Responsibility
Comparative Responsibility – best term for system, used by Goldberg.  Eliminates concept of fault – act must be connected to injury.  Not a bar to reckless or wanton behavior, or to recovery by protected group (child labor, sale of alcohol to intoxicated person)
Contributory Negligence – complete defense; bars recover if P contributed to accident in any way

Last Clear Chance – P who is contributorily negligent may recover if D had the last clear chance to prevent the harm; way around the harsh effects of contributory negligence.  
Comparative Fault (Comparative Negligence) – recently replaced contributory negligence in most jurisdictions
· Pure Comparative Fault – recovery reduced by amount of fault, regardless of the degree
· Modified Comparative Fault

· Greater than 50% - can still be bar to recovery if degree of fault is greater than 50%
· 50% or greater – bar if fault is 50% or greater
· Slight Comparative Negligence – P recovers only if own negligence is slight
United States v. Reliable Transfer Co. – Coast guard failed to properly mark a sandbar and ship did not take proper precautions to avoid getting stuck.  75% of fault to ship, 25% to coast guard.  No recovery under contributory negligence – might be incentive to settle but would be unjust outcome.  More equitable to allow 25% recovery when it is possible to assign portions of fault to each party.
Hunt v. Ohio Dept. of Rehabilitation & Correction – Inmate injures her hand by sticking it into snowblower – alleges not properly trained.  Jury determines she was 40% at fault (may have known 50% would bar recovery).  
Spier v. Barker – P did not wear her seatbelt – this did not contribute as a cause of the action but did increase her injuries.  Not a case of comparative fault, but of failure to mitigate damages.
Baldwin v. City of Omaha – NE football player went crazy – decided not to take his medication and had another psychotic episode in which he was shot by police.  His negligence (55%) was bar to recover under modified comparative fault.
Comparative Fault Problems – FILL THESE IN LATER
(2) Assumption of the Risk

(a) Express Assumption of Risk

A competent P who appreciates the risks and voluntarily agrees to encounter them is barred from recovery when the risk causes him injury.
Jones v. Dressel – Contract for skydiving barred recovery for injuries in scope of agreement.  The contract was freely and fairly entered into – not a common carrier.  No public policy against the agreement based on Tunkl factors.
Tunkl factors for public policy that would void an express assumption of risk:

· Business is typically suitable for public regulation

· Service is of great importance to public

· Willing to perform service to any member of public who seeks it

· Decisive bargaining advantage

· Adhesion agreement

· Person or property placed under control of seller and subject to carelessness

Dalury v. S-K-I, Ltd. – P injured while skiing because of negligently placed pole.  Skiing is inherently dangerous and not an essential public service, but policy weighs against enforcing express assumption of risk.  Ski resort is open to public and must be kept safe – in best position to protect against harm.
(b) Implied Assumption of Risk

Conduct of P implies consent to risk:  1) open consent to risk; 2) voluntary participation in activity; and 3) full understanding of danger.  May have been subsumed in comparative responsibility.

· Primary – D not liable because did not breach duty to P; complete bar; Reasonable assumption of risk

· Secondary – voluntarily encountering the risk is unreasonable, so D not completely off the hook; recovery limited based on proportion of P’s unreasonableness

Typically courts take the approach that implied assumption of the risk is absorbed into Comparative Responsibility.
Monk v. Virgin Islands Water & Power Auth. – Foreman on construction site didn’t use tag line, used his hands to move steel beam and was injured when the beam touched power lines and he was electrocuted.  Under R2T § 343A there is a limited duty owed to invitees to protect against obvious dangers on property.  Monk consented to the danger and was aware of it, so there was a primary assumption of the risk.
Smollet – Ice skater complained about surface around ice being higher, but proceeded to skate and get injury.  Because assumption of risk was reasonable, complete bar to recovery even though P not negligent.  
Murphy v. Steeplechase Amusement Co. – P boarded the “Flopper” at Coney Island, and sued when he fell and hurt himself.  Cardozo used implied assumption of risk to prevent recovery because anyone boarding the ride would have assumed the risk of falling.  Criticism is that this is just an indirect way of saying it is not careless to operate the ride (no breach).
Statutes of Limitations and Repose

· Statute of Limitation:  bars claim after a specified period of time, based on when the injury occurs or develops

· Statute of Repose:  bars claim after period of time after D acted, even if injury develops later

· Concerns about toxic harms that take a long time to develop

(3) Sovereign Immunity

Sovereign Immunity:  Immunity of government from being sued in its own courts.

· Federal Tort Claims Act – Congress waived most of the federal government’s immunity
· States vary in their level of immunity; charitable institution immunity has declined with the spread of insurance

· Reasoning: cost of injury is spread among all taxpayers instead of those unfortunate enough to suffer the harm only
Downs v. United States – Survivors of victims of botched hijacking rescue sue FBI agent for provoking hijacker.  D argues that his behavior fell under the “discretionary function” exception, but court determined that acting in the field in non-compliance with FBI policy is not discretionary.  If he had followed policy, still not discretionary but may not negligent.
Faneca – Federal marshals exempt for firing tear gas into crowd during integration of Ole Miss.  Because there were no policy guidelines, they were in effect setting policy in the field.
Riss v. City of New York – Spurned lover was stalking Riss and threatening her, then had a thug throw lye in her face.  Riss sued city for failing to protect her when she begged them.  Nonfeasance (as opposed to misfeasance in Downs) means that if the court found liability they would be dictating how the police should allocate resources, which is not appropriate.  No special relationship between Riss and the police, so no duty to protect her.
vi) Damages and Liability

(1) Compensatory Damages

Types of Compensatory Damages – indemnify P for her losses
· Economic (Pecuniary)
· Property:  replacement cost; lowered market value

· Personal: medical expenses; lost wages

· Non-economic (Non-pecuniary)
· Pain and Suffering

· Mental Distress
Smith v. Leech Brain & Co. Ltd. – Iron worker hit by molten metal that burns his lip and led to cancer.  Type of harm (burn) was foreseeable though the magnitude was not.  Eggshell plaintiff rule applies – so P can recover for more than just the burn.
Vosburg v. Putney – Boy kicked another in the shin during class.  Because the leg was already infected, he ended up being lamed.  D could be held liable for full extent of injury.  This is a battery.
Kenton v. Hyatt Hotels Corp. – Collapse of walkways at Regency Hotel in KC led to P’s injuries.  $4M damage award reduced on remittitur – but on appeal the court found that the evidence of chaos at the scene and the burdens of law school were admissible to show the extent of the damages – mental distress and lost wages.  Because pecuniary damages were greater than remittitur amount, the original award was reinstated.
Remittitur – court deems the jury’s damage award too high.  P can either accept the reduced amount or agree to new trial.
(2) Punitive Damages

Punitive Damages:  meant to punish D and to deter particularly egregious conduct.  Rarely issued; require more than mere negligence; should D’s wealth play a role?  Are large awards unconstitutional?
National By-Products, Inc. v. Searcy House Moving Co. – House on truck stuck on highway b/c couldn’t get under a bridge.  Traffic was moving around it when speeding truck hit cars and slammed into the house, killing two people.  On appeal the punitive damages awarded to the moving company were struck down as a matter of law, despite facts that showed there was a clear chance to avoid the accident and driver had been driving aggressively.  Wouldn’t appeal punitive damages to survivors because they are more sympathetic.  Punitive damages only if D acted wantonly – this is highly subjective.
Matthias v. Accor Economy Lodging, Inc. – Bed bugs at motel 6 – hotel knew of problem but tried to get by without fixing it - would have been cheap.  $186k punitive damages and $5k compensatory.  Punitive damages justified and required to deter conduct and strong-arm litigation tactics.  191 rooms, so $1k per room was reasonable.  Harm is so small, punitive damages needed because otherwise conduct would go unchecked by legal system due to inadequate incentive to sue.
Precepts from Matthias: proportional to wrong of conduct; D should have reasonable notice; based on wrong, not D’s status

BMW v. Gore - $4k compensatory and $4M punitive damages for repainting damaged car and selling as new.  Punitive damages designed to make BMW pay for all the times they got away with the harm undetected.  Struck down by SCt as excessive.  Similar to State Farm case – punitive damages intended to punish mismanagement of claims struck down.
Scholars:  Some think juries are predictable in their level of outrage but not in their $$ awards.  Judges have more experience dealing with cases, but as there is only 1 decider can be more variation.  Some found that juries come up with consistent punitive damage awards.

(3) Vicarious and Joint Liability
(a) Respondeat Superior

Respondeat superior:  master answers for his servant.  Most common form of vicarious liability.  Employer/employee; principal/agent; etc.  Actions must be within scope of employment:  characteristic of job or for employers benefit.
Taber v. Maine – Maine left Navy base after drinking and was involved in an accident with another off-duty worker.  Court applies broad test of respondeat superior to include actions that are characteristic of employment (not just those for the benefit of the employer) to find that Maine was in the scope of employment by drinking on base – part of ‘cost’ of military ‘enterprise.’  US would not have been liable for Taber because he was drinking off-base at a friend’s.
Cheapest Cost Provider:  must not be taken too far or will equate to strict liability.  There must still be negligent act of employee under respondeat superior.  

(b) Joint & Several Liability
Joint and Several Liability – Either D are acting in concert or their independent actions cause an indivisible injury.  Each is liable for the full damages, though P cannot recover more than the actual amount of damages from all D.
Ravo v. Rogatnick – 2 doctors jointly and severally liable for brain damage to P.  Injury was indivisible but the jury allocated fault 80/20 between them.  Comparative fault does not abolish J&S liability, but the fault allocation can be used in contribution suit to determine what each should pay, but P can recover full amount from either D.
Bencivenga v. J.J.A.M.M.  – Unknown tortfeasor is not party to suit, so liability is allocated among the known Ds.  P beat up after being accused of pinching girl’s ass.  Bouncers did not stop fight or identify tortfeasor.  Fault not allocated to unknown D, so club liable for all damages.
Blazovic – a percentage of the liability can be allocated to an unknown D.

The system chosen either allocates burden to P or D – they then have incentive to identify the unknown D.  
(4) Liability Insurance

· Types of Insurance
· 1st Party – insurer pays the insured
· 3rd Party – insurer pays 3rd party for harm caused by insured
· Obligations of Insured: Pay Premiums

· Obligations of Insurer:  Indemnify; Defend

Interinsurance Exch. of the Automobile Club v. Flores – Someone punched Sanders in the face, he told his friend and returned to intersection and the friend shot Flores.  Flores tries to recover based on Sanders’ insurance, but this in not allowed because the harm was not from an accident, but was intentional.  Insurance off the hook because no negligence.
Damages – Sabia’s did not sue for wrongful death of Michael – that would have put much of the blame on Humes.  Hospital had much more insurance, so focused case on them instead to recover more.  Insurance responsible for defending doctors and hospitals – controls lawsuits and settlement.
b) Strict Liability
3) Intentional Harm
a) Dignitary Harms

i) Battery
Battery elements:  D acts; intending to cause harmful or offensive contact; that act results in such contact

· Intent:  there need not be intent to cause the harm, just intent to cause the unwanted contact.
· Transferred Intent:  intent to cause contact with A can be transferred if contact with B results;  intended battery may become assault that did occur, though the assault was not intended.

· Knowledge that the harm will occur is required; foresight is only sufficient for negligence or recklessness

· Intent v. Motive:  there can be intent to cause contact even if the motive was not to cause harm

Newland v. Azan – Newland claims dentist sexually assaulted her after giving painkillers in office.  Battery is satisfied but dropped on appeal – the money is in professional negligence.  But the contact was not part of dental services, so no malpractice.  
Herr v. Booten – Friends purchased alcohol on day before 21st birthday, and P drank too much and died of alcohol poisoning.  D did act to give him alcohol, but there was no intent to cause harmful/offensive bodily contact.  Negligence but no battery.
ii) Assault
Assault elements:  D acts; intending to cause V apprehension of imminent harmful or offensive conduct; V reasonably feels this apprehension

· Must be actual (not conditional) threat and imminent; usually reasonable person standard; not the same as fear
Beach v. Hancock – D waved unloaded gun at P, but because P did not know it was unloaded, his fear was reasonable
Brooker v. Silverthorne – P operator alleged D made threatening comments when she could not connect his phone call.  She became sick and had difficulty sleeping.  Conduct may have been morally reprehensible, but not assault.  Threat was not imminent (physical separation) and was conditional – reasonable person would not have suffered apprehension.
Vetter v. Morgan – Car pulled up next to P at stoplight late at night – people inside making threatening gestures and revving the engine.  Woman alone at night got scared, when the pulled out thought that the other car swerved towards her, caused her to veer off the road.  Factors:  late at night, P’s gender; setting; physical proximity and number of Ds; D’s conduct; swerving.  Totality of circumstances may be enough to support claim.
iii) Unintended Consequences / Transferred Intent

Unintended Consequences – D didn’t intend to cause the harm, but did intend to cause the contact.
Cole v. Hibbard – Hibberd was drunk and kicked Cole in rear – by sheer luck the kick really hurt Cole.  Negligence had longer SOL, but because Hibberd intended to cause the contact, claim was only a battery.
Testing Intent

· Least Demanding – mere intent to act (strict liability)
· Middle Ground – intent to act so as to cause any contact (what if intended to cause a contact not normally harmful)
· Solution? – intent to act so as to cause contact deemed offensive or harmful (context driven)
· Most Demanding – intent to cause the harm that actually resulted (unfair to P, hard to prove)
Transferred Intent – A intended to harm B but ends up harming C.  Liability same as if A succeeded in harming B.  Intent can be transferred from one victim to another or from one tort to another (battery to assault, e.g.)
In re White – White was trying to shoot Tipton, but missed and his Davis.  If intent is transferred, there is a battery claim against White that is not protected by bankruptcy.
iv) False Imprisonment 
Definition:  D’s intentional unlawful restraint or confinement of P to a bounded area.

· Reasonable means of escape would defeat the claim; bounded on all sides:  could be physical barrier; threat of force; or omission where D has a duty to act (sailor refuses to take passenger to shore)

· Accidental confinement does not count – would be negligence

· Victim must be aware of confinement when it occurs (couldn’t sleep through it)

· No time requirement (minutes sufficient); moral pressure not enough 
Lopez v. Winchell’s Donut House – I think P was locked in the back room – not really sure and not important.
v) Defenses to Battery and Assault

(1) Consent

Consent:  by definition contact consented to is not unwanted.  Can be express or implied.  Exceptions for duress/fraud, statutory rape, voluntary euthanasia, small children or mentally ill, etc.  Scope of the consent is important.
Koffman v. Garnett – 13 year old football player tackled hard by coach.  Battery not barred by consent – though he had consented to being hit and tackled by other players his own age/size, he hadn’t consented to being hit by a coach.
Hart v. Geysel – Illegal boxing match, P dies and survivors sue.  Cannot recover because expressly consented to be hit.
(2) Self-Defense

Haeussler v. De Loretto – Argument between neighbors over feeding dog.  Haeussler appeared drunk and was getting agitated, so De Loretto punched him in the face and closed the door.  Reasonable force was used so valid self defense.  D need not choose most reasonable course, just a reasonable course of action.
Courvoisier v. Raymond – Police officer shot by store owner who thought he was getting robbed.  Must look to reasonableness of D’s action.  Even if he wasn’t being assaulted by the cop (had no intent to harm), still was reasonable to perceive a threat and act accordingly.
(3) Protection / Defense of Property

Depends on whether property owner is present.  If present, may take physical measures reasonable in relation to threat.  If D is not present, scope of measures is reduced – may not use deadly force and may not do something he couldn’t if present.
Katco v. Briney – Owners of uninhabited farmhouse setup a spring gun to trap burglars.  When man breaks in to steal jars, he is shot and badly injured.  Defense of property not allowed – D cannot use force intended to cause serious bodily harm unless it is to prevent violent crimes or where life is in danger.  
Jones v. Fisher – D loaned P $200 for dentures.  When P quit, D wanted to be paid back immediately.  They restrained P and took out her dentures to keep as collateral.  Damages reduced for being unreasonable, but P still allowed to recover because force used was not necessary.
Jacques v. Steenberg Homes – P expressly forbid D from going across his land, but they did anyways.  Nominal damages but large punitive damages awarded to deter conduct and protect P’s property rights.

(4) Necessity

Public – take action to protect community (blow up someone’s house to create fire line to save other houses)
Private – protect private interest (harm to a dock when trying to get boat to safety during storm)
Privilege – complete for public, no requirement for compensation; incomplete for private, may still require transfer of funds
Only property may be injured / appropriated
vi) Intentional Infliction of Emotional Distress
Defendant, by extreme and outrageous conduct, intentionally or recklessly causes victim severe emotional distress.  Most J do not require some physical manifestation of distress.

Dickens v. Puryear – Father of 17 year old girl beats up 31 year old lover.  During beating, tells P to leave town or will kill him.  Battery and assault claims barred by SOL, but not IIED.  Can exist independent of battery; death threat not imminent so not an assault.  Evidence of beating needed to prove reasonableness of fear, but recovery should be limited to just IIED.
Littlefield v. McGuffey – Racist landlord refuses to rent to woman after he learns she is in inter-racial relationship.  Proceeds to threaten and harass P, her family, boyfriend in extreme manner using racial slurs, threatening phone calls and notes.  No physical manifestation of distress required.  Clear and outrageous conduct; case turns on witness testimony – D not credible.
Doe 1 v. Roman Catholic Diocese of Nashville – Priest who molested boys sent to treatment, but upon relapse was released by the church.  Years later, while still being supported by church, he molested two young neighbors.  No respondeat superior, so P sued for reckless infliction of emotional distress.  Because the church had no connection to the boys, their omission was not directed at them, so no valid IIED claim.  Relational element added by some jurisdictions.
Kenneth Feinberg – special master of 911 fund.  Opt out of tort system – everyone gets the same amount for pain and suffering.  Other payments vary based on earning potential.  Issues determining who could recover – married, finance, BF/GF?  Issue about insurance – should recovery be lessened for those who have insurance?
b) Liability w/o Fault

Harvey v. Dunlop, Hill & Den. – In this case there is no liability without fault.  Kid threw a rock and blinded another.  No allegation of wrongful conduct, so there is no liability.
Brown v. Kendall – Dogs fighting, one owner attempts to break up fight with stick and accidentally pokes another in the eye.  Court applies precursor to negligence rather than trespass; nothing wrongful to invade property interest, so no liability.
N.Y. Central R.R. Co. v. White – D argues that worker’s compensation is strict liability and violates due process.  Court upholds – compares system to insurance; no problem because harm occurs during acts for employer’s benefit.
i) Property Torts

(1) Trespass

Types of Trespass:

· Trespass to Land:  trespasser enters LO’s land; compels 3rd person to enter land; remains on the land; fails to remove an object T is obligated to remove (R2T § 158)
· Trespass to Chattel:  intentional interference with P’s right of possession of personal property
Burns Philip Food, Inc. v. Cavalea Contl. Freight, Inc. – Tract of land broken up between parties.  BP accidentally pays taxes on Cavalea’s land, tries to recover, but in response C sues BP for having built a fence on its property.  Things get ugly and C tears the fence out of the ground – sues for what it could have charged had that land been rented out.  No intent to trespass, just intent to occupy the land.  Clear rules important to promote efficiency.
Kopka v. Bell Tel. Co. – Sedwick dug a hole on Kopka’s property for the telephone company without Kopka’s permission.  When Kopka went to investigate, he fell in the hole and injured himself.  Bell liable for trespass because it directed Sedwick to dig the hole and hadn’t obtained consent – no need to prove fault or negligence.
Vincent v. Lake Erie Transportation – Ship gets caught at a dock in storm, owners keep retying the lines when the break to keep it on the dock, but that causes damage to the dock.  This is a case of private necessity – D must still compensate P for property damage (public necessity would be a complete defense) because trespass is a strict liability tort.  D might argue did not trespass because contact not intentional, but they intentionally kept the boat tied to dock knowing it would cause harm.
Defenses:

· Necessity: D acts in order to protect himself or his property from harm
· Public – complete privilege; D need not compensate P for property damage
· Private – incomplete privilege; D must compensate P for property damage; relevant to show no punitive damages are justified, for example.
· Consent:  express or implied; scope can be limited in time, geography, or purpose; negated by incapacity, fraud, duress, illegality
Copeland v. Hubbard Broadcasting, Inc. – Secret videotape for investigative report of vet in home.  P wins for trespass – consent not violated in geographic scope, but was violated in the scope of the purpose of the visit to the home.
Trespassing in cyberspace:  ISPs can recover for spam clogging their servers, but companies cannot always recover for 

unauthorized emails sent to their accounts.

(2) Conversion

Taking someone’s property and using it for your own purposes (like stealing?)

(3) Nuisance

Private:  conduct that continually and unreasonably interferes with P’s use and enjoyment of property.

Public:  unreasonable interference with a right common to the public
Trespass deals with invasion of land, nuisance deals with use and enjoyment of land.

Sturges v. Bridgman – Doctor and confectioner share common wall.  Mortar creates noise and vibration that prevents use of adjoining room for seeing patients.  No statute of limitations – evaluate claims for nuisance when they come up; D does not obtain right to interfere with use of property for all time if no complaint initially.
Coase Revisited – Legal rules needed to encourage efficient use of resources when transaction costs are high.
Penland v. Redwood Sanitary Sewer Serv. Dist. – Odor and noise from composting operation at sewage treatment plant is a nuisance.  D complied with regulations, but court applies 5 part test:  1) location of nuisance; 2) character of neighborhood; 3) nature of nuisance; 4) frequency of intrusion; 5) effect on P’s life and property.  Balance harm to P against cost to D – spread the cost among all customers.  Here D made it worse, but what if P came to the nuisance (assumption of risk)?
Boomer v. Atlantic Cement Co. – Is permanent damage estimate an alternative to injunction for nuisance?  There is a public component, but the issue here is the vibration and dust particles from the cement plant.  Court issues injunction but leaves D option to buy out injunction by paying permanent damage – hope is to provide incentive to improve clean technology.
ii) Ultra-hazardous Activities

More than negligence – strict liability ensures that people only engage in dangerous activities if they can pay for damages that result.  Also strong incentives to minimize risk.  Conduct, although dangerous, is lawful and reasonable, though it still causes harm.  Not a case of deterring bad behavior, but of making P whole.  No intent, negligence, recklessness needed.
Rylands v. Fletcher – D builds reservoir which collapses into old mine and floods neighbors mine.  Non-natural or abnormally dangerous nature of activity makes D strictly liable for harm – even though D exercised utmost care.
Foster – mother mink killed kittens when frightened by explosions.  No liability because the harm was not the type that made the activity dangerous

Strict versus Absolute liability:  must be some defect or unreasonable conduct; defense for inappropriate use; absolute is like insurance

(1) Explosives

Klein v. Pyrodyne – Pyrotechnic display operators strictly liable for harm when fireworks fire into crowd and cause injury.  Looks at factors from R2T § 520:  a) high risk of harm; b) likelihood harm will be great; c) inability to eliminate risk through reasonable care; d) extent to which activity is commonly undertaken; e) inappropriateness for location; f) weighed against value to community.  Court found that fireworks displays were abnormally dangerous, so D is strictly liable.  Reasonable minds may differ on the application of these factors.
(2) Wild Animals

Domestic Animals – typically not strictly liable unless owner knows of dangerous tendencies
Wild Animals – strictly liable for having these animals, even if owner exercises utmost care
Mills v. Smith – Boy taunted lion even though he was warned to stay away.  Owner liable when lion attacked kid.
4) Products Liability
Elements:  1) P suffered injury; 2) D sold a product; 3) D is a commercial seller of such products; 4) Product defective when sold to A; 5) Defect an actual and proximate cause of P’s injury.

Causes of Action for Products Liability

· Privity – no longer required after MacPherson
· Negligence – P could prove negligence manufacture/design; might require res ispa to prevail
· Misrepresentation – misrepresentation of material fact about product results in injury - contract
· Warranties – express; implied warranty of merchantability; implied warranty of fitness for particular purpose
· Strict Liability – encompasses any claim that might be brought in negligence or warranty
Basis for a PL claim
· Manufacturing Defects – malfunctioning or aberrant unit of standardized product; others are fine
· Design Defects – inherent flaw in standard design of a product; Pinto with gas tank outside frame; entire line
· Failure to Warn – failure to give adequate warnings or instructions for safe use
· Misrepresentation – failure to truthfully represent the quality of the product; public misrepresentation of fact; P reasonably relies; P is injured
Escola v. Coca Cola Bottling Co. – P suffered severe cut when coke bottle exploded in her hand.  Should claim be based on negligence, res ipsa, or strict liability?  P couldn’t prove negligence, so relied on res ipsa.  Didn’t sue manufacturer because that would weaken res ipsa claim.
Traynor’s Concurrence – thought P should recover but wanted to call it what it was:  strict liability.  Res ipsa was disingenuous – there was no negligence involved really.  Rationale:  M owes consumers high level of product safety; M is best positioned to take precautions; M is least-cost provider; M caused the harm; V’s entitlement to remedy should not turn on M’s fault; recognizes V’s evidentiary hurdle in uncovering fault; judicial candor in creating legal rules.
Greenman v. Yuba Power Products – Wood flies out of power tool – screws loose and not long enough. Claims for negligence and warranty – would turn on details of the sale.  Applies Escola reasoning to make manufacturer strictly liable.
Vandermark – PL claims valid against retailers as well as manufacturers.

Elmore – bystanders can recover for PL; need not be purchaser or even user of product.  More in need of protection because cannot notice defect.
Restatement 2nd Torts § 402A

1) One who sells any product in a defective condition unreasonably dangerous to the user or consumer or to his property is subject to liability for physical harm thereby caused to the ultimate user or consumer if:

a) The seller is engaged in the business of selling the product; and
b) It is expected to and does reach the consumer or user without substantial change in the condition in which it was sold.

2) The rule stated in Section (1) applies though:

a) The seller has exercised all reasonable care in the preparation and sale of his product; and

b) The user or consumer has not bought the product from or entered into any contract with the seller
Cronin v. J.B.E. Olson Corp. – Bread truck driver injured in accident when trays break loose behind him.  Manufacturing and design defect in the clasp.  CA court disagrees with the “unreasonably dangerous” requirement.  Doesn’t want to draw distinctions between manufacturing and design defects.  Extra burden on D would make it more like negligence.
Restatement (Third) Torts – “not reasonably safe” – this is still controversial, though less than “unreasonably dangerous”
Gower v. Savage Arms, Inc. – P shot himself in foot with gun.  Design defects:  unloading and detent – problems with safety.  Manufacturing defect with the ridge on the safety and insufficient warning.  Strict PL does not equal absolute liability – despite several defects P could not recover because of causation and standards of evidence.
Cepeda v. Cumberland Eng’g Co. – P’s fingers pulled into machine and cut off.  Normally there is a guard, but it could be removed.  Was it a design defect that the machine could operate without the guard, though it could have been prevented at reasonable cost?  Cronin doesn’t provide guidance for what is actionable defect, particularly design defect.  Court rejects the consumer expectation test and adopts risk utility test.  
Design Defects – Tests

· Consumer Expectation -  If P demonstrates that product failed to perform safely as an ordinary consumer would expect when used in an intended or reasonably foreseeable manner
· Risk-Utility – P proves that product’s design proximately caused P’s injury; and D that on balance the design benefits outweigh its inherent risks of danger
· Hybrid Approach – if case satisfies either test, P can prevail (Barker v. Lull Eng’g)
· When to use each test (Soule v. GM Corp.)

· Consumer expectations:  everyday experience enables ordinary consumer to make an assessment of the safety of the product.

· Risk-utility:  complex or technical design goes beyond the common experience of the everyday consumer

Defenses

· Comparative Fault

· Assumption of Risk – P has actual subjective knowledge of the danger and voluntarily encounters it
· Misuse of Product – of a substantial and foreseeable nature

· Statutes of Repose – bars suit after specified time, even if harm occurs (is discovered) later
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