Property Course Outline

FERAE NATURAE & RATIONE SOLI

Pierson v. Post (NY, 1805)

F: Post was chasing a fox with his hounds when Pierson intervened, shot it and left with it.

H: Mere pursuit of a wild animal is not sufficient for possession.  Must capture or mortally wound/maim animal to establish possession.

· Fear of flood of litigation by claimants saying they were in pursuit.

· No regard for immorality of Pierson.

· Hunters claim rt of ferae naturae 
· Distinguished from ratione soli: landowner has constructive possession of any wild animals on his land. 
DISSENT:  We want animals killed & majority rule discourages hunting; should be “within reach” 
· All title is contingent, based on who has the superior right.

Ghen v. Rich (MA, 1881)

H: Custom prevails; Ghen wins & owes Rich finder’s fee & reasonable costs incurred.

· Wyman: Problems w/ using custom as legal premise (could be adopted into other cases as precedent; could be competing customs).
Popov v. Hayashi (CA, 2003)

F: Barry Bonds baseball.  H: Ball auctioned off.  Equitable Division.

· Gray’s Rule: Actor must retain possession after incidental contact w/ people & things.  (Adapted from wild animals, with exceptions for things you cannot grab, like whales, but baseballs are different).  
· However, to neglect Popov’s potential interest on Gray’s Rule would be fundamentally unfair.  There is a legal pre-possessory interest where the undertaking to gain possession is interrupted by the actions of a mob.
· A court sitting in equity can fashion its own rules as situation requires.
Conversion: Wrongful exercise of dominion over the personal property of another.  Must be intentionally done but D needn’t know it belonged to another.

Trespass to Chattel: Exists where personal property has been damaged or where D has interfered with P’s use of the property.  (No damage or interference here.) 

Keeble v. Hickeringill (Eng, 1707)

F: P had a decoy pond to lure ducks.  D shot off his gun to scare them off.

H: Where a violent or malicious act is done to a man’s occupation or profession or way of getting a livelihood, there is a cause of action.

· D could open up another decoy next door and be okay.
· Cf Pierson, which allows conservationist to scare off an animal at the last minute

Reconciling Keeble & Pierson: 
· Facts: Stress the malicious nature of act in Keeble vs. non-malicious acts in Pierson.

· Facts: Call Keeble’s possession, as he was never trying to kill them himself; but don’t call Pierson’s acts possession b/c he was trying to kill it.

· Policy: Post & Keeble were acting in socially profitable ways.

WYMAN: Ct. seems unconcerned with morality and more concerned with socially useful/profitable outcomes.

Habit of Return Rule: Animals with habit of return to a certain owner are the property of that owner.  Encourages domestication of animals.  Discourages deer hunting though.

PROPERTY THEORY

Rose: Possession as the Origin of Property:
· Locke: Labor theory; Contemporaries of Locke: Consent theory.

· Common Law: Possession as origin of ownership.

· Pierson requires: 1) Notice to world through a clear act, and 2) Reward to useful labor.  This is the common law approach.
· 2 criteria are similar.  Common law rewards labor, but the labor is the act of clearly announcing the claim to possession so that people will be aware of it.  Maximizes econ efficiency and value to everyone.

· Symbol must be read by the right audience at the right time in the right way.  No symbol is 100% unambiguous; some are inevitably more favored by the system, and foreigners are screwed.

· Possession-based system fosters acquisition & cultivation.
Locke: Two Treatises of Government: “On Property”
· God gave us the earth.  There must be a means to appropriate the goods of the earth before they can be at all useful or beneficial.

· Each man owns his labor, and by extension comes to own the product of his labor.  

· 2 limitations:

· Spoilage

· Locke’s Proviso:  You can claim what you want provided there is enough and as good left in common for others.  So, even if you can use it all, you can’t take more than your share of a limited supply.

· Not sure how to read this (leave enough for 1 neighbor to survive, or leave enough for all neighbors to have as much as you?). Is it good-specific, or must you only be sure your neighbor can survive on whatever other goods are around.

· Rejects consent theory: Money was consent to unlimited acquisition (justifies excess)

· NOZICK: If I pour a can of juice into the ocean, do I own the seas?

· Lock ignores labor of Indians in America, which would give them possession in his view.

Radin: Property and Personhood
· Ownership of real property is an element of personality/personhood (Hegel).

· In West we place high value on possessions for what they say about us, and more with personal property than fungible property (easily replaced).  If we can separate them, we can form a distribution rationale.  (Wyman: works as descriptive tool, not normative rule) 

· Object fetishism is not healthy, but a healthy attachment is normal and valuable.

· WYMAN: Is the property really that valuable, or the relationships the property symbolizes (wedding ring?).

Libertarian Justifications:
· Reich:  Some govt largess should be property to protect poor from govt abuse.  (Writing in shadow of McCarthyism, not really speaking to welfare.)

· Pipes:  Cannot have property without liberty, or liberty without property; Property provides key to emergence of political & legal institutions that guarantee liberty.

· RESPONSES to Libertarians:

· No way to protect property rts w/o strong govt.

· If private prop is essential to liberty, we must ensure everyone has some.

UTILITY & EXTERNALITIES (DEMSETZ)
Oil & Gas: Cts used to apply capture reasoning of Hammonds (p. 38), but are backing off that.

Riparian (Water) Rts: Developed differently in East (where it’s plentiful) than in the West (where it’s scarce).  In England and East it was Locke’s approach, but out west it’s first in time or prior appropriation.

Demsetz, Toward a Theory of Property Rts:
· Primary function of prop rts is to guide incentives to best internalize externalities. 

· Allowing transactions increases internalization.
· Indian tribes that dealt in fur trade developed private property, while those that did not retained communal property.  This is because it was worth it to internalize the externalities in the former case, but not in the latter. 

· Externalities are greater in a communal regime because there is overhunting and overspending of resources.  Private property leads to efficient use of resources because each party worries about the most efficient use of his/her land and manages resources/investments well.

· Communal societies also favor the present over the future.

· In communal regimes transaction costs are much higher than in private regimes.

· Major externality in private regime is due to disregard for neighbors, but lower transaction costs make this avoidable.
· Any theory considering externalities is inherently utilitarian.

Tragedy of the Anticommons: Underconsumption -- everyone has rts against ev else and transaction costs are far too high.  Too little incentive to use the resources of the land.  (Russia) 

Tree & Tribe Hypo:  In a communal system w/ 100 members and 1,000 trees, and a rule of capture, I chop 1 tree down.  I gain 1 tree, but lose 1/100 interest in that tree as well.  Everyone else loses 1/100 interest in 1 tree.  This is an externality.  There are many obstacles to community agreement in this context:

· Uncertainty, Enforcement Costs, Unanimity reqs, Transaction/Negotiation costs, Trust, Free-rider problems, Identifying other parties, Hold-outs 

· Demsetz says private prop fixes all these.  

· There is nothing inherently wrong with communal property, only when these problems arise, but they are nearly inevitable.

· Transition to private property regime involves big costs too, and may be prohibitive.  

· It’s possible to get a pvt regime even when benefits do not outweigh costs, as when a powerful few form a private regime for their own benefit that does not adequately benefit the others.  (Ex: Oligarchy of Russian businessmen since fall of Communism)

· China is moving slowly toward recognizing private property rts.  Society’s ideological bent Δ

· NY won’t switch to parking permits: Switching costs too high?  Political issues complicate it. 
Critique of Demsetz:

· Neglects costs of establishing private prop regime.

· Assumes that communal property regime is tied to rule of capture and unregulated use of resources.  Other alternatives are available.

· Rose: All such theories are based on rational actor model, but that’s not the way all people are.  There are other archetypes as well (mom figure, victim, etc.), and these characters are ignored in all such models.  (Wyman: Over time the rational actor will act like mom in a variety of scenarios, so these theories are reconcilable.)

Alliance Against IFQs v. Brown (9th Cir, 1996)

F: Sec (Comm) devised a system granting fishing licenses and establishing IFQs.  System favors vessel owners over fishermen.  

H: Ct. can only apply an A+C standard.  People are justifiably angry, the system is imperfect, no system would be perfect, and Sec’s decision not A or C.  System was thought out well

· Demsetz argues that private property regime comes into place when the benefits outweigh the costs and externalizations are thus worth internalizing.  IFQ are textbook case, even though arising in a political climate Demsetz ignores.

COASEIAN THEORY AND REGULATING PROPERTY RIGHTS

· Policy reasons for regulating property rights:

· Information problems in the marketplace

· Irrational Preferences of some parties

· Prevention of monopolies

· Account for externalities (Demsetz)

Coase:  Where there are ZERO transaction costs, efficient allocation of resources will occur b/w the parties.  Wealth distribution will differ, and will always favor the party that has/is awarded first rights to the compromised resource(s).  

· Coase removes morality of actors from the dynamic.  Pigout just created tax/liability regime based on bad actor.  Coase offers more tools to address externalities.  

· Transaction costs frustrate efficient resource allocation:

· Negotiation/litigation costs, Free-rider problems, Hold-out problems, Opportunism Problems (Make threats to increase costs of other party)

· Coase Conclusion: High/Low Cost Avoider Principle: Entitlements should be allocated to the party(ies) that would have bargained for them in the absence of transaction costs.  (Give them to high cost avoider when transaction costs may be high so that you are guaranteed the efficient outcome.)

· With 0 transaction costs, if confectioner has first right, doctor ($7K/yr) pays confectioner ($5K/yr) somewhere b/w $5K and $6.9K to stop machine, and society gets $7K.  (Efficient outcome for society.)

· If DOCTOR has primary rt, NO negotiation and society STILL gets $7K.

· RESULTS:  

· Initial allocation seems to have no efficiency consequences but it may create wealth effect: Abel values entitlement more or less because he has it first.
· Coase underscores importance of transaction costs: We should minimize them!

· Suggests we should not be so strict in protecting rights of initial owners/possessors.

· Allows for more private ordering rather than ct or state ordering.

High and Low Cost Avoiders (in Nuisance)

Low Transaction Costs:

-If given to high-cost avoider: low-cost party will avoid 

-If given to low-cost avoider: high cost may buy entitlement for a price between low-cost and high-cost avoidance prices

- Bargaining will occur only if the court gives the right to the low cost avoider, and transaction costs are low. 

High Cost Avoider:

-Coase prefers high cost avoider where there are transaction costs so as to guarantee efficient outcome (if not optimal wealth distribution).  

-Ct has perfect info about each party's abatement costs; you might as well give the right to the high-cost avoider to be on the safe side.

Calder-Hicks v. Paredo Efficiency

· Calder-Hicks: Something is efficient when Aggregate ben to society > net costs.


· This is usually what we use, especially in evaluating Coase’s theory (fish/factory)

· Pareto: Something is efficient so long as losers are compensated.

· Paredo Superiority: Can’t compare 2 allocations or more b/c each is better for 1 party and worse for another.

· Paredo Optimality: Evaluate if one party’s position is improved compared to another( in many cases all scenarios will be Paredo optimal. (ie, fish/factory)

· Govt programs are often said to violate Paredo efficiency (see IFQs)

· QUESTION: If LARGER benefit compensates them, is that okay?
SUBSEQUENT POSSESSION/FINDERS’ LAW

· Typical summary of the black letter law( A finder of property:

· Acquires no rts in mislaid property

· Acquires rts to lost property against all but the true owner

· Acquires all rights to abandoned property

· NOTE that this is not necessarily accurate.  The second and third vary in different JDs or circumstances.

· Agents and employees: Law is divided when employer’s agent finds item (does agent or employer get it).

· Treasure trove: Historically was for property found underground in England (and left by the Romans to return for someday).  Now in the US property underground is treated as all other found property (by way of the distinctions above, usually).

· Shipwrecks: Special cases now after an act of Congress giving states control to make laws over their own waters without regard to common law constraints.

Armory v. Delamirie (Eng, 1722)

F: Chimney sweeper’s boy found a jewel, took it to goldsmith.  Apprent offered too little/kept it.

H: Finder does not acquire absolute ownership, but finders acquire right to property against all others except the rightful owner.  Goldsmith must return stones or pay highest possible value of stones as determined by jury.

· Different results arise when a finder is trespassing.  Cts disagree there.
· Policy: It is cheaper to do it this way than to nationalize the item or find the true owner.

Thieves: Give first thief rights against other thieves, but not against TO; Discourage further theft

Double Jeopardy: If Goldsmith pays damages, and then TO emerges, can he sue G for 2nd pmt?  One obscure case says no.  Question is who should bear risk that middleman (sweep) disappears and cannot be sued later.

Hannah v. Peel (Eng, 1945)

F: Peel owned a home; let soldiers use it; Hanna found a brooch.  TO never found.  

H: Peel has rts as owner of land, but Hannah has rts under law of finders.  Precedent extremely divided.  Ct. summarizes precedent for and against and then sides with Hannah (finder!)
· Reasoning deliberately unclear so this can be easily distinguished.
McAvoy v. Medina (MA, 1866)

F: Customer found pocketbook on table.  Gave to barber to advertise.  Cust demanded $ later.

H: Ct. distinguishes Bridges, where money was left on the floor.  Pocketbook was voluntarily placed on the table by customer and forgotten.  Thus, barber had respons to keep it for TO.
· Doctrine of Mislaid Property: Property that is intentionally set down but unintentionally left behind is “mislaid”.  It goes to storeowner, not finder, to exercise reasonable care in keeping/returning property to true owner.
Johnson v. M’Intosh 

F: P bought land from Indian tribe.  Ds received land from US govt in grant.  

H: Given rts of discovery, Indians had rts to the land as occupants, but no actual ownership.  Only govt has absolute rt of ownership.  Indians thus had no rt to sell the land, and Ds win.
· Seminal case:  Underscores two ideas: 1) Contingency of possession depends on context, and 2) Property is a bundle of rts, and can be rearranged as such
· Marshall’s opinion is very problematic.  Finds justification in refusal to assimilate; overwhelming weight to custom; defends colonialism.  Argues that Americans were putting land to better use than Indians.
· Wayne: Johnson shows how malleable/easily manipulated first possession is.
· Aboriginal Title: A small victory Indians could take away from Johnson.
· Cronon: Bounding the Land:  Much of this opinion is based on the notion that Americans put the land to better uses and Indians let it go to waste. 

ADVERSE POSSESSION

Two ways Adverse Possession (AP) comes into being:

1. True Owner (TO) moves for ejectment

2. Adverse Possessor (AP) may go to ct independently after statute expires.

SIX Elements of Adverse Possession:

1. Actual possession

· Judged by standard of what a “reasonable person” would do with the property.

2. Open and notorious

· Usually straightforward, but not always, as with underground discoveries.

· See Mannillo (requiring actual knowledge by TO, or equitable remedy).
3. Adverse, hostile or under claim of title  (See Helmholz)

· Some courts require “under color” of title, or “under claim”: Claim is lower standard.  AP who does act under “color” of right has much stronger case.  (QUESTION: HOW?)

· JDs divide on think you own it (good faith), know that you don’t (bad faith), or irrel.
4. Continuous

5. Exclusive (can’t be sharing it with TO)

· Co-tenancy prohibits any claim of AP.  No notice if TO thinks AP is co-tenant.

6. For length of time required by statute

Notes:

· New title relates back to time when possession began, despite when statute expired.

· AP does not run against the government.
· If TO is insane, a minor, imprisoned, or disabled, he gets extension to file suit for recovery. 

Policy Justifications:

1. Repose (quiet title)

2. Encourage productive use of land (sleeping owner/earning theory)

3. Personality Theory (Holmes): stripping AP of personhood (can apply to TO also)

4. Promotes marketability (fewer costs involved in leaving AP there, but this is not a good justification)

Ballantine: Strangely, law regards demerit of non-possessor, not merit of possessor.

Holmes: Property takes root in a person’s being.  (Holmes used this for economic argument)

Van Walkenburgh v. Lutz 

F: Lutz used plots 19-22, later bought by VWs.  Lutz had built path through the land, raised a garden on part of the land, and collected items/junk on other parts.  

H: No AP.  He cultivated only a small part of the land, so he can’t get AP over the whole.  Mistake precludes hostility.  Where he knew it was VW’s, no hostility either.  

· Unclear how anyone could ever get valid AP: Ct. demands good faith, then bad faith.  
DISSENT: If he owned land under AP at first trial, couldn’t give away w/o ctct, so irrelevant.
Mannillo v. Gorsky (NJ, 1969)

F: D’s construction of steps and concrete walk that encroach on their land some 15 inches.  P says NOT hostile (mistake) and NOT notorious (not obvious) 

H: Mistake CAN be hostile.  Rewards good faith.  Abandons Maine doctrine.  Notorious only where TO has actual knowledge of the encroachment.  (BUT see equity!)

· Good faith standard very subjective; difficult/costly to disprove; Rarely helps repose.
Equity! ( If P did not have actual knowledge of encroachment, equitable remedy may well be appropriate (conveyance of land for some consideration) 
· Problem: How can ct value land and equit remedies?  What about trans costs? 

Helmholz: Data shows that courts say good/bad faith (state of mind) is irrelevant, but actually reward AP when acting in good faith, and find against AP acting in bad faith.

Mistaken Boundaries: (See Mannillo) Disputes may be resolved under 3 doctrines:

1. Doctrine of Agreed Boundaries: Oral agreements b/w TO and AP are binding if they use them to resolve uncertainty and then abide by them for a length of time.

2. Doctrine of Acquiescence: If for long enough time (though maybe shorter than statute), it may serve as evidence of an oral agreement.

3. Doctrine of Estoppel: If one neighbor makes representations about boundaries and 2nd neighbor relies on them, 1st neighbor is estopped from denying validity of representations.

Innocent Improver: Tendency today to ease burden on innocent improver of another’s land (believing it was his).  Ct may force conveyance at mkt val, or option to buy at mkt value, etc.
Three Kinds of AP Cases:

1. Color of Title: AP has some sort of deed, though in error.  This standard demonstrates cts’ favor for good faith.

2. Mistaken Boundaries: See above.

3. Aggressive Adversity: Squatters, for example.

Howard v. Kunto (WA, 1970)

F: Puget Sound.  3 summer homeowners all hold title to the land next to them.  Summer use.

H: Summer use is continuous.  AP is only held to the standard of what normal owners would do in the general holding, managing and caring for the property.  (Ct. here seems to value good faith a great deal and want to punish bad faith.)

· Tacking is permitted.  Historically not permitted to prevent problems of brief tenancy and frequent trespass, not to prevent a family who spent many years there in good faith.  
· Tacking Rule: To allow tacking from one AP to another, there must be privity b/w them, but privity exists when there is vol transfer of land from 1 AP to next.
ADVERSE POSSESSION AND CHATTELS

O’Keefe v. Snyder (NJ, 1980)

F: O’Keefe paintings stolen in 1946.  O’Keefe noticed then; didn’t fuss.  Mild attempts to find them until 1972.  In 1975 Snyder purchased them and now O’Keefe sues to recover them.  

H:  Test for AP of chattels will be Discovery Rule: TO’s cause of action accrues when TO knows, or reasonably should know through the exercise of due diligence, of the cause of action, including identity of the possessor of the chattel.  

· Shifts focus from conduct of AP to conduct of the TO

· Best default rule for art world.  Encourages purchasers to ask if artwork has been reported as lost or stolen and discourages illegal trafficking.

· Particularities of each case can be considered in judging due diligence.  

· Tacking permitted to the extent it has an effect on the due diligence of the TO.

NY rejects Discovery Rule (too harsh) for Demand and Refusal standard (accrues on 1st refusal)

Theives: In the US (under the UCC, and adverse possession aside), a party cannot gain good title from a thief.  But if party acquires even voidable title somehow (ie, check that bounces), he can resell the object.  Can get good title to stolen objects via AP, but not Indian relics (Repatriation Act).  (SEE notes on returning artifacts from museums. Notes 2, pg. 7)

MATRIMONIAL RIGHTS

· Family law is state law; some use equitable div, some equal div, others presumptive equal div (allowance for particularities—recm’d by New Princ of Law and Family Dissol)
· Professional Goodwill: Essentially reputation (that will probably generate future business): Often a marital asset, even in JDs that don’t consider enhanced EarnCap prop.

· Pre-nups: Valid if based on full info and are fair and reasonable estimates when necess.

In re Marriage of Graham (CO, 1978)

F: MBA.  Marital property?  Wife paid 70% of H’s tuition.  Future earning val = $82,000+

H: No division.  “Property” should be read broadly, but MBA fits no defs of trad’l prop (cannot be transferred, has no open mkt value, dies with the holder).  (DOES get reimbursement alim)

· She will get more money if sues for maintenance.

DISSENT: The increased earning power is the asset, and that does fit all the traits of property.

Mahoney (NJ):  Contrast with Graham.  Value was too speculative and that the idea of spousal investment in human capital was demeaning to marriage.
· Almost all cts follow either Graham or Mahoney (NY is an exception).

	Reasons to recognize grad degree as property
	Reasons not to find a property right

	· Labor/Contribution

· Reliance

· Marriage as a contract

· Productivity (encourage getting the degree)

· Welfare (to the extent the spouse is in need; easily criticized reason)

· Equality
	· Market rationale

· Causation problem (what if he would have gotten the degree anyway?)

· Besides this, there are a lot of reasons not to award a lifetime interest, as that is TOO much.  See Oldham.


Elkus v. Elkus (NY, 1991)

F: Husband trained and coached wife.  No profess license (MBA, JD, etc.).  Still divisible?

H: Marital Property.  In NY this fits any reas def of prop; should be divided.  

· Diff ruling would discrim ag ach’s not marked by diplomas & defeat premise of equitable division (that marriage is an economic partnership; both parties contribute).

PROB! Ct. stresses that D’s contributions here were direct and concrete (not merely child care!).  

Oldham: Current system penalizes anyone who remarries because future earnings are twice assessed (each ex being given a lifetime interest in the increased earnings). 

INTELLECTUAL PROPERTY

INS v. AP (US, 1918)

F: Can INS copy AP’s news to subscribers in the West?  AP says owns product of its labor.

H: Injunction against INS.  Abstract reference made to Locke’s labor theory.

· Problems with Locke’s Labor theory in this case: 

a. Doesn’t address scope of labor req’d (INS is using some labor, if only a little)

b. Locke’s proviso (sufficiency limitation)

c. Spoilage limitation (news could “spoil” to detriment of those in the West)

· Strong Demsetz overtones: Let private prop reign to minimize social costs.

DISSENT (Brandeis): Institutional Competence Theory: This is better for legislature.

Baird: Wheat and information are different.  Granting rts to INFO does NOT promote market economy like rts to other goods.  Competition depends on imitation w/ regular goods (see cases below), so public benefits while first party loses, and that’s good.  QUESTION: Isn’t public benefiting from the reproduction of news?!  I don’t see the distinction!!

Efficiency: Calder-Hicks at work below.  (Could be Pareto above, no?)

Cheney Bros. v. Doris Silk Co. (2nd Cir 1930)

F: D was copying only successful patterns of P (20%).  P seeks protection during season only.

H: No remedy [TODAY, copyright/patent would apply].  Competition of similar goods is fundamental to a market economy.

· To exclude others from the enjoyment of chattel is one thing; to prevent any imitation of it, to set up monopoly on it, gives author too much power (only allowed by Congress)

· W/o rt at CL or stat, man’s prop is limit’d to the chatt’s that embody his invention
Smith v. Chanel: Smith advertised product as similar to actual Chanel.  NO recovery.  Imp pub benefit of copying & compet would be lost w/o ability to advertise the similarity.  Large outlay of $ does not create a prop rt.  Copying Free-rider here serves imp public interest
Moore v. Regents of U of C (CA, 1990)

F: Docs took cells for research and never told P of the value.  Moore sues for lack of informed consent, failure of fiduciary duty, and conversion.  Bundle of Rts: Doesn’t sue for rt to use cells, but rt to direct use of them, and rt to exclude use of them.

H: NO Conversion!  Maj (wrongly) reads him as also requesting rt to sell/gift his cells, thus making it moral iss.  Maj: He’s asking for too much (rt to sell/gift) or too little (some rts, not all)

· WYMAN: That’s silly.  He can ask for whatever sticks of bundle he wants.

Maj: Organs are not like other chattel, CA law limits patients’ rts, and patented cell line is different from the actual cells. (Invokes tragedy of anticommons)

DISSENT (Mosk): BUNDLE OF RIGHTS!  Finely grained right here is distinguishable and legit.

Demsetzian theory applies equally well to organs, if you can get past moral issue. (Pro-Con p. 95)

Right to Exclude: (Context specific; bundle of rights)

· Epstein: Rt to exclude is good b/c sets the stage for market transactions

Jacque v. Steenberg Homes Inc. (WI, 1997): S had to deliver mobile home across J’s land.  Rights are only valid as long as the state will enforce them.  Landowner must have confidence in legal system to protect his/her interests, so S is GUILTY of trespass.

State v. Shack (NJ, 1971): Doc & lawyer treated migrant farm workers; Ownership of real property does not include the right to exclude govt services available to migrant workers.  A man’s right in his real property of course is not absolute.  

EBay v. Bidder’s Edge 

F: BE used recurring worm on eBay site.  Trespass to chattels
H: Injunction granted.  Trespass to chattels requires: (1) Use of another’s prop w/o permission, and (2) Resulting harm/damage to owner.  Property rule can be negotiated around though.

· Harm is speculative since it will only occur if other bus follows BE; Ct finds harm anyway. 

· Clear tangible property rt (impulses) includes broader intell prop rt (prevent copying)

ESTATES

· Quia Emptores (1290): Put a stop to subinfeudation but conceded rt to alienation.
· Estate System is a method of classifying interests by TIME.
· Only applies to REAL property; it is a possessory interest (are now or are capable of becoming possessory).
· Distinction b/w Freehold & Non-Freehold (lease) Estates, reflecting old suspicion of leases.  Three types of Non-Freehold Estates:
· Term of Years (for any time at all, even under a year)
· Tenancy at will (terminable at any time by either party)
· Periodic Tenancy (Requires notice ahead of time of termination; no fxd duration)
· Three ways to Transfer Property:
· Intervivos
· By Will or testament
· Rules of law
	FEE SIMPLE
	LIFE ESTATE
	FUTURE INTERESTS

	1. Inheritable

2. Alienable

3. Transferable by will in law (not merely equity)

4. Freely transferable

5. Freely Divisible

6. Indefeasible (can’t place conditions of revocation on them)

7. No Accompanying Future Interest.


	1. Transferable

2. Can be divisible

3. Can be defeasible (not garden variety, but third party life estates can).
4. MUST be accompanying future interest
	In TransferOR:

1. Reversion

2. Possibility of reverter

3. Right of Entry

In TransferEE:

1. Remainder

a. Transferable inter vivos, descendible & divisible.

2. Executory Interest


SEE PRACTICE PROBLEMS IN NOTES: P. 3 onward

LIFE ESTATE

Garden Variety: O to A for life

Variant: O to A for life of B

(measured by life of 3rd party)

3 Ways to Create:

1. Express words 

2. Legal construction

3. Marriage (now N/A)

FUTURE INTERESTS

In TransferOR:

· Reversion:  In Fee Tail or Life Estate: (Event is death, or, if F.T., death without issue).  If O gives away all present and future interests, there is no reversion.

· Poss of Reverter: (In Fee Cond’l or FSD) Returns to O if stated event occurs.

· Rt of Re-Entry: (FSSCS) Rt to reenter if stated event occurs.

In TransferEE:

Remainder:  (Fee Cond’l or Fee Tail, to issue, or any life estate) Must be capable of being possessory immediately upon expiry of the prior estate; can’t cut short a prior estate (All prior interests conveyed must be particular estates, LESS THAN FEE SIMPLE); Can only be created by grant in the same conveyance, or in the same instrument in which the prior estate is conveyed.

· TRANFERABLE inter vivos, devisable, and divisible

Vested Remainder: If there is no condition precedent other than the expiration of prior estate 

· MUST be possible to identify WHO is getting the remainder

Contingent Remainder: Subject to a condition other than the expiration of the prior estate, or when it is created in favor of someone who is not born or cannot be identified.

Executory Interest:  (FSSEL: to third party, or any life estate)

Shifting: Divests interest held by transferee (To A for life, but if B marries during A’s life, to B)

Springing: Divests interest held by transferor (To A for life, then to B one year after A dies) [reverts to O for one year, then to B]

FEE TAIL: Makes land heritable but not alienable.  Protects family land from heirs.  “To A and the heirs of his body.”  Without Issue, land reverts to grantor or grantor’s heirs, or, if specified in instrument, to some other branch of family.  EVERY Fee tail has a reversion attached to it.

· F.T. can now be dissolved by any F.T. tenant simply by conveying a FS by deed to another inter vivos (not in will!).  DE, MA, ME and RI still recognize fee tail.  
· If language that would have created a fee tail is now used, what happens?
· O conveys “to my son A and the heirs of his body, and if A dies without issue, to my daughter B and her heirs”.  

· SOME states: A takes a life estate and A’s issue take remainder in fee simple.

· MANY states: “to my son A and the heirs of his body” is limiting and creates a fee simple; everything else is superfluous and meaningless.

· MANY states: It’s a fee simple in A but provide for a gift over to B if A dies without issue; will be given provided that A leaves no issue at the time of A’s death, and not, as in common law, when A’s whole line of issue runs out.
· If A has issue, he can divest his interest however he wants to whomever he wants in his will.  (QUESTION: Not just his issue?)

RESTRICTING ALIENATION (Defeasible Estates)

Restricting Alienation: There are 4 major objections to any restrictions on Alienation:

1. Makes property unmarketable

2. Tends to perpetuate concentration of wealth, not distribution

3. Discourages improvements on land

4. Prevents creditors from taking land, making acquisition of credit harder for owner

There are also reasons courts LIKE to restrict alienation:

1. Personhood

2. Encourage Charitable Giving

3. Recognize security in property rts

4. Recognize owner’s investment in property

5. Protect interests not covered by the market

Types of Restrictions:

1. Disabling Restraints: Withholds from grantee the power to transfer his interest

2. Forfeiture Restraints: Provides that if grantee attempts to transfer his interest, it is forfeited to another person.

3. Promissory Restraints: Requires that grantee promise not to transfer his interest.

Restatement (2d) Property: Treats all restrictions alike when imposed on a fee simple.  An absolute restriction on a fee simple is VOID, but the Restatement is more lenient on partial restraints.  They are valid when they are reasonable in purpose, effect and duration.

Dead Hand Control:

· Restrictions on Rights of Entry or Possibilities of Reverter

· States attempt to legislate time limits

· Some States periodically require them to be re-recorded or they will fade 

· Some States establish rule that they will only be enforced when the benefit to the person is sufficiently important.

· Restrictions that only directly affect marketability

· QUESTION: What do states do here?

· Rule against Perpetuities

· Interest will violate the rule if it won’t vest within either the lifetime of someone who is alive at the time the interest is created, or 21 years after THAT person’s life ends.

DEFEASIBLE ESTATES

· Any interest can be created so as to be defeasible upon the happening of any future event, but the most common is the Fee Simple Defeasible.

· A F.S. Defeasible MAY last forever, or MAY come to an end upon the happening of some event.

· Fee Simple Determinable: Ends automatically when a stated event occurs.

· Fee Simple Subject to Condition Subsequent: May be cut short at transferor’s election when a stated event occurs.

· Ability to divest the FSSCS is called right of entry or power of termination.

Damages: A FSSCS is enforceable by forfeiture, while a land use covenant is only enforceable by damages or an injunction.  FSSCS is MUCH more onerous because they are placed on transferor BY transferee, while covenants are promises from transferee to transferor.

Mahrenholz v. County Bd of School Trustees (IL, 1981)

F: Huttons granted 1.5 of 40 acres to school board for use for “school purposes only, otherwise to revert to Grantors herein.”  Land was used only for storage.  Interest in 38.5 acres was transferred to M.  Hutton heir transferred his right of reversion to M, and then to School Board.  

QUESTION PRESENTED: 

· If the original grant was FSD, H heir inherited it when parents died b/c it’s inheritable, and when condition was no longer met it would become F.S. Absolute.  In that case, M’s would have F.S.A. because he transferred to them.    

· If the original grant was FSSCS, he never re-entered and had nothing to give away.  Right of entry cannot be transferred intervivos, so he gave M nothing.  

H: “Only, otherwise” creates FSD followed by possibility of reverter because it suggests a limited grant rather than a full grant subject to a condition.  Wording seems to trigger a mandatory return rather than a permissive return, which is consistent with FSD.

· An FSD is created by durational words: “So long as”, “while” or “until.  

· FSSCS is created by conditional words: “upon condition that” or “provided that”.

· “Revert” does not automatically create a possibility of reverter.

· American courts generally prefer to create a FSD instead of a FSSCS (given the choice)

QUESTION: Did we only study possibility of reverter in the context of a fee simple determinable?

Possibility of Reverter vs. Right of Entry

Key Differences:

1. Transferability of the future interest, as in Mahrenholz
a. Generally they are BOTH considered transferable intervivos now, though they weren’t at time of Mahrenholz.

2. Adverse Possession: 

a. Poss of Revert: Statute starts running when you get the land.

b. Rt of Entry: Statute starts running when you enter. (Equity considerations require good faith in choosing time of entry, though law sets no firm time)

Mountain Brow Lodge v. Toscano (CA, 1968)

F: Toscano granted bldg to his lodge restricted for lodge use and benefit only, and in the event they stopped using it or sold it, it “is to revert to the first parties herein.”  Toscano heir says that is an FSSCS; lodge says it’s absolute restraint and thus void, creating a F.S.Ab.

H: Limitation IS valid.  Toscano clearly had in mind a particular kind of use and that, plus the context, indicates that he wanted to create a FSSCS pending compliance.  

· No formal language is necessary to create FSSCS

· Ct. rejects the argument that this restriction speaks to WHO may use the land, that it is overly broad in doing so to the point that it is inalienable, and that it is thus void.  DISSENT says that is exactly what it does.
· Majority says that a condition making the property roughly inalienable or by necessity inalienable does not invalidate the clause.

Notes:

· Ct. seems to weigh the benefits of allowing transferors to impose conditions against the costs of upholding use restrictions (especially if they approach inalienability).

· QUESTION: Wyman said ct may have preferred to read it as a covenant and uphold the restriction b/c damages or injunction is easy, but didn’t want to read it as FSD and require automatic transfer.  WHAT DOES THIS MEAN?  Where were they given the option to read it as a FSD?

LIFE ESTATES AND FUTURE INTERESTS

· RIGHTS of Life Tenant:

1. Rt to undisturbed possession of the land (subject to ability of future interest holders to come onto the land and verify that the life estate holder is maintaining the property.

2. Rt to ordinary income from the land (varies depending on circs; if it’s rental land, to start mining it might violate future holders’ rights).

· DUTY of Life Tenant: NOT TO CREATE WASTE

· Permissive Waste: Arises from negligence.

· Affirmative Waste:  Life tenant actually destroys the value of the land (ie mining land with no history of mining)

· What constitutes waste is VERY FACT-BASED.  Turns on relative strength of interests of each party.  Notions of what’s legitimate use are social.

· REMEDIES for waste: Depends on strength of interests (if remainder would surely vest or likely never vest, etc) and amount of waste.  Life estate may be forfeited, but only in the most glaring cases.  Injunctions and dmgs are available in most cases. 
Baker v. Weedon (MS, 1972)

F: Baker wanted to leave everything to his 3d wife, then leave remainder to his 3 grandkids from first marriages.  Anna needed money; wanted to sell land for profits.  Couldn’t get mkt price b/c mkt value was rising high.  Chancellor granted her relief on theory of economic waste.

H: Chancellor DOES have this authority, but there must be necessity before he can order a sale.  Ordinarily sale is only permitted where there isn’t even enough money to pay taxes, but the unusual circs of this case justify sale, though not of the entire property.  
· Anna is life tenant; grandkids are contingent remaindermen (she has to die w/o issue).
· Test for Propriety of Judicial Sale when sale will affect a future interest:
· Deterioration/Economic waste are NOT the exclusive and ultimate test  
· Must also consider if sale is necessary for best interests of all the parties
· Must be flexible for facts of each case
NOTE: 

· A TRUST would solve many of these problems that bother grantors.  It would be administered by a third party or one of the parties, but under burden of fiduciary duty. 

· Doctrine of waste protects future owners against present owners, but ALSO protects present owners against each other!
CO-OWNERSHIP AND MARITAL INTERESTS

· Tenancy In Common: 
· Separate but Undivided Interests

· Interest of each is descendible

· Conveyable by deed or will

· NO survivorship

· Only need ONE unity: Possession (all tenants possess whole of prop)

· Joint Tenants:

· Tenancy In Common WITH RT OF SURVIVORSHIP
· FOUR Unities:
· Time: Acquired or vested at same time

· Title: Acquired by same instrument or joint A.P.

· Interest: Equal undivided shares & identic interest measured by duration

· Possession: Each has rt to possession of the whole

· Lack of any one of the four creates tenancy in common; Joint Ts can change to tenancy in common by conveyance to self (Riddle).

· Multiple Joint Tenants: A, B, C are J.T.s and A conveys A’s interest to D.  A dies.  B executes will granting his interest to wife.  Result?

· A’s transfer severs his tie to B/C, but not the tie b/w B and C.  D gets 1/3 interest in fee simple as tenant in common.

· B cannot sever J.T. by transfer by will so B’s wife gets nothing; C has 2/3

· Tenancy by the Entirety:
· ONLY between husband and wife.  Requires FOUR unities PLUS marriage.

· Husband and wife are considered to hold property as one person at law.

· Neither can defeat the unities by conveyance to a 3rd party.  Neither has a rt to judicial partition.  ONLY joint conveyance or divorce will destroy it.  

· If they are engaged when they get it, it is NOT valid.  Must reconvey to selves after marriage.  

· Presumption is Tenancy in Common: If wording is ambiguous at ALL.

· “To A and B jointly”: Creates Tenancy in COMMON!

· “To husband and wife jointly” might create tenancy by the entirety in the states where it exists, otherwise cts will read it as tenancy in common. 
Riddle v. Harmon (CA, 1980)

F: Wife learned she had joint tenancy and didn’t want her interest to pass to husband on her death.  She passed interest to herself to break J.T. (allowing her to transfer her interest by will)

H: Legal.  Transfer to third party is unnecessary.

· PROBLEM: W can write a letter, hold on to it, use it if H dies first, or burn it if H doesn’t!
Harms v. Sprague (IL, 1984)

F: Two brothers had J.T.  1 took out mortgage to help his lover, but 2 didn’t know.  2 gets land if it’s still J.T., but doesn’t if the mortgage broke the unities.  Is a mortgage a conveyance of title?

H: In Illinois, a mortgage is not a conveyance of title.  It is only a lien.  Moreover, because 2 has rt of survivorship, he’s not inheriting the land, but had it all along.  The mortgagees get NOTHING.

· In right of survivorship they both had land all along, so one doesn’t inherit anything!

Delfino v. Vealencis (CT, 1980)

F: Dels own 99/144 of the land and want to put development there.  V runs longtime business on other 45/144.  Ps want partition by sale w/ division according to fractions.  D wants in-kind part.

H: Partition by sale is for emergency use only.  TEST:  It is appropriate where (1) physical attributes of land make partition in kind impracticable or inequitable and (2) Interests of owners would be better promoted by sale.  

· In this case, there are only two competing interests and easily practicable division.

· Must consider best interests of Vs as long-time owners of family business.  Not sufficient to consider merely the economic gain of one tenant or one group of Ts.
· P claims that her use violates zoning and she’ll lose license anyway.  Ct. finds that too speculative.

· Factors for whether partition is practicable:

· Number of Ts, Shape of land (ease of division)

Spiller v. Mackereth (AL, 1976)

F: Both owned building as Ts in Common.  Spiller moved in to use space.  Mack demands that he vacate or pay rent.  Spill did neither.

H: One T in Common is only liable to another for rent/value of his use in the event of (1) Agreement to pay rent or (2) Ouster.  No ouster occurred here.

· OUSTER:  Means two things:

1. Beginning of running of statute of lims for A.P.  (Adverse Possessor must act as though he has fee simple, which S did not do)

2. Nonpossessory tenant tries to enter and take possession and is flatly rejected/prevented from doing so by the possessory cotenant.  (Ct says this did not occur.)

a. The letter sent to S was not request to enter, but demand for payment or vacancy.  Request is insufficient to establish ouster.

b. Putting locks on doors was smart move, not a sign that M couldn’t enter.

Swartzbaugh v. Sampson (CA, 1936)

F: Mr. and Mrs. S were Joint Tenants.  Mr. S leased space to Samp for coliseum.  Mrs. S refused to sign.  She brought action after Samp took possession of land.  

H: No action maintainable.  Mr. S gave away only the full extent of his rights to possession.  

· No J.T. can give away more than he has, nor can he/she prejudice the other J.T., and any lessee (Samp) takes a lease subject to any other competing or concurring interest.

· Still, ct finds Mr. S gave away only his interest and nothing more.

· Mrs. S could try using Ouster or Partition:

· For ouster Samp would have to deny her access to her land.

· For Partition it’s unlikely she wants it.  Coliseum reqs use of whole land, so partition in kind would be bad for her!  And cts are very wary of partition by sale.  

· If it happened by sale, Samp would get difference b/w value before his improvements and value with his improvements.  Remainder divided 50/50.  From that he pays rent owed.  J.T. b/w Mr. & Mrs. S NOT over.

· For Partition from MR. S: Would end J.T. but she’d lose rt of survivorship.

· Action for Accounting (to get half of rent he pays Mr. S)

· IF HE DIES: She gets the WHOLE THING under rt of survivorship.

LAND USE AGREEMENTS

· Servitudes will usually burden one parcel to favor another, and increase the NET value:

· Real Covenants: Enforceable in law (with DAMAGES)

· Equitable Servitudes: Enforceable in equity (with INJUNCTIONS)

· Basically real covenants that don’t meet all technical reqs of real covs

· Easements: Not important

· Use restrictions are valuable to landowners for their effects on the value of land, but to be transferable and to insure the continued value of the land they must be protected as property rights, not merely contract rights.

· Real Covenants can run with the land at law and thus bind the parties to the agreement and all parties in vertical privity to them.

· Horizontal Privity: Restatement (3d) abandons it; not req’d for cov to run at law.  Some states seem to still require it, if only in dicta.  
· Vertical Privity: 

· Still req’d by traditional authorities for covenant to run at law.

· Restatement 3d ABANDONS it for negative covenants, but retains it for affirmative covenants (which req burdened owner to perform an act).  

· Running of Benefit/Burden: Party that wants to enforce has to show that benefit runs to him (if he is successor to land), or that burden runs to other party (if other party is the successor).  Test for running of burden is more onerous than for benefit.
· Test for Benefit: If successor acquires an estate of the same or lesser duration, it runs.  
· Adverse Possessor can’t sue to enforce or be enforced b/c they acquire a NEW TITLE, not a preexisting estate.
	Requirements of a Real Covenant:
	Reqs for Equit Servitude:

	1. Horizontal Privity b/w original parties

2. Vertical Privity

3. Touch and concern the land

4. Intent of the parties

5. In Writing (statute of frauds)

6. Notice Requirement (party it’s enforced against must have had notice as req’d by the JD)


	1. Touch the land

2. Intention

3. Notice

4. No horiz privity req’d, nor vertical privity for burden to run.  




EQUITABLE SERVITUDES

· Equitable servitudes are property rights but are created by contract and are thus bound to some reqs of ctct law (ie, consideration).  They attach to the land, not the estate, so once one loses the land he cannot enforce (nor have it enforced against him).  If govt takes land it must compensate for loss of servitude.

Tulk v. Moxhay (Eng, 1848)

F: Moxhay acquired (after transfers) gardens of Leicester Sq with clause that gardens be maintained, not built upon.  He knew of the stipulation, though it wasn’t in ctct.  Tulk seeks injunction to prevent building.

H: It doesn’t matter if covenant runs with the land; the question is whether a party can use the land in a manner inconsistent with the contract entered into by the original party, and with notice of which he purchased the interest.  No one purchasing an equity from someone can stand in a different position than the party from whom he purchased.

· Original buyer bought land at price reflecting the burdens.  It’d be inequitable for him to charge purchaser at a price that does not reflect burdens.

· QUESTION: HOW DOES THIS CASE HELP US?!

· In the US, affirmative and negative obligations have been enforced as equitable servitudes.
REAL COVENANTS & EQUITABLE SERVITUDES

· Difference b/w servitudes and covenants now is minimal b/c cts of equity and law are unified now so both remedies may issue.

· Real covenants must be created by written instrument (statute of frauds).  Equitable servitudes can sometimes (in limited circs) be implied in law (as seen in Runyon).

Runyon v. Paley (??, 1992)

F: Gaskins conveyed some land to daughter Williams and some to Brugh, who conveyed to Paley.  Ctct with B made clear nothing was to be built on land and it was for resident purposes only.  Paley wants to build anyway.

H: Williams GETS injunction; Runyon does NOT.

· Williams: Showed real covenant enforceable by her as owner of G’s property. 

· R.C. creates servitude upon the land, not orig parties, and is enforceable in law OR equity.

· Real Covenant requires:

· Touch and Concern: No precise def.  Suff that it have some econ impact on parties’ ownership and somehow effect legal rts of covenanting parties as landowners.  Enough to show value of dominant estate is increased.
· Privity:  North Carolina reqs both Horiz and Vert.  Many JDs have done away with horiz and find contract enough.  Vert privity exists where a party conveys all his interest in restricted property (though not necessarily all of his land) to another.  Williams has it, Runyons do not (they got land from G before covenant was created)
· NC requires “some connection of interest” for H.Priv.  
· Intent of Parties: Parties must have intended benefits and burdens of covenant to run with the land.  Question of fact/exegesis, and though cts dislike use restrictions, evidence here is clear: runs w/ land, not parties.
· Notice: In MOST JDs actual knowledge is sufficient.  

· NC requires that proper search of pub recs would reveal coven.
· Williams have it; Runyons do not.
· QUESTION: SO DOES THIS SHOW THAT THE DMGS DIFFERENCE REALLY is ZERO 2day?

· Runyons have no R.C. here but may still have action enforce restriction in equity.
· Equity requires less:

· Touch and Concern: Because neither party is original party, must show that both benefit and burden run!  Here it does.

· Intent of Parties: Must show it was intended to benefit and burden these parties respectively.  PRESUMPTION that it only applies to original parties, but can be overcome by clear showing of scheme of development, succession of interest to benefited property, or express statement of intent.  None are present here.  R’s affidavit that G wanted it this way is insufficient.

· Notice: Same as above.

SCOPE OF COVENANTS

Restatement (3d) § 3.1: Validity of Servitudes, General Rule:  A servitude…is valid unless it is illegal or unconstitutional or violates public policy.  Servitudes that are invalid b/c they violate public policy include (but are not limited to):

1. One that is arbitrary, spiteful or capricious

2. One that unreasonably burdens a fundamental constitutional rt

3. One that imposes an unreasonable restraint on alienation under §3.4 or §3.5

4. One that imposes an unreasonable restraint on trade or competition under §3.6

5. One that is unconscionable under §3.7

Hill v. Community of Damien of Molokai (NM, 1996)

F: Ds were using home as group home for AIDS.  Neighborhood restrictive covenant limited use to “single family residence.”  Neighbors argue increase in traffic is inconsistent w/ that use.

H: Covenant does NOT preclude use as group home (despite explicitly precluding hospitals, etc).  

· Home is designed to offer traditional family structure.  Facts show they act like a family.

· Most JDs agree that group home is like a SFR.  Others disagree.

· “Family” is ambiguous.  Any ambiguity is resolved in favor of unrestricted use.
· Zoning laws and federal policy favor this holding, with strong policy reasons.  

· Claims of increased traffic are EMPTY.

· In Addition, FHA protects group home here:  Precludes discriminatory enforcement of covenant (not proven here), disparate impact (proven here – then balance interests favors Comm), or failure to make reasonable accommodation (proven here—not reasonable if reqs fundamental alteration in nature of a program or would impose undue financial or admin burden on neighbors).  More on FHA: notes v. 4, p. 7.


· FHA: Handicap = “physical or mental impairment which substantially limits one or more of [a] person’s major life activities.”  recovering druggies ok, not users.

Shelley v. Kraemer (US, 1948)

F: White neighbors had covenant keeping blacks out.  State ct enforced it.

H: 14th Amd (E.P. Clause) applies wherever there is state action and here the clear and unmistakable imprimatur of the court is state action, so EP applies.  States denied EP to blacks.

· FHA: RRCs may now violate FHA
See notes for other ways court could have ruled in Shelley.  Notes v. 4, p. 8 (bottom)  Touch and concern, notice, privity.

Rose: This seems dangerous b/c anything the ct touches is state action.  BUT, if you read it to say that the court is enforcing property doctrine, not contract, then it’s much better, because property doctrine is a social construct way more than contracts.  Rt of cts to get involved is more legit, and scope of state action isn’t so broad as critics suggest.

QUESTION: I have a note on Public/Private distinction being good because (1) it prevents encroachment of state on private rights, and (2) it prevents encroachment of pvt individuals on what is state action by circumventing est rules to prevent pub parties from taking certain actions.  WHAT DOES #2 mean??

Restrictive Covenants in Condos and Coops

Nahrstedt v. Lakeside Vill Condo Assoc., Inc. (Cal, 1994)

F: Cat case.  Covenant restricts ability to have cats.  She says it does NOT affect community.

H: Covenant valid.  Covenants are valid unless they are unreasonable (wholly arbitrary, violate fundamental pub policy or carry burdens outweighing benefits). Protects interest of condo owners, who have paid a premium for those restrictions.
· QUESTION: This DEFERENTIAL standard only applies to Condos and Coops right?!?!

NUISANCE

· Pigouvian analysis begins by identifying who is at fault.  Then you make that person stop what they are doing or pay damages.  Nuisance law operates in the same way.  First ask who has the right, then award some kind of remedy.
· Calabresi:  There are 3 different (sometimes overlapping) protections for property.  Property level (injunction) leaves transfer up to owner’s subjectivity.  Liability level (damages) allows govt to order transfer (govt must establish the objective val of the property).  Unalienable level is where govt severely restricts transfer.  
Morgan v. High Penn Oil (NC, 1953)

F: Oil refinery emits odor making people nearby very ill.  TrCt grants $2500 dmgs and injunction.

H: Affirmed. Imports tort into property law.  Test for Nuisance:

· A substantial,

· Non-trespassory (not physical)

· Invasion

· In an interest in land

· That is either intentional or unintentional

· If intentional, liability exists where conduct is unreasonable under circs

· If unintentional, liab exists when conduct is negligent, reckless or ultrahazardous

· Wyman: Unintentional tests is reasonable std anyway, b/c turns on neg.

· We are NOT studying unintentional nuisance.

Other factors to find nuisance in the first place: 

· First in time (Spur)

· Preserving interest in preserving ways of life (good actor/bad actor)

· Property Values

· Idiosyncratic values/personhood (Estancias)

· Community Norms (as to what nuisance is; abnormal sensitivity won’t win)

· Least Cost Actor/Least Cost Avoider (give prop rt to him with highest cost to promote bargaining)

· Zoning: If permitted by zoning, more likely to allow it or award dmgs before an injunct.

Intentional Nuisance: Two questions arise:

1. When is there intention?

a. Where D undertakes activity knowing particular result will obtain, or intending that it will, or knowing it’s substantially likely that it will.  Basically: foreseeability (and three ways to assess foreseeability)

2. When is the activity unreasonable?  Three tests.

a. Threshold approach (Jost): Look only at level of harm to P, not any benefits.

b. Restatement 2d Test ONE: Do benefits (utility) outweigh harm to P?

i. Harm factors: extent and character of harm, social val of P’s use, suitability to locality in question, burden of P avoiding harm

ii. Utility factors: Social val, suitability to locality, impracticality of D preventing the harm

c. Restatement (2d) Test TWO: Does conduct rise to certain level of seriousness, and would pmt of damages make continuation of D’s conduct infeasible?

i. ONLY allows for damages, no injunction.

Estancias Dallas Corp v. Schultz (TX, 1973)

F: Apartment complex next to SFR has LOUD A/C unit.  Injunction granted (plus $10K dmgs), but harm to P’s is LESS in dollars than what it would cost D to install indiv units or not use A/C (that is, monetary cost-benefit analysis favors damages, not injunction).

H: Injunction affirmed.  Nuisance is permitted to exist on the stern rule of necessity.  Ct must weigh competing interests on the rule of comparative injury or balancing of equities.
· No specific mention of TrCt balancing equities, but they obviously did and found that they favored Schultz.
· Costs to D will be significant, but mostly because they didn’t install the proper units first.
· Court seems to invoke balancing test, but may be using threshold test b/c balancing test would favor D.  Ct claims to balance equities, but decides other way!
· QUESTION: Is my reading of this case correct?  Did they hold this way b/c of personhood?  Is the second to last bullet a holding of the court or Wyman?
Boomer v. Atlantic Cement Co. (NY, 1970)

F: Factory is causing nuisance to P’s property, but factory is worth over $45M and employs 300.

H: NY usually prefers injunction, but NOT HERE.  Ct finds two choices:  

(1) Grant injunction but postpone effect till some future date

i. Problematic.  Developments in technology won’t be available till later, Ds are in no position to further that aim, settle the lawsuit and prevent endless postponements of settlements/dmgs.

(2) Grant injunction conditioned on pmt of permanent dmgs to Ps

i. Proper choice.  Future parties will still have lawsuits, but their cases will be easier and will likely be negotiations, not litigation.

· This can be seen as a threshold test OR 2nd Prong of Restatement test.

DISSENT: This is problematic.  Ct says wrongful acts are okay so long as you can pay for it!

Spur Industries, Inc. v. Del Webb Development Co. (AZ, 1972)

F: Feed lot was on land before Webb developed around it.  Developer brings suit w/o residents

H: Feed lot was there FIRST (First In Time) and thus gets compensation, but MUST MOVE, because social benefits outweigh the costs.  

Injunctions: Favor most efficient outcome through bargaining.  Damages are less efficient because the court fixes the amount, probably inaccurately, and then removes all incentive for 1 party to bargain.

Four Scenarios to determine award of Property Rule versus Liability Rule:

1. Low Transaction Costs, Perfect Information: Ideal Remedy is Injunction.

a. Party can amend decision if things change or court finds it was wrong.

b. How to award the property right?

i. Purely distributional: Whoever has less wealth

ii. Award rule to high cost abater (whomever it would cost more to move).

2. High Transaction Costs, Perfect Information: Damages

a. Ct can value dmgs well w/ perfect info; difficult to reallocate later if wrong.

b. Award to least cost avoider.

3. High Transaction Costs, Incomplete Information: Liability Rule

a. W/ Imperfect info court can’t say who should get property rt.

b. Award dmgs to party who value or loss can actually be valued, so other party is forced to choose to pay damages or not.

4. High Transaction Costs, NO reliable Info (for either party): HARD.  

a. Usually award injunctions to P, as cts are in bad spot to assess damages.

TAKINGS

· Rt of govt to take land is ancient; duty to compensate is modern (5th Amd).

· Eminent domain grants power to take land or transfer to others commonly invested w/ power of eminent domain (pub utilities, pub schools, sometimes private parties).

· Why compensate?  Fairness, fear of underinvestment in property if people fear govt will take their property (Fischel/Shapiro).  Others suggest cost internalization/fiscal illusion, but govt does not work like firms—responds to other incentives (Levinson).

Posner: Economic justification for eminent domain, stressing efficiency.  Important to prevent buyer’s monopoly: results from holdout problem, raises taker’s costs so much that other landowners do not benefit.  Allow E.D. ONLY where transaction costs are HIGH, so ct can shift resources to more valuable uses.  Problem: We sometimes allow E.D. where transaction costs are perfectly low (ie, post offices), and where market transactions would be better.

Farber: Compensation protects vulnerable groups that would otherwise be trampled; forces govt to consider costs; No compensation would discourage investment out of fear of loss of land; comp requirement prevents discrimination in use of takings.
PER SE RULES: 
1) Police measure/preventing public harm is NOT a taking (Hadachek)

2) Permanent Physical Occup IS a taking (Loretto)

3) Permanent Deprivation of all Economically Beneficial Use IS a taking UNLESS rooted in common law nuisance (Lucas)  [TEMP depriv of all econ ben use is NOT per se taking-Tahoe]

· State can’t pass law to create common law nuisance. (Palazollo)

Balancing Test (Penn Central – ad hoc factual inquiry):

-How you come out turns largely on how you measure the underlying property right, as evidenced by dissenting/concurring opinions in Penn Coal and Penn Central.

Consider: Diminution in value, effect on distinct investment backed expects (OBJECTIVELY), Avg Recip of Advantage, Character of govt invasion.  (Penn Central) 

Loretto v. Teleprompter Manhattan CATV Corp. (US, 1982)

F: Cable wires run down fronts of bldgs, w/ boxes installed on walls.  $1 symbolic compensation.

H: PER SE RULE: Any permanent physical occupation is a TAKING.  All other tests by ct are applicable to temporary physical invasions only, and must be viewed case-by-case using balancing test: reduction of value, reduction of expectations, deviation from expectation interests).  Special kind of injury as here when a stranger invades property.

DISSENT (Blackmun): Defining permanent and physical is harder than ct suggests, and per se rules are foolish.  Real test should be extent of interference.

Hadacheck v. Sebastian (US, 1915)

F: Brick lot in L.A.; owned before city developed around him and zoning ensued.  Convicted of misdemeanor for violating ordinance.  LA says it is offensive to public health.

H: This is police action only, and thus not a taking or regulation, THUS no compensation is due.  There must be progress, and pvt interests may have to yield to good of the community.

· Ct. stresses that some productive use of his land is still available, because he can extract the mud and make the bricks elsewhere.  

· Hadacheck Rule: Illustrates different effects of viewing case as preventing public harm vs. providing public good.  If it’s the former, it’s read as nuisance control and there is NO COMPENSATION REGARDLESS OF LOSS EFFECTED.  (oft-criticized)

· Cf Spur where facts are similar but ct awarded compensation on fairness grounds from private individual to another.  No award here from govt.

· SEE LUCAS FOR SEVERE LIMITS ON HADACHECK!

Pennsylvania Coal v. Mahon (US, 1922)

F: Statute bars coal mining companies from carrying out their mining if neighbors are within short distance.  Requires compensation to nearby owners, and that’s the state (CHECK FACTS!)

H: (Holmes) The government is not taking away the land, but it is taking away all productive use of the land, which is a taking in effect, and thus compensation is required.  State is basically taking away a support estate in the coal (conclusory statement!).  Ct. employs type of balancing test to assess diminution of value.

· State can’t just say “public health” or “nuisance” and call it a police action!

· Average Reciprocity of Advantage: Owner of taken land must benefit enough from the regulation that compensation is not required on top of it (ie, requiring company to leave some ore in place to hold shaft up).  If there is Average reciprocity no compens is req’d  

DISSENT (Brandeis): NOT a taking because they haven’t TAKEN anything.  Simple NUISANCE action.  Diminution in value is fine, but value is relative.  What about gain to miners?  Reciprocal advantage here is only the advantage of living and working in civilized community.

NOTE: Must define underlying property interest narrowly (Holmes – coal only) or broadly (Brandeis) and then find a taking based on the encroachment on that interest.

· Hadacheck and Penn Coal seem inconsistent because of POLITICAL nature of takings.

Takings Balancing Test:

1. Balancing Test: Compensation req’d when regulation works too great a burden on property owners (factoring in average reciprocity of advantage – apparent losers may not be losers at all).

a. Judges all disagree on how to measure avg reciprocity and how much it is really worth in each case.  Very different opinions in each fact pattern.

b. Diminution in Value: Penn Coal.  Brandeis calls it too difficult/unclear.

Penn Central v. City of NY (US, 1978)

· PREDATES per se rule of Loretto
F: NY declared Penn Station landmark.  Restricts development.

H: Statute is valid and NOT a taking.  Ad hoc factual inquiry.  Must consider:

1. Diminution in Value

a. BROAD conception of underlying property right (entire city tax block, incl air rights).  Portion of rts taken looks small in comparison.

i. Diminution in Value is a FRACTION where underlying property right is denominator.  (Broad right makes diminution lower).  TDRs give them some of the numerator (lost value) BACK.

2. Extent to which regulation interferes with distinct investment-backed expectations.  (similar to diminution in value)

a. Strong suggestion that expectation is determined objectively based on facts and circumstance, not particular owner’s subjective expectations.

3. Character of the invasion

a. Physical, arising from pub program, adjusting benefits and burdens for common good, etc.

DISSENT (Rehnquist): Denominator is AIR RIGHTS only, so diminution in value is total!  This measure was NOT enacted as nuisance measure and thus does not fit under Hadacheck line, especially because it does NOT prevent harm, but places affirmative burden on P.  NO average reciprocity of advantage, so Penn Central is being unfairly singled out.  

Lucas v. South Carolina Coastal Council (US, 1992)

F: Lucas bought two lots.  Law passed prohibiting building anything on beachfront. 

H: (Scalia) TAKING.  New test!  Where a person is deprived of all economically beneficial use of his land, that is categorically a taking, UNLESS the state could prohibit what you are doing by rooting it in something that would serve as basis for common law suit in nuisance.  The state can only take all economically beneficial use of your land if they can base it in common law nuisance.  Remanded to see if building home on beachfront fits common law nuisance (which it won’t).

· Justifications: From landowner’s pt of view loss of all econ value is a taking; Sign or redistributive action (disfavored); Less likely to be avg reciprocity of advantage; Total wipeouts of value will be very rare.

· WYMAN: They will only be rare if you define the underlying right broadly.  This holding does NOT avoid the first and maybe hardest question in any analysis: What is the underlying property right?

· Scalia lists factors to consider in applying this test (1178-1179).

· Scalia does not explicitly overrule noxious use test/Hadacheck line, but force of his criticisms suggests an invocation of police power will need to be strongly supported if it invades the economic value of the land.  He suggests that Hadacheck line gives too much deference to legislature to use the words “curbing a harm”, and that court must scrutinize the defense more closely.

· MERE passage of a statute will NOT suffice.  Basis must exist in CL Nuisance!

· Scalia adds that personal property owners will NOT likely be able to use Lucas exception, but real property owners will b/c state has long history of controlling commercial dealings to a much larger extent.

· SEE Tahoe-Sierra!  Limits Lucas to PERMANENT deprivation cases only.

Palazollo v. Rhode Island (US, 2001)

F: State passed reg barring construction before this P acquired the land; State says that existence of statute bars his suit.  [Acquired by transfer in bankruptcy.]

H: Statute does not bar the action just because the land was acquired after the statute was in effect.  That would (1) put expiration date on Takings Clause (2) Prejudice existing owners who do not survive process of ripening his/her claim (which takes years) b/c heirs couldn’t bring suit, and (3) Be capricious in effect based on age and resources of owner.  Lower ct must apply the test of Penn Central to determine if there has been a taking.  Ct AGREES that all economic value has not been deprived (uplands portion of property can still be improved).  

· Ct has never said how much economic deprivation is necessary, or if extent of deprivation is measured against the parcel as a whole or just a portion of it.  SUGGESTS that it would not be appropriate to judge it against the whole of the property in every case.

Tahoe-Sierra Preservation Council v. Tahoe Regional Planning Agency (US, 2002)

F: Moratorium was issued during creation of comprehensive land use plan to insure that environmental impact wouldn’t damage the lake in the interim.  All devel near Lake was prohibited during 32 month span.  Ps want per se rule that whenever economically beneficial use has been eliminated, regardless of how briefly, a taking has occurred.
H: There  is no per se rule that whenever economically beneficial use has been eliminated for some non-permanent period of time, a taking has occurred.  Each determination will have to be made on a case-by-case basis.  Lucas applies to permanent deprivation only.

· Duration of moratorium IS a factor to consider in determining if a taking has occurred, but not the only factor.

DISSENT (Rehnquist): Moratorium may well be a guise to press P’s land into public service of some kind.  Lucas exception here not valid b/c no CL principle validates this encroachment.

QUESTION: Does this all mean that a 95% taking forever is NOT a taking, but a 100% taking for 2 years might be?  Weird result!

ZONING

· See p. 955 for City Beautiful movement (Burnham, Chicago, Paris) & Garden City movement (London).

· Garden City: Lots of parks, sprawling series of neighborhods

· City Beautiful: Civic monuments and public works (DC); Commerce turned it toward vertical garden of bldgs for all purposes; Densely populated; clean; good transportation.

Komesar: Abel will build on land in most efficient personal manner, not most eff manner for everyone.  We want Abel to consider neighbors’ losses.  Public solution is ZONING.

Village of Euclid v. Amber Realty Co. (US, 1926)

F: Vacant land zoned as U2, U3, U6.  Mkt val if industrial: $10K/acre; much less if use is limited.

H: Zoning is constitutional.  Starts with concept of nuisance & police power.  Where legislative classification for zoning purposes is fairly debatable, legislative judgment must be allowed to control.  Protection of SFRs from industry (injurious) and apartments (parasitic) is valid.  Public interest may, in some cases, outweigh municipality’s interest in regulation.

· Very deferential standard for review (“arbitrary and unreasonable”); if legislative classification for zoning is fairly debatable it’s legitimate.

Non-Conforming Use

PA Northwestern Distro v. Zoning Hearing Bd (PA, 1991)

F: Adult bookstore.  City wants to rezone and give 90 days (amortization) to comply (change use)

H: Unconstitutional.  This is now a lawful, nonconforming use.  A lawful nonconforming use establishes in the property owner a vested property right which cannot be abrogated or destroyed, unless it is a nuisance, it is abandoned, or it is extinguished by eminent domain.  
· Board argues that he is free to move to a different zone.  Ct says that would be a taking requiring compensation.
· PA has MINORITY RULE: Amortization and discontinuance of a lawful pre-existing nonconforming use is per se confiscatory and violative of state constitution.

CONCUR: Amortization okay so long as period given is reasonable, depending on many factors.

Prospective/Retrospective Zoning:

PA ct says you can’t apply zoning retroactively to use, not ownership.  WYMAN: This sounds fine but punishes prospectors (waiting to see what’s valuable about land).  Still…

· Top priority is to reward/safeguard actual, not speculative investment

· Personhood interest is greater.

· Taking away present interest is (kind of) closer to a taking than taking away rt to future use. 

· Effect is much worse on 3rd parties (ie, employees) in stopping pre-existing use.

Barcott (EPA Article): Retro/Prospective issue is same in regulatory schemes.  Clean Air Act tried to establish tough stds, but reluctant to govern existing sources of pollution.  

Legal arguments existing polluters can make:  Bundle of rts includes rt to produce, and necessarily the rt to pollute; Public service justification; Apply takings analysis and require compensation  Policy arguments?  Ways to get compliance without encroaching on rights: Amortization, emissions trading scheme, etc.

Flexibility in Zoning

· Lawful nonconforming use is one example of flexibility.  There are others.

· Variance: Allows a use of the land in a manner prohibited by ordinance.
· Use variance: Allows a use not permitted by zoning.
· Area variance: Allows for a kind of building not permitted by zoning.
· Special Exception: Allows for a use the ordinance expressly permits.
Commons v. Westwood Zoning Bd of Adjustment (NJ, 1980)

F: Ordinance set dimensions for homes; Plot too small for it.  Owner tried to sell to neighbors but failed; Sold land and new owner wants to build.

H: Remanded for more info.  Where the reg renders the land unsuitable for any purpose the analysis calls for further inquiries which may lead to a conclusion that the property owner would suffer undue hardship.

· Bd held: (1) Variance would substantially impair the intent and purpose of the zone plan and ordinance, and (2) Applicant suffers no hardship.  Did NOT explain these conclus.

· Hardship: If he made efforts to comply with ordinance (try to buy from/sell to neighbors, etc.) that’s relevant.

· Impair intent and purpose of Zone plan: Does NOT violate any trad’l purposes in ordinance, BUT econonomic and aesthetic appearance are VALID, so Bd can deny variance IF it can show adverse effects on neighborhood w/ respect to undesirable to visual environment or value of neighborhood properties
Cope v. Inhabitants of Town of Brunswick (ME, 1983)

F: Developer wants bldg in zone where it’s allowed “only as an exception granted by the Bd of Appls.”  Bd says no.  #2 prohibits use adversely affecting health and safety or general welfare of public and #4 prohibits devaluation or altering ess. characteristics of the surrounding property.

H: Legislature gave Bd too much discretion.  Breeds selectivity in enforcement.  Where no standards are provided discrimination is possible and thus it’s unconstitutional.  Guidelines in the regs only reiterate the concerns the leg had to consider in making the ordinance.  Does nothing!

Zoning Amendments and Spot Zoning Problem

Spot Zoning: An invalid zoning amendment which creates a use classification inconsistent with surrounding uses and creates an island of nonconforming use within a large zone and which dramatically reduces the value for uses specified in the zoning ordinance of either the rezoned plot or the abutting property.

· Charged in City of Rochester but rejected b/c there is no substantial diminution in value.

State v. City of Rochester (MN, 1978)

F: Neighbors chall zoning ord amd allowing for high-density residential building on formerly low-dens block. 2 adjoining lots were already high-density, and 1 kitty-corn for Mayo Clinic.

H: Rezoning was the only option here.  This was NOT judicial, thus no high scrutiny.  Legislative action reviewed on A+C standard, and this was not A or C.

DISSENT(Kelly): Landowners had expectations!  Also, it’s illogical to ask municipalities to survive more scrutiny for granting/denying permit than for rezoning entire parcel of land!

· Valid debate could be had about whether this is judicial or legislative.

Exclusionary Zoning

· Is exclusionary zoning efficient?  [Not usually used for efficiency purp, but still…]
· Not efficient b/c trying to attract industry but where will workers live?

· Artificially inflates price of housing & lowers # who can live there.

· Efficient on small scale b/c allows sorting by income bracket so people can decide taxes they want to pay; More inefficient in aggregate.

Village of Belle Terre v. Boras (US, 1974)

F: College roommates.  Ordinance restricts land to “one-family” dwellings.  Defines family as any # of people related by blood OR 2 unrelated adults living together as single housekeeping unit. 

H: Legal.  Line b/w 2 and 3 is no more arbitrary than other legislative lines.  

POLICY: Boarding/frat houses present urban problems.  People in SFRs are entitled to “quiet place where yards are wide, people are few, and motor vehicles restricted.”  These are legitimate guidelines in a land use project addressed to family needs.  Police power is NOT confined to filth, stench and unhealthy places.  It is ample to lay out zones where family values, youth values, and the blessings of quiet seclusion and clean air make the area a sanctuary for people.

· Cf: City of Edmonds!!
· Raises substantive due process issues.  (violates fund rt and won’t survive strict scrut)

DISSENT (Marshall): This is E.P. case and ord violates rts of association and privacy.  See notes v. 4, p. 29.  This is lifestyle discrimination, NOT a case of preserving the character of the neighborhood.  Aims are legit, but means are not.

City of Edmonds v. Oxford House (US, 1995)

F: Ord defines family as genetically related group or group of five or fewer [unrelated] persons.  Oxford House is for recovering addicts and they claim that the FHA applies.  FHA DOES NOT APPLY TO MAXIMUM OCCUPANCY RESTRICTIONS.  (City says that’s what this is.)

H: This is NOT a max. occup restriction so FHA does apply.  If it was a max occup restriction it would answer the question “how many people can live in a house?”  Also, there is another clause that IS clearly a max occ restriction, so this can’t be.  Reasonable accommodation thus req’d.  

· Ways to argue that this IS max occ restriction: (1) Limits unrelated people, but would never limit # in a family b/c that’d be unjust, or (2) dissociate the portions of the clause.

· Oxford could get variance but obviously wouldn’t here.  May be evid of no reas accomod

NAACP v. Twp of Mt. Laurel (NJ, 1975)

F: Zoning regs are such that moderate and low-income families cannot live there, but many work there in light indust and commercial zones.  NOT deliberately racist; only challenged for effecting socioeconomic discrimination.  Laurel’s GOAL is to keep property taxes down b/c NJ tax system is based on makeup of municipality.

H: Unconstitutional.  It’s time for new doctrine to make this kind of zoning illegal.  Rule:  Every such municipality must presumptively make realistically possible an appropriate variety and choice of housing…unless [it] can sustain heavy burden of demonstrating peculiar circs which dictate that it should not be req’d to do so.

· Logic: Zoning is police power(police pwr must promote pub welfare and comport with subst DP and EP(zoning contrary to pub welfare cannot stand.

· Public welfare NOT construed to apply to municipality only; must be construed broadly to consider public welfare of entire STATE.  Shelter is fundamental.

· Prima facie case is clearly made here, so municipality must offer justifications:

· Beneficial to local tax rate: Irrelevant (can’t exclude for “local finan end”)

· Environmental benefits: False pretext here; every development has some effects

· Certainly when a munic zones for industry and commerce for local tax benefit purposes, it must zone to permit adeq housing within the means of the employees there.

· PEOPLE must be at center, not taxes.

· Ordinance not thrown out(Mt. Laurel has 90 days to get up to reqs of law here.

· Ct suggests there is a moral obligation to estab local housing auth to provide housing for its resident poor.

WYMAN:  Reaction to this case is for legis to give pwr to housing commission for fair housing issues and thus get fair amt of shelter from J.R.
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