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Acquiring Property
I. Sovereignty

A. Actions in Ejectment (at common law, action used by tenants to eject trespassers from their leased or rented land) – elements to prove:

1. π has a right to the property

a. she does not have to prove ownership
2. π just has to show they have a better claim to the property than the person who is possessing it

3. ∆ has no legitimate claim to the property

4. ∆ has possession of property
B. Acquiring Property through Discovery

1. Types of Rights

a. Natural Law: rights that come from being on a piece of land

b. Positive Law: what the sovereign/government says the law is

2. Principle of discovery was agreement among Christian European nations
a. First discovery gave that nation sovereignty over the land

b. Legitimacy as positive law is questionable

C. Three types of notice that land is not available for your purchase

1. Actual notice – person is told the land has been sold before

2. Statutory / Record notice – look at government records

3. Duty to Investigate – Follow up the record notice to make sure it’s correct
D. Polices for Restricting Indians’ Property Rights

1. Protect Indians from being ripped off of their real property rights

2. Keep prices as low as possible for government

a. This is economically inefficient (prevents possibility of auction)
b. General social loss (counter: if that loss falls to the Indians, we don’t care)

II. Cases in Acquiring Property

1. A. Johnson v. McIntosh – the law comes from those with power; Maoist idea of “law comes from the barrel of a gun”
2. π chain of title goes back to conveyance from Indian tribe; ∆ chain of title comes from later grant by US government

3. Marshall: Indians were on the land, but never had the right to sell it

a. Proclamation of 1763 (Indians can’t sell and nobody else can buy) gets a mention, but the ruling is on something vaguer

i. The laws of the conqueror have to be the rule of the Courts

b. Normative arguments made against Indian rights to sell

i. Indians had a lot of land they didn’t use
ii. Nature of their relationship to the land was such that they couldn’t conceptualize it or they couldn’t possess it (argument that they were on the land, but didn’t productively use it – they didn’t deserve the land even if they were there first)

c. Marshall had no choice – he was chief justice of the court of the sovereign – if the US sold the land, he had to enforce it
B. Mabo v. State of Queensland (Australia 1992) – concept of terra nullius has been largely scaled back, if it still exists
1. Terra nullius: came to mean Western nations could legitimately consider lands “belonging” to nobody to be “settled colonies”

2. π wanted to give land to native ∆; ∆ wanted a declaration that it was their land and not π’s to give them (∆ wins)

a. Natives tilled the land and had conception of private property

b. Question of conquerors really took possession

3. Evolution of international law since Johnson (19th century)

a. Many int’l conventions say terra nullius has been scaled back if there was any evidence of government

b. Normative argument: don’t support racially discriminatory practice, no matter what
i. Australian high court relies on their civil rights statutes

c. Question if the US can after this case wipe out Indians native title

i. Difference: natives in Mabo were not claiming to be sovereigns

ii. Case was only really about terra nullius and whether natives still have their land
The Meaning of Labor and Possession

III. Wild Animals Cases
A. Pierson v. Post (NY 1805) – only by rendering escape impossible does one take acquire property rights in ferae naturae
1. Post was hunting a fox; Pierson came along and shot it and dragged it away

2. This was trespass on the case
a. Trespass: you have the right generally to exclude people from your land

b. Trespass on the case: unlawful interference with non-possessory rights

3. Pierson wins with question: did Post by chasing the fox as alleged acquire the right to continue pursuit without unlawful interference
a. Post should have asked to take the language about property and possession out of the case

b. The action was not about possession of the fox

4. Dueling policy arguments

a. Majority: floodgates – allowing this dispute in court will lead to countless litigation and quarrels

i. Probably wrong: Pierson violated custom; those who violate custom now have law behind them – they will quarrel with people used to custom

b. Dissent: hunter who spent the day in pursuit should get fruits of his labor

c. Other policy arguments to be made

i. Pierson has the fox – give it to the guy who has it

ii. Instead of ruling that Post has a right, just rule that (in this totally insignificant case) the guy who has it can keep it

iii. Oddity of this case: court does not seem to be concerned with the “just” position that Pierson was a bad actor

B. Pierson v. Post Hypothetical Questions

1. A catches a fox, kills it and goes away for a minute – B sees it and takes it away
a. It’s going to be A’s fox – A has mortally wounded the fox with the intent of taking possession

b. B’s only possible argument is abandonment

2. A grabs a fox; fox bites A and B comes along and shoots him

a. It’s B’s fox – A didn’t have any certain control

b. Once the fox drops to the ground, its ferae naturae again – it’s gone

3. A has a fox, B comes up and scares A, the fox bites A and drops to the ground where B grabs it

a. Possibly trespass (interference with possessory right)

b. But even if possessory right was interfered with, once the fox dropped, A has lot his possession (because it’s a wild animal)

c. A may be able to bring action for trespass on the case – claiming he had a right to get the fox

4. A catches a bunch of fish and puts them in an inlet off the river and leaves; B throws a grenade, the fish rise to the top and B takes them

a. Fish belong to B; he was not on notice they belonged to A

b. Finding fish in natural habitat is different from finding a fox in a cage (in this case, assume you’re on notice it belongs to somebody)
C. Ghen v. Rich (Mass. 1881) – possession taken when wild animal was mortally wounded

1. π shot a whale with bomb-lance; 3rd party finds it on the beach and sells to ∆
a. π won this case
2. Notice was adequate (few persons engage in the industry, bomb-lances are marked)

3. Possession was taken (unlike Pierson) when the whale was killed

4. Economic argument – whale has much more value than a fox

a. Incentives for whale hunters to engage in hunting

b. Rule limited to whale hunting – it works fine; the industry grew based on it and the community accepts it

D. Keeble v. Hickeringill (England 1707) - ∆ held liable for malicious interference with π’s use of his land for employment

1. ∆ fired gun to scare ducks away from π’s pond to prevent him from capturing them

2. Had ∆ just set up a better duck pond elsewhere, that would be lawful competition

a. ∆’s actions were malicious and not in the normal course of trade

3. Court allowed following of certain customs in the course of trade
a. If there’s a custom, there’s probably reasons for it

i. Possibly set bounds on fair practice

ii. Cheapest/easiest way to do things

4. Create barriers to entry

5. Policy arguments for saying it would be okay if ∆ had opened his own pond

a. Social benefit (none in this case)

b. ∆ would be creating his own economic wealth

c. Economic efficiency

i. Increased competition is more efficient; will lead to more duck captures

ii. Make everybody better off

iii. Idea that π should be able to use his property any way he wants – property rights are essential to legal system (this was 1707)

iv. In the abstract, enforcing property rights is efficient
Possession, Ownership and Title in Land
IV. Adverse Possession

A. Requirements of Adverse Possession

1. Open and notorious possession

a. If real owner doesn’t know, he has no opportunity to take action

b. Paying taxes is good evidence of open and notorious possession

2. Passage of Time

a. Common law: 20 or 21 years

b. Changed some by statute

3. Actual occupation under a claim of title

a. Adverse possessor only gets what they actually occupy

b. Evidence could be actual enclosure or cultivation/improvement

4. Hostile to the true owner’s rights

5. Occupation has to be continuous and uninterrupted

6. Occupation has to be exclusive

7. Color of title is not required, but it is nice to have

a. A deed or some other written document

b. It is open and notorious (public record)

8. NOTE: Many people consider only four real requirements for adverse possession

a. Open and notorious

b. Continuous and uninterrupted

c. Actual possession for statutory period

d. Hostile (without permission)

e. Many jurisdictions also require claim of title

B. Policy reasons for having adverse possession

1. Social order – encourage productive use of land

a. Encourages property owners to use their land or risk losing it

2. When an AP loses something, the people hurt are often third parties who have relied on the appearance of a state of things

a. ie mortgage companies

3. Quiets title – at one level, AP is all about a statute of limitations

a. If somebody once had a claim, they no longer have it

b. Theory: people who own land aren’t more deserving of statutes of limitations than anyone else

4. Holmes idea – the deeper instincts of man

a. Social utility maximization: people who have things like to keep them

b. Taking something away is more harmful to a person than them not getting something new of equal value

5. Social stability rationale

a. Avoid quarrels

b. If one party does nothing for a long time while another party invests effort, we don’t want to take away from the latter party

6. Get land into commerce so people can buy with reasonable assurance that it’s theirs

C. Bearing the Risk of Adverse Possession

1. Lot of pressure on knowledge, but it’s outweighed by the fact that there usually is no knowledge
a. Most true owners don’t know they’re being adversely possessed against

2. Question of who to favor
a. Do you want to say, if you’re wrong, you lose your investment
b. Or say if anyone around is doing something that may be harming your interests, you better hire a lawyer/surveyor/whoever else

3. If you don’t have color of title or haven’t paid taxes, you usually have to wait 20 years

a. Black letter law: somebody comes on your land and gives rise to an action for ejectment

b. If you don’t bring it within 20 years, you lose it

c. Note: Rarely works this way; courts have an interest in being fair

i. Reluctance to shift title from one person to another

D. Tacking Cases

1. Howard v. Kunto – Adverse possessor could tack on to the time of their predecessors

a. AP only on land for a year, but their predecessors had been there for a bunch of summers

b. AP allowed to tack on

i. Tacking makes sense from adverse possession perspective

2. East 13th Street Squatters – tacking requires privity; AP must be continuous and uninterrupted

a. Group of squatters/occupiers that would be replaced by another group without any regularized conveyance from one to the other

b. One set of AP leaving and another coming in is going to break the chain

i. Group that comes in cannot use the adverse possession of the group that left

ii. The statute starts running all over again

c. Police had evicted people and boarded the place up; squatters had to break back in

i. As soon as there is eviction, statute starts running all over again
d. Policy rationale for squatters ultimately winning political decision

i. Kicked out drug dealers, invested in the building

ii. Buildings abandoned by landlords

iii. If government can house poorer people in affordable ways, they will do it and live with the political heat that comes with it
V. Adverse Possession Cases

A. Van Valkenburgh v. Lutz (NY 1952) – AP was open and notorious, continuous and uninterrupted, exclusive, for a long time, but ∆ fell short on actual occupation
1. π seeks injunction to prevent ∆ from walking over land to get to his gardens, as he’s done for many years (∆ conceded he did not own the land)

2. ∆ argues for easement by prescriptive use

a. Prescription: gives rise to rights of use (ie easements), but title to land remains with the owner

3. Court rules ∆ did not substantially cultivate/improve the land

a. Small garden was not enough

b. Shack built for ∆’s brother to live in not enough (disposed of because ∆ knew the land didn’t belong to him when he built it)
c. Few inch garage encroachment ignored

d. No enclosure around the property

4. Arguments made (good arguments) for ∆

a. Kept junk on the land and demarcated it with logs

b. Neighbors thought the land was his

c. He chased people off his land

i. Very important: claim of title, claim of right, open and notorious, hostility, exclusivity

5. Not mentioned: payment of taxes

a. Paying taxes goes to open and notorious (easy to find out if someone is paying taxes on land); also claim of title

b. If one is paying taxes, that means the other is not
6. People don’t pay taxes on land they don’t think they own

7. ∆ got a prescriptive easement at trial level, but not AP – reasons:

a. Originally claimed he didn’t own it and just asked for easement – too late to go back

b. π got quitclaim deed from the city

i. Quitclaim: promise that grantor will never go back and still claim ownership

8. Opinion that ∆ lacked actual occupation seems quite stupid

a. Built two permanent dwellings – the shack and garage

b. No fence – but he had no need to put up a fence

B. Marengo Cave v. Ross – Failure to prove open and notorious possession

1. π cave company encroached on ∆’s land – they charged admission to the cave

a. π probably knew they were on ∆’s land: they got a survey

b. ∆ requested a survey: he probably suspected this was the case

2. Had cave company told ∆ they were doing a survey, this probably would have been enough for open and notorious possession

C. Minor Garage Encroachment Cases

1. Manillo v. Gorski (NJ 1969) – no presumption of knowledge from a minor encroachment along a common boundary 

a. True owner must have actual knowledge for it to be open and notorious

b. ∆ ultimately purchased the land (15” of her garage) from π

2. McCarty v. Sheets - ∆ gets prescriptive easement for small part of garage

a. Not open and notorious – neighbor wouldn’t know unless he got a survey

b. Mowing and raking leaves not enough for adverse possession, but easement was given

D. Wallis’s Cayton Bay Holiday Camp v. Shell Mex (CA 1974) – one party can not claim adverse possession if they are using the land with the other party’s permission

1. π farmer was using the land with implicit permission from ∆ garage company
2. π possession was open and notorious, continuous and uninterrupted, actual possession for statutory period

a. Not hostile – implicit permission from ∆

b. ∆’s use for the land was waiting for a road project which never came – the farmer’s use was not adverse to that use
E. Ennis v. Stanley (Mich. 1956) – mistake does not lead to hostile possession

1. π farmer wanted AP of six acres that really belonged to ∆
a. Mistake made based on placement of a fence

2. π does not get adverse possession
a. Use was found to be intermittent (he only raised some crops on portions of it in some years)

b. No intention to claim title to something that was not his

F. Slatin’s Properties – the doctrine of laches

1. Four takeaway concepts: 

a. Importance of registry of deeds

b. Actual possession

c. Payment of taxes

2. Doctrine of laches

3. ∆ purchased first but did not register; π purchased second and did register
a. π checked registry of deeds and saw none; relied on this

4. ∆ continued to think they were original owners and paid taxes on the land

5. Court says since π was professional real estate company, they should have realized something was wrong (they weren’t paying taxes)

a. Doctrine of laches – they slept on their rights too long and lost their claim to adverse possession

b. Court wants to do justice, but not take land away from record title holders

c. This way ∆ loses as a legal matter but still gets to keep their land

6. Equitable doctrine of laches: Court may deny relief to a claimant who has unreasonably delayed or been negligent in asserting the claim

G. Spratley Islands Case – shows the different types of arguments claimants can have
1. Discovery argument (China)

a. No development for centuries, but you don’t expect a country to put buildings on rocks in the middle of the ocean

b. Left it alone, put in airstrip in 1970’s and has military bases

2. Natural Claim (Philippines)

a. Claim: islands are part of the archipelago

i. Malaysia also makes weak geographic argument

b. Claim through use (fishing)

i. Began after US took possession in 1899

3. Peaceful display of sovereignty is ideal (Greenland and Palmas cases)
a. China was not peaceful – they used force several times

i. China would say exertion of power counts for something

ii. Filipino counter: use from 1899 to 1970’s without Chinese intervention

b. Philippines: best use (Filipino fishermen)

4. Rationale for China not protecting islands from 1900 to 1970
a. Other issues (ie the British had Hong Kong; conflict with Japan and the west)

b. China: Don’t reward force; can’t use inaction between 1900 and 1970 against us

5. Policy implications – give to the country most or least likely to use force?

a. Theory: giving to China would avoid a fight because they would fight if they didn’t get it

b. Not the case in international law

c. Would only go before Int’l Court of Justice if parties agreed

6. Alternative solutions (not all or nothing)

a. Give Philippines easement to use the islands for fishing

Economic Perspectives on the Role of Rights

VI. Demsetz / Shihata / DeSoto
A. Five assumptions necessary for economic theory to work (Demsetz Paper)
1. Resources are scarce

2. All property rights are assignable

a. Market will only work if all things of value have property rights assigned to them so they can enter the market

3. No Transaction Costs (really two assumptions)

a. Cost of exchanging rights is zero

b. Cost of policing property rights is zero

4. People are rational actors / utility maximizers

a. Problem: the broader the assumption of utility, the less powerful it becomes

b. Ex: the ultimatum game

c. Also – people have idiosyncratic valuations of non-economic factors

B. Shihata – concern is stability and predictability (governance as law – rule of law, not men)
1. Reform policies need to be within a system to make them workable rules to be effective

a. Rules need to be enforced and abided by
2. Assumptions about the rules:

a. Rules are known in advanced;

b. Actually enforced;

c. Mechanisms exist to allow proper use and departure from the rules;

d. Independent judicial or arbitral body

e. No particulars for amending the rules

3. Intuition: before going into business, you want to know how the rules work

C. DeSoto: lack of formal legal system is primary obstacle to development in Third World

1. Property rights protect people to their property
2. DeSoto wants poor people to have property rights so they can make money

3. Poor people have a lot of assets 

a. What keeps them poor is that they’re not able to use those assets

b. What prevents them from using those assets is lack of an effective legal system

c. Within that system, property rights are one of the most important parts

4. Difficulty with his “informals” not having property rights
a. Don’t use or preserve available resources as efficiently as they would if they were sure of legal rights

b. Hard to transfer easily: can’t be used for more valuable purposes or as collateral

c. Community oriented policing organizations (Presents free rider problem)

5. Without clear justiceable property rights: difficult to attract FDI to build up the country

6. Professor Upham’s critique of DeSoto

a. Very naïve – economist writing about law

b. Frustrating argument

i. Vast majority of economy comes from informal setting

ii. Formal part of economy is largely stagnant

iii. His solution: formalize the informal part

c. Failure to mention:

i. How informals maintain buses, etc. w/o property rights

ii. Cost of formalizing

d. DeSoto relies on Demsetz view; informals have to rely on Shihata view

VII. Theories of Water Rights
A. Four General Rules (plus correlative rights)
1. Natural flow rule

a. No interference with quality and quantity which would naturally descend
2. Prior Appropriation rule

a. Prior user gets the water – can use and keep it

b. Tort if somebody interferes with it
3. Absolute Ownership rule - Possessor of land gets water

4. Reasonable use rule (open ended norm)
a. Could mean fair use, no unreasonable interference, beneficial use
5. Correlative rights (used for underground water)

a. Get amount of water determined by amount of riparian acres owned
b. Criticism: limits use of water too much

i. If you’re in a place like Arizona, water is limited to amount of property

ii. Too difficult to concentrate enough water for industry

iii. Would have to buy out rights from downstream users

B. Implications for Investment

1. Natural Flow (ex: England where it rains a lot)

a. Only know you’re interfering with natural flow until you’ve spent a lot

b. In the past: difficult to know who was taking your water (no longer true)

c. Good rule when there is no scarcity

i. Problem is abnormal use of the water that diverts or pollutes it

2. Prior Appropriation (ex: much of west and southwest)

a. Separates land and water

i. Water can be concentrated and put into commerce

ii. Good where there is not much water

3. Absolute Ownership (not a good idea)
a. Bad for investment: anybody can build deeper well and take water

b. Lack of information or stability

4. Reasonable use (may be a good idea)

a. Term is vague – does it mean fair, CBA, etc?

b. Unsure who gets water

c. Definition of reasonable is always changing: argument that this makes reasonable use a good doctrine

C. Acton and Merriweather
a. Acton v. Blundell (Eng. 1843) – rule of absolute ownership

b. ∆’s coal pit interfered with and eliminated water flowing to π’s well

c. Property owner has right to do as he wishes to his land and everything below it

d. π could offer to buy water from ∆
i. π wants it; Water is of negative value to ∆’s mine

ii. Still question: how to get water from mine to mill

e. Problem with absolute ownership: knowledge (you know you’ll get water; you just don’t know where its from)

2. Evans v. Merriweather (Ill. 1842) – added artificial/natural distinction to reasonable use

a. Upstream user used water for bathing, drinking, giving to his cows

b. Even if he used all the water, it’s still reasonable

c. Artificial/natural distinction no longer matters

d. Evans and Acton were actions on the case
e. π didn’t possess water, but thought they had the right to get it

D. Pennsylvania Coal v. Sanderson  (1886) – political decision

1. Rule at the time was natural flow
a. So long as you’re using in a way that doesn’t really interfere with others, there won’t be lawsuits

b. Changed by coal mining

2. Court did not want to hurt coal mining

a. Natural law is natural flow, and this is a disruption, BUT

b. Many (maybe all who had wealth) PA villages got their wealth from coal mining

c. Coal mining wouldn’t have developed if mines had to bargain with every riparian landowner

3. Decision was political

a. Not necessarily a bad thing

b. All such decisions will be political: trying to divvy up resources between competing interests

c. Mine will internalize external costs of paying S for things like damage to pond

d. As opposed to injunction, which would halt mining development

4. Proper role of the court

a. DeSoto / Shihata: courts bring stability and predictability

b. Alternatively, courts are mechanism for change

i. Politics bring stability and predictability

ii. And then you can build courts

iii. In the US, very few disputes go to Court

VIII. Eminent Domain

A. Overview

1. Similar to Sanderson: how to get around externalities and bargaining costs

a. Eminent Domain: get around irrationality and subjectivity

b. Elected government says it’s a good idea

2. Hard to get property owner to sell if he knows he can hold out for a good price

a. Government can force the issue

b. Ex: Bailey v. City of Mesa
3. Dangers involved

a. Little protection to people if gov’t can take their property away for “public use”

b. Property rights are a way to defend your home

i. The Saleets (Mike Wallace interview): their home of 35 years will be taken away to build condos for yuppies
4. Fair Market Value for eminent domain purposes is not what it will be for the new owner
a. Ex: FMV for porn shop on 41st St. won’t be what it is for the NY Times

b. Idiosyncratic valuations

i. Chances are the Saleets turned down a good offer

ii. Mayor probably would have paid a lot to stay off “60 Minutes”

5. The case of China

a. In last 20 years, many companies (ie GM) have invested in China

b. Not because they believe there’s an independent judicial body that will resolve disputes fairly and quickly

c. But because they can make a deal with the government

d. The more China relies on legal system, the less secure this type of investment will be

Estates in Land

IX. Common Law Estates

A. Overview (assume year 1600)
1. In 1600: O to A for life, then to B forever (forever: meaningless term)

a. A has life estate, B has VREM in life estate

b. After A and B die, it goes back to O (O’s heirs if he’s dead)

c. If it was modern day: B would get fee simple

2. Two things necessary to know to make CREM a VREM
a. Who gets the estate, and

b. When they get it

3. In 1600: O to A for life, remainder to the heirs of B

a. A has life estate, heirs of B have CREM

i. Contingent on them being alive when B dies

ii. Do not know who B’s heirs are until he dies

b. A dies – B’s heir (C) gets FSA

c. “heirs of B” identified who got it AND is seen as “and his heirs”

4. O to A

a. A has life estate, O has reversion (at common law)
5. O to A and her heirs

a. A gets FSA; O has nothing
B. O to A and her sons (note: no words of limitation, still year 1600) 
1. A gets life estate, O has reversion
2. Sons get life estate if they’re alive when she dies

3. If it was “sons and their heirs”, sons would have remainder in FSA

4. Alternative interpretations
a. If “A and her sons” are words of purchase, they get some kind of joint life estate

i. In 2004, they might have some kind of joint LE

b. If it’s “A and then to her sons”, there are sequential life estates

5. If it said O to A, then to her sons and their heirs

a. Sons get a VREM in FSA

b. If A outlives her sons, the remainder passes to the sons’ heirs

6. If it said O to A and then to her sons who survive her and their heirs

a. Sons have CREM in FSA (contingent on them surviving A)

b. Property would revert to O if no son survived A
C. Johnson v. Whiton – concern for three factors

1. Implement the intent of the drafter

2. Avoid letting the land become encumbered in such a way to remove it from commerce

3. Standardize interests – compare words to pigeon holes and figure out which fits intent

X. Life Estate

A. White v. Brown (Tenn. 1977) – simple easy way to do away with restraints on alienation

1. Conveyance: home “to White to live in and not be sold”

2. Court ruled it be FSA

a. It was 1950’s; statutes requiring “and his heirs” had been reformed

b. When it’s unclear, pick FSA because its easy

c. Does away with restraints on alienation

3. Other background reasons for ruling

a. Economically stupid to make conveyance life estate

i. Harder to sell and apportion LE among life LT and remainder men

b. Drafter’s intent

i. Intent was to provide for grantee

ii. Selling and dividing won’t provide for her very well

1. B. Baker v. Weedon (Miss. 1972) – discussion of economic waste
2. π was grandson of ∆’s late husband

3. ∆ wanted farm sold so she can put profits in a trust for her to live off

a. π wanted to wait several years until the price increased
4. Lower court ordered sale based on economic waste
a. Remanded by appellate court

5. Appellate court waste argument:

a. Selling it now would be for benefit of life tenant

b. But selling now would be unfair to remaindermen and would therefore be waste

6. Two reasons why court got this case wrong

a. Bad economic reasoning: if the land price was going to increase, commercial developers would know that also

i. Developers would offer discounted value today (less any chance the increase might not happen)

b. Intent was clearly to care for grantor’s widow

i. Turned out the grandkids settled because they felt bad for her

ii. Would have been bad for her if they were antagonistic

C. Alternative Solution to Baker

1. Put land in trust with widow as trustee

2. When value appreciates, she can sell and live off the proceeds

a. Trustee holds the legal fee simple and is manager of the trust

3. Upon her death, remaindermen would be entitled to the assets owned by the trust

a. In whatever form she’d put them in (ie stocks or bonds)

D. Doctrine of Waste in Life Estates
1. When there is a future interest after a possessory interest:

a. Person holding non-possessory future interest has some rights over the way in which the holder of the possessory interests uses the property
2. Rights are strongest when:

a. Future interest will get it in a short period of time, and 

b. Possessor does not have season (it’s not a freehold estate)

c. Typical: landlord / tenant

i. Landlord will get it back soon

ii. Tenant has mere leasehold estate

iii. Landlord’s interests will be given great judicial deference

iv. Even if tenant proposes something that increases value, landlord may be able to prevent her from doing so

3. In life estates, VREM will get robust protection by doctrine of waste

4. Courts may differ interpretation based on intent of testator
a. Courts will consider if primary intent of grant is non-pecuniary

5. Many states award remaindermen double damages if they fail to get injunction in time to prevent waste

a. Legislature saying waste is not simply economic doctrine

b. It’s about violation of property rights

c. Make remaindermen whole, and punish the violator

d. Ex: S had remainder in property worth $100k; leaves the country and property is no worth $150k

i. Hard to see where there’s damage to S

ii. But – look at non-pecuniary value and violation of rights

E. Tensions in Interpretation

1. Tension between enforcing testator’s intent and forcing estates into pigeon holes

2. Reasons for pigeon holes 

a. Remove restraints on alienation / more readily move the property into commerce

b. Limit number of types of estates law will recognize

i. Prospective buyer will be able to immediately assess estate’s value

c. Lakeacres hypo (below)

i. Testator advised by counsel can choose specific language and know his intent will be carried out

ii. Ex: in Lakeacres, testator could have left his children as joint tenants, but he did not

F. Rule Against Perpetuities

1. No interest is good unless it must vest, if at all, not later than 21 years after some life in being at the creation of interest

2. Only affects non-vested interests! (contingent remainders and executory limitations)

3. O to A for life, then to B if B reaches the age of 30 (B is now 2)

a. B’s interest will vest in 28 years

b. If A dies when B is only two – 

i. If you think O wanted him to get it when B reaches 30 – it becomes an executory interest and stays with O until B hits 30

ii. Normal construction though: if at A’s death, B is not 30 – the contingent remainder is destroyed

c. If B makes 30 while A is alive, it vests – that’s all it has to do to satisfy the rule

XI. Life Estate Hypos

A. Gasacre

1. W leaves LE in summer home, Gasacre, to H, remainder to S

a. H remarries and moves away

b. H wants to tear down G and build a gas station

i. Increase value by 33%

ii. S sues for injunction

2. S has VREM: he would claim H is committing waste

3. Indication that W only left a LE precisely because she wanted S to get the land

a. If there’s no emotional value to S, he might not have enough to get injunction

b. Other limit: at some point, if it’s much more valuable as a gas station, it’s lost its identity as a summer home
4. Economic argument for life estates

a. Those who have wealth will accumulate and distribute as they see fit upon death

b. Prof. Upham thinks this is weak

B. Tinacre

1. T owns remote tin mine; dies with will

a. Tinacre to A for life, remainder to B and his heirs

b. A wants to know whether she can take the tin out, and if so, at what rate

2. May use the “reasonable tin mine owner” standard

a. But this may not be fair to life tenant

b. If tin prices plummet, a reasonable tin mine owner will mine nothing

c. On the other hand, A shouldn’t be able to take it all out

3. A has life estate, B has VREM in FSA

a. Unlikely a tin mine has any non-economic value / intent

b. A will certainly be able to take action to diminish Tinacre value

i. Presumably taking any tin will

ii. Unclear how much she can take

C. Lakeacres

1. H leaves W a LE in entire tract

a. Remainders: Northern half to D; southern half to S

i. Both have vested remainders

b. “want to treat my two children identically”

2. During W’s LE, state declares Southacre ecologically worthless for development

a. Developer wants Northacre at high price b/c of zoning of Southacre
b. What are S’s options

3. S is out of luck

a. The operative pigeon holes gave NA to D and SA to S

b. “identical” is non-operative; could be pure gloss

Defeasible Estates

XII. Defeasible Estates

A. Overview

1. Fee simple determinable

a. When condition is broken, property automatically reverts to grantor

b. Grantor’s interest is called possibility of reverter

2. Fee simple subject condition subsequent

a. Grantor has right of re-entry if condition is broken

b. They have to take back the property

3. Statute of limitations on right to re-entry runs:

a. Probably when the right begins (as opposed to when the person first tries)

b. You’ll probably have a tough time exerting your right to re-enter if you don’t do it quickly

c. If somebody doesn’t take care of their interests, why should anyone else care

B. Hypothetical Examples

1. O to A and her heirs, so long as the premises are not used for the sale of alcohol

a. Then says: and if liquor is sold on premises, O retains a right to re-enter

2. Had it stopped at “…the sale of alcohol,” it would be clear FSD

a. If it’s FSD, O does not have right of re-entry (he has possibility of reverter)

3. Forced to make a choice: say A has a FSD

a. Initial language fits pigeon hole perfectly

b. Subsequent language is different, but pigeon hole has been activated

C. Mahrenholz v. County Board of Trustees (Ill. 1981): court found FSD
1. Chain of title

a. ∆: received part of tract provided that “land be used for school purposes only”

b. π: series of conveyaces of remainder of that tract, purporting to convey reversionary interest in school land
2. School stopped holding classes in 1973

a. Grantor’s heir (Harry) did nothing until he conveyed his interest to π in 1977

3. If Harry had a right for re-entry for condition broken, he could not be the owner until he legally entered the land
a. Would have had only a right of re-entry in 1977

b. Illinois: right of re-entry or reverter cannot be conveyed inter vivos

4. If he had a possibility of reverter: (inheritable right)
a. He owned it as soon as it ceased to be used for school purposes

b. Mahrenholz could have acquired interest from Harry

5. Note: court did not answer if cessation of classes qualified as ceasing to use for school purposes

D. Mountain Brow Lodge v. Toscano (CA 1968): court finds FSSCS
1. Grant created a FSSCS with title to revert to the grantors if:

a. Land ceases to be used for lodge, fraternal and similar purposes 

2. Seems like intention was automatic reversion

3. Two conditions to the deed

a. If Lodge tried to sell, it would revert back to grantors

i. Court invalidated this

ii. Severe restriction on power of alienation

b. Property would be for use of Lodge only

i. Acceptable to Court

ii. Also seems like restriction on alienation

iii. Possible interpretation: if they sell it and use the proceeds to build a better lodge, that’s their use

iv. BUT that converts it into a trust (Court probably doesn’t want to do that)

v. Possible justification: fraternal org is a type of charitable organization

4. California court says in doubtful cases, preferred construction is fee simple subject to condition subsequent

a. No formal language necessary so long as the intent of the grantor is clear

E. Covenants of Discrimination

1. Charlotte Park v. Barringer (NC 1955) – possibility of reverter if park was used by blacks not void as unconstitutional

a. Court found FSD: once blacks used the park, the land reverted automatically

b. Parties and states were alleviated from having to take any action
2. Shelly v. Kramer – invalidated enforcement of rights as discriminatory state action

a. At one time, covenants like Charlotte Park were quite common

b. Restricting land use to people of certain race / religion
c. Court says enforcing this covenant is violation of 14th amendment

d. Only time where we’ve said enforcing rights in a court is a form of state action

i. Note: US Constitution bars this type of discrimination only when the state is the discriminating party 

Categorization of Future Interests

XIII. Problems

A. Possibility of Reverter

1. O to A for life, then to B and her heirs

a. O has nothing (if B dies intestate before A with no heirs, property goes to the state)

b. If B dies intestate before A and has not sold her remainder, her heirs get FSA
c. VREM is very valuable: if it’s not transferred or devised, it goes to heirs at law

d. Heirs are not even contemplated: they’re words of limitation

2. O to A for life, then to B and the heirs of her body

a. Reverts to O when there are no more heirs of B’s body (remote chance)

b. Note: fee tails have been abolished virtually everywhere

3. O to A for life, then to B and her heirs if B reaches 21 before A dies (B is 15)

a. O has possibility of reversion in FSA if B is under 21 when A dies

b. B has CREM in FSA

c. If B is 21: B has VREM in FSA, O has nothing, heirs have nothing

4. O to A for 20 years: leasehold estate, O has right of reversion

5. O to A for life, then to B for life

a. O then dies with will devising all his property to C

b. Then A dies and B dies – who gets it?

c. Solution: C gets it in fee simple absolute
B. Problem Of Executory Interest

1. Executory interest: can take effect only by divesting another interest

a. Not occurring immediately after the end of a natural estate

2. O to A for life, then to B if B gives A proper funeral

a. O has certainty of reversion (O gets it when A dies)

b. O then has fee simple subject to executory interest

c. If B does not give A proper funeral, O gets it forever

d. B has executory interest in FSA (assuming no need for words of limitation)

i. At common law, B would have a LE if anything

C. Remainders

1. O to A for her life, and in the event of her death, to B and her heirs

a. B has a VREM in FSA

b. If B subsequently conveys his interest back to O:

i. Still called a VREM

c. Reversion is above remainder in hierarchy of interest

i. Note: we did not get into these rules

2. O to A for life, then to B for life, then to C and her heirs

a. A and B both have VREM in LE

i. Even though B may never actually take possession, his remainder is still vested

b. C has VREM in FSA, O has nothing
3. O to A for life, then to B for life, then to C and her heirs if C survives A and B

a. B has VREM, C has CREM in FSA

b. O has reversion

4. O to A and B for their joint lives, then to their survivor in fee simple

a. A and B have alternate contingent remainders

b. We don’t know who will die first

5. O to A for life, then to A’s children who shall reach 21 (B, A’s oldest child, is 17)
a. A’s children have CREM in FSA (contingent on reaching 21)

b. If B reaches 21, his remainder becomes vested

c. And if so, his remainder is subject to open (other children reaching 21)

D. More Remainders (Prof. Upham’s review sheet)

1. O to A, then to B and his heirs if B is 21
a. Common law: A has LE
b. Now: would be perplexing since conveyance would give FSA to A

c. If B is 18:

i. B has CREM in FSA

ii. O has possibility of reversion

d. If B is 30:

iii. B has VREM in FSA

iv. O has nothing, heirs have nothing

e. If B is 28 at conveyance but dies before A:

v. B is dead and O has nothing

vi. B’s estate has VREM in FSA

vii. B’s heirs have VREM if B dies intestate

viii. If B leaves a will, the heirs get only what is in the will

2. O to A, then to B and his heirs if B still believes there are WMD in Iraq; if not, then to C and her heirs

a. A has LE

b. B and C have alternate contingent remainders

c. If after A dies, B loses faith: B still has FSA (unless conveyance was defeasible)

d. If B dies before A, you have to interpret what O wanted:

i. If O wanted B to believe, B’s estate gets VREM and C’s remainder is gone
ii. If O wanted B to get it for some other purposes, and his estate getting the resources won’t help the purpose, it’s the opposite

iii. Either way – the CREM will either vest or disappear

3. O to A, then to my grandchildren and their heirs (O has no grandchildren)

a. A has a LE

b. Possible grandchildren have CREM

i. As soon as a grandchild is born, the remainder vests and is subject to open

D. Modern Executory Interests

1. O to A for life, then to A’s children and their heirs, but if A is not survived by any children, to B and her heirs
a. At conveyance, A is alive and has no children

b. Future children and B have alternative CREM

c. Children’s remainder will vest when they’re born

i. B’s remainder will vest if A has no children
d. If A has twins C and D:

i. C and D have VREM subject to divestment by B and subject to open

ii. B’s remainder becomes executory interest (can still destroyed VREM!)
1. Will divest only if C and D die
e. If C dies during A’s lifetime

i. Death is irrelevant: C’s remainder was vested

ii. C’s estate and D share the property (as long as other interests are satisfied)

2. O to A for life, then to such of A’s children as survive him, but if none do, then to B and her heirs

a. A is alive and has two children, C and D

b. A has a LE

c. B and the children have alternate contingent remainders

i. Children have to survive A

3. O to A for life, then to B and her heirs, but if A is survived at his death by any children, then to such surviving children and their heirs

a. A is alive and has two children, C and D

b. B has VREM

c. At time of conveyance, A’s children have executory interest

4. Note: In the above three, drafter should have used “issue” instead of “children” to protect future generations

XIV. Statute of Uses

A. Statute of Uses (1535)

1. Conveyances of real property to straw people for another’s use

2. Statute turned underlying equitable conveyance into legal one

a. O to A,B,C,D for the use of X if X did something became conveyance to X

b. O still has FS subject to executory interest

c. If X did the thing, his executory interest would become possessory

i. O’s FS would divest

3. Eliminated passive uses where legal owner was simply a straw

a. Gave rise to two other uses:

i. Real property where holder of the use had duties to perform (active trust)
ii. Trustees of non-real property

4. Effect: permit creation of fee simple subject to executory limitation

a. FS that, upon happening of a stated event, automatically divests

b. Divested by executory interest in a transferee

5. Two types of executory interests

a. Shifting: future interests in a grantee that divest another grantee’s possessory or future interest

b. Springing: divests grantor’s interest at some future time

Trusts

XV. Trusts

A. Overview

1. If they’re active: can be in real property or personal property

a. Virtually all modern trusts: active trusts in personal property

2. For a trust to be valid:

a. Beneficiary gets a present interest

b. Fiduciary duty to manage the trust to benefit beneficiary
B. Farkas v. Williams (Ill. 1955) – Difference between trust and will (ruling: trust)

1. Farkas: set up trust with him as trustee and Williams as beneficiary

a. Farkas’ heirs at law: it was a failed will, not a trust

2. Williams did not get much after execution of trust

a. Farkas is settlor (he puts assets into the corpus), serves as trustee, gets the income while alive, easily revocable

b. Court does not rely on this very much

3. Farkas did give up something immediately

a. Couldn’t revoke without following procedure

b. Had to manage the corpus to benefit Williams

c. Court says these significant enough limitations on settlor to make Williams interest more than mere expectancy

4. Court was trying to do the “just” thing

a. Clear Farkas wanted Williams to have the assets

b. Court has to stretch the bounds of wills or trusts to do it

c. Wills require formality (statute of wills): very dangerous to stretch

d. Since there was ample language and form of trusts, Court went with the trust

1. C. Blankenship v. Boyle (DC 1971) – shows what fiduciary duties should be

2. π coalminers allege mismanagement of pension fund (and win)

a. Excessive cash held

b. Utility stocks bought in effort to influence utilities to buy union mined coal

c. Too much increase in amount going to retired beneficiaries

3. Court defines fiduciary duty of trustees:

a. Sound and conservative management for long term interest of beneficiaries

b. Common law definition: undivided loyalty to the beneficiaries

i. Distinguishes Farkas the trustee from Farkas the absolute owner

ii. Apply common law duty unless there’s some other reason not to

4. Notes about funds in this case:

a. Pay as you go (like Social Security): most come in and go out annually

b. Fund for special purpose (provide for retired / disabled workers)

5. Strange part about the case:

a. Suppose new trustees hire money manager who says invest in profitable utilities (ie nuclear power)

b. As a result, coal mining decreases

c. Unclear if they could use the fund this way: is it not in the best interest of the beneficiaries, yet still not a violation of fiduciary duty?
XVI: Concurrent Estates
A. Common Law Concurrent Estates

1. Tenants in common (modern default position)

a. Separate but undivided interests

b. Interest of each is descendible and may be conveyed by deed or will

c. No survivorship rights between tenants in common

d. Inheritable interest – if the person dies intestate, their interest passes to their heirs

2. Joint tenancy

a. Right of survivorship: it is the right of the last survivor to take the whole of the estate (does not pass through probate!)
b. Undivided interest in land: each party has the right to the whole property 

c. Theory: decedent’s interest vanishes at death, and the survivor’s ownership of the whole continues without the decedent’s participation

d. Four “unities” essential to a joint tenancy

i. Time (JT took interests at same time)

ii. Title (by same instrument)

iii. Interest – if it’s 3 joint tenants, each must hold 1/3, etc.

iv. Possession (same right to possession of entire property)
3. Tenancy by entirety

a. Created only in husband and wife

b. Surviving tenant has right of survivorship

c. Exists in less than half of states

B. Current Reality of Joint Tenancy (addressed by Congress)

1. When JT dies, his share of the jointly held property is subject to federal estate taxation

2. If JT’s are married:

a. One half is subject to tax when one spouse dies

b. No taxes are paid because any amount passing to surviving spouse qualifies for marital deduction and passes tax-free

3. If JT’s are not married:

a. Portion of the value of the jointly held property attributable to the consideration furnished by decedent is subject to federal estate taxation

b. Most states: fractional share of joint tenancy owned be decedent is taxed

i. Federal who-furnished-the-consideration test not followed

C. Riddle v. Harmon (Cal. 1980): one JT may unilaterally terminate JT without use of straw man

1. R and husband held land as JT

a. Before R died, she conveyed her portion to herself as a TIC

i. “execution” of document was probably just her signature

b. R wanted to leave her interest to somebody else when she died

2. Court doesn’t like what she’s doing, BUT

a. Had she used a straw man, that would have been fine

b. So don’t force her to jump through legal hoops

3. Advantage of using straw: clarifies intent and addresses fraud

4. Criticisms of this decision:

a. Makes severing JT too informal

b. Problem if JT can sever by essentially signing a document and sticking it in her drawer

c. If we require notice to the other JT, we’re now requiring MORE
i. This case was about simplifying procedure

D. Other Issues of Severing Joint Tenancy

1. Simply signing is not enough: there needs to be some delivery

2. “Delivery” of deed to oneself

a. In Riddle: sent to lawyer and filed away

b. At least some openness about it

3. One idea: if JT is in recorded deed, require severance to be recorded also

a. Problem: buying a property with JT is a risk
b. Not recording a severance will make the property more attractive than it would be

c. Recording probably wouldn’t give notice to the other JT anyway (people don’t stop by registry of deeds to see if they’ve been cut out)

4. Allowing devising by will would be bad idea

a. Severely diminish value of JT (key feature of JT: no probate)

b. Wills are hard enough to draft – people enter JT with great formality and we want to be clear if they want to get out of it

c. This would only work if everybody drafted correctly – courts have to keep in mind ambiguous cases

E. Harms v. Sprague (Ill. 1984): JT not severed when one JT executes a mortgage on his interest
1. π William Harms and brother John (decedent) owned property as joint tenants

2. John mortgaged his interest to the Simmons couple in order to secure a loan made by them to John’s friend, Sprague

a. John died while the mortgage was unpaid

3. Two ways of looking at a mortgage

a. Title Theory: mortgage considered transfer of title to the bank (not widely used)

b. Lien Theory: just a debt – no question of severing JT (present in this case)

i. When JT dies, lien disappears

4. Argument against lien theory: ignorant lender like Simmons gets shafted

5. Potential problem: after this case banks will be hesitant to grant mortgages on properties with JT

a. If one JT dies, their interest is no longer secured

b. Makes it more difficult for people to borrow money, which is what drives our economy

c. Whether or not it’s a good decision may depend on who bears the risk

6. Most commentators: risk should be on JT’s to monitor each other, this will be better in the long run

a. Problem: people may get injured in the interim

b. One idea: change the rules in family situations like the Simmons
7. Two part holding

a. Joint tenancy when one JT mortgages his interest – unity of title is preserved

b. Mortgage executed by decedent does not survive as a lien on survivor’s property

i. Decedent’s interest ceased to exist upon his death, and 

ii. Along with it goes the lien of the mortgage

F. Spiller v. Mackereth (Ala. 1976): before an occupying cotenant can be liable for rent, he must have denied his cotenants the right to enter

1. Parties owned building as tenants in common

a. Lessee vacated and S began using it as a warehouse

b. M (original π) brought suit and won half the rental value at trial

2. Occupying tenant holds title to the whole and may rightfully occupy the whole unless other cotenants assert their possessory rights

a. Until M can prove S is denying her use, S owes nothing

3. If M can show Spiller has denied his rights:

a. M is now an ousted tenant in common

b. S is the possessory tenant in common

c. If M waits too long to bring his action, S is the owner via adverse possession

1. G. Swartzbaugh v. Simpson (Cal. 1936): lease by one JT is valid
2. π JT wife objected to husband’s lease to ∆ for boxing pavilion

a. By time of suit, ∆ was in exclusive possession

b. Lease was to 4 acres of 60 acre lot

3. Lease by one JT is valid:

a. JT owns possessory right to the whole property

b. Lease merely gives his right to lessee

4. Wife’s options after Court would not strike down lease

a. Do or demand something she has the right to: if ∆ says no, that’s an ouster

b. Sue for rent: reasonable market value for length of lease, NOT the lease price

c. File for partition of just those 4 acres
5. If it’s not possible to get equitable physical partition (can’t split the pavilion)

a. Sell the value of ten year lease with the improvements

b. Value of improvements goes to person who made them

c. Underlying lease value is split

d. To avoid severing underlying co-tenancy between husband and wife: make it clear that it’s just a partition between wife and ∆

e. Or, just ask husband for accounting

6. π was afraid that since it was a long lease, she would end up losing her interest by prescription, but court sets aside her concerns:

a. General rule: lessee cannot dispute landlord’s title nor can he hold adversely under the lease

b. ∆ would have tough time in establishing adverse holding to π without compete and definite ouster
XVII: Concurrent Estates Problems

A. (page 342): O to A, B and C as joint tenants. A then conveys his interest to D. B dies intestate, leaving H as his heir

1. A, B and C take property as joint tenants

a. Leaving it to them “jointly” would not be enough – JT has to be clear

b. Had it said “with right of survivorship” – choose between vindicating intent and pigeon holes

2. When A conveys to D

a. D has 1/3 and will be TIC with B and C for the whole

b. B and C will still be JT for 2/3

3. When B dies intestate

a. H gets nothing

b. C has 2/3, D has 1/3, they are TIC

c. Even if B had a will, JT’s are not devisable – wouldn’t matter

B. (page 342): A and B buy house as “TIE” before they’re actually married. After marriage, A moves out and conveys his interest to C.  C brings action for partition.

1. A and B were not TIE because they were not actually married

a. Probably JT after marriage

b. Expressed intent to be JT’s, plus they got married

c. Way to get around this: O to straw, then to A and B as TIE once they get married

2. When A conveys to C, that creates TIC

a. Partition: physically divide the land

b. If not possible, sell it and divide the proceeds

3. Note: some states reverse presumption for TIC when people claim to take property as husband and wife

a. NY: if they take as husband and wife, presumption in favor of finding them JT’s

XVII: Land Use Controls: Easements
A. Overview 

1. Two types of modern servitudes

a. Easements (interest in land)

b. Covenants

i. Real covenants (law), or

ii. Equitable servitudes (equity)

2. Easements are real property interests, covenants are contracts

a. Equitable servitudes: contracts with promises that will be enforced only in equity

b. Leads to different nature in Courts:

i. Gov’t taking property by eminent domain requires compensation, destroying contract rights does not

ii. Property rights frequently get injunctive relief

3. Since easement is interest in land, it falls within statute of frauds
a. May be created by implication or prescription

b. Also by the usual exceptions to the SOF (part performance and estoppel)

4. Easement by necessity: easement is necessary to the enjoyment of claimant’s land and that the necessity arose when the claimed dominant parcel was severed from the claimed servient parcel

5. Prescriptive easements: similar to adverse possession

a. Open and notorious use

b. Under claim of right and not with permission of land owner

c. Continuous use and uninterrupted by owner’s entry upon the land

d. Tacking is allowed

6. Jurisdictions are split on whether AP can enjoy easement over servient tenement

a. Some would say benefits and burden run with the land, some require notice, some would say AP can’t enforce because they’re not in privity

B. Types of Easements

1. Affirmative Easements – permits a person to use the servient estate in a specified manner

a. Majority of easements are affirmative

2. Negative Easements – confers only the right to prevent specified uses of the servient estate by servient owner

3. Exception to general rule limiting easements to positive easements:

a. Negative easements for light and air (easement not to block sunlight)

b. Dominant tenement has the negative power to keep the servient tenement from doing something

i. Don’t have the positive right to do anything on the servient tenement

4. Note: Easements are often unilateral! (Created by implication or necessity)
C. Cushman v. Barnes: easement by appurtenance
1. Easement appurtenance: passes with the dominant estate whenever the dominant estate is transferred to a new owner

a. Easement right is incidental (or appurtenant) to the dominant estate

2. Contrast to easements in gross (designed to deliver personal benefit rather than a benefit to a landowner)

3. In this case, π would not have bought land and otherwise meaningless easement had he not intended to use the easement
a. Easement was appurtenant to the land he bought

4. Argument that easement was abandoned rejected
a. Simply not using real property is not enough for abandonment

b. Concept is the same with easements
c. Prescriptive easements are easier to destroy than land being adversely possessed (it’s easier to interrupt the process)

5. Easement is a coat of paint over the land

a. Anybody who gets a piece of the land gets the easement for the same purpose

b. Additional people using the easement did not create enough burden to not allow the easement to be used by all of them

c. More traditional example of easement of different use but no additional burden: buried items (ie telephone or cable lines)
D. Parker & Edgarton v. Foote: adverse use

1. Difference from AP: no need to prove possession

a. In this case, adverse user does not have possession

2. Statute is never going to run: every time adverse user walks over servient tenement, it’s a new cause of action

a. AU interest can never mature to be a right: the statute is continually being re-tolled

3. Similar to AP: If one thinks he has a right, and the other person thinks he has that right, the law wants to validate that pattern of use

4. Legal fiction used to validate: immemorial use
a. As far back as people can remember, this use has been going on

b. Assume that before that day where its as far back as people can remember, there must have been some conveyance

c. Problem: time immemorial is a very long time

i. So Courts said if you can prove use for 20 years, we can presume a grant

5. Rebuttable presumption: Owner of the servient tenement can come forward and provide evidence that there never was a grant

a. Therefore the use has been wrongful, and therefore 

b. No easement was created

E. Analysis of Parker & Edgarton
1. Court’s reasoning was circular:

a. π who’s lights were blocked had no cause of action because he had no injury, and he had no injury because he could not bring AP action for property interest in light

b. But the whole case is about the fact that people can have property interest in lights – the point was to figure out if there was a grant in this case

2. Court: light and air cannot be the subject of property

a. But they say air and light can be the subject of property

3. Analogy to rights of way: servient tenement’s property is now less valuable

a. As soon as somebody starts to use a right of way under the right circumstances, they start the process of getting an easement
b. Now the servient tenement is worth less and the owner can’t sell the easement because it was already gotten for free

4. Possible problem with the analogy: there’s a difference between light/air and land

a. Neighbor using light does not diminish property the same way walking over land does (arguably)
b. Americans tend to conceptualize light/air differently from land rights

c. Although conceptually it still seems like the same problem

5. Burgeoning town argument: law before this case was that person could get property rights in light and air (English common law doctrine of stopping lights)

a. But it was 1838: court did not want to impede development of towns and cities

b. Question of accuracy of Court’s logic: it didn’t stop development in England since the 19th century

c. Also question (as always): is it right for Court to make economic policy

d. Use of things like solar energy also may make a difference in these cases

1. F. Prah v. Maretti (Wis. 1982): brings nuisance balance test into problem of whether or not one can get property interest by adverse use

2. π built a house that used solar panels
a. ∆ bought lot next door and wanted to build building that would block light from panels

b. new building satisfies all zoning laws

3. Two things operating are lack of definite standards and inquiry notice (π would say ∆ was on notice to figure out what he needed to do when he saw the solar panels)

4. Holding: apply doctrine of common law private nuisance, if π can prove that ∆’s building is going to interfere with reasonable enjoyment of his property, he should get an injunction
5. Reasonableness: extent of the harm to π, social interest in solar energy, availability of alternatives and the cost to ∆ of avoiding harm

a. Appellate court rejects lower courts application of Restatement of Torts balance of utility of ∆’s conduct with gravity of harm

b. Problem: we don’t know what happened on remand

6. Questionable if courts are the right institutions to be weighing public value of solar panels v. property rights ( to consider things like environment, oil policy, etc.)

7. One idea to put ∆’s like this on notice is to have a registry of solar panels, but:

a. Courts can’t create these registries

b. Perhaps the court can spur the legislature into action to create one

8. Dissent: classic case of landowner who failed to protect his investment
XVIII: Land Use Controls: Covenants and Equitable Servitudes (essentially the same)
A. Overview of Real Covenants
1. Real covenant: promise about land use that runs with an estate in land

a. Enforceable at law

b. Burdens or benefits subsequent owners (runs with estate in land)
c. May be affirmative (promise to use land in a specified way) or negative (not to use land in a specified way)

d. Remedy for breach is typically damages

e. May not be created by implication or prescription

f. Third Restatement of Property: burdens run to AP, but it has not been litigated (probably because preferred remedy for breach of covenant is injunction, which places issue in equitable servitudes)
2. Enforceability of real covenant against successor: intent, privity and “touch and concern”
3. Intent: parties must have intended the burden (or benefit, or both) to run

a. Covenants will often say so

b. If they’re silent, Courts will look at surrounding circumstances

4. Horizontal privity: privity of estate between original contracting parties

a. Required for burden to run, but not for benefit to run
b. Note: concept is largely rejected

i. Where it still exists: required only for the burden to run, NOT necessary for benefit to run

c. Typically grantor/grantee relationship (same as vertical privity), although it needs to be more in some states

i. Difficult to have outside of landlord/tenant relationship

ii. Could be shared interest in burdened estate (ie an easement)

5. Vertical privity: privity of estate between one of the covenanting parties and a successor in interest

a. Burden may run to adverse possessors, but it has not been litigated yet

6. Touch and concern: Substance of promise must touch and concern the burdened land (and benefited land in most states)

7. Traditionally, burden could not run to AP, but that’s in the process of going away

a. What matters is notice

b. Affirmative covenants (agreements to do something affirmative) may still need privity, but maybe not if what we care about is notice

8. Affirmative covenants will be enforced less than negative covenants because they’re harder to police

a. Exception: when government condemns land that has negative servitude on it

b. Gov’t will usually not compensate beneficiary because its too hard to calculate damages (as opposed to affirmative covenant like agreeing to pay dues)

B. Overview of Equitable Servitudes

1. Equitable servitude: contracts with promises that will be enforced only in equity

2. All subsequent owners and possessors are bound by the servitude

3. Covenant about land use: may be real covenant, equitable servitude, or both

a. More commonly enforced as equitable servitudes

b. ES are easier to enforce against successors

c. Most people prefer enforcement of covenant by injunction

4. Requirements for equity:

a. Parties intended the promise to run

b. Subsequent purchaser has actual or constructive notice of the covenant

c. Covenant touches and concerns the land

5. Difference from real covenants

c. Remedy is typically injunction, not damages

d. Equitable servitudes may be created by implication

i. Many states will imply negative equitable servitude when developer sells lots on the promise that all will be burdened with some restriction, and later fails to burden all lots

ii. See Sanborn

6. Enforceability against successors

a. Intent: essentially the same as for real covenants

b. Horizontal privity is of no importance in equity
i. Vertical privity is not required for burden to run

c. Notice: purchaser must have actual or constructive notice of the servitude (same as with real covenants)

i. Record notice: public records of real estate titles, or

ii. Inquiry notice: circumstances that should trigger inquiry on the part of the buyer that would reveal servitude

iii. Once buyer is on notice, he has to do a title search

C. Sanborn v. McLean (Mich. 1925): court implied reciprocal negative easement (better called implied reciprocal covenant)

a. 38 out of 91 lots sold by CG (common grantor) had no restrictions

b. The other 53 had restrictions: grantees had to promise residential use only
2. CG (promisee) sells to X (who becomes promisor), X sells to ∆

a. CG sold lot to π: π sought to prevent ∆ from putting up gas station

b. π was never promised anything by anybody
3. Court: once CG and first grantee made reciprocal promise, the rest of the land was burdened (can say it extended horizontally to the other buyers)
a. There is a general building plan / common scheme of development

4. Importance of doing a title search:

a. Buyer: make sure whoever is selling them the land owns it

b. Then see if there’s restrictions: public (ie zoning), private (burden will run to the buyer if valid; buyer also wants to make sure benefit runs to him)

5. Sanborn court: when buyer has been put on notice and goes up the chain of title and finds CG, look at all the deeds out, and make sure to look at the first deed out
a. Land was burdened by the promise in deed # 1

6. Touch and concern: the burden was to restrict land use to one particular use
7. Privity needed for benefit to run: 
a. Generally considered vertical privity (ordinary conveyance of interest)

b. Horizontal privity for benefit to run

8. Key about privity: really strong evidence of NOTICE
9. Sanborn court held ∆ to two things:

a. People down the chain of title will be on notice for knowledge for prior deeds out from CG

b. If enough of these deeds out promise to use the land only residentially, the court will imply that there was a promise from CG to burden his retained land to be used only residentially as well

10. Court stretched to find a promise

a. Horizontal privity is about the original promisor and promisee, but there were no promises made by the CG

b. Court stretches to find one because it increase the value of the land

11. Two other issues important to the Sanborn court

a. Uniform Building Plan (UBP): does not have to be entirely uniform

i. It can be diverse, but it has to be a general building plan

ii. Every lot has to be burdened in some manner, and the burden has to be relatively equal

b. Common sense

i. When ∆ saw the neighborhood, he was on inquiry notice (either that he better do a title search or at least talk to his neighbors to see if they object)

ii. Had the promise not been in deed 22, but the first 21 buyers had not yet built on their lots, there would be no inquiry notice

D.  Declaration of Covenants for Columbia, MD: using straw man to ensure that title search will find restrictions

1. HRD -> CPRA (HOA) -> Ames -> HRD to be able to send deeds out
a. Ames is probably secretary: just a straw

b. Avoid having the HOA also be the CG (they wont look neutral if they hold undeveloped land)

2. Ensure that when a title search goes up, it will get to this point and a purchaser will be able to see all deeds and conveyances (with restrictions) out from HRD

3. Uniform building plan

a. Not at all “uniform” – but it is a complex scheme of building

E. Neponsit v. Emigrant Industrial Bank (NY 1938): covenant will run with land if it meets certain legal requirements

1. ∆ bank bought land at judicial sale and did not want to pay fees to π homeowners association

2. Burden: pay money to the HOA, Benefit: money used to keep up common land of development

3. Touch and Concern:

a. Affirmative covenant historically not considered to

b. But court says the test is does the covenant effect the legal rights which otherwise would flow from ownership of the land and which are connected with the land

i. Grantee got right of common enjoyment of common lands;

ii. Burden of paying the cost is inseparably attached to ∆

4. Privity: main issue is vertical privity on benefit side (no problem on the burden side)

a. HOA is not really a landowner, so there’s no grantor/grantee privity

b. Court says it doesn’t matter: π is just convenient corporate instrument, and it’s the means through which homeowners can protect their common rights

c. HOA is there to play a role and courts will let it play that role

d. Allowing the individual landowners to sue might lead to inconsistent results, so let them organize as one

5. Court says finding vertical privity for benefit is substance over form

a. A good reason to depart from form is to not lock people into behavior for no apparent good reason except to retain formal quality of the law

b. If you’re thinking form, you have to still think long term

c. But there are still good reasons for being skeptical about this:

i. Form can allow people to arrange affairs around letter of the law

ii. Formal system gives non-judges some power

XIX: Scope of Covenants

A. Architectural Standards (why we have central entities controlling)

1. In Columbia: HRD wants control of everything until after development is over

2. Don’t want individuals suing every time they don’t like something the architectural board has done

3. HRD gets to give licenses, and anybody who doesn’t like results can appeal to architectural committee, but we don’t want people making individual rules

B. Hill v. Molokai (NM 1996): group home allowed to be “family”

1. Residential covenant for single family homes

a. Group of disabled people wanted to live together

b. Town said no, but overruled because it violated Fair Housing Act

2. Court also said: home provided residents with traditional family structure, setting and atmosphere

C. Rhue v. Cheyenne Homes (CO 1969) and Davis v. Huey (Tex. 1981)

1. Rhue: π wanted to build Spanish style house in neighborhood where it wouldn’t aesthetically fit in

a. Denied by architectural committee, and the decision was upheld

b. Good faith reasonable objection

c. Specific standards are not necessary; the committee just has to act reasonably

2. Davis: ∆ (Davis) wanted to wanted to situate their home on their lot within the grounds they were allowed

a. Complain: it would block their neighbor’s view and not fit in with the look of the neighborhood

b. π (neighbor) wanted an injunction to dismantle part of the house already built

i. π won at trial but decision was overturned
ii. Restrictions on ∆’s property were not based on restrictive covenants, but rather on voluntary decisions of neighbors who had “good fortune” to build their houses first
iii. ∆ was burdened by restrictions but essentially received no benefit because his house was constructed after other lot owners had decided where to place their house

iv. Ruling: refusal of developer to approve ∆’s plans exceeded his authority under restrictive covenant

3. Cases were substantially similar

a. Substantially completed development

b. Somebody who buys a lot who is bound by any deed restrictions in his/her chain of title

c. In both cases, there are no restrictions that directly and specifically make the proposed house/location of the house a violation

d. Both homeowners ignore wishes of architectural control committee

4. HOA rules that despite the fact that the proposed homes satisfy all of the restrictions (which are probably pretty restrictive):

a. The ACC/HOA in both instances say essentially we are not going to let you build the house you want to build because it will hurt your neighbors

5. The communities have essentially set up their own definition of reasonableness and mimicked common law action nuisance

a. They don’t actually put it that way, although they see the homes as a nuisance

b. They put it in terms of protecting economic value and home prices

i. So a person in their situations would want to argue that their home would increase property values, not harm them

c. People who choose suburbs often prefer a degree of uniformity

d. Homes are huge investment for most Americans and we want to protect that

6. Court was more sympathetic to HOA in Rhue where there were no formal standards than Davis where there were a lot of standards

a. Rhue’s were on notice that there were no standards: arch. committee could pretty much say whatever they want; they just have to act reasonably

i. Evidence they acted reasonably: preservation of economic value

ii. That’s probably the standard in all of these cases

7. Court says when there’s a lot of info (Davis) and the gov’t doesn’t abide by the info given, that’s more serious than where there’s no info

8. Two possibilities

a. You must conform to the tastes of your neighbors

i. If that’s the rule, then when Stoyanoff goes to a largely undeveloped area to build his house, he’s on his own – he’s fine

b. Second possibility: you just have to conform to the tastes of the architectural committee

i. Conceivable that you have committee of weird people and they love this idea, and then a neighbor sues

ii. Court might then say it’s too bad – the architectural committee has spoken

D. Concerns About Letting People Control their Environment Too Much

1. They’re private agreements among people, but some are still concerned they’ll be used for race and/or class discrimination

2. Allowing these communities is a political decision, they are not just “natural”

a. They’re contracts enforced by the state

b. They’ve been consciously created as a social device, and the more we allow them, the more desire there is for them (Upham thinks taste is a result of political choice)

c. In a sense – the choices you allow people to make will affect the things they want

3. Rhue and Davis cases show that in some sense you can get implied or prescriptive covenants, even though the law is you can’t

a. First people will set up certain styles and end up getting some kind of negative easement
E. When Covenants Will Not be Enforced

1. Easements: real property and will (in theory) be enforced
a. Must be very clear about abandoning easement

b. Especially if there’s not an action by owners of servient tenement to block easement

2. Covenants: courts are less absolute about enforcement

a. Need to be clear about lasting forever

3. Four situations in which courts will not enforce covenant

a. When benefit to covenantee is unclear

i. In Rhue, it’s unclear what benefit the covenantees have by not having a Spanish style house

ii. Lack of clarity is why benefit will usually equate money

iii. If you can show money is a benefit, that will always be recognized

iv. Even if taste creates money benefit, that’s good enough

v. Flip side: if there is no benefit, even if violation is crystal clear, courts will hesitate to enforce covenant

b. Court recognizes there’s a benefit, but determine that the harm of enforcing is disproportionately larger than the benefit of enforcing

i. Becomes something of a nuisance balancing test

c. Equitable estoppel: if the person enforcing the covenant is a violator herself, or the HOA has not previously enforced but is now enforcing

d. Neighborhood Change Doctrine (bad idea)
i. Comes from doctrine of waste

ii. Downs case: neighborhood was residential, nursery was brought in, it became commercial because covenant no longer makes sense

iii. Problem: undermines the whole point of allowing people to enter into covenants: precisely the type of change the developer anticipated, why he put in the covenant, why people bought their land

iv. Also a highly questionable area of economic analysis for courts to engage in (covenants are not market enforcing)
XX: Nuisance

A. Spur v. Webb (Arizona 1972): economic balancing taken seriously
1. Residential developer forced to pay off the cattle farmer

2. Coase theorem: let people bargain, and if they can’t, courts will try to guess what the bargain would be

3. Makes the law really concerned with efficiency

a. Court did not want to say that outright in Sanderson, but that’s what was happening (making the law the servant of efficiency was not well developed in 1886)

b. Added element of compensation, which Sanderson did not get

4. Boomer did essentially the same thing (injunction was granted until permanent damages could be figured out and paid to π)

a. Class action, all the π’s are bound

b. Figure out future damages, discount them and cut a check

c. Essentially forces sale of easement

d. This view: damages are perfect substitute for having to put up with pollution

e. We never get to subjective values

5. Coming to the nuisance problem: farm was there first and residential developer moved towards it

a. Since the land was no longer suitable for harm producing activity, it was found to be a nuisance

b. Upham thinks that’s okay: there’s a fairly well established view of what property rights are, and having land that doesn’t smell or have cement is normatively prototypical use of land

c. And if someone is making a profit from that use, there doesn’t seem to be any problem with making the person producing the nuisance to pay for it

i. Unless there’s an idea that some economic activity is more valuable than residential use

B. Morgan v. High Penn Oil – decision based on intentionality and unreasonableness
1. ∆ was emitting noxious crap into the air

2. π gets money damages AND injunction
a. Damages were for past harm

b. Damages were the monetary measure of the cost to π of oil refinery’s existence

3. Court uses threshold test to grant injunction

a. There was substantial harm

b. As soon as that threshold was met, injunction kicks in

c. Harm was intentional and unreasonable injury to π’s property rights

4. Alternative approach would have been Prah-like balancing test

a. Balance the utility of ∆’s conduct with the gravity of the harm through a full exposition of all underlying facts and circumstances
5. Case lays out textbook rules for nuisance

a. Interference with use and enjoyment of land, in order to give rise to liability

i. Must be substantial

ii. Must also be either:

1. Intentional and unreasonable, or

2. The unintentional result of negligent, reckless or abnormally dangerous activity

6. Every person should so use his own property as not to injure that of another

a. Means that ones use of property must be reasonable as to other people’s reasonable use of property

b. Comes down to factual context

C. Estancias v. Schultz (Texas 1973): court applied threshold of harm test without saying so
1. π sues for injunction to get ∆ to cease using air conditioner for his apartment building
a. Claims the noise seriously interferes with his house

b. ∆: it’s too expensive to move or replace

2. Numbers were far higher on ∆’s side, but Court ruled for π

3. Court looked at subjective value of π’s house to him

4. Court probably doesn’t believe the numbers they’re given by ∆

a. Another question if Courts are the right place to make those decisions

5. No matter what the Court says, there was no balancing done here

a. Feeling that ∆ could have avoided the problem more cheaply at the beginning

C. Different Approaches to Nuisance

1. Two possible traditional approaches to nuisance

a. Use your property so as to not injure others property rights (Morgan)

b. Prah / Restatement §826 balancing: Something is not a nuisance if the benefit created by the harm producing activity outweighs the harm produced

2. Fundamental difference: in the “don’t harm” approach, you start off with a vision about what the property use should look like

a. Anything that deviates is a nuisance

b. In the “balancing” approach, we balance the utility of ∆’s conduct when the uses are incompatible

i. Coase theorem: let them bargain it out

3. Third idea: threshold test (something is a nuisance when it seems unreasonable)
a. Cases like Sanderson (even though its not a nuisance case) where the court thinks that the impact on the public of abiding by pre-conceived ideas of what is reasonable will be too great, so 

b. There are options (like Boomer and Spur)

4. Bottom line: no matter what courts say, they are looking at what they think is fairness (ie the little guy v. big guy problem in Estancias)

a. Upham doesn’t think Courts really way the Coase says (highest amount of social utility)

b. Utility may not be a useful term in policy discussions

i. Saying generally people do what they want to do is useless

ii. Defining utility too narrowly is really close to just being the market

c. Courts are in a difficult situation: they’re supposed to be making broad policy based decisions, but
i. They’ll look at subjective value (like Estancias) or other things like who got there first or what positive impacts nuisance producing activity might have
XXI. Zoning (general)
A. Overview

1. Local government use “police power” when they zone: 

a. Power to make decisions for public health, safety, welfare and public welfare

b. Zoning is the public entity trying to protect one or more of these values

c. Power is delegated by the state!!!!
2. Tension between enforcement of police power for general welfare and the impact on individuals who bear a disproportionate burden of achieving that general welfare

3. Court said that zoning as a whole was acceptable in the Euclid case

a. Did not say all zoning would be Constitutional

b. Have to look at it each time landowner presents them with a case

c. Federal courts stepped away from zoning for fifty years after Euclid, but have come back to it with increased attention on takings

4. Zoning is a way for the community to get something without having to pay for it

5. Zoning is governmental planning and control of people’s lives

a. Overwhelming priority of central planners is the good of the majority

b. If the majority wants something, a planner will think that way, and there’s nothing wrong with that

c. What types of burdens we’re willing to put on those not in the majority is a political question
6. Reciprocity of advantage: there’s an overall scheme where everybody is burdened and benefited (this is one reason why zoning has been historically bullet proof from attack)

B. Mechanics of Zoning

1. Local gov’t: using powers delegated to them by the state

a. Each state has a zoning enabling act

2. First step: comprehensive plan

a. Survey of what the community looks like now and it’s history (retrospective)

b. Determination of what the community/municipality will look like in the future (forward looking)

3. Second step: ordinances

a. Process up to this point are broad legislative questions (ie should town be semi-rural, suburban, etc.)

b. Ordinances are still legislative: embodiment of comprehensive plan

c. City planners are employed

4. Safety valves: no community can ever perfectly anticipate the future, so we have variances, amendments, prior non-conforming uses, special exceptions
C. Safety Valves in Zoning

1. Amendments: amend the plan

a. Changing the vision of the comprehensive plan

b. Do the same kind of comprehensive investigation of the needs of the city in general and specifically at the area that will be re-zoned

i. Look at the impact on other parts of the city and landowners within the area (in the abstract)

c. Legislative approach; policy decision – but invariably they’re typically made in the interest of one particular developer

d. Amendments rarely made unless a developer says, I want to develop this area…

e. In theory, courts should take a deferential review – but since they’re often made at special request, Courts usually take stricter standard of review 
5. Variances

a. If the zoning board does not grant a variance when it’s impossible to build, then it becomes an unconstitutional taking of property

b. Other kinds are possible (ie somebody needs a break about something and the board thinks its reasonable)

c. Looking at one particular piece of land

d. Usually granted on a single criteria: objections; if your neighbors don’t object, you’ll get it

e. Highly adjudicative: courts will review more closely than they will the comprehensive plan at the top

6. Special Exceptions – ex, you may have a permit for churches, schools or community halls, etc.

a. Administrative question

b. Special criteria to grant exception: if you meet them, its within the board’s discretion to grant

7. Pre-existing non conforming uses: have the right to be there, but the question is for how long
a. PA Northwestern Dist. V. Zoning Hearing Board: majority of PA S.C. said that discontinuance without compensation is violative of state Constitution

i. Concurring: ordinance was void because 90 days was not enough of amortization period to provide adequate time for elimination of non-conforming use (adult bookstore)

D. Exclusionary Zoning (more below)
1. Zoning sometimes used to exclude people, which can be Constitutionally permissible

2. Typically: zoning law that requires large minimum lot size

a. Tends to be affluent white owners

b. Constitutionally permissible if exclusion is rationally related to legitimate objectives (open space, aesthetics, high property values)

c. States are still free to interpret their own Constitutions to the contrary

3. See the Mount Laurel case

E. Architectural Boards and Protecting Value

1. Preferences for makeup of architectural boards

a. Argument for architects: using architectural expertise to preserve certain features and signature historical type features, non-experts cant express their true concerns
b. Argument for non-experts: these bodies are just representative of what the community wants

2. Architectural boards should have some subjective discretion: that’s why we have them

a. Okay so long as there are restraints on what they do

3. One idea: have boards that are mixtures of architects and neighbors

a. Potential problems: Concerns that neighbors tend to try to screw each other

b. Concern that it’s a proxy for discriminatorily excluding people

i. Counter: you can test for that, given procedural safeguards

4. People really want to control what their neighbors do, and it’s second nature to most of us
a. Question: what do property rights mean if communities tell people how to live

b. Possible answer: “communities” are really people telling themselves how to live

5. Its okay to destroy corporate value (ie through stock competition) but not housing values – theories of why that’s so:
a. Market activity increases aggregate value, but if property values go down, everyone’s will

b. People have a lot of net worth in their house, and we want to protect that; your home matters economically and non-economically

i. People have chosen their home in their neighborhood and we’re going to protect that neighborhood

c. People are organizing and protecting themselves politically

d. Upham thinks its political: we allow stuff like free retail competition because the chance to succeed and get rich is more important than a high level of security
6. Sometimes mixture of motives (like race and class)

a. So sometimes cities won’t cooperate with suburbs (like in Mt. Laurel)

7. Standard for private communities: arbitrary and capricious

a. Always possible attack decisions of any adjudicative body on things like bad faith, corruption, statutory reasons like discrimination

b. At least in theory: you’ll have to have a higher threshold with private architectural committees

8. With public committees: black letter law is that the arch committee on review has to have substantial evidence for its decision

a. Has to have right procedures: follow the criteria set forth in the zoning ordinance

b. Substantial evidence is not always there (ie Stoyanoff)

F. Complaints of Developers about Zoning

1. If you zone for large amounts of acreage, you’re making the land as a whole considerably less valuable

a. The individual homes will be more expensive

b. But a developer will be really upset: if they buy a big tract of land, they want to develop it the way they want

2. If the community then subsequently zones for one acre lots, the “unzoned” lot the developer bought just dropped in value

a. Zoning drops property values by increasing the value of each lot – but you have many fewer lots

b. May not be the case once you have developed community

c. But if you have an undeveloped Mt. Laurel out there, it drops its value

3. Obvious: if it was most profitable to develop on 3 acre lots, you wouldn’t need zoning in the first place

a. Some developers have (unsuccessfully) attacked this is a taking by the government

G. Judicial Review (private architectural committees)
1. In private architectural committees (like Rhue):

a. No problem of state intervening

b. Unless you buy proposition that these private residential arrangements are so ubiquitous that housing consumers don’t have a choice

2. Some cases have taken that approach (although not residentially)

a. Pruneyard: requirement that shopping center allow religious and political speech even though it was entirely private

b. Argument: shopping centers were analogous to public spaces

i. Right to exclude one of the most important rights that a property owner has is overridden by necessity of giving practical weight to first amendment

3. More relaxed judicial review of private architectural committees than public

a. A least that’s the way Courts will talk

b. May not really be what they’re doing

XXII: Exclusionary Zoning Cases

A. Overview of types of attacks on exclusionary zoning

1. Three types of attack

a. Substantive due process / state can’t do that (Euclid)

b. Diminution of value (East Town)

c. Inconsistency with state’s general welfare (Mt. Laurel) in protecting minority rights
2. Alternative formulation of third type of attack: concern not for the minority, but for the majority for whose general welfare police power should be exercised

a. Zoning by small community (theoretically) has to be consistent with general welfare of larger community (the state) which delegates that power

3. Perspective of the attack is critical

4. Local gov’t gets its police power delegated by the state

a. Police power talks about general welfare: question is how general does it have to be

b. Mt. Laurel: has to be the general welfare of the state’s citizens – that has to be pursued rationally in good faith by communities when they’re doing their zoning

c. Zoning which is intended merely to benefit the people in the zoning district:

i. If does not have deleterious effect on general welfare, that’s okay (although a lot of zoning does or can)

ii. Realistically, most zoning is for benefit of zoning district

iii. If it’s apparent there is negative impact on state’s general welfare, zoning law will be struck down

5. Question: why can’t communities organize to get communities they want?

a. Unless there’s unanimity, minority interests will be hurt

b. Often these interests are large real estate developers (who are not typically sympathetic figures)

B. Euclid v. Amber Realty (1926): upholding constitutionality of zoning in general (attack: substantive due process attack)
1. Constitutional challenge to zoning (unsuccessful): zoning is not a valid exercise of the police power

a. Separating different uses was not rationally within the general welfare powers of the state government

b. Substantive due process attack (idea: the state cant do this)

i. Not directly a question about diminution of value of the realty company’s property

ii. Not directly tied to the idea of an obligation on the part of Euclid to accommodate the ‘natural growth’ of Cleveland

2. Court manages to uphold Euclid against substantive DP attack by using a nuisance analogy

a. Problem: Hard to think of two family houses or houses on quarter acre lots as being common law nuisance to larger lot single family houses

i. Nuisance analogy breaks down here

b. Closer to the district court opinion which says candidly that zoning is about segregating by class and financial aspects of local gov’t

C. East Town I and II: attack was diminution of property value

1. East Town I: developers attacked zoning of 1-acre lots
2. Court brings up diminution of value in East Town II (4-acre zoning)

a. Large lot bought by developer is worth substantially less

3. Town reasons for requiring 4-acre lots rejected in East Town II

a. Town says its to give a lot of open space

b. Court rejects and says it’s about really big houses with a lot of land in between, not about giving open space – no rational nexus between the two
D. Southern Burlington County NAACP v. Mount Laurel (NJ 1975): third kind of attack -municipalities failure to accommodate housing needs of poor people was contrary to “general welfare”

1. Zoning law excluded all multi-family residential dwellings and mobile homes

a. Required minimum lot and dwelling sizes for single-family residences that were sufficiently large that low-income people were effectively excluded from the town

2. Mt. Laurel was a developing community

a. NJ Supreme Court: could not adopt land use regulations that make it physically and economically impossible to provide low and moderate income housing in the town

b. Must make realistically possible the opportunity for appropriate variety and choice of housing for all categories of people who want to live there

c. Poor people who lived in the town but couldn’t continue to live there b/c they couldn’t afford to find new housing when their present housing deteriorated

3. Came back to NJ Supreme Court in Mt. Laurel II after the town tried to comply

a. Court extended duty to all NJ communities, not just developing ones

b. Increased scope of duty from removal of barriers to affirmative duty to accommodate fair share of poor people

c. Introduced devices to enable builders of low-income housing to construct despite local refusal

4. Upham thinks this is a really important case, but it’s still the minority view

a. Most states: so long as a zoning law does not exclude people on a suspect basis (ie race), it need only be rationally related to a legitimate state interest to be valid

E. Things to take from Mt. Laurel

1. Case shows that when you’re going against strongly held political values, the law will be limited
2. Limitations on zoning in general or takings does not mean that you can’t put drastic limitations on the use of property via zoning and land use regulations

3. Go through procedures:

a. Start off with comprehensive plan, then 

b. Draft comprehensive map, 

c. Ordinances that implement the plan have to have force of law, then

d. Develop a capital budget and a capital program which schedules when those capital improvements will be made

4. If you follow those procedures and a court is satisfied that you’re not doing it primarily because you want to preserve your high tax base:

a. If there are non-objectionable reasons for restrictions that you put on development, then you can put drastic limitations on the development of land

b. It has to be part of the comprehensive program

c. It has to have some time limitation (number of years that something is going to be zoned for large lots – it has to be connected to some rational goal)

i. Probably depends on the condition of the area

ii. If you go to a rural community, they’ll zone things agriculturally or for huge lots, and that’s fine – 7 acre lots are fine if there’s not a huge pressure against it

iii. But if they start to get congestion (like summer homes), it will be attacked and the attack will win

5. Planning is okay but it has to be legitimate!!!
1. F. Stoyanoff v. Berkeley (Mo. 1970): rejection of “grotesque” design rejected

2. π applied for a building permit and thought he met the requirements of town ordinance

3. But he didn’t get it because his house was unusual in its design

a. All the other neighborhood houses are traditional styles

b. His house was modernistic non-conforming kind of design

c. Architectural board felt it was a grotesque monstrosity – decision was purely aesthetic
4. Court said ruling was reasonably related to preserving land values and prevailing aesthetic sense of the community

a. Rationalized the adverse effect of π’s design on property values as market expression of prevailing aesthetic sensibilities

5. Problem: there really wasn’t much evidence about diminution of value

a. Upham wonders: if this was being put up by a person like π in a less residentially developed place, instead of this well established suburb, would the board be justified in its “grotesque design” decision

G. Anderson v. City of Issaquah (Wash. 1993): statute deprived due process because it was unconstitutionally vague
1. Statute was too vague to the point of giving architectural board too much discretion

2. Required persons of ordinary intelligence to “guess at its meaning and differ as to its application”

3. Board told π to drive through the area and make his building fit in with “general feeling” of the neighborhood

4. Good argument for requiring architectural experts on architectural boards since that’s a really stupid standard

XXIII. Takings
A. Policies Behind Takings

1. Fundamental to us that when gov’t takes property, it ought to compensate

2. Economic efficiency argument

a. If private investors are afraid the gov’t could snatch away their investment, too little capital would be invested (Fischel)

b. In addition, compensation disciplines power of the state

c. Above two-fold argument: the point of Shihata and DeSoto

i. Shihata would go farther and say no investment at all

ii. DeSoto would say poor people can’t use their wealth unless they have recognized property rights, including compensation

3. History says economics cant be the real reason we compensate

a. When colonies/early states took people’s land to build roads, they often increased the value of their property, so there was no need to compensate

4. Upham: it’s primarily political

a. It would be politically insane not to compensate people

b. If you’re going to constantly rip people off unfairly, it will make for a difficult regime

B. The Public Use Requirement

1. Public use is co-terminus with police power (O’Connor in Midkiff)

a. If the gov’t can do it under the police power, it’s for public use

b. Within the context of the federal courts, it seems to still be good law

i. Unlikely that you’ll be able to get the federal courts to put significant restraints on eminent domain by the state (unlikely, but not impossible)

c. Some of it will just have to do with who the judges are – property rights are more nuanced than simply democrat or republican

2. Epstein criticism of Midkiff
a. Taking a forced transaction (lessor to lessee) and multiplying it across the state does not make it public

C. Persuading Courts About Compensation
1. If the owner of property affected by gov’t action argues successfully that it constitutes a physical occupation:

a. Compensation or the gov’t stops its action – they get to make a choice

2. If the gov’t successfully persuades a court that property owner’s use was a nuisance at common law then probably even after Lucas they get nothing

a. Before Lucas, you didn’t have to show common law nuisance

b. Just had to show noxious use

c. Definitions can fall apart: Euclid was originally premised on nuisance analogy, which was noxious use approach – that gets slippery when talking about things like 2 family homes or adult bookstores

3. If the gov’t can show all they’re doing is choosing between two mutually incompatible uses, no compensation

4. If owner of affected property can persuade the court that what the gov’t really is doing is

a. NOT suppressing a noxious use nor choosing between 2 mutually incompatible uses

b. BUT using the property to create or to give benefit to the greater public, then the property owner wins (enterprise theory)
c. Ex: Causby got compensation, and one interpretation is that the gov’t was using his land for airplane landings just as if a private entrepreneur would to create public benefit of the airport
D. Three Categorical Rules for Regulatory Takings

1. A taking has occurred IF regulation produces a permanent physical occupation of all or a part of the property (Loretto)

2. If gov’t regulates property to abate activities that are common law nuisances, there is no taking, even though the regulations might bar all economically viable uses of the property (Hadacheck)

a. Theory: ownership of the property never included the right to inflict nuisances, so nothing has been taken by forbidding what was never legal

b. Came from cases seeking to distinguish between regulations preventing harmful uses and those designed to reap a public benefit

3. If gov’t regulation leaves owner with no economically viable use of his property, AND the regulation does not abate a common law nuisance, a taking has occurred (Lucas)

XXIV: Regulatory Takings Cases
A. Loretto v. Teleprompter (1982): permanent physical occupation authorized by the gov’t is a taking without regard to public interests it might serve

1. Building owner π sued because government authorized her to allow ∆ cable company to run a line down the front of her building

a. π received nominal compensation ($1)

b. Since the property of most π’s in these cases are improved in value, they will only receive nominal compensation

2. Permanent loss of ability to exclude others was especially destructive of property expectations
a. “Character” of the invasion was really problematic for the Court

B. Hadacheck v. Sebastian (1915): Court said it was okay to regulate noxious use even if it wasn’t nuisance

1. Regulation not precluded by the fact that the value of investments made before legislative action will be diminished
2. Court: π’s property hasn’t been totally diminished – he can mine his clay and truck it elsewhere to make bricks

3. Sanderson: one property owner coming in and changing the environment

a. This case: area was residential (or clear it was going to be), so if neighbors sued, action for common law nuisance would probably lie

b. Toughest challenge: coming to the nuisance defense

4. Brickyard is probably a nuisance or close enough to a nuisance that exercise of police power is legitimate

5. Nuisance maker in Spur had to pay, but it’s harder to do that in this case

a. None of the people who would have to pay are impleaded (although an alternate idea is to make the city pay)

b. People who live by the brickyard are probably people who couldn’t afford to live where there was no pollution in the first place

6. Argument for compensating π:

a. π lost huge percentage of worth – if we compensated π in the Kelso case, we should compensate him too

b. Holmes’ worry: if we’re requiring a total elimination of value, it makes it really easy for governments to take any property they want without paying

7. Argument for not compensating π:

a. Why should the person who comes first be able to appropriate the use of other people’s land to his business

b. If π really wants a brickyard, he can buy more land and resell it later with an easement on it

i. No reason for being so fixated on first in time

ii. If you want to make some use of land around your land impossible, go buy more land

iii. When Spur and Hadacheck both first got there, land was cheap and there was nobody there to complain – easy to protect your investment by buying more

c. Residential  use of land is a foreseeable, anticipatable use of land

i. Cost of making bricks or whatever else is internalized in the owner’s cost benefit analysis;

ii. That way we wont be allowing owners such as the oil refinery in the Morgan case to simply make their neighbors absorb some of the costs of their operations
C. Miller v. Schoene (1928): extending permissible regulation to address noxious but lawful uses

1. Insects in fungus growing on cedar trees would destroy apple trees

a. Cedar owners have to cut them down to protect apple orchards

b. Apples were a big business in Virginia

2. Court says that faced with a choice between two uses that cant exist together, the states can make a choice

a. And all they have to do is be non-arbitrary

D. Distinction Between Prohibiting Noxious Use and Providing Public Good (Michaelman article)

1. Differing interpretations of gov’t filling in wetlands (Just v. Marinette County):

a. One way: it’s prohibition of noxious use because they destroy breeding\ grounds for birds, etc.

b. Alternative: filling in wetlands is providing public with larger duck population, scenery, etc.: it’s acting as an entrepreneur to provide public benefit and they have to pay for it

2. Prohibiting uses around parks: decide whether they’re prohibiting noxious uses or enhancing the value of the park

3. Two different ways to interpret Causby (planes fly low overhead to land):

a. Airplanes 30 feet overhead is physical occupation

b. Gov’t is using Causby’s land to provide public with the airport

c. Either way, he gets compensated

4. Michaelman: distinction about whether regulations are compensable or not based on whether they prevent harm or extract benefits will not work unless we can establish a benchmark of “neutral” conduct

a. Upham thinks that benchmark is not difficult to find

b. In Hadacheck: consequences to surrounding land of residential use is zero, except that the non-residential users have somebody to complain about them if their behavior substantially affects residences

i. Upham: that’s a pretty neutral benchmark

E. Pennsylvania Coal v. Mahon (1922): a regulation will be recognized as a taking if it goes too far – court struck down the Kohler act as unconstitutional taking

1. Kohler Ac t (PA): forbids mining of coal in ways that will cause subsidence

2. Penn Coal had contracted with people: sold them surface rights but reserving the right to mine coal underneath

a. Grantees agreed to take premises with the risk, and waived all claims for damages that might arise

b. This act would destroy those contract rights and property rights
3. Court uses diminution of value test: making it commercially impracticable to mine certain coal has nearly the same effect as appropriating or destroying it

4. Holmes and Brandeis dispute about “conceptual severance”
a. PA recognized three separate estates in mining property: surface, minerals and support of the surface

b. Holmes: act abolishes the third estate entirely

c. Brandeis: the act did not take all of the smaller thing, but a small piece of the whole property

5. Holmes and Brandeis dispute over scope

a. Holmes: this is about the individual property owner; multiplying it doesn’t make it public

b. Brandeis: this is a broad-based general statutory scheme to prohibit noxious use

i. Admits that in any general statutory scheme, the effect on one piece of property may be so great that it’s a taking

ii. But this may be such a serious case (he compares it to coal mine spitting out poison gas) that there’s no compensation

6. Fairness issue comes into play: 

a. Very hard to get around the fact that people bought land on the cheap and assumed the risk that the coal company would find coal under their land and want to mine it

b. Holmes doesn’t want to give something to people if they were too shortsighted to buy it
7. Decision didn’t do much as a practical matter: coal company continued to pay for whatever damage they caused even afterwards (probably out of PR and altruism)
8. Everything after 1922 was reworking the rules announced in this case
E. Keystone Coal v. De Benedictis (1987): court adopted Brandeis’ dissent

1. Upheld PA statute (Subsidence Act) which required coal miners to leave sufficient coal in place to support the surface

2. Court distinguished Kohler Act on two grounds:

a. Coal left in place did not constitute separate segment of property for takings purpose

b. Coal left in place was small fraction of all the coal they own

3. Questionable if this case actually vindicates Brandeis’ dissent:

a. Majority saw Kohler Act as balancing private interests, but Subsidence Act as being more general public interest

4. Dissent criticized majority for wrongly discounting Pennsylvania Coal
F. Penn Central v. New York City (1978): factors to be taken into account for when a regulation is a taking
1. Brennan: it’s essentially an ad hoc fact intensive determination, but there are two factors to be taken into account:

a. Economic impact on claimant

i. Particularly the extent to which the regulation has interfered with distinct investment backed expectations

b. Character of governmental action:

i. Taking may be more readily found when the interference with property can be characterized as a physical invasion by the government

2. Court says landmarks act was made for public benefit, but there isn’t any compensation
a. This is a typical statute – the city can either buy landmarks or just regulate them, which costs nothing

b. We don’t want to invalidate all national landmarks laws

3. Brennan’s analysis of the factors to this case:
a. You cannot establish a taking just by showing that you’ve been died the ability to exploit a property interest that you thought believed available for development

b. π hasn’t even exhausted all administrative remedies – they could propose a design that conforms with the architecture
c. Grand Central is still a railroad station – that’s what its expected to be used for, and that hasn’t changed

4. Upham thinks the fairness issue is missing here for π

a. Penn Central isn’t an innocent bystander – the suit looks like a setup (they probably didn’t want to build the tower, just propose something and then claim it’s a taking when they get turned down)

5. Reciprocity of advantage: this isn’t true zoning, but its still part of general scheme

a. Majority opinion of NY high court says that Grand Central is a very valuable piece of property because of its location

b. It derives its value from the city

c. Without the commuters, businesses, etc., nobody would even consider building the tower – its only the city that provides the value which the company is trying to get again
G. Lucas v. South Carolina Coastal Council (1992): loss of economically viable use

1. Regulation that deprives landowner of all economically viable use is a per se taking, UNLESS

a. Loss results entirely from abatement of a common law nuisance (which would make the regulation a per se non-taking)

2. Total deprivation of beneficial use is, from landowners perspective, equivalent to physical appropriation

3. Regulations carry heightened risk that private property is being “pressed into some form of public service under the guise of mitigating serious public harm”

4. Scalia: distinction between “harm preventing” and “benefit conferring” is in the eye of the beholder

a. Shows recognition of non-legal approach to important legal issues

b. Approach to nuisance taken by most law professors and economists (not Upham)

5. Opinion essentially guts the core of Hadacheck

a. Hadacheck: when the state is preventing a harm to the public, it can regulate without having to pay no matter what the impact of the regulation

b. Scalia’s opinion in Lucas: noxious-use justification cannot be the basis for departing from categorical rule that total regulatory takings must be compensated (unless the use would be a common law nuisance)

i. He does add the important caveat that the definition of what a nuisance is can change

6. Questions about total diminution of economic value:
a. Not addressed in this case because trial court stipulated that it was true

i. Blackmun in dissent: that’s an implausible claim and we should review that

b. Scalia in footnote: if we’re not sure, maybe one idea is to examine the owner’s reasonable expectations within the State’s law of property

i. Ex: whether and to what degree the State’s law has accorded legal recognition and protection to the particular interest in land with respect to which claimant alleges diminution / elimination of value

7. Fairness is very important

a. Lucas’ expectations were very reasonable, especially a statutory scheme had been set out years earlier and did not include his property

i. Takings cases are VERY fact sensitive, and expectations are a big part

b. His neighbors will do all the things the dissent says he can like sunbathe and bird watch

i. Their land will now be worth more cause there’s these vacant lots

c. There’s a lot of houses already developed, he’s got no notice that he might lose the right to develop, and what’s the harm in one more house
