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Intentional Torts: Battery

1. D acts (volitional act)

2. Intending to cause contact with P that is 

a. Harmful, OR

b. Offensive

3. D’s act actually causes such contact

Act

· Act or omission under the influence of pressing danger is involuntary 

· Laidlaw v. Sage – Laidlaw claims Sage used him as a human shield against a bombing. The court held that because Sage’s actions were involuntary, he is not liable. 

· “The law presumes that an act or omission done or neglected under the influence of pressing danger, was done or neglected involuntarily.”

Intent 

· Standard: actor desires to cause the consequences of his act or he believes that the consequences are substantially certain to result from it (Restatement § 8A)

· Actor must intend the consequences of the act, e.g. A fires a gin. He has to intend to cause harmful contact with B, not only intend to pull the trigger

· However, A does not have to intend the full scope of the injuries that result. A is liable for whatever consequences stem from his actions.

· Substantial certainty: needs to approach 100% certain 

· if I throw a ball and there is a 70% chance it will hit someone, that is not substantial certainty

· But, courts are generally hesitant to allow statistical knowledge to fulfill the requirement

· Requisite intent is the intent to make wrongful contact, not intent to harm

· White v. University of Idaho – piano teacher touches student’s back 

· Vosberg v. Putney – eggshell skull rule

· Wagner v. State – individuals with severe mental illness are capable of forming the requisite intent for battery

· Insanity not a defense

· Don’t need to intend the particular contact

· Nelson v. Carroll – Carroll drew back the gun to hit Nelson with it, and the gun went off and hit Nelson in the stomach.

· “The intent element of battery requires not a specific desire to bring about a certain result, but rather a general intent to unlawfully invade another’s physical well-being though a harmful or offensive contact or an apprehension of such a contact.”
· “The level of intent required to maintain a battery action was met… at the time Carroll went to strike Nelson on the head with the gun as the gun discharged.” 

· No break in the chain of events from the intended action to the injuries that resulted 
· Transferred intent

· By intending one intentional tort, D can be liable for any intentional tort

· A intends to batter B, but inadvertently batters C. Intent can be transferred. A did not have tortuous intent toward C, but she is nonetheless liable to the actual victim.

· Restatement Second § 16(2)

· It is not necessary that the actor know or have reason even to suspect that the other is in the vicinity of the third person whom the actor intends to affect 

· D does not need to intend contact with the particular individual 

· Same tort, different victim

· In re White – White tries to shoot Tipton as he flees on his motorcycle, and accidentally shoots Davis, an innocent bystander

· White committed the wrongful act when he shot at Tipton … The injury is not required to be directed against the victim, but includes any entity other than the intended victim 
· D can be liable for aiding and abetting the wrongful act

· Keel v. Hainline – boys were throwing erasers at each other in a classroom and accidentally hit P in the eye and broke her glasses.

· The act was unlawful, so the fact that A did not intend to harm B – or even to have harmful contact with her – is no defense 

· Since D was aiding and abetting the intentional wrongful act, D is also liable for battery

· Rationale: tortfeasor’s act is just as culpable when her aim is bad as when it is good

· Motive is irrelevant

Contact 

· Contact is harmful if it injures, disfigures, impairs, or causes pain to P (Restatement 2d § 15)

· Cecarelli v. Maher – D’s beat P over escorting 3 ladies home from a dance

· Contact is offensive if it would be offensive to a reasonable sense of personal dignity under the circumstances (R.2d § 19)

· P’s hypersensitive reaction is insufficient, unless D had knowledge of the hypersensitivity 

· Paul v. Holbrook – P alleges D sexually harassed her by coming up behind her and touching her shoulders. 

· Time, place, and circumstances will necessarily affect its unpermitted character

· Vosberg v. Putney 

· Order and decorum of the classroom

· Leichtman v. WLW Jacor – P, a nationally known anti-smoking advocate, gets smoke blown in his face during a radio interview “for the purpose of causing physical discomfort, humiliation and distress” 

· Offensive contact is is “offensive to a reasonable sense of personal dignity” – offensive meaning “disagreeable or nauseating or painful because of outrage to taste and sensibilities or affronting insultingness”
· Roscoe Pound: “In civilized society men must be able to assume that others will do them no intentional injury – that others will commit no intentioned aggressions upon them” 

· D must be able to predict a particular identifiable victim 

· Madden v. DC Transit System – P sues for battery for bus fumes. Court holds that there was no battery because no intent to make contact with P in particular.

· Brzoska v. Olson – former patients of a dentist with HIV sue, claiming they wouldn’t have consented had they known his HIV status

· Actual exposure test: “Plaintiffs cannot recover under battery as a matter of law because they could not show that their alleged offense was reasonable in the absence of being actually exposed to a disease-causing agent”
· Extended personality – Fisher v. Carrousel Motor Hotel
Causation

· Need not be direct – only has to set in motion a force that causes injury

Intentional Torts: Assault

· Elements of assault:

(1) A acts

(2) Intending to cause in P the apprehension of

a. An imminent harmful contact with P, or 

b. An imminent offensive contact with P

(3) A’s act causes P reasonably to apprehend an imminent harmful or offensive contact 

Act element

· Threat does not have to be capable of being carried out

· Beach v. Hancock – during an argument with P, D brought out a gun and fired it twice. The gun was unloaded, but P did not know it was. 

· Court held that even pointing the gun was assault, even if it hadn’t been fired

· “Right to live in society without being put in fear of personal harm” but it has to be a reasonable fear

Intent

· Test: desire or belief in substantial certainty of the consequences occurring 

· Or purpose to batter but misses

· Personal hostility and desire to injure are immaterial

· Langford v. Shu – mongoose lady

· Practical joke is enough intent even though did not intend to injure

· D aided and abetted her children’s prank
Reasonable apprehension

· Fear is defined objectively

· Ex: D attacks P, who happens to be a martial arts expert and could easily defeat D. Does not deflect claim because a reasonable person would have been afraid

· Mere words generally do not constitute assault

· Brooker v. Silverthrone – P was a phone operator, and when she could not make the connection, D said, “if I were there, I would break your goddamn neck.”

· Objective standard:

· A vain or idle threat does not suffice

· Threat has to be “of such a nature and made under such circumstances as to affect the mind of a person of ordinary reason and firmness, so as to influence his conduct, “ 

· OR it must be clear that the person threatened is particularly vulnerable. 

· Not reasonable fear in this case because

· Lack of proximity

· Conditional threat (“if I were there…”

· Stated when otherwise angry

· For words to count as assault, need threat + menace of bodily harm

· Vetter v. Morgan – Car pulled up next to P at 1:30 am, and men made threatening and obscene gestures and spat on her van. P swerved to avoid D’s car and was injured. 

· Actual apprehension must be present, but P does not have to establish fear of contact – only awareness that such contact might occur

Imminent 

· Threat must be immediate in terms of time

· Doesn’t need to be instantaneous, just no significant delay 

· In Vetter v. Morgan, imminent because late at night, close in space, no place to escape.
· Threat must be close in terms of space

· There must exist an apparent ability to cause harm

· Beach v. Hancock – unloaded gun

· Threat must be actual rather than potential

Intentional Torts: Intentional Infliction of Emotional Distress

· Elements:

(1) Extreme and outrageous conduct

(2) Intentional or in reckless disregard for P

(3) Causal connection between D’s conduct and P’s mental distress

(4) P’s mental distress must be extreme and severe

· Extreme and outrageous conduct

· Must be intolerable in a civilized society – an average citizen would say, “outrageous!” 

· Courts will consider totality of the circumstances

· Words alone

· May be sufficient 

· Greer v. Metters – doctor berated P as he was recovering from surgery. P’s wife started crying, and P experienced “episodes of uncontrollable shaking” for which he required psychiatric treatment.

· May be mere insults 

· Roberts v. Saylor – P’s former doctor told her he didn’t like her as she was about to go into surgery 

· Intentional or reckless disregard of P

· Intentional – D desired to inflict or was substantially certain that severe distress would result

· Reckless – D deliberately disregarded a high probability that the distress would follow

· Littlefield v. McGuffey – racist landlord made threats and slurs; P feared for her child’s life

· No transferred intent of IIED

· Causal connection between D’s conduct and P’s mental distress

· Extreme and severe emotional distress

· Distress must be more than a reasonable person could be expected to endure – objective standard

· Physical manifestation of emotional distress is not an element

· IIED has more stringent proof requirement than other intentional torts

Defenses to Intentional Torts

· Generally

· Justifications, not excuses – the party is entitled to engage in the conduct

· No comparative fault 

Consent based on P’s behavior

· Express – P communicated willingness to submit to D’s conduct

· Grabowski v. Quigley – P consents to surgery by one doctor and a different doctor performs the surgery. 

· Express consent doesn’t extend to others

· Brzoska v. Olson – former patients of a dentist with HIV sue, claiming they wouldn’t have consented had they known his HIV status

· “A battery consists of a touching of substantially different nature and character than that which the patient consented” K.A.C.
· Implied (through conduct – take into account age, gender, sophistication)

· D must have an actual and reasonable belief that there was consent

· The contact / threat must be within the scope of consent

· Koffman v. Garnett – middle school football player tackled by his coach. 

· “[t]aking part in a game manifests a willingness to submit t such bodily contacts or restrictions of liberty as are permitted by its rules or usages.” R.2d. but doesn’t imply consent to contacts forbidden by the rules of the game if the rules are to protect participants and not just to make the game a better test of skill

· By joining the football team P consented to physical contact with “players ‘of like age and experience,’ not to aggressive contact by adult coaches

· Consent must be freely given

· Fraud – tortfeaser secures consent by misrepresentation or other form of deceit

· Neil v. Neil – wife discovered her husband was having an affair and brought a battery action on the grounds that she would not have consented to sex with her husband if she had known he was cheating

· Coercion – physical violence or threat of violence

· Incapacity + knowledge of the incapacity (e.g. youth, mental incompetence, etc.)

· Illegal activities – sometimes void if consent to illegal act

Consent implied by law

· P is unconscious or unreasonable (due to intoxication)

· But see Grabowski v. Quigley 

· “Where a patient is mentally and physically able to consult about his condition, in the absence of an emergency, the consent of the patient is ‘a prerequisite to a surgical operation by his physician’ and an operation without the patient’s consent is a technical assault.”

· Emergency situation

·  Werth v. Taylor – doctor gives a blood transfusion to a Jehovah’s Witness who had explicitly denied consent to blood transfusions

· It has been held that consent is implied where an emergency procedure is required and there is no opportunity to obtain actual consent or where a patient seeks treatment or otherwise manifests a willingness to submit to a particular treatment 

Self-Defense or Defense of Others

· Elements
(1) Actual AND
(2) Reasonable belief that it is necessary to injury another
(3) To avoid imminent injury (e.g. physical harm, inappropriate touching)

a. Inapplicable in response to non-threatening provocation (e.g. taunting, insulting) 

·  Actual belief 

· Haeussler v. De Loretto – D knew of P’s past aggression

· Reasonableness

· Judged in light of the surrounding circumstances

· Balance 

· Desire to allow self-defense vs. desire to stem vigilantism

· Balancing factors

· Proportionality 

· Deadly force only justified in cases of imminent death or serious bodily injury, or when in your own dwelling

· Deadly force not justified in defense of land or chattels, or if the threat would be defeated by giving up a right or a privilege 

· If someone uses disproportionate force, liable for amount of force in excess of what would be reasonable 

· Safe retreat 

· A person cannot use deadly force if he actually believes that he can safely retreat (e.g. by flight)(except in one’s dwelling).

· Reasonable / objective person standard 

· Actually and reasonably believe that you are facing imminent injury

· Same principles apply to defense of others

· Purposes of self-defense exception:

· Protecting personal dignity

· Deterrence

· In accordance with human nature

· But conflict with goal of torts to supplant private methods of redress for harm 

· Prevent attempted murderers / rapists from being able to sue their victims 

Intentional Torts to Property: Trespass

· Elements of trespass to land:

(1) Intent to enter another’s land

a. Voluntary – not under duress

b. No knowledge requirement

c. No recklessness requirement

(2) Actual entry

a. By D himself

b. By an agent – other persons, animals, machines, or natural or artificial substane over which the actor is responsible 

(3) No harm requirement

a. Does not matter whether actor took reasonable care to prevent the invasion

b. Have to be an owner or possessor of land to bring an action in trespass 

(4) Without owner’s consent (sometimes a defense, sometimes an element of prima facie case)

· Jacque v. Steenberg Homes – mobile home company requests and is denied permission to move homes across P’s land. D does so anyway. There was no damage to the land, so court awarded $1 compensatory damages and $100,000 punitive damages. 

· Reasons for value placed on private property rights in tort law:

· Keep the peace

· Encourage investment / facilitate trade

· Inherent / moral right to property

· Property – particularly land – seen as creating a personal sphere of autonomy

· Property key to protecting freedom

· Protecting the little guy

· Preserving the status quo

· Encourages sustainable use – tragedy of the commons

· Reward for labor

· Private property rights include:

· Right to use

· Right to sell

· Right to exclude others – being upheld in Jacque
Defenses to Trespass: Private Necessity

· A person is privileged to enter another’s land or interfere with their chattels if the entry or interference is – or reasonably appears to be – necessary to protect any person from death or serious bodily harm, or to protect any land or chattels from destruction or injury.

· Landowner is not allowed to throw a trespasser out in a case of necessity, but trespasser is required to pay for damage caused by trespass

· Ploof v. Putnam – P moored his boat on D’s dock in a storm. D had his servant unmoor the boat, and it crashed, injuring P and his wife and children.

· Doctrine of necessity especially forceful when applied to human life

· Passive duty to rescue  

· Vincent v. Lake Erie – While D’s ship was unloading at P’s dock, a storm came up during which “no master would have been justified in attempting to navigate his vessel, if he could avoid doing so.” D kept his ship moored to the dock, replacing ropes as they gave way. The storm threw the ship against the dock, causing damage to the dock. P sued D for trespass because the ship stayed beyond its contractual welcome. Court held that D was justified in mooring his ship, but was required to pay for the damage to the dock.

Negligence

Elements of Negligence

· Injury

· Physical harms – bodily harms or damage / destruction of property

· Loss of wealth

· Emotional distress

· Duty of Care

· D owes a duty to P (or a class of persons including P) to take care not to cause an injury of the kind suffered by P

· Types of duty 

· Easy duty cases – malfeasance. Affirmative course of conduct that caused physical harm

· Hard duty cases – failure to act or non-physical harm

· Modern standard – a person owes a duty of care not to cause physical harm to those around them when it is reasonably foreseeable that other persons might suffer physical harm as a result of that conduct

· Duty is a question of law for the judge

· Underlying rationale = uniformity, putting parties on notice 

· Reasons for limitation – liability only where there is a duty

· Tradeoff between accountability and notice

· Foreseeability – unforeseeable harms cannot be deterred

· Autonomy – protect actors’ freedom of choice

· Corrective justice – redress acts that are blameworthy

· Administrative ease – tort system is less costly, more efficient

· Breach of Standard of Care

· Causation 

· Types of causation 

· Causation in fact

· “but-for” causation

· Proximate cause 

· Policy rationale

· How to regulate behavior or deter unsafe conduct

· Criminal law – like intentional torts

· Administrative law – like negligence torts or strict liability torts

· Third party insurance 

· Positive incentives – e.g. pay people to rescue. 

· Medical professionals get remuneration when they rescue people outside the scope of their professional duties

· Main function of tort law = regulate conduct that is not driven by malice or intentional wrongdoing, i.e. negligence law

	Element
	Test
	Ask
	Who determines?

	1. Injury
	--
	Is there: 

Physical harm to body or property? 

Loss of wealth?

Emotional distress?
	--

	2. Duty
	Foreseeability
	To whom do you owe a duty? Is the risk foreseeable?
	Judge

	3. Breach
	Unreasonableness
	Did the actor behave unreasonably in light of the foreseeable risks?
	Jury

	4. Causation

      Actual Cause

      Proximate Cause
	But-for Test.

(1) Directness, 
(2) Foreseeability, 
(3) Risk Rule,
(4) Grab-Bag
	If D had not breached the standard of care, would P have been injured?


	Jury 

(but judges less likely to defer).


Negligence: Breach
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The Reasonable Person Standard

· The standard of care is the caution that a person of ordinary prudence would observe

· Vaughan v. Menlove – D has a stack of hay on his property that catches fire and burns down the neighbor’s house. D was warned that the hay might catch fire. D’s defense was that he acted according to his own best judgment. 

· Court holds that the standard is reasonable prudence, not the best judgment of the individual. 

· Moral hazard being created by D’s insurance
Exceptions to the reasonable person standard

· Characteristics that DO NOT lower the standard of care

· Poor intelligence 

· Vaughan v. Menlove
· Culture 

· Lack of knowledge of English

· Weirs v. Jones County 

· Voluntary intoxication and insanity

· Williams v. Hays (pt. 1) – after 2 days of manning a shit during a storm, D took quinine and went to sleep. Tug offers to assist, but D refused and the ship was wrecked.

· But see Williams v. Hays (pt. 2) 

· Where the master cared for his vessel until overcome by physical and mental exhaustion, to do more was impossible. D has no obligation to perform impossible tasks.

· If the medical condition arose in the process of taking reasonable care, D is not held liable for negligence

· Age – standard is the degree of care exercised by the ordinary child of like age, intelligence, experience

	Age
	Rule
	Source

	0 - 5
	A child of this age is incapable of negligence
	R.3d § 10(b)

	0-7
	A child of this age is incapable of negligence
	Appelhans

	7-14
	The standard of conduct is that of a reasonable person of like age, intelligence, and experience under like circumstances
	R.2d § 283A

	
	Exception: activities that are (1) dangerous to others, and (2) normally engaged in only by adults
	Dellwo
R.3d § 10(c)

	> 14
	There is a rebuttable presumption in favor of the child’s capacity to commit negligence
	R. 3d § 10(b)


· Exception: adult activities (R.3d § 10(c))

· A minor can be held to an adult standard of care if he’s engaging in an activity that is both

· Dangerous to others, and 

· Normally engaged in only by adults

· Dellwo v. Pearson – P was fishing on a lake with 50 yards of line trailing behind her boat. D, a 12-year-old boy, ran over the line in his motorboat, causing the fishing reel to pull loose and hit P in the eye

· “in the operation of an automobile, airplane, or powerboat, a minor is to be held to the same standard of care as an adult.”

· Can’t know whether approaching car is driven by minor, so can’t take precautionary action like you can if a kid is swinging a baseball bat

· But see Purtle v. Shelton – teenager not held to adult standard of care when he accidentally shot his friend with a high-caliber hunting rifle, because although hunting is dangerous, it is not an activity normally engaged in only by adults.

· Policy consideration behind exception to the exception – deter children from engaging these activities 

· Tender years doctrine – a child is incapable of negligence below the age of 5 (R.3d § 10(b))

·  Appelhans v. McFall – D (5 years old) hits P (66 years old) from behind on his bicycle. P falls and breaks her hip.

· Tender-years doctrine established that children under 7 are incapable of negligence 

· Parents are only liable for negligent supervision if: 
1. They were aware of specific instances of prior conduct sufficient to put them on notice that the act complained of was likely to occur, AND

2. They had the opportunity to control the child
· Age used differently in determining contributory negligence

· Roberts v. Ring – P (7 years old) ran out in front of D’s car and was hit. The court held that P would have been considered contributorily negligent had he been an adult, but since he was a child he was held to a lower standard of self-protection. 

· “A boy of seven is not held to the same standard of care in self-protection. In considering his contributory negligence the standard is the degree of care commonly exercised by the ordinary boy of his age and maturity.”

· “It would be different if he had caused injury to another. In such a case he could not take advantage of his age or infirmities.”

· Religion 

· Friedman v. State of New York – Orthodox Jewish girl jumps off a stalled ski lift to avoid spending the night alone with a man and breaks her nose. Court held no contributory negligence because she was acting under “moral compulsion”

· D’s negligence placed P in peril, which invited escape. 

· Physical Disability
· Standard is the degree of care exercised by ordinary person of similar ability

· Roberts v. Ring
· 77-year old D hit P because of his poor eyesight. Rather than being an excuse, his age and blindness are evidence of negligence, because an ordinarily prudent person wouldn’t have been driving with such poor eyesight. 

· Liability for temporary disabilities, such as seizures, hinges on whether D knew of the disability 

· Knowledge and skills
· R.3d § 12 – if D has skills or knowledge that exceed those possessed by most others, these skills or knowledge can be taken into account in determining whether D has behaved as a reasonably careful person 

· Individuals required to utilize superior qualities, abilities, instrumentalities to prevent harm

· Ex: strength, vision, car brakes

Cost-Benefit Analysis (R.3d § 3)

· U.S. v. Carroll Towing – servants of the Carroll shifted mooring lines of the Anna C to drill out another barge. The Anna C, loaded with U.S. flour, hit another barge’s propeller and sank.
· Hand formula: If P x L > B, then liability exists

· P – probability of barge breaking away

· L – severity of expected injury

· B – burden (expense) of adequate precautions

· P x L – expected loss  

· Advantages:
· Structured analysis

· Formalizes our intuitions – draws our attention to the benefits of reasonable care

· Reduces uncertainty 

· Avoids allocation of resources to non-beneficial undertakings

· Takes risks into account 

· Disadvantages:

· Requires data to be applied strictly, rather than intuitively

· Difficult to apply when variables are hard to quantify

· Overlooks distributional considerations

· There may be a group disproportionately harmed by a certain type of negligence

· May compound distributional problems in society

· L (injury) could be affected by how society values life/property in the marketplace

· Could harm individual consumer interests

· Company may calculate that adding certain safety features costs more than the lawsuit – Fight Club factor

· Rhode Island Hospital Trust National Bank v. Zapata Corp. 

· B (untaken precaution) – not checking every individual check, which would cost the bank $125,000

· PxL w/o hand checking: $10,000 - $15,000. PxL w/ hand checking: $10,000 - $15,000, so no incremental benefit

· B ($125,000) > PxL ($0), so the bank is not liable

· Bolton v. Stone – P hit by a cricket ball from adjacent field

· Lord Reid offers an alternative rights-based approach that does not take into account the burden of precautions.

· Disadvantages – imposes burdensome precautions

· Reid’s approach not adopted anywhere, so don’t use in analysis

· Adams v. Bullock
· Martin v. Evans
Custom 

· An industry standard is informative, but not determinative, of the standard of care (R.3d § 13)
· P can use custom as a sword to argue that D was negligent because it did not comply with the industry standard. Alternatively, D can use custom as a shield to argue it did not breach the standard of care because it complied with industry custom. 
· Shield
· The TJ Hooper – Radios on board 2 tugs would have allowed them to avoid the sinking of 2 barges. Industry custom was not to have radios on board. 
· Hand: adherence to business practices does not establish that D acted with reasonable care

· Tort law should take a normative role rather than an expressive one
· Rationales:
· Market failure – the actors may not always to the right thing. E.g. collusion
· Industry shouldn’t be judging its own cause
· Community silence – impossible to get experts to testify, black-balling
· Fragmentation – general consensus is hard to find. Hard to prove what a custom is when the industry is not centralized
· Incentive effects – if custom is the standard, the disincentive for innovation. No incentive to do more than is legally required
· Flexibility to determine const efficient rule
· Protection of outsiders 
· Contrary argument:
· Efficiency – cheaper to have a single standard across the board
· Competitive market – if market is functioning well, competition will lead to adoption of innovative practices anyway
· Expertise – industry is more competent ot determine standard of care
· Rodi Yachts, Inc. v. National Marine, Inc. (Posner) – barge owned by National Marine slipped its moorings and collided with another dock and two boats, causing over $100,000 in damages. Breakaway could have been caused by improper mooring or by inadequate inspection.
· The party that was the least cost avoider is more culpable because due care would have been less of a burden

· By offering the service of unloading barges, TDI “held itself out to the world of inland waterway shipping… as complying with industry custom” 
· Hand’s principle from T.J. Hooper that compliance with custom is no defense to a tort claim does not extend when the potential victims are the customers of the potential injurer
· Can’t impose industry standard on stranger plaintiff because they didn’t have the opportunity to bargain for a higher standard of care
· Under Rodi Yachts rule, TJ Hooper would have come out differently. Posner would have said that industry custom should be determinative, since there was a contractual relationship between the barges and the tugs
· How do we resolve these conflicting rules?
· In Rodi Yachts, both sides had reason to be aware of the custom
· The custom was unclear in TJ Hooper, but much clearer in Rodi Yachts 
· Custom in Medical Malpractice
· Proof of compliance with professional custom often does establish rational care
· Johnson v. Riverdale Anesthesia – P’s decedent died from an adverse reaction to anesthesia. P’s lawyer wanted to ask an expert witness what he personally would have done in the situation. Court held that he did not have to answer because “the standard of care in medical malpractice cases is that which is employed by the medical profession generally, and not what one individual physician would do under the same or similar circumstances.”
· Reasons for making custom determinative:
· Expertise 
· Efficiency – cheaper to administer
· But what about information asymmetry?
· Customary standard of care applies only to D’s who can be regarded as professionals

· Myers v. Heritage Enterprises – two nursing home attendants dropped an elderly resident while moving her from her wheelchair to her bed. Court held the ordinary standard of care applied because the act of lifting P from her wheelchair did not constitute skilled medical care
· Prudent patient standard – informed consent
· A risk would be material when a reasonable patient would be likely to attach significance to the risk or cluster of risks in deciding whether to forego the proposed therapy

· Largey v. Rothman – Surgeon performed a biopsy of a lump in P’s breast and did not warn her of the risk of lymphedema, a rare side effect which she developed. The court explicitly adopted the prudent patient standard. 

· Reasons for PP standard

· Medical consensus doubtful

· Non-medical factors included in calculation

· Professional standard totally subject to whims of physicians 

· Hard for patients to find expert witnesses to testify against their fellow doctors

· “Objective causation test”

· Version of the standard “but-for” test for causation. 

· Would a reasonable patient have consented to the treatment if adequately informed?

· Objective version used to prevent hindsight bias

· Also have to establish that the harm would not have occurred without the treatment

Negligence Per Se

· Rule: An unexcused violation of a statute constitutes negligence per se

(1) Standing: P is from a class of persons the statute was intended to protect

(2) Foreseeability: statute designed to protect against type of harm at issue – risk that gets realized in the case has to be a type the statute was intended to prevent
· Foreseeability

· Victor v. Hedges – D parked his car on the sidewalk (in violation of municipal statute) to show P his CD player. Because of the poor condition of the street, P was hit by a car.

· Statutory interpretation 

· Does the statute create a standard of conduct?

· Does it require a positive course of action?

· Does it preclude another course of action?

· Policy justifications

· Sense that legislatures are even more representative than juries

· Promotes certainty in the law – too much uncertainty if we let juries overrule legislatures

· Reasonable person would follow the law

· Dalal v. City of New York – D was driving without her corrective lenses, which is prohibited by law. The restriction on her license relates directly to the actual operation of the vehicle. “The statute sets up a standard of care, the unexcused violation of which is negligence per se.”
· Kness v. Truck Trailer Equip. Co.: court may adopt as reasonable conduct the requirements of a statute or administrative regulation whose purpose is

(1) to protect a class of persons which includes the one whose interest is invaded
(2) to protect the particular interest which is invaded
(3) to protect that interest against the kind of harm which has resulted, and
(4) to protect that interest against the particular hazard from which the harm results 

· Bayne v. Todd Shipyards Corp. – P, an employee of a trucking company, was injured when he fell from a loading platform while delivering goods to D. The platform lacked a guardrail required by administrative safety regulation. The court held that violation of such a regulation is negligence per se. 
· Compliance with statutes does not automatically release D from liability – like custom

· Ordinary care goes beyond statutory compliance – negligence to drive 55mph in a snowstorm, even though that’s still the speed limit

· Exceptions to negligence per se

· Statute is merely administrative 

· E.g a license in itself is merely an administrative concern to ensure that people are registered. Not a safety measure in itself. Driving without a license on your does not necessarily prove the breach element

· A child violated the statute

· The breach is the more prudent course of conduct

· D, despite reasonable diligence, could not comply

· E.g. bar serving alcohol to minor when presented with realistic fake I.D.

· HYPOS from class

(1) Train operating on a Sunday, in violation of a statute prohibiting operation on a Sunday, runs over P’s cow

· Would depend on who is intended to be protected by the statute – if designed to protect cows from being run down by trains on their Sunday walks, then yes

· Have to show in class protected by statute and that risk was of the sort statute was intended to protect against

· RR Co. would argue that cow was not in the protected class, and that accident to cow was not proximate result of violation of statute

(1) P and D go squirrel hunting. P wears a squirrel-colored hat and D shoots P. State law prohibiting hunting on Sundays.

· Accident could just as easily have happened on another day
· Also, P was contributorily negligent by (1) wearing a squirrel-colored hat and (2) also in violation of statute

(2) Store that routinely has a lot of dog poo outside. Owner is late in ordering employees to clean it up one morning, and someone slips. Municipal ordinance requiring store owners to keep sidewalks clear of poo

· P’s argument: statute was designed to protect pedestrians, so store liable

· D’s argument: 

· Excuse: exercising reasonable care in attempting to comply with the statute

· Scope of risk: statute designed to prevent nuisance, not injury

· Purpose of statute might be for benefit on city government to reduce expense of cleaning the sidewalk, instead of to protect individuals 

· What if there was a statute requiring dog owners to scoop the poop? If P could identify dog owner, could she argue that dog owner was negligent per se? 

· Easier argument to make that that was purpose of statute

(3) Delivery truck driver leaves van running with keys in it in parking garage. Car thief steals van and hits P. Statute prohibiting leaving keys in van while running. Can P sue van driver/owner?

· Yes, because statute designed to prevent theft. Foreseeable that thieves would drive recklessly when stealing cars

· Potential weakness in P’s argument: thief caused actual harm 

(4) Driver late at night on highway. One taillight goes out, but driver doesn’t know. There’s an accident and someone’s hurt. Statute that all light have to be on.

· Excuse: neither knows nor should know 

· Apply cost-benefit framework of Hand formula to “should know” issue – should know if relatively easy and not burdensome to find out

· Excuse: reasonable care taken

Res ipsa loquitur

· Generally

· “The thing speaks for itself”

· Not a distinct cause of action, but an evidentiary doctrine

· Used to establish breach only

· In some situations, P will only have two pieces of circumstantial evidence

· That D acted in some undetermined manner toward P, and

· That, during or subsequent to that interaction, P suffered injury

Abnormal injury 

· The injury must be of a kind that ordinarily does not result without negligence
· Combustion Engineering v. Hunsberger – D’s employee dropped a wedge onto P. Both foremen had agreed to make sure no one was under the work area.
· Court held that the mere fall of a tool being used within the building, in work of construction, cannot be presumed to result from negligence, because it cannot be supposed that such a thing is probably the result of negligence every time it occurs
· Kambat v. St. Francis Hospital – pad discovered in P’s decedent’s abdomen following hysterectomy. Issue was whether a lay jury could make a determination without expert testimony. The court held yes.

· P has to prove more likely that D caused the injury – highly unlikely that it was caused by P or third party or act of God
· Wolf v. American Tract Society – P was working as a contractor for D when a brick fell from the construction site and struck him on the head. No proof of who dropped the brick or where it fell from.
· Res ipsa loquitur applies, but some proof must be given “to enable the jury to point out or identify the author of the wrong”

· Each of the 19 contractors responsible only for the negligence only of his own employees, not for the employees of the other contractors 

· Better for injured party to get no redress than to hold innocent parties liable 

Exclusive control

· The instrumentality causing the injury must have been in D’s exclusive control 
· Byrne v. Boadle – P was walking on a public street when a barrel of flour fell from the window of D’s shop and hit him.
· Modern standard of exclusive control 
· Must show that D is likely to be the only one to have undertaken or omitted the relevant acts
· Widespread public access 
· When numerous others have access o the place of the accident or the instrument involved, res ipsa is generally unavailable
· Multiple D exception
· Can use the doctrine to establish the liability of multiple D’s in certain limited situations
· Ybarra v. Spangard – patient went into surgery for an appendectomy, would up with paralysis because he was positioned badly on the operating table. D sued all the doctors and nurses involved in the surgery because he had no knowledge of who was responsible.
· Court held that “where a P receives unusual injuries while unconscious and in the course of medical treatment, all those D’s who had any control over his body or the instrumentalities which might have caused the injuries may properly be called upon to meet the inference of negligence by giving an explanation of their conduct.” 
· “The control at one time or another, of one or more of the various agencies or instrumentalities which might have harmed P was in the hands of every D or of his employees or temporary servants. This, we think, places upon them the burden of initial explanation.”  
· The rationale was that, without res ipsa loquitur, “a patient who received permanent injuries of a serious character, obviously the result of some one’s negligence, would be entirely unable to recover unless the doctors and nurses in attendance voluntarily chose to disclose the identity of the negligent person and the facts establishing liability.” 
· Reasons for collective liability
· As an instrumental matter, imposing collective liability can be a good way of identifying perpetrator – delegate task of pinpointing wrongdoers to group
· Corrective justice – ensures D’s are held liable in situations where P has difficulty establishing liability
· Reasons against collective liability
· Raises moral qualms if you adhere to the idea that individual should only be responsible for their own wrongs
· Reason to be skeptical in the modern era with extensive discovery that res ipsa will do much marginal good
· No contributory negligence – injury must not have arisen from acts or omissions on the part of P
· If one non-negligence cause remains possible, res ipsa cannot be invoked
Negligence: Duty

· The evolution of duty rules

· The privity rule required contractual relationship for there to be duty

· Winterbottom v. Wright (1842)

· Imminently dangerous products became an exception – if death or grave bodily harm is the natural and almost inevitable consequence of the sale of the product, then duty extends to those not in privity with the manufacturer

· Thomas v. Winchester – poison labeled as medicine

Modern standard: foreseeability of harm: 

· Rule comes from MacPherson v. Buick Motor Co. – Buick sold car to retailer who sold to P. Car collapsed because the wheel was made of defective wood, and Buick never inspected the wheel.
· “We have put aside the notion that the duty to safeguard life and limb, when the consequences of negligence may be foreseen, grows out of contract and nothing else.” 
· A manufacturer owes a duty of care to parties outside of privity when

(1) There is knowledge of the probable danger of the good, and 

(2) There is knowledge that in the usual course of events the danger will be shared by persons other than the buyer

· Rationales for imposing liability

· Opportunity to inspect – least cost avoider argument

· Deterrence

· Fairness – party who acts should bear the consequences

· Privity doesn’t make as much sense in the age of mass production

· This case is often read in studying the evolution of products liability

· Background consideration but not actually policy rationale 

· Devlin v. Smith – scaffold builder liable for injury to painters even though hired by contractor. “Building it for their use, he owed them a duty, irrespective of his contract with their master, to build it with care”
· “a scaffold is not inherently a destructive instrument. It becomes destructive only if imperfectly constructed.”
· Heaven v. Pender
· Predecessor to MacPherson
· Whenever D supplies a good that everyone would recognize as leading to injury when improperly used, there is a duty of care

· e.g. poisonous products

· Analytical constructs of duty

· Economic analysis

· Duty is a function of the cost to each party associated with preventing the harm

· Tort law should aspire to assign liability to the cheapest cost avoider – the person or entity who can identify and adopt the most efficient precaution

· Elements (Hand formula)

· Burden of precaution / avoiding harm = B

· Probability of Harm = P

· Magnitude of the loss = L

· Expected (weighted) loss = P x L

· If B < P x L, then D should be required to take precautions

· If B > P x L, then D does not have to take precautions 

· Libertarian / Autonomy analysis

· Individuals have a wide sphere of autonomy

· Imposing a duty to rescues would undermine this autonomy

· More commitment to individualism – duty to self

· Policy conception of duty

· Modern legal realist conception – duty is just a policy conclusion

· A more specific variation of the cost-benefit economic approach

· Prosser: “Duty is not sacrosanct in itself, but only an expression of the sum total of those considerations of policy…”

Affirmative Duties to Rescue and Protect

· Rule: no duty to rescue 

· Restatement § 314

· Justifications

· Reflects tort law’s commitment to promoting individual autonomy, not imposing choices on people – libertarianism

· Costs of imposing duty to rescue could outweigh the benefits

· Rescuing puts rescuer in danger

· Duty would inhibit action because of fear of liability

· Impossible to sort out who had the duty – which of the 30 people on the street had the duty to keep the person from getting hit by a car?

· Would encourage carelessness on the part of potential victims because they count on everyone else recuing them

· Might dampen altruism if it’s required

· More problematic in the subclass of cases where rescue “would be easy”

· Slippery slope issue – would this principle require is to give all our money ot the homeless?

· Osterlind v. Hill – D rented a canoe to P, who he knew to be intoxicated. P tipped the canoe, and D ignored his cries for help for an hour. P drowned. 

· Possible argument that there was a duty to rescue even if we accept that this is a case of nonfeasance and not misfeasance –when D can be seen as having helped to create the risk, D has a duty to make a reasonable effort to prevent victim from suffering further harm, or the risk from being realized. 

· This is a stronger exception than the pre-tort special relationship, and probably why Osterlind would come out differently today

· Exceptions to no duty to rescue rule

· D caused peril 

· The actor should know that he (by his own conduct) caused the victim to be physically injured and at risk of further injury (Restatement § 321-322)

· “Danger invites rescue”

(1) Rescuer can sue on the basis of negligence toward the party rescued without having to prove negligence toward the rescuer

(2) Restricts the availability of contributory negligence defense – have to prove rash or reckless action 

· Rescuers, as a class, are always foreseeable when D’s negligence endangers anyone
· Wagner v. International Railway Co. – P’s brother was thrown off the train by a sharp lurch. When P went back to look for his brother, he fell of the ramp without a railing.

· Gap in bridge railing is wrong to child who falls and parent who rescues

· RR w/o whistle is wrong to person surprised between the rails, but also to bystander who drags him from the tracks

· Applies to reasonable and contemporaneous rescue effort
· Solgaard v. Guy F. Atkinson – D’s employees where pinned in a trench by a slate slide that D had been warned about. P, a doctor, was called in to help and was injured trying the get down the slope to reach the trapped employees. 

· P was a rescuer even though he agreed to provide medical care. Unlike firemen, who can’t sue for negligence in the creation of the fire, it is not a doctor’s business to deal with slippery embankments
· Voluntary undertakings

· D volunteered to protect the other from physical harm. Associated to duty to take reasonable care during the attempted rescue

· Joint venture – common enterprise. Assumption that both parties contributed to the risk

· Special relationships

· Carrier-passenger 

· Landowner-guest

· School-student

· Employer-employee

· Hospital-patient

· Prison-prisoner 

· Business invitee

· Barker v. Fenneman & Brown Properties (Taco Bell) – P started convulsing in a Taco Bell. 

· Therapist-patient

· Tarasoff v. Regents of University of California – Poddar told his therapist he intended to kill Tatiana Tarasoff, then did. Her parents sued Poddar’s therapist for failure to warn of the threat to their daughter. Court held P had a cause of action against the therapist for negligent failure to protect. 
· “When a therapist determines, or pursuant to the standards of his profession should determine, that his patient presents a serious danger of violence to another, he incurs an obligation to use reasonable care to protect the intended victim against such danger.”
· Ewing v. Goldstein – Parents of a victim sue the killer’s therapist based on failure to warn. 
· § 43.92 enacted in response to Tarasoff to limit liability for failure to warn to those circumstances where the patient has communicated an actual threat of violence against an identified victim and to abolish expansive rulings that therapist can be held liable for thee mere failure to predict and warn of potential violence

· Legislative effort to strike an appropriate balance – does not compel therapist to predict dangerousness 

· Social host
· Kelly v. Gwinnell – D drank at Zak’s house, then drove home and got in a fatal accident.
· A host who serves alcohol to an adult social guest, knowing both that the guest is intoxicated and will thereafter be operating a motor vehicle, is liable for injuries inflicted on a third party as a result of the negligent operation of a motor vehicle by the intoxicated guest
· Very narrow exception to the no duty to rescue rule – knowledge that the guest was intoxicated, host actually served the guest alcohol, knowledge that the guest will be driving

· Policy considerations

· For – availability of insurance. Homeowner’s insurance will cover

· Against – too much against social norms, don’t want to assign so much blame to the host as to remove it from the driver
Premises Liability 

	Class
	Relationship
	Land occupier’s duty

	Invitee
	Enters in answer to the land occupier’s express or implied invitation for their mutual advantage
	Duty to make reasonable inspections to discover non-obvious dangerous conditions, and warn of or make them safe

	Licensee
	Enters with the land occupier’s express or implied permission, for the entrant’s own purposes, conferring no benefit to the land occupier
	Duty to warn of or make safe known conditions if non-obvious and dangerous. No duty to make inspections.

	Ordinary trespasser

	One who enters upon another’s premises without actual or implied permission
	No duty, except refraining from willful and wanton misconduct

	Child trespasser
	The younger the child, the more likely “attractive nuisance” will be invoked. Child must be so immature as to be unable to recognize the danger involved. Presence on land must be foreseeable.
	Duty to warn or protect if reasonably foreseeable risk to child outweighs expense of eliminating danger and child would not anticipate danger




· Trespasser – a person who intentionally enters without permission.

· Standard of care (lowest) – no duty of care to trespassers

· Exceptions

· Duty to refrain from causing injury by intentional, willful, wanton, or reckless conduct

· Duty of reasonable care to avoid injury to child trespassers

· Traditional exception – “attractive nuisance”

· Duty to warn of dangers if the possessor knows or has reason to know of the presence of trespassers

· Licensee – express or implied authority to be on premises

· Classic example is social guest in your home

· Carter v. Kinney – P slipped on a patch of ice on D’s steps on the way to a bible study

· “Human intercourse and the intangible benefits of sharing one’s property with others for a mutual purpose are hallmarks of a licensee’s permission to enter”
· Standard of care – duty to warn to hidden dangers that the possessor knows about or should know about

· Leffler v. Sharp – P climbed out a window of a bar out onto the roof, whose door was marked “NOT AN EXIT” because the owner had been told it wasn’t safe. P fell through the roof and was injured. 

· P was clearly an invitee when he was in the bar, but he was a trespasser when he went onto the roof. – “An invitee who does beyond the bounds of his invitation … loses the status of invitee and the rights which accompany that state.” 
· It doesn’t have to be impossible for persons to trespass in order to treat intruders as trespassers

· “Landowners owe licensees and trespassers the same duty, specifically, to refrain from willfully or wantonly injuring them.” 

· But on the other hand, some jurisdictions impose a duty to warn of hidden dangers, sometimes even dangers the landowner not only knew about but should have known about 

· Oettinger v. Stewart – P entered D’s building to inquire about an apartment. On the way out, D without warning lost her balance and fell, knocking P down

· “An invitation or permission to enter upon land need not be express but may be implied from such circumstances as the conduct of the possessor, the arrangement of the premises, or local custom.” 

· Even if P were considered a licensee instead of an invitee, she would be owed a duty f reasonable care because the injury didn’t arise from a condition in the land but from active conduct
· Invitee – express or implied authority to be on premises for purpose that is of mutual material benefit

· Classic examples is customer in store

· Standard of care (highest) – duty of reasonable care

· Current state of the law – blurring of the distinctions between the three categories 

· Half of the states have eliminated the licensee-invitee distinction. In these states, only the trespasser distinction remains

· Ten states have abolished all categories and extended the general duty of reasonable care to all persons on the premises
· Rowland v. Christian (California) – P entered D’s apartment as a social guest, was injured by an exploding faucet in the bathroom. The crack that caused it was not obvious or even unconcealed.

· “A man’s life or limb does not become less worthy of protection by the law nor a loss less worthy of compensation under the law because he has come upon the land of another without permission.”

· Seven factors
· Foreseeability of harm to P
· Degree of certainty that P suffered injury
· Closeness of the connection between D’s conduct and the injury suffered
· Moral blame attached to D’s conduct
· Policy of preventing future harm
· Extent of the burden to D and consequences to the community
· Availability of insurance 
·  “The proper test to be applied to the liability of the possessor of land… is whether in the management of his property he acted as a reasonable man in view of the probability of injury to others, and, although the P’s status as a trespasser, licensee, or invitee may in the light of the facts giving rise to such status have some bearing on the question of liability, the status is not determinative.” 

· Where the occupier of land is aware of a concealed condition involving in the absence of precautions an unreasonable risk of harm to those coming in contact with it and is aware that a person on the premises is about to come in contact with it, the trier of fact can reasonably conclude that a failure to warn or to repair the condition constitutes negligence.

· Conception of duty in Tarasoff and Rowland
· In Tarasoff, the court extends the scope of liability

· In Rowland, the court sweeps away the distinctions that limited the duty owed to trespassers and licensees –everyone owed duty of reasonable care

· Both pro-plaintiff decisions

· Owe duty to someone who is a reasonably foreseeable victim of negligence

· Concept of tort law underlying these two decisions
· Both come from activist California Supreme Court
· Post- WWII expansion of liability – reaction is tort reform movement
· Egalitarian approach replacing “feudal” classification of people in relation to land ownership
· Victim-oriented tort law – not Holmes’s theory 
· General question in Carter v. Kinney and Rowland – how should courts approach adjudication of negligence cases involving premises? 
· Wholesale vs. retail approach
· Retail might produce more uncertainty, especially at first
· Retail might be more pro-plaintiff.
· Retail shifts more cases to the jury, while wholesale shifts more cases to judges. 
· Wholesale cheaper to administer, but also might be more expensive because added element of figuring out how to categorize borderline cases
· Legal realism – we can always fudge the categories in borderline cases anyway 
Public Duty Rule

· Government’s duty is owed to the public generally, not to any particular member

· Riss v. City of New York – P sued police for failing to protect her from a former boyfriend, who threatened to harm her and then had thugs throw lye in her face.

· Court held that the police had a general duty to keep the public safe, and not a specific duty to P 

· Exception when a government actor made a particular undertaking to P

· Assumption through promises or actions of an affirmative duty

· Irony – it was only because the police did absolutely nothing for Riss that they can claim immunity from liability 

· Courts was to avoid imposing crushing liability

· Strauss v. Belle Realty – during a city-wide power outage caused by Con Edison, P injured in the common area of his apartment building. The court did not hold Con Edison liable, reasoning that to do so would open the door for limitless liability

· Strongest basis – Con Edison’s rate schedule publicly regulated, so legislature could choose to allow a private right of action

· Shows how the concept of duty is used to limit liability 

Negligence: Injury

· Tort law usually recognizes physical injury and property damage

· The harder cases on injury are emotional distress and pure economic loss

Emotional Distress

· “Mental or emotional harm (such as fright or anxiety) that is caused by negligence of another and that is not directly brought about by a physical injury, but that may manifest itself in physical symptoms”

· Easy cases – physical injury coupled with emotional distress

· Damages for pain and suffering along with a physical injury

· Physical consequences of emotional distress  - e.g. miscarriage after being almost run over by a car

· Controversial cases are PURE emotional distress

· Physical impact test

· Must have sustained physical impact no matter how slight along with emotional one. 
· Largely abandoned

· Zone of danger test

· Physical harm or immediate risk of physical harm. 
· 14 jurisdictions

· Consolidated Rail Corp. v. Gottshall – P Gottshall was a member of a work group replacing defective track on a very hot day. P’s friend had a heart attack and P performed CPR for 40 minutes, but the friend died. The supervisor ordered the crew back to work in sight of the body. P suffered a nervous breakdown. The other P Carlisle (consolidated SCOTUS decision) suffered a nervous breakdown after having been required to work 12- to 15-hour shifts for weeks at a time.

· Gottshall was at risk of physical injury (having a heart attack like his friend) while Carlisle was only at risk of pure emotional injury

· Historically, tort law prioritizes physical well-being above emotional

· Rejects Third Circuit test – genuine emotional injury and reasonable foreseeability 

· Bystanders may recover subject to limits

· Dillon v. Legg (California) – D’s negligent driving caused the death of P’s daughter. P and her other daughter witnessed the accident

· Hopeless artificiality of the zone of danger rule: “we can hardly justify relief to the sister for trauma which she suffered upon apprehension of the child’s death and yet deny it to the mother merely because of a happenstance that the sister was some few yards closer to the accident” 

· Foreseeability 

· Proximity in time and space

· Relationship

· “The negligent driver who causes the death of a young child may reasonably expect that the mother will not be far distant and will upon witnessing the accident suffer emotional trauma”
· Secondary victim can only sue if the primary victim had a cause of action in negligence
· Thing v. La Chusa (California) – P’s son was struck by a car. P was told of the accident and rushed to the scene where she saw her bloody, unconscious, and apparently dead son lying in the road

· Recover only if P 

(1) Is closely related to the injury victim

(2) Is present at the scene at the time the event occurs and is then aware that it is causing injury to the victim, and 

(3) As a result suffers emotional distress beyond that which would be anticipated in a disinterested witness

· “The impact of personally observing the injury-producing event in most, although concededly not all, cases distinguishes the plaintiff’s resultant emotional distress from the emotion felt when one learns of the injury or death of a loved one from another, or observes pan and suffering but not the traumatic cause of the injury”

· The same reasoning justifies limiting recovery to persons related by blood or marriage

· Restrict recovery to those who suffer more than the usual emotional distress associated with learning that a relative is injured or dies, or the emotion felt by a disinterested witness 

· Johnson v. Douglas (New York) – P’s were walking when D negligently ran over their dog. Mrs. Johnson leaped out of the path of the speeding car, narrowly escaping injury

· Pet owners cannot recover for emotional distress based upon an alleged negligent or malicious destruction of a dog, which is deemed to be personal property, or else we would have to allow recovery for mental stress caused by the malicious or negligent destruction of other personal property

· Zone of danger rule only applies to death or serious injury of an immediate family member who is a person 

· Special relationship

· Ex: Undertakers mishandle the body of a loved one

· Ex: Telegraph companies not delivering the report of a death in time for the relative to get to the funeral

Economic Loss

· Easy case is physical injury or property damage with accompanying economic loss

· Hard case is pure economic loss

· General rule: P can recover only if D knew that her conduct would affect a specific P 

· Aikens v. Debow – P operated an Econo-Lodge which was most easily accessible via the Route 901 overpass bridge. D’s truck got stuck under the overpass, causing damage that necessitated closing the bridge for repairs for 19 days 

· May not recover for economic loss absent

(1) Physical harm to person or property

(2) Contractual relationship with tortfeasor

(3) “Some other special relationship … sufficient to compel the conclusion that the tortfeasor had a duty to the particular plaintiff and that the injury complained of was clearly foreseeable to the tortfeasor” 

· Justification – limitless liability

· People Express Airlines v. Consolidated Rail Corp. – D’s negligence caused a dangerous chemical to escape from a railway tank car, resulting P being forced to evacuate its premises and suffer interruption of business

· “A defendant owes a duty of care to take reasonable measures to avoid the risk of causing economic damages, aside from physical injury, to particular plaintiffs or plaintiffs comprising an identifiable class with respect to whom defendant knows or has reason to know are likely to suffer such damages from its conduct. A defendant failing to adhere to this duty of care may be found liable for such economic damages proximately caused by its breach of duty.” 

· Identifiable class of plaintiffs is not simply a foreseeable class of plaintiffs – “must be particularly foreseeable in terms of the type of persons or entities comprising the class, the certainty or predictablility of their presence, the approximate numbers of those in the class, as well as the type of economic expectations disrupted.”

· The only difference between economic loss plaintiffs who recover and those who don’t is “the fortuitous occurrence of physical harm or property damage, however slight”

· Exceptions yielded foreseeability as a more appropriate analytical standard to determine liability than a per se prohibitory rule

· Special relationship – expression of the court’s satisfaction that a duty of care existed because Ps were particularly foreseeable and injury was proximately caused by D’s negligence

· Plaintiffs belonging to a particularly foreseeable group, such as sailors and seamen 

· Private actions on public nuisance – where P’s business is based in part upon the exercise of a public right 
· (case is an outlier)

Negligence: Causation

Cause-in-Fact / But-for cause

· But for D’s action, would P have been injured? 

· New York Central R. Co. v. Grimstad - P’s barge fell was bumped by a tug and P fell over the railing into the water. His wife saw him in the water and ran to get a rope. When she returned he was gone. Action under FELA for the death of Angell Grimstad, for negligence in failure to equip the barge with proper life-preservers, “for want of which the decedent, having fallen into the water, drowned”

· Jury was left to pure speculation on the question of whether a life buoy would have saved him from drowning

· “There is nothing whatever to show that the decedent was not drowned because he did not know how to swim, nor anything to show that, if there had been a life buoy on board, the decedent’s wife would have got it in time.”
· The more probable than not standard is cliff-like

· If P proves that D’s negligence increased the risk by more than 50%, P can recover 100%. Otherwise P recovers 0%
· Zuchowicz v. U.S. – P’s decedent developed primary pulmonary hypertension after D negligently gave her an overdose (double the safe dosage) of the drug Danocrine. 

· “When a negative side effect is demonstrated to be the result of a drug, and the drug was wrongly prescribed in an unapproved and excessive dosage (i.e. a strong causal link has been shown), the plaintiff who is injured has generally shown enough to permit the finder of fact to conclude that the excessive dosage was a substantial factor in producing the harm.”

· Cardozo: if (a) a negligent act was deemed wrongful because the act increased the chances that a particular type of accident would occur, and (b) a mishap of that very sort did happen, this was enough to support a finding that the negligent behavior caused the harm

· Factors for inferring but-for causation

· Closeness in time between the overdose and the injury

· Magnitude of the overdose – clear negligence

· Direct evidence from experts ruling out other causes

· Too strong to say there’s a requirement to eliminate all other possibilities, but certainly helpful to case

· “Loss of chance” doctrine

· Exception to the cliff – almost exclusively in medical malpractice cases

· Where there is a very high background risk that the injury will occur anyway, very hard to find but-for causation, but there is an intuition that the negligent actor should be liable notwithstanding the background risk
· Falcon v. Memorial Hospital – Nena Falcon gave birth and died of an amniotic fluid embolism, which she would have had a 37.5% chance of surviving had she been given an IV. Court held that a loss of a 37.5% chance of living is a harm. 

· Hicks v. U.S.: if there was a substantial possibility of survival and D destroyed it, he is answerable. P doesn’t have to show she certainly would have lived
· Adaptation of the but-for test

· Reconceptualizes the injury – not the death of the victim but the loss of the opportunity for living

· But still has to be the case that but for D’s negligence the opportunity would have existed

· Reasons for adopting

· Doctor-patient relationship exists for the purpose of reducing chance of dying

· Tempers cliff-life or “roulette” approach to compensation 

· Remedy

· Doesn’t award full compensation as it would in a standard suit

· Only recover in proportion of damages that equates to loss of chance 

· 37.5% in Falcon
Multiple necessary causes 

· But for the occurrence of 2+ actors, there would have been no accident

· McDonald v. Robinson – Ds’ two cars fused together and hit P. 

· If the acts of two or more persons concur in contributing to and causing an accident, and but for such concurrence the accident would not have happened, the injured person may sue the actors jointly or severally, and recover against one or all, according to the … facts.

· THE cause vs. A cause – D’s carelessness need not be the only careless conduct functioning as a but-for cause of an accident for D to be subject to liability 

Multiple sufficient causes 

· D’s negligence, operating alone, must be sufficient to bring about the identical result

· When an actor’s tortuous conduct is not a factual cause of physical harm only because another causal set exits that is also sufficient to cause the physical harm at the same time, the actor’s tortuous conduct is a factual cause of the harm. (R.3d § 27)

· Each act should be a cause in fact of the injury, even though neither act could be deemed a but-for cause

· Anderson v. Minneapolis St. P. – D negligently generated a fire that merged with another fire of unknown origin. The merged fires caused damage to P’s property. Each fire was of sufficient magnitude to have caused the damage on its own. each fire should be a cause in fact of the injury, even though neither fire could be deemed a but-for cause

· Substantial factor test developed for this kind of case, but not doing much work – really just rhetorical 

· Aldridge v. Goodyear Tire & Rubber Co. – D made a few of the 200 toxic chemicals P’s came in contact with before they developed health problems. 

· Court refused to apply the substantial factor test in a way that would reduce the burden and held (correctly) that each act would have had to be sufficient on its own

· Required evidence that a “particular, identifiable chemical supplied by Goodyear was a legitimate cause of their injuries.” 

· Causal connection

· Toxic tort / mass tort

· Large number of D’s

· Long latency period

· Hard to establish causation

· Mass produced or mass marketed products

Alternative liability 

· 2+ people were engaged in the conduct and only one person caused the injury, but it is unclear who 

· P is entitled to the presumption of joint liability if:

(1) Two D’s who were independently engaged in conduct that was equally likely to have caused P’s injury, but

(2) The conduct was only caused by one of them, and 

(3) There is no evidence to identify which one caused the injury

· As opposed to multiple necessary causes (where the independent careless conduct of tow or more actors each functions as a cause of P’s injury), cannot say here that if you took away one of the actors, P would not have been harmed

· Summers v. Tice – Three men hunting quail in (massively stupid) triangle formation. Quail flew between P and D’s, and P ended up with birdshot in his eye and lip. Both parties held liable / burden shifts to D’s to disprove their liability.

· NOT multiple sufficient causes

· Victim injured twice, so it’s possible that each tortfeasor caused one of the injuries

· Can’t be certain that one of the hunters on his own would have caused all the injuries

· What is it about this case that leads the court to depart from the but-for test?

(1) Only two possible wrongdoers 

· Each had 50% chance of being the shooter

· Different than market share liability – joint and several liability means whichever one doesn’t prove innocent could get the whole damages

(2) D’s in better position that P to shed light on what happened

(3) Unfair to innocent P to deny recovery
· Particularly unfair when it’s clear that both D’s were actually negligent / breached the standard of care

(4) Simultaneity 

(5) All the potential wrongdoers in the courtroom
Market share liability 

· Predicates for imposing

(1) Parties representing substantial share of the market


(2) Fungible product 

· All D’s are negligent, but it’s impossible to tell which D caused P’s injury

· Liability is several (not joint)

· Usually requires a signature disease / injury 

· Departs from mainstay of tort law that you can only be held liable to parties you’ve actually injured

· Policy considerations pro:

· Deterrence

· Compensation

· P was completely innocent

· Deep-pocket theory

· Scale of the wrong

· D is least cost avoider

· Policy considerations con:

· D’s paying damages to P’s they didn’t injure

· Companies might refuse to sell in states that adopt market share liability

· Difficulty / cost of administering the penalty 

· In general, courts are reluctant to apply market share liability

· Skipworth v. Lead Industries Ass’n, Inc. – P ingested lead paint, but could not identify manufacturer. Court held market share liability would distort too much to apply because lead paint is not fungible 

· When product is not fungible, market share is not a good proxy for harm imposed on society

· California view: Sindell v. Abbott Laboratories – P is a member of a class of women who contracted cervical cancer because their mothers took the drug DES to prevent miscarriages. Neither D nor P in a good position to determine which company produced the particular pill P’s mother took

· “Each D will be held liable for the proportion of the judgment represented by its share of that market unless it demonstrates that it could not have made the product which caused P’s injuries”
· Rationale

· Under Summers and Hall, P would lose because there is a possibility that none of the five D’s produced the substance

· “In our contemporary industrialized society, advances in science and technology create fungible goods which may harm consumers and which cannot be traced to any specific producer.”

· If D’s produced 90% of the DES marketed, only a 10% chance that the offending producer will escape liability 

· Injustice of shifting burden to D’s to demonstrate that they could not have made the DES which injured P is substantially diminished

· Under this approach, each manufacturer’s liability would approximate its responsibility for the injuries caused by its own products

· New York view: Hymowitz v. Eli Lilly and Co. – Individual DES case, one of 500 pending in New York state courts. Court adopted market share liability based on a national market.

· Unlike Sindell, D’s can’t exculpate themselves by showing it wasn’t their product that injured P 

Proximate Cause

· Intended to address the concern that even after established but-for causation, could be that the connection between the injury and the negligence is too remote to hold D liable

· Connection / overlap between proximate cause and duty 

· Hard to distinguish proximate cause cases from duty cases

· One difference is who decides 

· Duty – judges

· Proximate cause – jury 

· Distinguish by thinking about what they focus on

· Duty asks to decide whether this D should be liable to this P or class of P’s (“who” question)

· Proximate cause asks the “what” question – for what injuries should D be held liable?

Directness test (least common)

· Is there a sufficiently direct connection between the breach and the injury? Was the chain of events so broken that injury wasn’t the natural and probable result of D’ negligence?

· In re Arbitration Between Polemis and Furness – Ship was docked. Some employees of the ship’s lessee dropped a plank into the cargo hold, where there was benzene. The plank caused a spark to ignite the ship. Will the lessee be liable to the ship owner for the destruction of the ship?

· “If the act would or might… cause damage, the fact that the damage it in fact causes is not the exact kind of damage one would expect is immaterial, so long as the damage is in fact directly traceable to the negligent act, and not due to the operation of independent causes having no connection with the negligent act.”

· Negligence version of the eggshell skull rule
· Relevant factors: time, spatial proximity, character of intervening events

· Policy critique –unlimited liability 

· Ryan v. New York Central RR Co. – D railroad operates one of its engines in a negligent manner. The engine sets fire to D’s woodshed, which in turn causes P’s house, located nearby, to be consumed by the fire. 

· “To sustain such a claim… would subject D to a liability against which no prudence could guard, and to meet which no private fortune would be adequate.”

Foreseeability test (most common)

· Was the type of harm resulting from the action reasonably foreseeable?

· Wagon Mound cases – Wagon Mound leaks oil into harbor in Australia. Ship sails away. two days later, spark ignites debris in water, fire erupts and destroys dock and other ships. 

· Court held that the fire was not reasonably foreseeable

· Overturned the directness test 

· Was P in the ambit of foreseeable risk?

· Union Pump v. Allbritton – P helps put out a fire caused by the pump. Afterwards, P slips off a pipe which was wet from the water used to fight the fire and injures herself. Court held too attenuated.

· The forces that were generated by the fire had come to rest, and the emergency was over. Slipping on a wet pipe on the way out was not foreseeable just like her getting into an accident driving home because she was tired from fighting the fire would not be foreseeable.

· Rationale: court seems to feel that Allbritton was contributorily negligent or assumed the risk by walking over a pipe rack that was known to be dangerous. 

· Using proximate cause to draw a line where the judge thinks P is at fault

· Dissent argues – correctly – that the issue of contributory negligence should be considered separately

· Issue of whether the emergency is over

· Majority thinks the fire is ended, and liability only extends to injury in the context of the emergency

· Dissent thinks the fire / emergency hasn’t ended – no real disagreement on verbal formulation of the law

· Was P a foreseeable victim?

· The manner of the injury doesn’t have to be foreseeable

· Palsgraf v. Long Island RR – 

· Cardozo – Negligent conduct must consist of a wrong in relation to P, i.e. a violation of her own right

· Duty – only those who have a legally protected interest have a cause of action

· Corrective justice – individuals who are wrongdoers owe a duty of repair to the persons they wronged and only to the persons they wronged

· This is not a proximate cause inquiry 

· Andrews dissent – “what we… mean by the word ‘proximate’ is that, because of convenience, of public policy, of a rough sense of justice, the law arbitrarily declines to trace a series of events beyond a certain point. This is not logic. It is practical politics.”

· Was P a member of a foreseeable class?

· Kinsman Transit – Landowners can recover from D because they were members of the class of riverbank property owners who were at risk of flooding

· Negligence

· Continental (dock owner) supplied a defective “dead man,” which negligence predates the onset of the accident – why Judge Friendly has trouble linking up the damage

· Kinsman didn’t properly deploy the ship’s anchors once the accident had begun

· City didn’t raise the drawbridge in time, which negligence post-dates the onset of the emergency 

· Policy consideration: “Here it is surely more equitable that the losses from the operators’ negligent failure to raise the Michigan Avenue Bridge should be ratably borne by Buffalo’s taxpayers than left with the innocent victims of the flooding; yet the mind is also repelled by a solution that would impose liability solely on the City and exonerate the persons whose negligent acts of commission and omission were the precipitating force of the collision with the bridge and its sequelae.”  

Risk Rule (newest – Third Restatement)

· A negligent actor is legally responsible for the harm that

(1) Is caused in fact by his conduct, but also

(2) Is a result within the scope of the risks by reason of which the actor is found to be negligent

· Was the injury the realization of one of the risks that made D’s actions wrongful? (R.3d § 29)

· Application of the Hand formula

· B < P x L

· D’s breaches are proximate causes when they give rise to injuries that were considered in coming up with the PxL side of the equation

· Proximate causes is about remembering the risks evaluated in the first place when determining whether there was a breach of the standard of care

· Union Pump v. Allbritton (revisited)

· As long as injury is connected to the fire (or arises from it), you can see the injury as a realization of one of the risks for which the pump manufacturer is wrongful (held to have breached the standard of care)

· Similar result to the foreseeability test

· Jolley v. Sutton London Borough – D’s could have avoided P’s injury by removing or fencing the boat 

· Easy duty case – even if kids are trespassers they are children, which is a standard exception to the no duty rule for trespassers

· P wants to describe the injury with a high degree of generality, D wants to describe it as specific – a freak accident  

· Andrews in Palsgraf – starts from the presumption that there is a general duty owed

· Spirit of the principle in Heaven v. Pender (cited by Cardozo in MacPherson)

· Doesn’t see duty as a crucial limitation on liability – more emphasis on proximate cause

· Explicitly describes test as convenience and public policy – as opposed to all but Kinsman opinions

Superseding cause

· The subsequent act of a second tortfeasor can sometimes relieve an earlier tortfeasor of his responsibility, even if he is a but-for cause of the victim's injury

· Standard: to be a superseding cause (and relieve an intial tortfeasor of liability), the intervening act must be so “highly extraordinary” that antecedent negligence should be ruled out as a matter of law as a substantial factor in causing the accident.

· Invokes some notion of reasonable foreseeability

· Acts of God usually count as superseding causes

· Pollard and Clark 
· Pollard v. Ok. City RR – kid found and collected dynamite along the side of D’s railroad. He and another kid put it together and lit it, and the other kid was badly burned

· Clark v. EI Du Pont – P found a piece of solid glycerin and took it away to prevent injury. He hid it in a cemetery, where kids dug it up later. 
· Underlying doctrinal issue is the same in both cases: whether the harm was foreseeable
· Why can P recover in Clark and not in Pollard?
· Nature of the interving conduct – exacerbates in Pollard and lessens in Clark 
· Several intervening actors in Pollard – parents’ failure to supervise their child
· P’s knowledge – in Pollard, P knew it was dynamite and would blow up
· Degree of negligence in Pollard
· Workers knew the kids were gathering the dynamite – court doesn’t focus on this, but it’s a key exacerbating factor
· Maybe this case came out wrong 
Bottom line on proximate cause

· Generally agreed that foreseeability is the modern doctrinal test 

· Or the risk rule, which could just be another way of phrasing the foreseeability test

· From Andrews in Palsgraf and Friendly in Kinsman – risk rule is not self-applying

· Consider many factors that were considered in the duty analysis

· How to distinguish duty and proximate cause?

· Duty generally a matter of law for the judge to decide, proximate cause a question for the jury

· Duty – “who”

· Is this a person to whom a duty is owed?

· Proximate cause – “what”

· Should P be able to recover for this injury

Defenses to Negligence 

Contributory Negligence 

· Conduct on the part of the plaintiff that contributes to causing P’s injuries (R.3d §3)

· Prima facie case:

· P always has a duty to exercise due care to avoid injury at the hands of another

· To assert contributory negligence, D must show

1) A reasonable person would have acted differently under the same or similar circumstances 

· OR P did no comply with a statute enacted for her own protection (per se)

2) P’s unreasonable conduct was a cause of P’s injury 

· Historically, contributory negligence was a complete bar to recovery

· Exception: admiralty law divided damages equally, regardless of degrees of fault

· Discarded in U.S. v. Reliable Transfer – P’s tanker ended up on a sand bar, in part because D failed to maintain a flashing light

· Coast Guard was 25% liable, so they had to pay 25% rather than 50%

· Last clear chance doctrine

· P’s negligence would not bar recovery if D had a last clear chance to avoid the accident

· Kinsman Transit – city had last clear chance to avoid the accident 

Comparative Responsibility 

· Modified comparative responsibility (most common) – A negligent P can recover only if her negligence is less than 50%

· Hunt v. Ohio Dept. of Rehab. – plaintiff inmate put her hand in a snowblower to clean it out. She was not sufficiently trained in how to use the machine. 

· P’s negligence constituted 40% of the cause of her injuries 

· In cases of multiple D’s

· Most but not all MCR states compare P’s fault to the combined fault of the D’s

· Pure comparative responsibility (California and New York) – negligent P can recover whatever part of her injuries was caused by D 

· Inverse ratio to relative costs of prevention – the lower a party’s prevention costs, the greater its share of responsibility

· Best for multiple D’s

· Rodi Yachts (Posner) 

Assumption of Risk

· Complete bar to recovery 

· To assert assumption of risk, D must show:

(1) P recognized and understood the risk involved

(2) P voluntarily chose to encounter it

· Express assumption of risk

· P may assume risk by giving a release to D, in writing or orally or through conduct 

· Limitation: adhesion contracts / exculpatory provisions

· Take into account public policy

· Multi-factor test under Tunkl v. Regents of U. Cal – hospital can’t require a release of liability before treatment. Exculpatory provisions will be held invalid if:

· The type of business is suitable for public regulation

· D is performing a service that’s of great importance to the public

· D holds himself out as willing to serve any member of the public

· Due to essential nature of the service, D has decisive bargaining advantage

· D has standard adhesion contract; doesn’t allow additional protection against negligence

· Purchaser puts himself or his property under D’s control

· Jones v. Dressel – P signed an exculpatory agreement with D skydiving center. P had option to pay $50 to not release D from liability. P injured when D’s plane crashed. 

· Not an essential public service, no gross inequality in bargaining power, clear language 

· Dalury v. S-K-I – P skier signed D’s required release form. P hit a metal pole 

· The contract was contrary to public policy and thus unenforceable

· Too many skiers in Vermont 

· Implied assumption of risk

· Primary 

· P shouldn’t recover because P assumed an activity’s inherent and open and obvious risks
· Murphy v. Steeplechase Park – P fell off D’s “flopper” ride. Court held D assumed the foreseeable risk of falling off the ride
· Smollett v. Skayting Corp. – P fell while roller skating at D’s rink. Court held P recognized and understood the risks, thus implicitly assuming them. 
· Secondary 
· P knowingly assumed the risk of D’s negligence
Products Liability

· Threefold distinction

· Manufacturing defect

· Design defect

· Failure to warn 

· Failure to warn

· A product is defective for lack of adequate warnings when safety requires that the product be sold with a warning, but the product is sold without one (or without an adequate warning)

· Classic cases

· Mislabeled product – paint thinner as vodka

· Medication with wrong dosage instructions

· Microwave w/o warning against heating metal 
· Manufacturing defect

· Beginning of strict products liability 

· Diverges from the manufacturer’s own specifications for the product

· Escola v. Coca Cola Bottling Co. – exploding soda bottle

· Defect will be charged to the manufacturer so long as it emerges while the product is still in its control or possession

· Design defect

· Flaw in the plan or specifications for the product, so defect in entire line of products

· Greenman v Yuba Power Prods. – 

· Technical design defect

· “A manufacturer is strictly liable in tort when an article he places on the market, knowing that it is to be used without inspection for defects, proves to have a defect that causes injury to a human being.”
· Litigation over latex surgical gloves – using latex as primary material is too risky given the severe allergic reactions some people have to it

· Consumer expectations test
· Defective in design if aspects of the product’s design render it more dangerous than an ordinary consumer would expect it to be 

· Works well to square with exploding Coke bottles and gas tanks that burst into flame 

· Roots in contract law - expectation

· Risk-utility test
· Product is defectively designed if risks of its design outweigh its utility 

· Roots in negligence law

· More overtly normative or evaluative than consumer expectations test

· California incorporates both tests

· Cepeda v. Cumberladn Engineering - pelletizing machine took off four of P’s fingers
· Barker v. Lull Eng’g Co. – high-lift loader tipped

· Product is defective if

(1) P proves that the product failed to perform as safely as an ordinary consumer would expect, or

(2) D fails to prove that the benefits of the challenged design outweigh the risk of danger inherent in the design

· Soule v. General Motors Corp. – Camaro smashed P’s feet in a crash 
· Consumer expectations test reserved for cases where everyday experience permits a conclusion that design violated minimum safety assumptions, and is thus defective regardless of expert opinion about the merits of the design

· Where evidence would not support jury verdict on consumer expectation theory, instruct solely on the alternative risk-benefit theory from Barker 

· Grimshaw v. Ford – exploding Pinto

· Jury awarded punitive damages, including for malice (willful, intentional, and done in reckless disregard of its possible results. Court upheld punitive damage awards for design defect, including for malice. 

· Rationale: deterrence for corporate policies of treating lawsuits as cost of doing business

· Third Restatement

· § 2(b) – a product is defective in design when the foreseeable risks of harm posed by the product could have been reduced or avoided by the adoption of a reasonable alternative design by the seller or other distributor, or a predecessor in the commercial chain of distribution, and the omission of the alternative

· Places the burden of proving defect on P, unlike Barker and Soule
· Res ipsa exception that may permit inference of design defect when the injury is “of a kind that ordinarily occurs as a result of product defect.” (R.3d § 3(a))

· Can be seen as extending the changes Soule made to Barker 

· Risk-utility test required for cases in which sophisticated knowledge is required

· Express rationale is to guide jurors by experts and channel their decisions through meaningful criteria

· Leaves and handful of cases where defect is so plain that it would be inefficient and unfair to force P to offer proof on the risk-utility factors

Strict Liability


[image: image2]
· Rylands v. Fletcher – D mill-owner’s reservoir flooded P’s nearby mine. 

· Indiana Harbor Belt R. Co. v. American Cyanamid Co. – a railroad car full of acrylonitrile leaks into a residential area outside of Chicago. Court (under Posner) holds that negligence standard is adequate because “Ultrahazardousness or abnormal dangerousness is, in the contemplation of the law at least, a property not of substances, but of activities.”
· Policy: Strict liability should be used where instead of wanting D to be more careful, “we give him an incentive, missing in a negligence regime, to experiment with methods of preventing accidents that involve not greater exertions of care, assumed to be futile, but instead relocating, changing, or reducing (perhaps to the vanishing point) the activity giving rise to the accident.”
Damages

Compensatory Damages

Goal is making P whole

· Eggshell skull rule – D is liable for the full extent of damages, even if the extent is unforeseeable
· Vosberg v. Putney 
· Smith v. Leech Brain – molten metal burn on lip became cancerous and killed P 

· Economic Damages
· Loss of income

· Medical Expenses

· Non-Economic Damages – pain and suffering

·  Not available under workers’ comp

Wrongful Death

· Survival Claims
· Claims the victim could have brought 
· Nelson – mother unable to recover for her own mental anguish, but can recover for son’s fear before his death. 
· Wrongful Death Claims
· Certain family members allowed to sue for harms they suffer from wrongful killing 

· Usually limited to pecuniary losses
Punitive Damages
· Willfulness / wantonness / conscious disregard 

· Grimshaw v. Ford – exploding Pinto. Jury awarded punitive damages, including for malice (willful, intentional, and done in reckless disregard of its possible results). Court upheld punitive damage awards for design defect, including for malice. 

· Rationale: deterrence for corporate policies of treating lawsuits as cost of doing business
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· Mathias – grants damages suffered by other people not parties to the litigation 

· Philip Morris – SCOTUS says punitive damages can’t be used to punish D’s for harms to non-parties 

· Gore – guy bought BMW and found it had been repainted. Comp damages were $4,000 and jury awarded $4 million in punitive. Verdict knocked down to $2 million. 

· SCOTUS said Alabama court should only have considered conduct in Alabama 

· Assessing punitive damages under due process

1) How reprehensible?

2) Ratio of punitive to compensatory

a. Likely to be unconstitutional if exceeds single digits

b. Exxon-Valdez – reduced to equal compensatory award, says a one to one ratio is acceptable. Sets the stage for a bright line rule in the future.

3) Comparable criminal and civil penalties


Goals and Conceptions of Tort Law

Purposes of tort law

· Compensation 

· Making P whole again

· Not necessarily the most cost-effective way of compensation. Litigation costs and other transactional costs may eat up most of the compensation.

· Examples: compensatory damages, punitive damages, joint and several liability

· Deterrence 

· Tort law is a system for regulation of unreasonable risks

· Alternative to administrative regulatory regime

· Not necessarily the most effective mechanism, especially if the law is applied in an ad hoc manner and does not provide notice to parties

· Different end goals:

· Posner: risk regulation to deter future wrongs

· Matsuda: risk regulation for distributive justice

· Examples: Posner, Hand Formula, compensatory / punitive damages, wrongful death actions, Tarasoff 

· Corrective justice 

· Only harmed individuals can recover, only from those who harmed them

· Moral commitment to redress a harm

· Examples: intentional torts, IIED

· Palsgraf, Dillon 

· Exceptions: joint and several liability, alternative liability, vicarious liability (respondiat superior)

· Distribution of losses 

· Allocate responsibility to those who can cover the losses

· Examples: strict liability, considerations of the availability of insurance

· Kinsman
· Protect individual autonomy 

· Moral commitment to individualism

· Examples: battery (offensive touching), no duty to rescue, transferred intent 

· Administrative ease 

· Tort system is less costly and more efficient than regulatory system

· Uniformity 

Considerations:

· Least cost avoider

· Foreseeability of harm

· Degree of certainty of harm

· Closeness of connection between D’s conduct and the injury

· Moral blame attached to D’s conduct

· Deterrence

· Consequences to the community of imposing duty

· Availability / cost of insurance 

Rules vs. Standards

· Rules

· Allow parties to know the law ex ante

· May encourage out of court settlements

· More rigid in the application of facts to law

· High formulation costs, low application costs

· Standards

· Contingent on the facts / litigation for application to the parties

· May encourage out of court settlements if parties are risk averse

· Perhaps more just. Allow the court flexibility to adjudicate and come to fair outcomes

· Low formulation costs, high application costs

Holmes 

· Functions of tort law:

· Regulating conduct in society – deterrence function 

· Justice – corrective justice 

· Not really concerned about compensation for victims – common modern justification 

Posner 

· Purpose of negligence law is means of inducing parties to take cost-justified precautions

· No hypothetical rules since negligence law regulates ex post

· Damage awards incentivize injurers to follow the rules and victims to go out and enforce regulation through lawsuits

· Tort system analogous to the market – over the long run the system will generate the optimal outcome

Matsuda 

· Picks up on Andrews argument that proximate cause is a policy judgment 

· Sees us as being too narrow and unwilling to extend the boundaries of liability, but doesn’t push to extend the boundaries of tort law

· “Critical legal studies” – reaction to law and economics, but shares a view of the law as a means of achieving certain policy goals 

· Short-term proposal – the actor most able to avoid the harm should be deemed the proximate cause

· Similar to economic least cost avoider principle associated with Calabresi 
· Does not view tort law as an appropriate vehicle for promoting broader collective responsibility

· Moral responsibility – not legal liability (except for protecting children)

· Improper to use tort system to move society toward redistribution of resources and fairer access to opportunity

Davidson
· Placing dollar value on human life – insurance companies

Rabin 

· Can’t look at tort law in isolation – developments in tort law reflect developments in political system

· 60s and 70s – loosening requirements for NIED, expansion of products liability… also expansion of regulatory state

· Fault-based tort system leaves much to be desired in three key areas: risk prevention, risk spreading and administrative costs
· Two major types of no-fault alternatives to the fault-based negligence system
· Strict liability – products liability
· No fault plans – 9/11 survivors fund, auto no-fault systems
· Non fault activities
· Stifled by political cross-currents in the legislative arena
· No large-scale move: whittle away at borders of traditional fault system through incremental reform (limitations on damages)
· Carves out categories of accidental harm victims for special treatment
· Narrow in focus
· Product of classic interest group politics
· Sense of institutional incompetence among the courts
· Non-fault responsibility entails tradeoffs between rights and remedies that courts are ill-suited to design and implement
· Institutional reluctance to assume mantle of architects of social policy
· Legislative no-fault models converge on a set of characteristics
· Scheduled compensation for economic loss
· Fixed-sum awards for non-economic loss (if any award)
· Payment as losses arise
· Hybrid system featuring threshold non-fault and residual tort-type recovery
· Funding responsibility linked to source of risk (enterprise funded – usually)
Negligence Per Se


1. Is there an unexcused violation of a statute (=proxy for the RP)?


2. Standing: was the statute intended to protect persons like the plaintiff?


3. Foreseeability: was the injury the type that the legislature hoped to protect against?





Res Ipsa Loquitur


1. Is the injury the type that ordinarily does not result in the absence of negligence?


2. Was the object that caused the injury within the defendant’s exclusive control?


3. Was there no contributory negligence?








Cost-Benefit Analysis (Hand formula)





If B<P*L, then breach.


If B>P*L, then no breach.





Foreseeability of the Danger Test (Bolton)


Consider P and L. A person must only foresee the reasonable and probable consequences of his acts. Is the risk (P*L) substantial? If so, take precautions.





Custom (see TJ Hooper)


Custom is informative, but not dispositive. Custom may be insufficient. Also, proceed through Posner analysis (contracting parties v. strangers).





Reasonable Person Standard (see Caliri)


Negligence is the deviation from that degree of care that would be exercised by the ordinary person of reasonable prudence.





Draft Third Restatement (§20): an activity is abnormally dangerous and subject to strict liability if:


The activity creates a foreseeable and highly significant risk of physical harm even when reasonable care is exercised by all actors, AND


The activity is not of common usage








Factors for determining amount of punitive award


Reprehensibility of D’s conduct


Comparison of harm D might have caused to harm P actually suffered


Jacques


Wealth of D


Profitability of misconduct











