INTENTIONAL TORTS

1. General notes

a. Be aware of “authorization dynamic.”  Eg, if guy A’s breakin is a trespass, then guy B’s kick may be authorized self-defense rather battery, in which case guy A’s response to the kick would in turn be battery rather than self-defense, except insofar as guy B’s kick used more-than-reasonable force…
b. causality: comes up only in damages phase.  Apply Vosburg: damages test, coupled w/ foreseeability.
2. Battery

a. def
i. liable if

1. Intends to cause a harmful or offensive contact w/another or 3rd person, or apprehension thereof, AND

2. Harmful contact directly/indirectly results

b. intent:

i. Acts with purpose of producing that consequence, or

ii. Acts knowing that the consequence is substantially certain to result

1. ex: “substantial certainty” when little boy pulls out chair from woman about to sit, even though court finds boy didn’t intend to make her fall, indeed he tried not to make it fall.

iii. note: if a mentally retarded person hits me, and he’s trying to hit me, it counts as battery, b/c he had the requisite intent. not so if someone thought they were touching the moon.

c. notes: 
i. single vs dual definition of intent—does ( need intent to make a harmful contact, or is it enough that the contact is intentional, and turned to be harmful?  Courts are split.  why do these come out the same according to geistfeld?
ii. if intent is offensive and consequence is harmful ( ( is on hook for all the consequences (Vosburg.)

iii. Product liability is not battery b/c no substantial certainty on part of the mfr.  The mfr wasn’t SC that any given person (or small class of people) would take the product.

iv. can include surgical operations w/o proper consent—see consent, below

v. note that the first prong of harmful battery is the same as for offensive battery—the difference is that the 2nd prong of harmful battery requires harmful contact, whereas for offensive battery it need only be offensive.  Whereas for assault, tktk.
vi. immunity from battery for physicians with HIV who don’t disclose serostatus to patients.  doing otherwise would interfere w/ their right to practice a profession.  

3. Trespass to land

a. def: every unauthorized interference w/ possession or use of  someone else’s land.  

i. three subcats


1. enters land in possession of the other, or causes a thing or a third person to do so, OR

2. remains on the land, OR

3. fails to remove from the land a thing which he is under a duty to remove

ii. Owner w/o possession cannot sue whereas lessee can sue 

1. (but owner can sue for damages to physical structures on the land)

iii. presumptive damages: ( can collect damages (at least nominal) w/o showing of harm to the land ( easier to get an injunction.

1. note: probable rationale = land is harder to protet than chattels

2. ex: Dougherty v. Stepp (NC 1835).  FACTS: ( goes onto (’s land and surveys it, w/out damaging.  TC acquits but appeals court finds liable.  
3. exception: Damages must be proven for trespass by intangibles, like particulate matter
b. intent:
i. Trespass can be innocent.  Only requirement is that ( intended to go on the land

1. compare: car crash that lands you on sbdy’s farmland isn’t trespass, b/c act itself was unintended.

4. Trespass to Chattels
a. def: Actor is L for intentionall..

i. disposessing another of the chattel, OR

ii. using or intermeddling [by bringing abt a physical contact with] a chattel in the possession of another.

b. actual harm: As well as showing intent, ( must prove actual harm to possession or interest, unlike in trespass to real property.

i. ex: Intel v. Hamidi, emails sent to workers by disgruntled ex-employee are not trespass to chattels, b/c they didn’t damage the system (& econ. harm from employee’ wasted time did not affect possessory interest in computers.)

ii. compare: CompuServe, email service itself was screwed up by spam

iii. note: 
1. In amicus to Intel, Epstein wanted Court to consider this analogous trespass to real property b/c that way it’d get injunction w/out having to show damages.  Court rejected “propertization” argument b/c would open floodgates and require individual users to get permission any time they linked thru a website

c. Only possessor can sue, not owner-out-of-possession
i. harm to possession interest is compensated: taking, damage, loss of use for signif. period
d. damages
i. recovery of good, and damges for diminished value of chattel; for full $ value of chattel, must sue in conversion.

e. intent: actor must have the intent to take the thing

5. Conversion

a. def: intentional exercise of control over chattel so serious that the actor may justly be required to repay the full value of the chattel.
i. Can be brought by any party claiming ownership rights, whereas trespass-to-chattels can only be brought by parties in possession.
b. different from trespass to chattel
i. intent: Like trespass to land, requires only intent to go onto the land, not intent to harm.  You can be liable for conversion even if you thought the property was yours
1. ex: Owner of building where π stores wine barrels is L for selling them to two men as scrap, even though he thought they were empty
ii. requirement: requires interference w/ ownership right “so serious” that you may justly be required to pay for full value of chattel.  
1. if I mistakenly take yr hat when leaving a restaurant, that’s t-to-c. if I take it and keep it for 3 mos, that’s conversion.
iii. factors determing whether can be charged as conversion
1. extent and duration of actor’s exercise of dominion or control
2. actors intent to assert a right that is, in fact, inconsistent w/ the other’s right of control
3. actor’s good faith
a. ie. intent to steal argues for conversion
4. harm done to the chattel
5. inconvenience and expense caused to the other
c. damages
i. full value of property—conversion is a “forced judicial sale.”  But you cannot get the property back, since ownership interest is destroyed.
d. are both trespass and conversion available? (  ( can choose which he wants
e. property can be intangible, if not land.
f. once ownership is abandoned, possession by another is not conversion
i. ex: Moore v UCLA Regents (Calif 1990)  Docs took leukemia pt’s valuable body fluids without telling him  developed patented cell lines.  ( didn’t have a possessory interest in his cells, b/c for policy interests, would be unwise to find bc it would discourage socially valuable activity.  Since conversion is a strict-liability tort, L would extend to any researcher who dealt with the cells, regardless of knowledge.
EMOTIONAL & DIGNITARY HARMS
1. Assault

a. Def: 

i. Actor intends to cause harmful/off. contact w/ other or 3rd person, or an imminent apprehension of such a contact, AND

ii. the other is thereby put in such imminent apprehension

b. Imminency requirement

i. if it’s not imminent, then ( has time to go to police—we don’t want him using self-help

1. if I call your house and say I’m going to “kick your ass,” it’s not assault.

ii. conditional threats aren’t battery—“I would hurt you if x were the case.”

1. Tuberville v Savage, England 1669.  ( who put hand on sword and said “if it were not assize-time, I would not take such language from you”is not L for assault, b/c ( was saying he would not assault the guy, and assault requires imminent apprehension, at the least.  (if he had put hand on sword and just looked threatening, it might have been an assault, I think—decision says holding up hand threateningly & saying nothing would count.)

iii. time-based threats aren’t battery: “I’m going to hurt you next week.”  springs from desire of common law to make people go to the police when possible, discourage self-help.

c. Apprehension

i. Different from fright.  Victim just has to believe the act could “inflict the contact upon him if nothing occurs.”  So if he’s a martial arts experr & hence not scared bc knows he can block it, or if he knows bystanders wil interfere, he can still claim for assault.

d. (’s apprehension is judged by “reasonable” standard unless ( has reason to know of (’s special susceptibilities

2. Offensive battery

a. Def: 

i. actor is L if

1. acts intending to cause harmful/off. contact w/another or 3rd person, or imm. apprehension, AND

2. such contact directly/indirectly results

ii. act not done w/ intention in (i.1) isn’t offensive battery, even if it was done w/ unreasonable risk, ie. would qualify for negligence/recklessness if threatened bodily harm

1. note: this gloss on intention essentially eliminates the “substantial certainty” requirement from harmful battery
b. not the same as harmful battery

c. extremely context-sensitive

d. doesn’t have to be harmful, eg kissing someone in their sleep, or hitting the french ambassador’s cane

e. if ( actually and reasonably believes the other person has consented or would consent, then can’t be L for offensive battery

f. protects autonomy principle.  direct evolution of dueling culture where dignitary harms were very close to physical violence.

g. damages
i. compensated for dignitary harms, and, per vosburg, anything that flows from them (you spit on me and I jump off a bridge).

3. False imprisonment

a. def
i. intentionally confines (
1. imminent force or threat of imminent force, or assertion of legal authority, that results in confinement, is enough

ii. against (’s will

iii. ( must be aware of the confinement (but the circuits are split on this)

b. requires complete confinement—“three walls do not a prison make.”

i. Bird v Jones.  (England 1845) ( who wanted to use public hiway, which was blocked off bc of boating contest, couldn’t claim F.I. because there were alternate directions he could go in

ii. partial confinement would lead to bad, unlimited cases.  complete confinement must be the standard since FI is a strict-L tort, ie doesn’t require any kind of intent (in major-harm cases), or give immunity with reasonable care.  somebody could claim false imprisonment against a driver going up 6th ave who made them wait at an intersection

1. exception is that it’s still FI if ( was partioally confined but was unaware of reasonable means of escape

iii. confinement is complete if ( would have to “run any risk of harm” to self, property, or 3rd party to escape.  

c. RST: it can still be FI when the area is large, and even when it’s stationary.  court decides when it’ so large that it’s no longer confinement

i. prison limits coterminous w/ a particular town = FI

ii. excluding ( from USA (so he’s “confined” to rest of world) is not FI

iii. for minor harms, ( must intend to cause ( otherwise not L. when major physical harm results, eg you lock somebody in a freezer and they get pneumonoa, negligence principles apply

d. Coblyn V Kennedy’s.  Store which (incorrectly) detained a tiny old man for shoplifting is not prima facie protected by shopkeeper shield law allowing detention on “reasonable grounds.”  Must go to jury, b/c standard is objective reasonableness and not subjective belief by shopkeeper.

i. MG notes laws like this were passed b/c, at common law, person doing hot pursuit for recapture of chattels loses privilege if incorrect.  common law found (’s liberty interest to have greater weight than ( shopkeeper’s liberty interest.    but statute recognies increasing importance of storekeeper’s economic (liberty) interest.

1. MG: common law would also recognize increasing societal problem of shoplifting, and could make this correction on its own (ie recalibrate the balance of interests—once it believes shoplifter’s and potential shopkeeper’s liberty interests have “same normative weight” then will let loss lie where it fell). some states use only common law, not statute, to achieve same result as shopkeeper shield law.

4. Intentional infliction of emotional distress

a. new tort, example of evolving common law (see 3(3)(i)(1) above)

b. def (RST):  

i. person liable if they do “extreme and outrageous” conduct that intentionally/recklessly causes severe emotional distress.  Liable for resulting bodily harm if any results

1. “extreme and outrageous”: mere unkindness, insult, threat, annoyance not enough.  must go beyond all bounds of decency.  can arise froma actor’s knowledge that other had peculiar sensititivies.

ii. third person (not the target of the IIED): can collect if:

1. they’re an imm family member present at time, whether or not they bod harm

2. they’re a non-fam member who gets bod harm as a product of the distress.

c. safeguards
i. emotional response must be severe, not just minor or temporary

ii. eggshell rule does not hold for IIED, unless you know them to be specially susceptible.

d. tort law has always protected interest in emotional tranq, but only as incident to other torts, w/ accompanying limitations, eg imminency for assault

i. expanding assault (eg by removing imminency requirement) wouldn’t be enough to cover IIED, because lots of horrible misconduct don’t include imminent or threatened contact.

e. note this is not the same as collecting damages for emotional harm resultant from negligence. this is a separate cause of action, and it has intent, not negligence, as a requirement.

f. Wilkinson v Downton, England 1897.  ( who falsely told woman (as a practical joke) that her husband had been in a serious accident, is liable for resultant phys harms—“nervous shock,” vomiting.

i. MG: this case didn’t really create IIED as people believe, bc it’s not treated as a separate cause of action, but dependent on small “fraud” for a cab ride the ( had to pay for.

1. this seems unsupported by the text.

ii. but it does reflect the felt need for an IIED cause of action

DEFENSES TO INTENTIONAL TORTS
an affirmative defense is a privilege that immunizes one from L

a defense proves that either there is no conflict btwn interests, or the (’s interest has some priority over the (’s.

1. Consent

a. Burden is on ( to show absence as part of prima facie case—so consent is technically not a defense.
b. Uninformed choice is no consent—eg children and crazy people, medical ops that exceed scope of consent, sex with someone who doesn’t reveal STD.
c. old rule: any surgery beyond what was promised is unconsensual and therefore battery
i. ex: Mohr v Williams.  Surgeon operating on patient’s right ear, who discovered and fixed problem in left ear, committed battery and is L for pt’s subsequent pain, despite good intent.
1. MG: court formulated overbroadly, points to a pattern of courts overreaching to justfy strict liability. Points to no-fault auto accidents—there’s no consent, yet this is treated as negligence, not strict liability. Ie. intent matters.
d. Modern rule: by consenting to an operation, patient consents to related treatment.  In major int’l operations, docs can fix abnormal/diseased in same part of body as operation.
i. ex: Kennedy v. Parott (NC 1956).  During appendectomy, doc discovers cysts in (’s ovary and non-negligently punctures them.  Cuts blood vessel and she gets phlebitis, sues.  No action.  
e. “emergency rule”—treatment permitted w/o consent if patient is unconscious & it is an emergency.  

i. note: depend’s on legal fiction of “implied consent.”  MG says that, in modern approach, court weights individ’s health interest against desirability of consent, and finds that protecting aginst the greater harm (health) prevails.  

f. customary consent: subtype of implied consent

i. ex; trespass on grazing lands. if cattle are customarily allowed to roam, there is cnsent.
g. Implied-in-fact consent—manifestation of consent means you’ve consented.

i. ex: O’Brien v. Cunard Steamship Co. (Mass 1891) (22)—woman on immigration line sues after being vaccinated for smallpox, a vaccine she already had. Holding out your arm is consent. 
h. mere fact of doing something knowing there are risks (eg driving drunk when you know others may be too) does not imply consent, though it may be material.
2. Insanity
a. majority rule: An insane person who does intentional damage to another can be held liable for assault and battery,

i. intent: Motive is irrelevant, as long as there’s intent.  If they think they’re being attacked by aliens and that’s why they clock you, they’re still liable.  But not if they think they’re reaching the moon and they hit your face

ii. rationale: 
1. this incentivizes caretakers to control the loon

2. loss must be borne by he who occasioned it (MG objects, as inconsistent w/ results of reasonable reciproccal harm, and w/ self-defense killing in Courvoisier)

iii. ex: McGuire v Almy.  ( was fulltime nurse for (, an insane person.  ( clocked ( with a piece of furniture, and ( sued for assault and battery.

3. Self-defense
a. def: ( uses reasonable force, and is under attack, or has reasonable belief of an imminent attack
i. ex: Courvoisier v. Raymond, Jeweler is not L for shooting policeman whom he believed to be one of 2 would-be robbers he was fighting w/ in the street, as long as jeweler was or believed he was being assaulted.

ii. notes
1. reasonable: self-defender is liable for the amount of force he uses above reasonable levels. 

2. aggressor has no privilege of self-defense against reasonable force used to defend against his (initiated) attack.  However, he can self-defend against more-than-reasonable force used by the aggressee.

3. Unlike lack of consent, this is a defense; ( has to affirmatively raise it and show conduct was privileged.

4. retreat: 
a. Courts divided on whether victim can use deadly force when has ability to retreat.   Seems to depend on societal norms of the jx (EG in west and south, there is no duty to retreat—“dueling ethos” means people would suffer dignitary injury.”  

b. in any case, no obligation to retreat when attacked at home
5. 3rd parties: privilege does not extend to 3rd parties—I can’t expose a 3rd party to harm just b/c I’m under attack.

iii. rationale: 
1. Damages in serious personal injury cases are never enough.  Eg. Wrongful death; it’s no good to you if you get a check later

2. Without self-def,  Bill Gates can just go around punching people out and then leave a check.

4. Defense of property
a. Restatement rule: You can protect your land by wounding or killing using a device w/o liability if you would be allowed to use the same violence if you were there. 
b. Bird rule: deadly force is not allowed towards respassers.  spring guns are inhumane and only allowable if notice is given to people coming onto the property.

i. Would be different if ( had put up signs—then people would be choosing to confront the spring guns, which constitutes something like consent

ii. MG: (’s interest in physical security outweighs (’s property interest.  Generally speaking, you cant subject smn else to severe bodily injury to protect your property interest.

c. Katko rule: Ppl may use reasonable force in protection of property. Despite trespass, may not take human life or inflict great bodily injury.  Owner of premises cannot willfully/intentionally injure trespasser.

i. ex: Katko v. Briney P trespasses on D’s land to steal antiques, is permanently injured by shotgun trap. P pleaded guilty to larceny; now sues D in tort and wins. 
5. Recapture of chattels
a. rule: People can only reclaim their possessions using force if there is

i. Possession by owner 

ii. Purely wrongful taking, without a claim of right

1. eg not allowed when buyer falls behind in installment payments.

iii. little time has passed since the taking (hot pursuit requirement)
b. ex: Kirby v Foster. Foster deducted money from Kirby’s pay, which Kirby thought was unfair.  When Foster handed Kirby a bankroll to pay the hands, Kirby took what he believed to be his share, handed the rest back, and quit.  Foster and son wrestled with him, and Kirby sued for injury.  Recapture not allowed, b/c no possession by owner, and taker had a claim of right
c. MG notes: 

i. in recapture of chattels, law weighs (’s property interest against (’s security interest. Security interest is much more important, which is why there are strict standards for when attack is allowed in chattel recapture, vs. self defense where, eg, courvoisier can shoot as long as he reasonably believes he’s being attacked.

1. When interests are in equipoise (ie same kinds of interests are conflicting), then loss lies where it fell b/c law has no way of deciding who should bear it.  That’s why lies where it fell in Courvoisier, but loss is shifted in Kirby, where there’s 2 different kinds of interest conflicting.

2. Necessity
a. rule: to protect one’s self, land, or chattels, or land/chattels/ of 3d person from harm, an individual can interfer w/ the property intersts of an innocent 3rd party. but if any damage results, the individual is responsible.

i. ie., security interest beats property interest.
ii. ex: Ploof v. Putnam.  ( who ties his boat up to a dock on a private island after he’s caught in an unexpected storm is not a trespasser, b/c necessity is an excuse( owner is L for servant untying the boat, so it gets destroyed.

b. actor can be held strictly L for damage incurred while invoking necessity defense.
i. ex: Vincent v. Lake Erie.  ( who kept his steamship tethered to (’s dock when a huge storm broke is strictly L for damages to dock.

1. intrapersonal conflict of interests.  ( has legal control over both boat and dock, so he has responsibility for how he uses his property (= boat-dock combo).  people responsible for how they unilaterally use their property.   

ii. note: MG groups strict L incurred during necessity along w/ vicarious L and ultrahazardous L as examples of strict L justified by autonomy principle (I am L for consequences of exercising my autonomy) rather than deterrence or reciprocity.
DUTY
1. duty generally.
a. duty not necessary for intentional torts b/c intention limits them.  but duty is a limiting factor for accidental harms.
b. feasance.  duty requires affirmative act that creates risk of harm.  exception: special relationships.
i. no duty to rescue
1. rationale
a. courts prioritize liberty over altruism when ( didn’t create risk of harm.  
b. too hard to administer .  hard cases come up
i. does Bill Gates have to give his money to save others from disease?
ii. too many possible (s—victims can choose from among a whole world
c. crim law is much better at this than tort system—can impose a small fine, plus public humiliation, if you sit by and watch sbdy drown.  prosecutorial discretion can choose only the proper cases.
d. analagously, does K law provide a better sol’n than tort law for product liability?
2. exception
a. if you caused the harm, even nn-tortiously, you have duty to rescue
b. if you start the rescue, you must exercise RC in the rescue. and once you’ve started, you can’t leave the rescue-ee in a worse position
c. No universal test for duty.  Judges find whether it existed as a matter of law.
d. foreseeability.  
i. duty is limited to foreseeable victims of the unreasonable conduct.
1. as categorical consideration, decided by judge—are pedestrians a foreseeable class of victims of negligent drivers?
2. membership in that clas is decided by the jury
3. RST3d tries to stop judges from arrogating too much foreseeability-decision power by moving 4cbility from element of duty to element of proximate cause, which is squarely fact-based.  
ii. no point in considering unforeseeable harms, since the point of duty is to hold people responsible for their exercise of autonomy
iii. foreseeability establishes relational structure of duty, as defined in Palsgraf.  before then, courts assumed everybody owed a duty to the entire world.   ( can only recover for “wrong to herelf,” not to someone else or to the world generally. 
1. relevant distinction under writ system was causation—direct v. indirect.  that was the only limitation on L.  duty replaces factors that courts had been inappropriately calling proximate causation.  
2. because it’s case-specific whether ( was victim of foreseeable harm, duty is not just a matter of law, but also of fact.  eg Palsgraf:   
a. “rules of duty” that are general are for the judge, and here there’s a finding of law, which is that duty only applies to foreseable victims
b. case-specific stuff is for the jury, and here there’s a finding of fact, viz that Mrs. P.’s injury was not foreseeable.  as it happens, the judge made both (using the no-reasonable-juror standard for fact-finding).
c. judges have been stealing the fact decision and calling it a matter of law, which is why RST3 moved issue of whether harm was caused by foreseeable risk from the element of duty to the element of proximate cause, firmly in jury-land.
2. Ordinary duty of care
a. you have act reasonably, ie whenever B<PL.  reason we don’t impose L for unforeseeable harms is that they can’t factor into reasonable person’s B-versus-PL decisions.
b. ordinary duty us is so well-established that it’s presumed to exist
3. Limitations on duty for emotional, econ damages
a. policy reasons tend to dictate these limitations
i. emotional harms resultant from physical damage—courts are worried about excessive L resultant from fraud (hard to disprove damages)
1. old rule: ( had to be w/in the zone of danger, such that could have been injured
2. calif rule (Dillon v. Legg)
a. court intros 3 factors to limit fraud.  ( must be on scene, shock must have resulted from directly witnessing, π and victim have to be closely related.  these 3 factors will block some people w/ legit claims from recovery, but courts afraid of excessive L.
b. Dillon v. Legg, Calif. 1968. Mother who witnessed child’s injury in car accident can recover for consequent phys harm, even though she was outside danger zone of accident. (ie zone in which she herself was at risk.)
ii. econ harms resultant from phys damage—courts claim they’re worried about “excessive L,” but the real reason courts impose limit on recovery for economic harms is that they want the physically injured people to recover.  drive a ( into bankruptcy w/ litigation for econ harms, and the people whose security interests were harmed will never recover.  way of ensuring that “the worst go first.”
1. similar reasoning, in, eg, nonrecovery for costs of medical monitoring due to toxic exposure
a. 532 Madison.  (NY 2001)  bizs near building collapse cannot recover against builder for econ damages from 15 blocks of Madison being shut off for 2 wks due to collapse.
4. Gratuitous undertakings
a. RST3: actor who undertakes to render svcs to another  that he knows/should know reduce risk of phys harm to other has  duty of care if

i. failure to exercise such care increases risk of harm beyond what existed w/o undertaking
ii. person to whom svces rendered (or another) relies on actor’s exercising reasonable care
1. ex if you give notice that your flagman isn’t going to be there any more, you stop the reliance, and so you don’t have the duty any more.
iii. ex: Erie RR v. Stewart (6th Circ 1930).  Truck driver can recover from RR whose watchman was not present to warn truck of oncoming train that struck it.  Once has undertaken practice, cannot discontinue it w/o warning.
iv. but: Good Samaritan laws that change standard of care for emergency situations to gross negligence.
b. utilities (fix this part)
i. utiliites ofteh have limited L for 3 reasons
1. limited claims will still provide sufficient deterrent effect
2. internalized interests--subscribers are going to pay all the associated costs, either through harm or through higher rates.  
3. limiting L this way provides subscribers with the optimal mixture of safety (thru deterrence) and low rates (thru no more L than would provide deterrence).  all this, with a defensible system of prioritizing claims.
ii. ex
1. Moch v Rensselaer.  Building owner cannot recover from water company for fire that burned his building bc of inadequate pressure in hydrants.  Cardozo says this is just “withdrawing a benefit,” not “working an injury,” but  3rd RST says reasoning is wrong, and provision of utilities is like stationing guard at RR crossing.  reason duty is limited is excessive L, plus (s often have insurance to cover loss
2. in Con Ed blackout case (strauss v. belle), claims were limited to people who were K holders, ie they were signed up for con ed service.  
iii. policy suits against city: FYI, reason city doesn’t have duty to protect residents from fire is that gov’t is not L for policy decisions—eg yu can’t sue city for not putting more police on the streets. court doesn’t want into the biz of that kind of adjucation.  (other govt immunities often waived under tort claims act)
5. Special relationships
a. RST: Actor has no duty to control conduct of 3rd person to prevent from phys harming another, unless
i. special reln btwn actor and 3rd person which imposes duty to control, OR
1. enabling tort: non-criminal ( had a pre-existing relsnhp with the criminal who caused the (’s harm.
ii. special relnshp btwn actor and other which gives other a right to protection.
b. notes
i. exceptions to the general feasance requirement
c. landlord relationship—LLs have a special duty to tenant
i. ex: Kline v. 1500 Mass Ave (DC Cir. 1970). tenant who was robbed in building which used to provide great security, but now provides lousy despite crime uptick, can recover from LL bc only he has power to take preventive measures, and tenants have delegated power to him.
ii. note: MG claims this not an exception to the feasance requirement, not an imposition of duty to rescue.  LL has actively decided to get into real estate, which can expose tenants to harm
iii. rationale
1. individ tenants won’t bargain for public good
2. she doesn’t want to walk out bc no doorman—has no leverage in negotiations with LL
3. K should be looked to first if provides better sol’ns thatn tort duty, this isn’t such a case
d. factors in internalized relationships
i. since LL passes extra costs of security measures on to tenants in rent, tenant internalizes both costs & benefits of such measures.  tenant can have more safety for higher rent, or less for lower rent.  they pay both PL and B.
1. ie person’s own interests conflict w/ each other
2. in cases of intrapersonal conflict of interest, courts must consider what is best outcome for right holder—duty holder drops out of the equation!
3. tenant wants any precaution for which B (eg cost of guard) <PL
e. psychiatrist-patient
i. shrink has duty to rescue when patient confesses desire to kill a woman.  
1. ex Tarasoff v. Regents of U.C. (Cal 1976).  Hospital had duty of care to woman after obsessed man confided to U.C. hospital psychologist that he wanted to kill her.  Hospital never warned woman, and supervisor told shrink not to get further involved beyond recommending (unsuccesfully) that guy be committed.
2. notes
a. clear exception to rule of no duty to rescue
i. shrink chooses to be in this profession, unlike bystander on street
ii. shrink uniquely able to act on what they know
b. but it’s a limited standard of care, and don’t forget that therapits don’t have a privilege under law according to the statutory rules of evidence
NEGLIGENCE V. STRICT L
1. MG is obsessed with finding and understanding the “pockets of strict L and immunity!”
2. choosing between them—deterrence

a. strict L

i. better than neg at reducing risk, since more predictable (easier to prove breach( evidentiary rationale for strict L). 

ii. actor makes individual  decision about whether activity is worthwhile, ie B<PL

iii. good for when you wnt to control the risky activity itself—its prevalence, whether people do it. ie. skeet shooting

b. negligence

i. jurors and judges in practice often require people to take precautions where B>PL, b/c they feel safety more impt than monetary expense.  negligence regime is necessary to enforce such a standard. prohibitory component of negligence.  forgoes compensation (since some ppl won’t recover) in favor of deterrence.

1. in cases where negligence sets a precaution for which B>PL, punitive damages absolutely necessary to make sure people obey.  people cannot choose to treat neg as strict L and the law makes sure of that.

ii. negligence lets courts impose safety requirements—eg, “it’s not reasonable to drive while using a cellphone.”  good for when you want to control a particular risky way of doing an activity

3. choosing between them—compensation

a. courts have found neg L always compensates when “participants in an activity impose similar risks  on each other.”  they get the right to do the thing themselves.  this is why there isn’t strict L for common risky stuff, like driving.

b. for uncommon (and hence noncreciprocal) risky activities, like dynamite blasting, there’s strict L.  

c. both forms compensate for noncreciprocal risk—neg does it by forcing L on the person who creates extra risk above the reciprocal norm, strict L does it by holding the actor always faulty for harm caused by his (inherently nonreciprocal) activity.

4. Old cases

a. Brown v. Kendall (Mass. 1850).  ( who accidentally hit ( in the eye with upraised stick while separating their dogs is not L for unintentional act done w/ due care, in course of lawful act.  defense of “inevitable accident” used here grew into reasonable care defense.

i. courts are starting to limit L b/c of industrialization, according to Prof Horowitz of Harvard.  RR and mining are killing lots of people. also, the civil war has made everyone inured to violence

b. Fletcher v. Rylands (England 1865-8).  (’s coal mine was flooded after non-negligent breakage of industrial reservoir on (’s land, which turned out to be atop faulty land w/ old adjoining coal mine below.  ( is liable because someone who brings sthg dangerous onto land has strict L for consequences. the adjoining guy did nothing to “consent” to the risk, unlike someone walking down the street who gets a bale of hay dropped on head or pedestrian injured by wild horse, who would thus only get neg L.  reciprocity argument for strict L
i. MG thinks this opinion is crap, just a jumble of reasoning.  the “consent” in the counterfactual is fictional, and besides, would probly have existed in this case since it’s coal-mining country.  the sic uti principle used here applies equally well to the wild horse counterfactual, and judge can’t really explain when neg would ever be OK—Brown v Collins, below, has opposite problem.

ii. reciprocity is today the express justification for strict L for abnormally dangerous activity.  but it has drawbacks

1. highly dangerous activity could still be socially valuable

2. lots of people don’t do even supposedly reciprocal risky activities

iii. Rylands was electrifying to ppl at the time b/c declared strict L alive and well, as Legal Scientists were arguing for getting rid of it.

c. Brown v. Collins (NH 1873).  ( is not L for damage done to (’s gateposts when his horse (managed with RC) got scared and went nuts.  rejects strict L rule in Rylands, saying it would make civilization impossible.  

i. Similar to Losee, NY case where (’s boiler explodes

ii. MG distinguishes from Rylands on reciprocity grounds.  Rylands is nonreciprocal (most people don’t have reservoirs) so strict L is appropriate there, whereaslots of people ride so neg L OK here.

d. Powell v. Fall (England 1880).  ( can recover from driver of steam tractor which threw off sparks that burned up (’s haystack, even though ( observed care required by statute.  if the machine isn’t profitable enough to pay for damages, maybe it shouldn’t be allowed

i. case was never influential enough in England to create strict L for car accidents

ii. showcases behavioral rationale for strict L, the other rationale (vs reciprocity in Rylands).  tries to make actors behave in a reasonable manner, eg by not doing things whose L costs outweigh the value of even doing the activity.

THEORIES OF TORT L
1. after writ system (which had separate writes for “indirect harm” and “dirct harm”) dies, everyone thinks about substantive principles of tort law and decides on the fault principle.  
a. this flourished  under Legal Scientists, from mid-19th to early 20th century.  people want to get rid of imunity and strict L, and they do manage to expand duty and get rid of lots of immunities

b. but fault principle can’t explain why duty exists (why limit L sometimes when person foreseeably injured someone w/ RC?)

c. appeals to “rights-based thinking”—I’m actually not sure what MG means by this.

2. rights-based thinking gets discredited under Depression, when govt is taking over market functions.  movement from formalism (?) towards functinalism/legal realism: a rule is desirable insofar as its consequences are desirable.  

a. people consider L a form of insurance, then not widely available commercially (compensation), and a way of making people behave safely (deterrence)

3. effiency rationale

a. L grows, tort system ets more salient.  econ analysis springs up, which says that the point is to maximize social wealth, and econ fairness is best handled by the tax system.  

i. favors negligence, since strict L performs the same function as insurance but is more expensive

ii. econ analysis limited b/c jurors don’t actally think about B < PL.  they consider bodily injury more impt than burden

4. rights-based reasoning (corrective justice) rationale
a. individs who wrongfully  losses have a duty to repair those losses\

b. says torts is abt squaring things btwn 2 people, which is why there has to be a ( harmed by the ( for a suit.  (this doesn’t matter for deterrence, so efficiency rationale can’t explain it)

c. protects people from accidental injury/deth even when it might help the majority’s welfare

d. has trouble with strict L, since often no fault

5. compensation rationale (MG’s rationale)

a. tort law is about mediating interests.  in pursuit of goal of autonomy, it prioritizes security interest, b/c w/o security you can’t have liberty or econ interests.  

i. neg L—compensates right holder through the precaution rather than (& better than) through the damages which he sometimes has to forgo.  people value not getting injured more than they value the equivalent payment, and the duty holder is indifferent to which expense he pays.    

ii. strict L is better-compensatory than neg when neg isn’t deterrent.  eg in cases where hard to prove negligent behavior (evidentiary rationale).  also, it gets people their due when injured by non-negligent actors in situations of nonreciprocal risk.  u

1. nfortunately the pedestrian injured by a car can’t get comped because he would be unilaterally altering the L rule by choosing not to drive, this would favor his autonomy at expense of driver’s.  driver functionally has a pocket of immunity

iii. no duty—these are cases where I internaliz the interests, so theres no distinction btwn my liberty and my security

THE REASONABLE PERSON
1. scope of duty, and characteristics of reasonable person, are decided by a judge 

2. it’s an “objective” standard, for the most part but not always—sometimes it takes individual failings into account, sort of. when that does and doesn’t happen is the subject of this discussion, I think.
3. people are often held to objective RP standard even if they’re dumb, etc. 

a. Vaughan v. Menlove (England 1837).  ( who built his haystacks improperly, despite repeated warning of fire risk, is L for damage after haystacks spontaneously combust, despite pleading that he is stupid and shouldn’t be held to smart person standard.  (court believes him, though note that he also said he had insurance and would run the risk.)  People’s indivdual judgment is variant and cannot be the rule for negligence

i. court cites sic utere, signalling to MG that this is a case of (functional) strict L, even though it’ s superficially a negligence case

ii. O.W.H. points out that a “hasty awkward” person should still be held L, since harm he does to his neighbors is no less grave than it would be if he was subjectively negligent.  

1. but MG notes that harm principle is insufficient explanation, since it appears to justify a pure regime of strict L.  

iii. real reason is that equality/reciprocity favors the objective standard, since the subjective standard lets one person unilaterally set the standard. that would mean exercising autonomy in manner that would be detrimental to another person’s autonomy.

1. cf also Denver v. Peterson (casebook p. 192), where rich guy isn’t held to higher standard of care just b/c rich, since that would mean letting one party unilaterally set the standard of L.

4. subjective failings—when incorporated into L rule?  

a. age does not alter the standard for old people, but it does for kids 

i. Roberts v. Ring (Minn. 1919).  age and infirmity do not mitigate neg of old man who ran over a little kid who suddenly ran into the street.  he saw him 5 ft away and was driving 5 mph.  he shouldn’t be on crowded streets.  by contrast, no contributory neg. of boy, who is judged by standard of his age

1. RST3d now says age grants no immunity, but infirmity can—you’re held to the standard of, eg, a reasonable blind person

2. deterrence argument for this functional strict L: court feels the guy shouldn’t be driving on crowded streets.  when age, etc put you in situation where they expose others to heightened risk of harm, you should consider not doing the activity.  

a. no L for kid b/c we don’t want to deter them from doing kidly activities that are part of growing up, even if the activitis are dangerous.  (see below.)

b. but infirmity is a defense if infirm person followed the standard of RC for such a person

i. Fletcher v. City of Aberdeen (Wash 1959).  Blind pedestrian can recover after falling into city-dug electrical trench where city had removed protective barrier that his cane would have encountered.  

1. departure from the objective standard is justified not by reciprocity (since most people w/in the community aren’t blind) but by deterrence: you don’t want to deter blind people from going outside

ii. Poyner v. Loftus (DC 1997)—legally blind person who wasn’t looking carefully enough can’t recover after tripping while walking distractedly.  somebody that blind has to take keener watchfulness while walking

iii. OWH says it’s mere morality to alter the standard for infirmities we can all recognize as “making certain precautions impossible.”

c. craziness

i. craxy lady is L if she knew about her craziness.  Breunig v. American Family Insurance, Wis. 1970, woman who thought her car could fly is L bc she had had previous periods of insanity, so she had forewarning.  BUT court said insanity w/o forewarning would be a defense, like epilepsy or heart attack.

1. presumably the principle here is deterrence.  you can deter people from driving while crazy if they know about the craziness, but not if they lack forewarning.

d. kids are held to adult standards when doing adult activities( functional strict L
i. Daniels v. Evans (NH 1966).  19-y-o (’s decedent who died when motorcycle crashed into (’s car must be held to adult, not minor, standard, since driving is an “adult activity.”  would be unfair to public otherwise, which can’t judge whether a minor is at the wheel, or take precautions.

1. query: would someone w/ a learner’s permit have been held to a kid standard

ii. other “adult activities” in cases have included operating a speedboar, but not hunting b/c kids sometimes do it w/ families.  RST3d says any activity that’s danerous is an adult activity, implying firearms/hunting cases wrongly decided.   (MG says this is stupid.)  But Goss v. Allen, a NJ case, found skiing dangerous, yet not adult!  

iii. MG notes that strict L (even functional) always has deterrence or reciprocity rationale

1. reciprocity: if children in the community commonly do the activity, it’s a reciprocal risk.  eg. hunting was OK for kids in many rural communities in the 70s, but this was never more widespread and is rolling back everywhere as circs change

2. deterrence: the dangerous activites are the ones parents know about, so they’re deterrable.  

a. but note that deterrence can be outweighed by social value!  There are some things we want to allow kids to do, like skiing in that NJ case.  driving a motorcycle is less impt to kids’ growing up.  MG thinks every functional immunity has an autonomy justification for ignoring the general rule.

e. drunkenness doesn’t by itself mean contributory L.  Robinson v. Pioche (Cal 1855)—drunk person can recover after fell into dangerous uncovered sidewalk hole.  MG claims deterrence: we don’t want people to avoid walking down the st. just because they’re drunk.

REASONABLE CARE
1. while a judge determines scope of duty & characteristics of reasonable person, issue of whether ( breached the duty to exercise RC is for the jury.  
a. Eg., judge will tell jury about the weight to give custom in a malpractice case, or will tell it to decide that unforeseeable victims are outside the duty.

b. Jury’s qn is a mixed qn of fact and law since, even if the facts are not contested, jury still has to decide whether they added up to the standard of RC that the judge laid out. 

c. Judges sometimes usurp the jury’s job when they believe they’re entitled to decide whether conduct was foreseeable or not—that’s why RST3 moves foreseeability to the element of proximate cause, which is squarely in jury-land 

d. that’s why MG uses the ® symbol.  Even when PL is known and a given precaution B is being considered, the jury must decide whether it was ® to do that precaution for that risk.

2. we can’t say it’s up to the jury and end the discussion there, b/c we have to make arguments to them. and indeed there are fixed ways o onsidering it.

3. RC is sometimes same as Hand formula, which does describe behavior in strict L cases.  people dislike b/c sets liberty interest of duty holder and security interest of rights holder on same plane.  also personal safety decisions have different calculus of benefits from that required in negligence consideration (see below)

4. hand formula (cost-benefit analysis) OK in 4 types of situation
i. (broadly speaking, Hand Formula is OK wherever the interests are identical or the ( pays for the B of L.)

b. self-protection.  obv, you consider burden and risk when evaluating your own decisions w/r/t only yourelf

i. US. v. Carroll Towing (2d cir. 1947).  Barge owner had contributory negligence for not having sbdy onboard in daylight hours to call for help & save cargo when (’s tugboat accidentally untied the barge, which floated away, hit another ship’s propeller, and sank.  Judge Hand says there is L where B<PL.  this is situations of internalized interests b/c bargee weighs cost of precaution (paying a bargeman) against cost of risk (losing the barge and cargo).

ii. Blyth v. Birmingham Water Works (England 1856).  woman whose home was flooded cannot recover after record frost made the water freeze in the deeply-buried pipes and force its way thru brickwork into her home, even though ( company could have prevented this by de-icing the plug to ease the pressure.  cause was only discovered months later and this was a record frost—reasonable man would only take the ordinary temp into account.

1. Hand calculation: P was miniscule (record frost) so RC was correspondingly low, though a correspondingly low B (ie. a 1-cent additive that could prevent freezing in entire city) would still meet RC standard.

2. I’m assuming this is a case of internalized risk, on the public-utilities principle, and hence subject to cost-benefit precautions--is that right?

iii. Osborne v. Montgomery (Wis. 1931).  Jury must be told to consider relative benefit of allowing/forbidding an activity, and not just told to think about what “ordinarily prudent man” would do.  Thus damages are limited when paperboy sues man who doored him

1. ordinary is not the same as reasonable!!!

2. what’s the signif of this case, and what type is it?

c. reciprocal risk

i. 2 drivers coming twds one another have identical risks & liberty interests. tort law can’t distinguish, conflict becomes intrapersonal, people internalize risks and duties and act as the would twd themselves, so only want hand-certified precautions.

d. K’al relnshps

i. usually Hand governs. eg in product L, mfr passes costs of L back to consumers, so people internalize.  judge tells jury to follow Hand standard

e. risk/risk tradeoffs

i. actor himself undergoes physical harm while taking a precaution to prevent phys harm to someone else.  tort law can’t distinguish btwn the 2 people’s security interests, can’t say one rescue-ee’s life was less impt than rescuer.

ii. Eckert v. LIRR (NY 1871).  No contributory negligence by man who ran i.f.o. negligently fast train to save little kid, & was then himself killed.  No contributory negligene when the goal is to save human life.  

1. MG says hand formula here would find that P is 1, L is child’s life, so man’s life is a reasonable amount to wager—risk/risk tradeoff.

a. direct rlnshp btwn PL and the reasonable B. as one term goes up, other goes up.

2. MG says this case is analogous to “your money or yur life” in assault cases—the mugger can’t give you an unacceptable choice and then claim you consented.  similarly, the RR can’t forcibly prevent someone from exercising choice to save another’s life.

5. hand formula not OK for nonreciprocal risky interaction
a. rights holder doesn’t pay for cost of L, and doesn’t benefit from risk of L.  under Hand, duty holder will take precautions for which B<PL and pay u if necess, but $$ damages inadequate to compensate (.  these cases must follow RC standard that requires more safety precautions than PL would suggest.
b. note that, eg, a driver who uses cost-benefit analysis (appropraite for self-protection) is figuring in the benefit to himself of driving. but this doesn’t adequately figure pedestrian’s interest, since he’s not getting the beneft of driving.  for these situations, court requires care above what Hand would dictate, in reflection of the damages saved to drivers by their getting to harm people unreciprocally w/ impunity if they follow the rules. 

c. Bolton v. Stone (England 1950). Cricket club is not L for failing to put up fence that would have prevented a record long shot, of the kind only arising ~ every 5 yrs, from hitting (.  reasonable man would have done nothing, even though the risk existed.  

i. foreseeability is not a sufficient basis for neg!

ii. P is small, therefore doesn’t justify the presumably large B of putting up a fence

iii. distinct from Ryland which found strict L for large nonreciprocal risk.  under negligence L, no L for a small nonreciprical risk.  (1) does this overturn Ryland? what’s the relnshp btwn the 2 cases? (2) doesn’t this contradict the lesson that Hand-plus precautions are justified in cases of nonreciprocal risk interaction?  Jason distinguishes by saying that cricketing is common in the community & a common use of land (ie reciprocal), as opposed to building a dam.

RULES VS. STANDARDS
1. Rules vs. Standards
a. Judge/jury division of labor
i. Judge decides issues of law, jury decides issues of fact.
ii. negligence case
1. judge decides duty—eg, does ( have ordinary duty of care?  judge decides that pure emotional loss and pure econ loss outside ambit of duty  “towards trespassers, there’s only duty to avoid wanton acts.”  ie, judge formulates the legal standard of RC.
2. jury figures out facts of case (“is this a trespasser?”), and whether ( met the standard (“was he wanton?”).  This is a mixed Q of law and fact.  

iii. foreseeability—put in discussion here, and discuss proximate-cause usurpation

2. Rules of Reasonable Care
a. Judge-made duty rules can evolve when judgs decide that something should be the standard of RC in a given situation.  Eg, Goodman, Holmes says that the standard of RC for crossing RR tracks is “stop, look, and listen.”

i. MG supports this notion, since we can always use an “escape hatch” when following the judge-made rule would be riskier than rejecting it. (As we do in statutory neg-per-se cases.)  

ii. Thinks rules are useful b/c they provide clear guidelines, prevent cases from overwhelming the system. We can make exceptions when necessary.

b. Pokora rejects that notion, says that jury should decide the ordinary precaution, and ( sometimes shouldn’t stop, look, listen.  (In practice, the 2 now apply in different situations—Goodman in open country, Pokora in more complicated situations.)

i. MG: Cardozo’s position in Pokora is based on selection bias: he’s only seeing the cases where Goodman didn’t work.

3. Standards of reasonable care—Landowner L
a. rather than developing rules, as above, which have only a limited rule to play in tort L, judges can develop standards of reasonable care.
b. traditional rule: 3 categories of people on one’s land

i. invitees & get highest duty—RC that premises are safe

1. includes invited members of the public, & business guests
2. rationale: people who come in under this category are fulfilling the owner’s ends, they’re here for his purposes

ii. licensees get lower duty—landowner cannot create trap or allow concealed danger which landowners knows/should know about

1. includes social guests
2. no duty to inspect the premises for safety

3. rationale: you owe these people whatever duty you owe yourself

iii. trespassers—landowner only has duty to avoid “wilful and wanton disregard.”

1. rationale: this is OK under BRPL because trespass occurs rarely

c. trad’l rule is regaining prominence, b/c the Calif. innovation to turn the whole thing over to the jury made things too difficult.

d. exceptions
i. attractive nuisance.
1. infant trespassers can recover when lured by tempting conditions maintained by (--RR turntable, smoldering fire, rickety structure

2. modifies early rule that there was only “wilful and wanton” duty to trespassing kids (addie)

3. requirements
a. possessor knows/has RTK kids are likely to trespass, and condition is dangerous, AND

b. kids don’t realize the risk b/c of their youth, AND

c. utility to possessor of maintaining, and burden of eliminating, are slight compared to risk to kids, AND

d. possessor fails to exercise RC

4. but
a. natural features are not attractive nuisance

e. modern evolution: some states are erasing the “trichotomy,” eg. Rowlands (1968), Cal. Sup Ct. said that social guest injured by crack in hostess’s sink could recover.  factors to consider
i. closeness of conn. btwn injury and (’s conduct

ii. moral blame attached to (’s conduct

iii. policy of preventing future harm

iv. availability of insurance

CUSTOMARY SAFETY PRACTICES
1. What should the practical standard of RC be—ie, what should the specific jury instructions be w/r/t that standard?  is it custom? statutory?

2. Custom was historical source of law in olde days, when there was no common law

3. old cases held that custom was all that mattered, or (sometimes) that it mattered not at all

a. Titus v. Bradford (PA 1890).  Brakeman who died in traincar accident cannot recover by arguing that weird makeshift practice of securing cars was negligent, b/c that practice was customary throughout the industry.

b. Mayhew v. Sullivan (Me. 1884).  Miner can recover against mining co which cut an unprotected, unannounced hole in platform, b/c practice was inconsistent w/ prudence & safety, even though customary.  ordinry care has nothing t/d/w custom.

i. opposite of titus, obviously. 

4. modern day approach is that custom matters but it’s not all that matters

a. T.J. Hooper (SDNY 1931).  Tugs that lost barges in storm were negligent for not having radio, even though radios were not universally used, b/c radios are important and tugs should have them.  

i. B of having radio is smaller than PL of losing tug, so ( must have radio.

ii. a ( who fails to follow custom is almost certainly below RC, but where a ( does follow custom, the inquiry is whether the custom is sufficiently reasonable. entire industry can lag behind RC. custom is relevant but not dispositive.

iii. in many cases, custom does adequately allocate risks and utilitis, esp. where an efficient market actualizes the profit motive.  but if a market is inefficient, the mechanism breaks down.

5. Medical care

a. courts hold that custom is standard of medical care, ie. the industry is privileged to set its own standard, bc it’s too hard to 2nd-guess doctors.   besides, they don’t operate on profit motives and tend to overprovide safety (unlike other industries), so their default standard is presumablt beneficent.

i. Lama v. Borras (1st cir 1994).  court hauled in expert witnesses to find out what the standard of care was (neurosurgeon should have prescribed “conservative treatment” regime before surgery). docs must use standing of care norml for docs in good standing in similar practice+community_circumstances  

b. departures from custom generally not well-received: eg legislature swatted down (and courts ignored) Helling, the glaucoma case where courts tried to impose a non-customary standard, TJ Hooper-style, for docs to do glaucoma tests when they customarily hadn’t.

c. this calculus changes as managed care and privatization upset balance.  custom is becoming more & more like profit motive, so tort law is adapting to these changes

d. courts establish a new standard of RC with Canterbury v. Spence, DC Cir. 1972.  

i. Doc didn’t disclose risks of spine procedure to patient, who later got crippled, possibly as a result.  

ii. duty to disclose does not rest on custom, but must be fixed by law.   standard is whether a reasonable person in pt’s position would attach significance to the risks. excption built in for emergencies w/ unconscious pt, and for then disclosing risk to patient poses a threat to pt’s wellbeing. tiny risks don’t have to be disclosed

iii. this is a meaningless rule, since it doesn’t say whether doc should have disclosed risk of paralysis, which was at most 1%.  generall speaking, decision displays a reverence for autonomy & informed consent, but it’s almost impossible to to follow

STATUTES AND REGS

1. negligence per se

a. def (RST1 §14). actor is neg if, w/o excuse, violates statute designed to protect against type of accident the actor’s conduct causes, & if accident victim is w/in the class of persons the statute is designed to protect.  

b. Martin v Herzog (tk).  classic case of neg per se, I think.  ( decedent who hit a car and died was negligent for driving buggy w/out lights, because the statute makes such driving negligence in itself—not just evidence of negligence.

c. if statute is silent on whether there’s a cause of action, look at 3 factors

i. Osborne v. McMasters (Minn. 1889). druggist violated statutes by selling woman unlabeled poison, and is hence L even though there was no common-law right of action.  the statute fixes the duty of care.

1. if statute is silent re. cause of action, creates neg per se if:

a. must have safety purpose

i. note pure economic harm is outside duty, so statutes prevening those harms don’t create neg per se

b. ( must be member of class protected by statute (see Palsgraf: this is foreseeable-victim requirement)

c. ( must suffer injury (causation)

d. also covers secondary purposes of statute

i. Stimpson v. Wellington  (Mass 1969), ( drove illegally heavy truck over Cambridge streets. had duty to woman whose home was flooded by sub-street pipes he dislodged and broke. protecting her was w/in 2ndary purpose of statute

e. statute sets the duty of care.  changes what an “ordinary prudent man” would do, since it normally isn’t “prudent” to do things that violate the law.  suits are still under common law, but statute has specified what the duty is.

i. it’s now no longer usually a jury qn, since jury only gets qns where “a reasonable juror could decide either way.”

ii. even statutes enacted after the event can shed light on what’s reasonable, unless circs changed a lot btwn time of event and enactment of statute. ditto defective laws, since people rely on them.

f. when it would be riskier to follow than disobey statute, no neg-per-se in disobeying it.  eg no contributory neg when people walkng on highway walked on the right side of the highway (violating statute) and got struck, since traffic was coming much more heavily from ahead than behind. 

2. common-law duty and statutory “floor”

a. statute can specify the minimum duty of care for a given set of circumstances

i. Gorris v. Scott (England 1874), shipowner was not L after sheep were washed overboard in storm, even though he’d failed to pen them in compliance w/ Contagious Disease Act, b/c preventing damage that happened was outside purpose of act.

ii. Gorris has caused a lot of trouble. people say, why did he get off after not taking an important precaution, just b/c the disaster that happened b/c of his noncompliance w/ duty was not the disaster foreseen by the statute-writers?

iii. Genevieve says that, by adjusting the duty of RC, the statute suggests that someone breaking the statute isn’t exercising reasonable care, even w/r/t harms that aren’t the ones the statute specified.  if B < PLstatute, then B<PLstatute+extra
iv. MG says ( should have recovered in Gorris.  says the statute specified minimum duty of care in sheep on board deck. there can have been  other reasons for precaution than the one in statute, and you can recover for those too if statute is violated.  “the common law already recognies a duty, and then the statute says smething about what RC specifies in those circs.”

1. basically, by saying it’s unreasonable fr duty holder to viol statute w/r/t risks overed by statute, the statute also “proves” that conduct is unreasonable w/r/t other risks covered by common-law duty.

3. statute can’t create a right of action that contravenes its purpose

a. Uhr v. East Greenbush (NY 1999).  statute requiring schools to check kids 8-16 for scoliosis does not allow cause of action for girl whose scoliosis was undiagnosed for 1 yr, causing extra medical expense.  

i. the legislature meant the program to be cheap

1. that’s why it protects school districts from L for misfeasance in this pgm (and would probably have done for nonfeasance too, as here, if it had thought of it)

2. and that’s why it has orthopedists volunteer to train school personnel in doing the exams

4. licensing

a. not having a license is not evidence of neg per se when a medical practitioner injures a patient.

b. brown v. shyne (NY 1926).  ( had no medical license (a misdemeanor), but gave chiropractice treatment to π and she got paralyzed.  not neg per se.  the license itself doesn’t confer skill—a person w/ a license might have done just as bad, or good, a job.  

i. neg per se only applies where obedience to the statute would have obviated the danger
ii. MG this statute promotes safety by educating people, but it doesn’t promite substantive safe practics

iii. the ( can still be punished w/ criminal code or other laws

iv. FYI NY law now says that absence of a license creates a prima facie case for negligence—eg shifts the burden of proof to (, si ( has to show that he had appropriate skill, practiced RC

5. dram shop laws

a. even if the statute is silent, is there an implied cause of action? figuring that out isn’t always clear, desite RST 286. lots of states have drm shop acts, but they differ on what kind of neg these laws create (that forbid selling alohol to drink people.)   

i. some states find the law creates a new tort duty for bars, towards people injured by drunk custimers.  if it doesn’t expressly provide for a nw cause of action, then it must have a safety prpose (ie not ust about morals)

ii. intoxicated person can’t usu sue bars, since the law wasn’t created to protect them. sometimes they can recover under ordinary duty of care (bartender created forseeable risk of harm.)

ANIMALS

1. Rule: owner is strictly L for injuries caused by wild animals kept as pets, even if they had no prior knowledge of propensity to harm.  Owner has negligence L for injury by domesticated animals—only L if had RTK to know animal was dangerous.

a. RTK of danger: animal has attacked at least once, or (if a dog) simply constantly barks, bares teeth, and strains at leash.  

2. Absent knowing of danger, owner might have neg under ordinary duty of care if somehow failed to act reasonably.

3. Courts are pretty reluctant to apply strict L theories to animal bites, eg. pitbulls, b/c they’re still wedded to the fault principle.

ABNORMALLY DANGEROUS ACTIVITIES [what do we have to know about this stuff???]
1. Rule: (RST2 519): One who does an abnormally dangerous acrivity is subject to strict L for resultant harm to person, land, chattels, but limited to the kind of har whose possibility makes the activity abnormally dangerous.

2. Test for abnormal danger (RST2 520):

a. high risk of harm to others, w/ likely great degree

b. inability to elim risk through RC

i. ex in Cyanamid, no strict L for leakage of toxic chemical in railyard, because there was no safer place to put the yard, since US has a hub-and-spoke system.  Not worth imposing strict L when it would not get better deterrence than RC.

c. activity is uncommon

d. activity is inappropriate to place where carried out

e. activity is more dangerous to the community than it is valuabe

3. RST3 rule: strict L for physical harm resultant from abnormally dangerous activity. Activity is AD if creates 4cble and hily signif risk of phys harm even when RC exercised by all actors, AND acivity is uncommon.

4. Rationale: 

a. Strict L would not actually reduce risks for activities that satisfy RST2 factors, since they’re dangerous even when RC is exercised. This suggests compensation rationale, yet factors like location seem to provide recovery for some and not for others, on bases unrelated to compensation.   

b. RST3 eliminates deterrence factors and sticks to reciprocity.

c. But MG says the real reason is deterrence based on evidentiary ationale.

5. Application: courts very cautious about applying ultrhazardous strict L to new activities   

PRODUCT LIABILITY
1. History

a. Privity: originally limited to K’al relnshp btwn buyer and seller.

i. ex: Winterbottom, mail-coach driver cannot recover from coach maker after coach breaks and throws him off. (Policy concerns in play here).  Discouraged people from trying to recover under K duty.

b. Macpherson.  Mfr has duty to consumer not to sell car w/ faulty wheels.  Relies on Thomas v Winchester, wherein chemical mfr had L to consumer who bought mislabeled poison from pharmacist.

c. Escola.  Mfrs have a strict L duty to consumers, so waitress can sue Coca-Cola for exploding bottle.

i. rationale: public policy (putting responsibility where can bext reduce hazard); cost distribution; analogy to food.

d. RST2 § 402a
i. sellers are L for harm caused by unreasonably dangerous defective conditions in products if…

1. seller is engaged in biz of selling such a product, and

2. it is expected to and does reach the user w/o substantial change

ii. but rst takes no position on
1. harm to persons other than users (note: common law has since okayed this)
2. harm to seller of product expected to be processed before reaching consmer

3. seller of component.

iii. comments
1. no strict L, only neg L, for casual sellers—dealers have special responsibility

2. product must be unreasonably dangerous when it leaves seller’s hands—mishandling afterwards doesn’t make seller L, of course.  burden is on ( to show that it was defective when it left seller’s hands.

3. “unreasonably dangerous”—must be dangerous to an extent more than would be contemplated by ordinary consumer who purchases it. good whskey isn’t dangerous just b/c makes som eople drink, or butter b/c it puts cholesterol in your arteries.

4. some products are unavoidably unsafe in normal use, eg. the rabies vaccine.  these products are not unreasonably dangerous

2. Different types of defect
a. construction/mfrg defects.  ( need only show that product malfunctioned in a self-defeating way. Doesn’t have to show whether seller exercised RC

b. design/warning defects (in RST3, not RST2)
i. design: some products don’t malfunction, but have a defect in design/warning that is unreasonably dangerous, 

1. ex: car is designed w/o airbags.  

ii. warning: reasonable instructions/warnings could reduce 4cble risks of harm posed by product, but seller/distributor omits them, rendering the product not reasonably safe.

iii. risk/utility test (RST3) -- 
1. ( must ID alternative design/warning that passes the risk/utility test.  equivalent to Hand formula.
2. ex: design: consider claim that car is defectively designed for lacking airbags.  risk is increased risk to consumer caused by airbag absence.  (PL).  utility of design w/o airbag = savings the ordinary consumer experiences by not having airbag.  (B).  is B smaller than PL?

3. ex, warning: similarly, for warnings, ( IDs a safety instruction that is not in the alleged warning, shows the risk reduction it would cause, and then considers the cost/disutility of add’l disclosure.

a. cost of disclosure = information cost—time it taes ordinary consumer to read and recall the warning, & potential of crowding out other warnings.  consumer won’t read the warning unless the cost of reading  & remembering it is less than the safety benefit.

iv. consumer expectations test
1. endorsed by RST2

2. product is unreasonably danerous if “dangerous to an extent beyond that which would be contemplated by therdinary consumer who purchases it, with the ordinary knowledge common to the community as to its characteristics.”

3. dates back to old doctrine of implied warranty of merchantability.
3. Tort vs. K

a. Economic loss rule: a mfr can be held liable for physical injury caused by the product, but ( cannot recover in tort for the diminished value of the defective product, or for loss of profits caused by use of the product in this business.
i. but: can recover for other property damaged by defective property.  (Does not include integrated whole of which the defective object is a part.)
ii. Ex: Casa Clara: Homeowner cannot recover for loss in value of house caused by defective concrete that rusted girders.  
iii. Rationale: Tort duty is justified by safety problem resulting from information asymmetry btwn buyer and seller.  No recovery for econ loss because the seller cannot predict the L term of the loss, buyer has the informational advantage re. how the product is being used.  Result of buyer’s expensive use would have to be passed on to all other buyers, no possibility of a premium.  Poor buyers would effectively have to subsidize the rich buyers who have lots of property to ruin.  This is better handled under K law.
b. Intermediate position
i. most courts allow recovery for econ loss where the $ is used to prevent unavoidable risk of phys harm to consumer.  
1. ex: costs of medical monitoring created by risk
4. Product/service  
a. Retailers/distributors are L for product defects (functional strict) b/c can pass costs back up the chain.  Services are not products.  
b. Courts often defeat L for socially valuable activities that have a hybrid product/service nature (eg. docs installing a prosthesis).
i. courts can falsely claim this is the prouct/service distinction, but actually it’s abt social value, which is why beautician who scalds client’s head with product is still L
5. Construction/mfg defect
a. Rule: must have been in product when it left the retailer’s hands.  Can be created at any stage in the chain, not just mfrg.  Strict L—no need to show that there was negligence.  RST3 says it doesn’t matter that seller “exercised all possible care.” Evidentiary rationale
b. Test: Look at the design and ID deviation
c. Circumstantial evidence
i. Rule (RST3): Absent proof of specific defect, circumstantial evidence is OK for inference that (’s harm resulted from a product defect, when harm:
1. was of a kind that ordinarily occurs as a result of product defect
2. was not, in this case, solely the result of causes other than product defect existing at the time of sale or distribution
ii. very often, esp. in cases of fire, product is destroyed, so ( must show that a defect was more likely than not to have caused the accident, & that sucha  defect was attributable to the (.
iii. ex: fire in kitchen, it wasn’t the stove since the cabinets aren’t badly burned.
d. Food
i. exception to normal rule: relies on reasonable consumer expectations.  Chicken burrito carries “reasonable expectation” that chicken was deboned, so you can recover even though the bone is naturally part of the chicken’s “design.”
e. Erosion of safety rationale
i. note that w/ overseas production, retailers often have no control over product safety.  So safety rationale has limited import for L over seller.  Statutes in some states let seller of the hook when mfr can be hooked.
6. Design defect

a. old “patent danger” rule—rejected.  “Open and obvious” bars recovery
i. ex: Campo v. Scofield. Mfr is not L if design defect is open and obvious, eg rotating prop on airplane
ii. adapted from constrction cases, where it was sensible b/c user’s and mfr’s BPL terms were the same
iii. in design cases, they don’t line up as well.  
1. someone who uses a cracked coke bottle made the choice of : B(value of product) > PL(defect).
2. but someone who buys a car w/o an airbag is making the decision of B(auto)< PL (no airbag).  his choices are auto or no auto, whereas mfr’s choice is airbag or no airbag.
a. compare Lamson (axe rack case)--(’s B is whether to quit his job, (’s B is whether to fix the rack
b. new rule—current.  courts generally bar recovery when consumer and mfr have same BPL considerations—esp if consumer had choice, and even if consumer forwent the safer option because it was more expensive (that’s a BPL decision).
1. ex: Linegar (bulletproof vest case).  ( has plenty of other vests to choose from, got this vest because it was lighter. wasn’t choosing between “vest or no vest.”  burden/cost/functionality of the bulletproof suit wasn’t worth it, so ( chose the vest, and now he’s making the opposite arg in court
2. ex: you can’t buy a tiny car and then argue in court it’s defensive b/c less safe than an SUV.  this would be category L.  Court’s decision when a proposed change would make the product into a completely different category.  Legislatures generally limit category L to protect choice.
c. limits of design L
i. don’t want it to cover every product
ii. category L
1. courts drive some cats off the market as too unsafe for the market, even when designed in safest possible way—vinyl pools, handguns mosty used by criminals
2. legislatures have overturned in most cases.  limit L to protect choice.

d. tests: barker allows either of 2
i. risk/utility test (RST3) -- 
1. ( must ID alternative design/warning that passes the risk/utility test.  equivalent to Hand formula.
2. ex: design: consider claim that car is defectively designed for lacking airbags.  risk is increased risk to consumer caused by airbag absence (PL).  utility of design w/o airbag = savings the ordinary consumer experiences by not having airbag = (B).  is B smaller than PL?

3. ex, warning: similarly, for warnings, ( IDs a safety instruction that is not in the alleged warning, shows the risk reduction it would cause, and then considers the cost/disutility of add’l disclosure.

a. cost of disclosure = information cost—time it taes ordinary consumer to read and recall the warning, & potential of crowding out other warnings.  consumer won’t read the warning unless the cost of reading  & remembering it is less than the safety benefit.

ii. consumer expectations test
1. endorsed by RST2

2. product is unreasonably danerous if  has failed to perform as safely as an ordinary consumer would expect when used in an intended or reasonably foreseeable manner

3. often impossible to use b/c consumers don’t really have expectations

4. dates back to old doctrine of implied warranty of merchantability.
iii. choice of which test
1. turns on what kind of testimony to use
a. risk/utility test requires expert to explain that reasonably safe design would be
b. consumer expectations test leaves it to jury to analyze whether airbag should have been there
7. Defective warning
a. cover both how to use the product, and foreseeable misuse
b. learned intermediary rule—absolves some (s of L if doctor didn’t pass on the warning.
i. drug or device is not reasonably safe due to inadequate instructions/warnings if they aren’t provied to

1. docs

2. patient when the mfr knows that docs won’t be in a position to reduce the risk of har in acccordance w. instructions

c. duty to warn is being eroded in some medical cases.  eg. for some childhood vaccine cases, there is statutory compensation and no tort duty
d. pharmacists do not have duty to warn
e. unavoidably dangerous: warning must allow informed consumer choice for products that can’t be taken off the market b/c eliminating the side effects undermines the treatment no strict L.


i. ex Hepatiti from blood transfusions (before there was a test)
f. causation: 
i. ( must show defective warning proximately caused the harm
ii. big incentive for self-serving testimony by (--“if there had been a warning about strokes, I never would have taken the pill.”
iii. courts often presume causation, because proof warning was defective = proof of causation.  
1. by definition, if the warning is defective, the average person wouldn’t have heeded the risk
a. where the only possible safety decision is not to take the product (no Q of negligent use), then presumption that an average person, properly warned, would not take the product, implies the product is too unsafe to be on the shelves.  if so, the warning is not truly an alternative that would have made the product OK (ruining (’s case). ( can only get around by suggesting that she, eccentrically, would stop taking the product if warned, but that the average consumer wouldn’t,
b. in short, consumer can never recover under ordinary burden of proof ( evidentiary rationale for strict L.

g. risk/utility test.  B term is the “information cost” of putting in so many warnings that users don’t heed any.  ( must ID some precaution that would eliminate risk in a reasonable manner
i. when test?

1. vassallo rule: mfr only has duty to warn of risks that were reasonably foreseeable at time of sale, or could have been discovered thru reasonable testing. held to standard of knowledge of an expert, subj. to continuing duty to warn.
2. hindsight test: minority test.  evaluate ( by knowledge at time of trial, rather than time of sale.  
a. rationale: evidentiary.  ( can’t prove ( should have done more tests at time of sale.  this gives mfr incentive to do testing post-sale, which they otherwise wouldn’t do for fear of finding out bad news abt product
8. (’s conduct
a. comparative fault is allowed, even for mfrg defects, but AOR is not an independent defense per RST3.
i. ex: Daly, drunk guy, not using seatbelt, crashed his car and was killed. π alleged door lock was defectivey designed, which is why it flew open.
b. AOR
i. disclaimer cannot bar or reject product L claims by hurt persons.
BREACH

UNTAKEN PRECAUTIONS/CIRCUMSTANTIAL EVIDENCE
1. Untaken precaution

a. a lot rides on how ( frames the untaken precaution.  Cooley v. Public Service Co., no recovery b/c ( who was injured by haywire telephone after telco wire tangled w/ power line in a storm, cannot show safer precaution that telco should have taken.
b. distinguish from hypothetical inquiry in causation phase (eg. Gyerman). 
i. in this inquiry, which is a duty hypothetical inquiry, ( must show that there’s an alternative and it would have been safer overall.  
ii. in the causation hypothetical, like Gyerman, the ( (when fighting contrib negligence) is trying to show there’s no alternative he could have taken that would have been safer, or (in primary case), that ( had an alternative that would have made ( safer.
2. Res ipsa loquitur
a. Rule 
i. (Prosser):

1. event must be of a kind which ordinarily doesn’t occur in absence of someone’s negligence
2. must be caused by agent/instrumentality w/in (’s exclusive control

a. ex: no L when fishing boat randomly disappears, b/c not obvious that it was boat-owner’s fault. (walston).  but L in plane crash where plane ran out of fuel and cabin was full of beer cans, b/c fault is more obviously (’s. (newing.)
b. partial control: hotel has only partial control of its room furniture (guests have other part), and its vigilance wouldn’t be enough to stop the harm, so no L when guest throws chair out the window on V-J Day.  (larson v. st. francis hotel)
3. must not have been due to any voluntary action/contribution on (’s part ( this rule superseded by rise of comparative neg
ii. (RST3): The factfinder can infer that ( has been negligent when the accident causing the (’s physical harm is a type of accident that ordinarily happens as a result of the negligence of a class of actors of which the ( is a relevant member
b. rationale
i. allows ( to get around evidentiary burden when (’s servants are likely to lie, or when it’s hard to gether evidence
ii. allows proof of (’s negligence by circumstantial evidence

c. foreseeability required for duty, as always
i. distinguish larson hotel case (above) from another case: hotel is L when hooliganish guests attending long in-hotel party throw something out the window of the hospitality suite.  hotel should have known.
d. guests/passengers
i. people who are guests or car passengers have harder time getting res ipsa, since they’re in a position to observe whether ( exercised RC.
1. concurrence to pfaffenbach. ( passenger could recover when truck skidded across centerline and hit her car (vehicles crossing centerline create res ipsa case).  but she could not necess. have recovered under res ipsa if she had been passenger in the truck.
e. many precautions v. few
i. (s most often invoke res ipsa when there are many possible untaken precautions, and they don’t know which one harmed them.  when ( failed to take a specific precaution (eg. car dealer didn’t screw the wheel on well), they sue for neg in omitting that precaution.

f. misapplied
i. no reason to think neg the cause
1. some products malfunction even when there is no negligent behavior, eg. one in a million coke bottles explodes in your hand, or, b/c of complication, escalators just break sometimes.
2. in such cases, courts sometimes find res ipsa anyway (eg colmenares, couple injured when escalator breaks, despite no evidence it was negligently serviced).  MG says hard to armchair philosophize, but it doesn’t look like there was evidence of neg here.
3. correct solution in many such cases is strict products L
ii. often invoked when ( has  a weak prima facie case

1. in res ipsa cases, always ask yourself whether the evidence is truly unavailable, or if ( has some but it’s weak.

2. galbraith: ( car passenger sues daughter’s friend, who was driving (under daughter’s supervision) and got in accident.  argues res ipsa (unsuccessfuly), because daughter probly doesn’t want to take the stand to testify against friend’
g. extension in ybarra
i. in ybarra v. spangard, court allowed ( to violate the black-letter requirement of exclusive control, recovering from doctors and nurses who performed operation, w/o knowing which (s had control of the instrumentalities, and which were responsible for the acts of which.  court criticized rigidity of application, and said the point of the rule was to put burden on (s to smoke out wrongdoers.    ( unpopular extension b/c it extends unpopular aspect of the r.i.l. doctrine, which today is mostly seen as a rule of circumstantial evidence.
h. canonical case
i. ( is hit by a barrel of flour being lowered from window of a flour warehouse.  Occurrence itself is reasonable evidence of negligence on warehouse’s part.  Warehouse has burden of showing barrel wasn’t in its custody. (byrne v boadle, 1863)
CAUSATION

1. Factual Causation
a. one of the 2 elements of causaton
i. cause in fact – did the tortious conduct cause the injury in Q? often discussed in “but-for” terms.  discussed in this section
ii. legal cause/proximate cause.  policy-driven determinations about what sort of causes to allow recovery for.

b. but-for inquiry
i. ID the injuries and (’s wrongful conduct.  take out the tortious risk and re-run the situation.  if injury would still have happened, tortious risk was not  factual cause. 

1. much depends upon what tortious risk is chosen—eg in grimstad, ( sued for lack of life preservers, but court changed it life buoys (belowdecks) and still didn’t find neg.  ( should have argued that the hypothetical precaution was life buoys on deck.
2. ex Gyerman, court imagined different precautions that longshoreman could have taken to avoid getting injured by fishmeal.  “contemplating the counterfactual world.”

ii. not appropriate for multiple tortious causes
iii. ex: ( who couldn’t swim fell off barge which was negligently unequipped w/ life buoys.  because he quickly sank, no causation since he couldn’t have survived long enough to catch the (hypothetical) buoy anyway. (grimstad)

c. liberal rule of causation
i. rule: if a negligent act was deemed wrongful b/c it increased chances of a particular type of mishap, and the mishap happened ( trier of fact can find negligence. up to the negligent party to deny. 

1. origin: ( was over-prescribed a drug for 1 month and gave birth to a son who died.  Unclear whether death was due to the overdose or to the regular dose (which was also high).  court finds it was the overdose. (zuchowitz).

2. application: Shoud apply only to human situations where there is uncertainty about the probabilities, not to toxic/statistical cases. (MG would not apply it to the original zuchowitz situation, would just measure the probs and see if they doubled.)  creates a presumption to get the case to the jury, which must still apply preponderance standard.

3. examples
a. I’m speeding and get in an accident. did the speeding cause the accident, or just the driving?  liberal rule says it was the speeding.
b. ship is L for drunken sailor who fell off a ship and drowned, b/c ship negligently lacked rocket-powered line-thrower.  even though there’s less than 51% chance of survival even in the counterfactual. (reyes.)
c. train station is L to fat womn who slipped on unlighted stairs, even though she might have slipped even in the light.

d. grimstad is probably still too remote to qualify, fails the “any reasonable juror” test.

ii. not a burden shift
1. court is not shifting BOP here, as evidence by fact that I still can’t recover from co. that polluted aquifer, causing 1/3 of my cancer.

2. instead, liberal rule says judge can look to the duty of care to draw behavioral inferences about what facts should be allowed to go to the jury.  jury then applies preponderance standard in making decision—which is why grimstad ( could not recover.

iii. only applied in human situations—not toxic torts or other statistics-based cases, where we don’t need a presumption (so MG thinks zuchowitz was wrong)

d. “loss of chance” doctrine
i. allows recovery for loss of chance to survive in malpractice cases where ( was more likely than not that ( would have died before the malpractice.  (under preponderance rule, there couldn’t be recovery here b/c risk can’t be more-than-doubled.)

1. ex hospital negligently fails to diagnose (’s cancer on first visit, when 5-yr survival chance was 39%.  by the time they catch, it’s 25%.  Judge allows evidence to jury.  (herskovits).

ii. some courts don’t use it. and it’s never/v. seldom applied outside malpractice

iii. not a recovery for risk itself.
1. if mere risk were being compensated, cancer patient would be allowed to recover from toxic factory that had non-preponderantly increased his cancer risk, eg. from 9-12%.  whereas in fact, ( can only recover if factory doubles his risk.
2. plus, recovery-for-risk would imply that ( could seek damages even if the harm never materialized in him (even if he never got cancer).

iv. based on belief that doctors matter
1. MG believes that loss-of-chance is based on the folk belief that it matters what doctor you get, that your odds are better than the stats convey.  on this understanding, the doc could have had a far greater impact on your survival probabilities than the population-wide stats suggest.

e. expert witnesses
i. old rule (frye): Expert testimony re scientific evidence must have gained “general acceptance in the field.”

ii. daubert (1993): trial judges are gatekeepers of scientific evidence, must determine whether it is both relevant & reliable.  

1. meant to liberalize rule of scientific proof, but came along just as judges were getting nervous about junk science…

iii. joiner (1997).  TC judge can throw out expert testimony he’s skeptical of, and AC’s can only review using abuse-of-discretion standard.


2. Tests of Proximate Cause
a. tests of proximate cause are used to limit L that would otherwise attach under the but-for test of causation in fact

i. eg., my house sets house B on fire, house B sets house C on fire, etc., and house Z sues me.

b. duty vs causation

i. both define (’s scope of L.  

ii. duty involves determing whether defined class of actors should be legally responsible for accidents caused by certain types of risks.  issue of law.
iii. proximate cause = whether the categorical duty encompasses the particular risk that caused the injury. case-specific Q for the jury.
c. old rule – “last wrongdoer”
i. under early common law, the last wrongdoer is responsible for the injuries.  Eg, negligent guarded train hits wagon, guards let thieves steal the contents of wagon, only the thieves are L.  by 1918 (brower) this rule was changing to encompass foreseeable harms, so train was held L.

d. directness test
i. rule: an indirect cause is only proximate when it foreseeably brings about the harm, but a direct cause is always proximate
1. Polemis: lessee of ship is L for explosion caused when his crew accidentally drops a log into the hold, causing spontaneous explosion after it sparks gas vapors.

ii. risk rule is always used to modify:

1. RST3: an actor’s L is limited to those physical harms that result from the risks that made the actor’s conduct tortious.

a. look to the behavior implied by the duty
2. eg, if I hand a loaded gun to a child and he drops it on his foot, bruising it, I am not L.

iii. ex Berry v. Sugar Notch, no contrib neg on the part of speeding driver who sued city after getting hit by badly maintained tree that fell on his car. 

iv. superseding (≠intervening) causes
1. v. time-based

a. unforeseeable thing that comes in afterward is superseding and breaks the chain. eg. storm that swirls around the embers from a campfire that I negligently allowed to smolder is superseding.  whereas storm that was there when I set the fire is not superseding

b. court is faced to make difficult time-related problems. after all, the storm still “existed” somewhere 100 mi. away.  A butterfly started it in China!
2. human conduct is usually intervening, except in the case of rescues, which can be automatic (rescue rule)

a. eg.  wagner,RR is L to (  who walked back over RR bridge to find cousin who’d fallen out of train, and then fell off himself.  decision of rescuer to rescue is not an intervening cause.
v. no longer good law in the Commonwealth—demolished by Wagon Mound I, which found ship that spilled oil into Sydney Harbor not L for unforeseeable burning of the oil, which damaged a dock.

e. foreseeability test
i. rule: (’s negligence is a prox cause only of those types of accidents that a reasonable person would have foreseen at the time of the conduct in question.
1. Palsgraf is leading case

ii. note that foreseeability is also an element of duty.  

1. duty inquiry: judge asks, in general, in this category of cases, is there duty from this category of ( twds this category of (?

2. jury inquiry: is this ( foreseeable, and was this a foreseeable type of harm?

3. RST 3 moves foreseeability into proximate cause b/c lots of judges think foreseeability question is purely for them to decide—they’re usurping jury’s role!  

iii. characterization of the foreseeable risk

1. there’s often an argument here.  method: ID the category of risk included in the duty, and see whether the ( was harmed by that category.
2. no duty to unforeseeable victims.  ex: my toilet floods and causes a wiring short-circuit. I am L to people who touch the plumbing fixtures inside and get shocked, but not to someone who does so outside, even if lawfully watering my plants (hebert v. enos)
3. ex pump co might have duty to someone who gets hurt unnecesssarily shimmying along a pipe after fighting defective pump fire. exunion pipe: 

a. arguably, but this is “the kind of harm that happens when people fight fires, & get tired, etc..”  

b. but arguably not--( will argue that it’s due to bad leadershup of supervisor, etc.  ( has interest in broad construction of the risk here, ( in narrow.
4. ex trucker probably has no duty to  rescuer when he negligently omitted  safety flare & caused accident,  and deranged crash victim shot 3rd-party rescuer. (lynch)   

a. simple inquiry:  by putting flares in the road, do you contemplate the duty that someone might get shot?

5. ex: virden (high school maintenance guy, faulty angle iron).  duty of iron co is not to have the iron fall on people’s heads. do they have a duty to people correcting the condition? no.

6. ex: doughty: no duty 
f. equivalence of the 2 tests for prima facie case
i. foreseeability and directness+risk tests lead to same results for determining L.  eg, in polemis, it was foreseeable there would be (some) harm caused by dropping the plank; likewise, in palsgraf, risk rule would keep the RR safe from L for (’s harm.

g. damages
i. in damages, apply directness test.  damages phase  cannot add new victims, merely determines the extent of damages to a given victim who was established in the prima facie case!
1. once the prima facie case is made, ( is L for directly caused unforeseeable harms.
a. eggshell-skull rule: foreseeability determines fact of L, but directness determines extent. even if ( could not foresee (’s pre-existing susceptibility for full extent of harm, he’s L for the full extent.  (if I hit someone with an eggshell skull, I’m L for the full harm.)  (cf. Vosburg!)
b. ex therefore, in polemis, once there was a prima facie case, direct unforeseeable consequences could be used in computing daages.

c. ex: Petition of Kinsman Transit Co, ice cakes unmoored a negligently tied ship, which hit another ship and knocked it loose, they both drifted and pulled down a drawbridge, causing flooding.  drawbridge crew and first ship are both L, despie lack of foreseeability, b/c of thin skull rule.  
2. rationale
a. foreseeability would create a one-sided advantage favoring the (
i. ( hitting eggshell guy would pay low damages (only what was foeseeable)

ii. ( hitting hard-headed guy would pay damages far below the foreseeable (since he’d do less damage than foreseen.)

b. directness test is fairer for damages.  

i. It’s impossible for ( to convincingly demonstrate, eg, loss of earning 30 yrs in the future. so that burden is reduced.  ( need only establish  amt of damages “with as much certainty as the nature of the tort and the circumstances permit.”  

3. in other words, direct harms, whether foreseeable or unforeseeable, are on the table for damages.  so are indirect harms, but these are limited by foreseeabilty.  direct unforeseeable consequences are relevant only in damages phase.
4. problem
a. this obviously creates L that is disproportionate to the “badness” of the person’s act—eg the poor person who dropped that timber into the boat in Polemis.  But from a compensatiry perspective, who cares?

ii. causation v damages
1. dillon rule: when ( has a very low life expectancy, court can find causation but very low damages.
a. dillon: boy fell off bridge and grabbed a hi-voltage wire as he fell.  the current killed him, but it only deprived him of a life that would have been short (seconds longer) or very crippled, so damages are low.

b. contrast: if I negligently run into you in the street, making you miss your plane which then crashed, I cannot claim low damages under the dillon rule, b/c your life expectancy at time of crash is full.
3. Multiple Tortious Causes
a. tests to use
i. but-for test is inappropriate where there are multiple, independently sufficient (or cumulative) causes.  would unjustly deny recovery to (.

1. (but-for test may still apply to act-of-god cases, ie. if my fire merges with a forest fire, I’m not L)

ii. substantial-factor test (RST 431)
1. multiple, independent harms (eg., 2 fires): would (’s tort have been sufficient to cause the harm in question?

2. cumulative harm (probable independent, too) (eg, asbestos): was (’s harm a significant contributor within the pile of risks?  (meant to weed out de minimis contributions.)

a. (’s L will be proportionate to each (’s harm

b. justified by MG’s grouping theory of L: the group as a whole is at least 51% likely to have caused the harm, so individual (s can fairly be made to pay their share.

c. application to cumulative harms originates in asbestos cases—one grain is sufficient to cause harm but too minimal to try, (s are only L when they produced a “substantial” amt of the relevant asbestos

iii. NESS test
1. RST3’s formulation of “substantial factor” test.

2. π must show that conduct was a Necessary Element of a Sufficient Causal Set.

a. In other words, a set of sufficient conditions can be constructed that depends on (’s conduct to put it over the top into causation.

b. apportionment
i. not possible under early common law, though if second tortfeasor was sued, he could sue the rimary for indemnity

ii. RST recommends when possible

1. bell petroleum: of 3 succcessive operators of chrome-plating operations on a single site, costs of toxic chromium cleanup should be apportioned based on who put the most chromium into the environment.

2. us v. burlington northern & santa fe Ry., TC was wrong for using a formulaic approach (percentage of land owned, amount of a hazardous waste ( was responsible for, % of the time that land was leased out to polluter) to compute RR’s L for chemical storage on land part-owned by it.  9th cir said court had to use more sophisticated approach that didn’t assume constant leakage of chemicals, and equal contamination from each chemical.
c. alternative L

i. when one of two (s is L, but not both, and it’s impossible to tell which, they each have joint and several L, even though each falls below the 51% BOP.  court shifts burden to (s.
1. ex: Summers v. Tice, ( can recover in full from 2 hunting partners who both shot at same time.  One or the other, but not both, caused (’s injury

ii. Not a true burden shift
1. Court here says, “as btwn the ( wrongdoers and the innocent (, ( should not bear burden of information,” which sounds like burden shifting.  But this principle would imply that toxic factory would bear burden of showing nature was the cause of harm, not it. In fact, (s are being treated as a preponderant group (see market-share L, below).  Prima facie case is satisfied, in this sense, w/o a burden shift.  

MULTIPLE TORTFEASORS

1. Joint and several L 
a. applies when:

i. joint duty: conspirators, aiding & abetting, bizmen in partnership together

1. requires either existence of concert of action, or breach of a joint duty

ii. multiple tortfeasors, each independently responsible for (’s harm. π can sue any one and collect or all damages.

1. Grouping L: Minority of courts (Ybarra) discard notion that all (s must have created some risk.  Allow JSL of many actors even when only one (unknown which) created any risk at all, on res ipsa loquitur theory.  Most favored when ( hold selves out as a group to (.

a. ex: Ybarra, 8-person surgical team all L for injury that only one of them can have inflicted.
iii. indivisible injuries—two (s are L to different degree, but the injury cannot be divvied up among them, so each is JSL

1. eg. ( is hit by drunk driver, and (’s car has defective seatbelt  car mfr is L for all injuries.

2. ex: Ravo v. Rogatnick. OB delivers baby badly, pediatrician misdiagnoses and mis-treats the harm.  Pediatrician is only 20% L but is JSL b/c injury is indivisible.

b. ( must prove case against individual (, as distinct from market-share L

2. Vicarious L
a. rule: employer is L for foreseeabl risks created by employee w/in scope of employment that are characteristic of the enterprise.
i. classic case: bushey.  US is L for damage done when drunken sailor returns from shore leave and wrecks a dry-dock, b/c activity of drunken seamen coming back could have been foreseen.
ii. “characteristic”: 
1. difficult cases straddle work/nonwork line
a. if someone drives home drunk from work and crashes, no vicarious L, unless they’re coming back from an office party.
b. if one employee sexually harasses another, employer isn’t necessarily L, unless something about the workplace enabled the harassent: eg. harasser had a position of workplace power over the harassed.
iii. generally, no liability when employee creates risks identical w/ those caused by the community in general.  eg, ship is not L when employee on shore leave burns down a bar.
iv. employer has full right to indemnification from the employee
b. exceptions
i. frolic and detour: no vicarious L when employee makes a large deviation from reqirements of the job.
1. ex: driving 4 blocks out of the way on a personal errand is a small deviation.  driving employer’s truck to church, from which you plan to visit a worksite, and then killing someone on the way, could be a small deviation also, if the employee had the authority to determine his own intinereary.
ii. independent contractors—no vicarious L 
1. exceptions!

a. there is L if the contractor is acting like an employee—employer has “relinquished the right of control ordinarily enjoyed by an employer of labor.”  court tests actual, not on-paper, relnshp.
b. rst 427, p. in some situations, A indpendently contracts B to do a job that has so much special dange to others, that A is L for harm negligently done by B, even though the’s not the employer.

c. “apparent authority” people who seems like they’re employees can create vicarious L even when they’re really indy contractors, eg. petrovich, patient believed the doc was an employee of the HMO.

i. ( must show (1) HMO held self out as the provider, w/o informing patient abt indy Ks, and (2) patient justifiably relied on conduct of HMO by looking to it to provide health-care svces, rather than to a specific physician..

c. rationale
i. MG’s rationale: foreseeability.  employer takes a foreseeable risk entereing a line of biz, that characteristic harms will resut.

1. exception to the 2 common strict-L rationales.  

a. not evidentiary rationale (employee doesn’t need extra incentive to act reasonably). not compensation ofr nonreciprocal risk, since doing a job is a common activity w/in the community.

b. the other prominent exceptions are L arising from private necessity and ultrahardous risk. )  justiication: actor can fairly be held responsible for foreseeable injuries caused by exercise of autonomy.
ii. not bushey rationale (“deeply rooted sentiment that a biz enterprise cannot justly disclaim L for accidents which may fairly be said to be characteristic of its activities”) b/c knife cuts are characteristic of selling knives to people, and crashes of selling cars, but we don’t impose strict L for these.

3. Market-Share L
a. Joinder requirement of Summers cannot be obeyed when all potential tortfeasors cannot be found.  In such cases, following Sindell rule, ( can join a substantial share of (s, and then hold each L for his share of the market.  As long as entire group meets preponderance threshold (51%), member components can be sued according to contribution.

b. Not risk-based L
i. if this was risk-based L, we wouldn’t require substantial-share joinder, and we wouldn’t require preponderance in factory-emissions cases, and we’d hold people L for risk even if the risk didn’t materialize.

c. Extension of Summers
i. after all, in that case, the 2 (s, taken a a group, more likely than not caused the harm.  but we don’t apply JSL as in Summers, b/c we haven’t joined all potential (s here, and we don’t want people paying more than their shares.

d. Grouping theory applied in many cases

i. eagle-picher: entire group of asbestos farmers must meet the preponderance threshold

ii. ravo: “indivisible injury” rule means doctors are treated as a JSL group when both negligently contributed to baby’s harm—OB made him brain damaged, pediatrician treated badly

e. Tortious risk must be fungible, for this and market-share L.  Eg.  mfrs w/ different levels of leads in their  individual paints, and differently bad kinds of lead, can’t be sued together in market share L. .  But actors do not need to be fungible: an HIV+ noninforming sex partner and a negligent blood transfusion provider can be sued together.

DEFENSES BASED ON (’S CONDUCT

1. (note that until the 1970s and the rise of apportionemnt, these were all-or-nothing defenses: either the ( or the ( was neg, but not both.  MG often discusses as all-or-nothing)
2. Contributory negligence
a. rule (RST2)
i. (’s negligence is a legally contribbing cause of his harm iff it is a substantial factor in bringing about his harm and there is no rule restricting his reponsibiliyt for it
ii. rules which determine causal relation btwn (’s neg conduct and harm resutant are the same as those for causality btwn the (’s neg conduct and resulting harm to others

1. If ( behaved w/ RC he cannot be contrib neg.  Eg Beems, RR worker signalled for train to slow down, then, assuming he’d be obeyed, ducked in and started uncoupling cars.  Train didn’t slow down and he was killed.  No CN b/c (’ conduct was reasonable under the facrs.

b. canonical case
i. Butterfield.  ( put pole across the road to repair his house, ( came negligently galloping down the road and fell over the pole.  ( is contrib neg.

c. right to use property reasonably.
i. ( cannot be forced to use his property so as to be safe to someone else’s negligence.

1. ex: LeRoy Fibre.  No CN by ( who had straw stacked on his land 70 ft from RR tracks, and negligently operated train set it on fire.  

2. compare: In LeRoy, court said that there would be CN if ( had his straw close enough to tracks that a non-negligently operated train would also set a fire.
d. causal understanding
i. in contrib neg cases, each party can show that the other party’s neg was a but-for cause of the injury. and RC behavior of either party would have been enough to prevent the injury.  accident depends on (neg and (CN.  so tort law has no basis for shifting the loss ( loss lies where it fell.
1. (N & (contribneg ( ACCIDENT
2. (N & (RC ( NO
3. (RC & (N ( NO
e. exceptions
i. kids

ii. laborers

1. because of laborers’ limited power in the workplace, they may have a limited scope of duty ( makes it harder for ( to allege ( laborer’s contrib neg by pointing to steps the laborer should have taken. (gyerman.)

iii. custodial cases—the crazies are in my care b/c they can’t act reasonably, so I have to protect them from risks. I can’t plead their failure to act reasonably as a defense.

iv. private necessity

1. if a person fleeing a gang attack runs into the path of a negligently speeding car on the hway( no contrib negligence if he’s acting as a reasonably prudent person would under the same emergency circumstances
a. RST3 allows “an unexpected emergency requiring rapid response,” but, as always, a party cannot rely on emergency created by his prior negligence.
2. Last Clear Chance
a. Rules
i. Helpless (: ( who negligently subjected self to risk of harm from (’s subsequent negligence may recover if, immediately preceding the harm, 

1. ( cannot avoid it using RC

2. ( negligently fails to use RC to avoid the harm, when he knows/has RTK of the situation & peril, or would discover the situation using the vigilance required by duty to (
ii. Inattentive (: if the ( negligently creates the harm, knows of (’s situation, realizes/RTK that ( is inattentive (and won’t discover the peril), and passes up an RC opp’y to avoid the harm, then ( can recover even if he could have avoided the harm with reasonable vigilance.
b. In human lingo:
i. ( acts negligently, then (  discovered/should have discovered the prior negligence, and goes on to negligently cause (’s injury.  ( is fully L under last clear chance b/c his neg behavior occurs after the ( acted unreasonably.

c. Rationale
i. deterrence.  ( would have reduced incentive to avoid accident if he knew the common-law rule would bar the ( from recovery.
1. note this same argument doesn’t apply cleanly to contributory negligence, since ( in a contrib neg case dos not have an incentive to harm self.
d. Causal analysis

i. In LCC cases, ( has already failed to exercise RC at a prior point in time, so ((N & (RC ( NO) term drops out.  only remaining situations:

1. (N & (N ( ACCIDENT

2. (RC & (N ( NO

ii. in other words, (’s behavior is determing factor in whether there’s an accident.
3. Assumption of risk
a. rule: no negligence on part of ( if ( voluntarily and knowingly assumed the risks inherent to the activity.
b. problems
i. this rule is overbroad.  limit thus: safety decision by ( must involve same PLs and Bs as safety decision by (.
1. --> court improperly found assumption of risk in Lawson, where O.W.H. said guy in hatchet workshop cannot recover from employer who installed a new hatchet rack and refused to remove after ( warned of the danger of hatchets falling.  OWH said the guy assumed the risk of not quitting, but that decision involves a much bigger and more onerous B than the employer’s decision whether to swap out the faulty rack.

a. contrast:  if I get into the car with my obviously drunk friend driving, I have assumed the risk b/c I’m making the same safety decision she did

ii. the rule often applies to the average individual, not the individual (.  ex: baseballs stadium fans assume the risk of being hit by a ball, b/c the average person would trade the risk for the unobstructed view.

c. primary v. secondary assumption of risk

i. would average/ordinary person want to expose self to risk in doing the activity? this is primary assumption of risk. some activities have an inherent risk.  (eg. skiing)

ii. secondary: ( owes a duty to the (, breaches that duty by acting negligently, and the ( chooses to face the risk. majority rule is that courts just choose to treat this as contributory negligence—it’s no different, since (’s choice was by definition unreasonable. 

d. exculpatory agreements (express AOR)

i. agreements that release (s in advance from potential L (eg. ski-resort operators) are unenforceable as contrary to public policy if they meet the tunkl test

1. concerns biz of type generally thought suitable for reg

2. party seeking exculpation is performing service of great importance to the public

3. party holds self out as willing to perform service for any member of the public who seeks it, or at least any w/in certain standards

4. as result of essential nature of the service, in economic setting of transaction, party invoking exculpation has deisive advantage of bargaining strength against members of the public seeking his services

5. in exercising superior bargaining poer, party confronts public w/ a stndardized adhesion K of exclupation

6. as a resuly of transaction, person/property of the purchaser is placed under control of the seller, subject to the risk of carelessness by seller/agents

ii. ex dalury:  despite exculpatory agmt, man can recover from ski resort for negligently constructed pole near lift line

1. decision says ski resorts are best able to make themselves safe and this would remove their incentive; 

2. MG also notes that smacking into a pole is not w/in the kind of risks you assume when you go skiing (as compared to, eg, falling and breaking a leg).  people can’t accept risks that they don’t have an informed basis for knowing about (cf. Lampson).

e. RST3 eliminates doctrine, using objective consent
i. treats primary AOR as no-duty rule: ( has no or lesser duty to ( in situations where people generally assume the risk, eg skiing.

ii. treats secondary AOR as contributory/comparative negligence.

4. Comparative negligence (incorporate Li somehow?)
a. history
i. courts used to treat (’s negligence as winner-take all: if ( was contrib neg, then couldn’t recover.  
ii. this is product of idea that an accident has one single objective cause.  that notion was meant to prevent judges from wildly implying duties and redistributing wealth.
iii. even before institution of comparative resp., juries would instinctively apply: if ( was somewhat neg, they would find for ( anyway, but lower damage award.
b. prima facie case and damages
i. p.f. case must be satisfied, & requires that each party be a but-for cause of the harm.  

ii. 20% award does not imply that one party is 20% cause.
iii. percentages apply to damage award only.

iv. damages award based on rel. culpability & relative strength of causal connection/contribution to harm—not just “faultiness.”
1. ex: 1993 WTC bombing, jury found LL 68% responsible for the harm
c. pure v. impure approaches
i. pure: in all cases, parties are L in proportion to fault
ii. impure: L is proportionate to fault unless ( is more faulty than ( ( ( is barred from recovery
1. majority rule today.  1979, W.V. Sup Ct justified with “clean hands” argument. (p. 392)
2. one-sided ( advantage
a. ( cannot recover if was more at fault than (, but ( can seek comp resp from ( even if it was more faulty than (
d. effect on other (’s-conduct defenses
i. last clear chance—has crumbled, b/c it was just a palliative for the bad old regime of contrib neg.  (since it allowed contrib neg (s to recover from (s who had the last clear chance.)
1. exception: neg ( can recover in full for injury caused by doc’s malpractice, rather than having to comparatively figure in their own responsibility
ii. AOR
1. primary AOR is unaffected by comp resp, since it was a no-duty situation
2. secondary AOR treated as contrib neg/comp resp.
a. RST3 says (s can get flexibility here by treating as implied-in-fact K (( Ks for the risk)
3. express AOR is still a complete defense
a. MG thinks secondary AOR should be a complete defense too—both are like consent.
e. apportionment among (s (I have Qs re how much I need to know on this topic)
i. each ( is legally L for 100% of the harm, but juries usu. don’t apply JSL (though american motorcycle says they can); instead, they apportion damages.   (dole v. dow)
ii. lots of tricky questions re how to apportion L.  every state has different system.
iii. three approaches if some (s settle and some go to trial (McDermott)  

1. pro tanto 1: non-settling (s pay share of an amount that = (whole damages, offset by settlement amt), and then get contribution from settling (s if they’ve paid more than their equitable share (eg the settlement was proportionately lower than the judgment). ( gets full recovery.

a. v. bad b/c discourages settlement

2. pro tanto 2: no contribution from settling (s, litigating (s pay a % of the offsetted whole. ( gets full recovery.

3. claims reduction: litigating (s pay a percentage of the full damage, proportionate to their harm, and cannot recover against settling (s.  ( is screwed if the settlement was too low.

DAMAGES
· econ harms stemming from bodily injury are always compensable as long as caused by the predicate injury

· “pain and suffering” = noneconomic harms (incl. “loss of life’s pleasures”)

· jury gets very little guiadance

· wrongful death
· negligence preferable to strict L, b/c ( doesn’t want to accept money in compensation for dying. the precaution is worth more, and negligence is about controlling behavior.
· negligence precautions cost more than the cost-benefit amt because they represent a shifting of the windfall that (s would otherwise enjoy due to the inherent undercompensatoriness of wrongful-death damages! 

· punitive damages
· rationale

· compensate for evidentary problem  (only 1/100 victims will be able to prove enough to sue)

· prevents mfr. from doing a cost-benefit analysis and choosing to “face the penalty” rather than meet R standard.

· SC objects that we’re imposing penalties for cases not being litigated, but MG says OK as long as individ is part of a mass market, towards which the safety decision is being directed.
