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Introduction

I. What is a Tort?

II. Functions/Roles of Tort Law

a. Regulating behavior (“deterrence function”)
b. Compensation 

c. Retribution – 
d. Empowering/democratic function – 
e. Expressive – 

f. Vindicating moral rights – 
III. Regulating conduct – Hand Formula uses tort law to regulate behavior. Good?
a. What is necessary for tort law to regulate conduct?

i. Voluntariness requirement.

ii. Causes – 

iii. Intelligible system

iv. Predictable system
v. Catch wrongdoers – 
vi. Substantially High Penalties – 

b. Clearly there are problems preventing tort law from regulating behavior.
IV. Collective entity being held liability (..and functions)
V. Arbitrariness to Torts
VI. Standards vs. Rules (2)
a. Laws can be drafted more vaguely (standard) or more specifically (rule)

b. Examples 

c. Basic Tradeoff

i. Difference in the Ease of Drafting

ii. However, down the road, standard is tougher to administer.

iii. Fairness?

Intentional Torts

I. Elements of Battery (3)
a. Intent on the part of the Δ to commit harmful or offensive contact
b. Contact element: That Δ actually caused harmful or offensive contact w/Ψ
c. Lack of consent: Prove that contact was not consented to by Ψ.
d. Voluntary action.
II. General Points

a. Not dependent on Life/Death – Elements of battery don’t depend on whether Ψ lives or dies

III. Intent

a. Single Intent Rule: Vosberg v. Putney – Vosberg had a pre-existing injury, gravity of what happened was due to combination of kick and pre-existing injury
i. Single v. Double Intent – Single is the intent to make contact; dual is the intent to make contact and that it be harmful or offensive.
1. Not all courts apply Vosberg definition of intent
ii. Social Norms can determine Legality
1. Ct invokes social custom to determine what’s legal/not (implied license to kick on the playground, but not in class) 
iii. Foreseeability and damages: ‘Thin Skull Rule’ – You’re liable for injuries that ensue from the initial harm you cause. Tortfeasor takes the V as he finds him.
1. This is a rule of damages for all of torts, not just battery
iv. Multiple Causes
1. Someone’s act doesn’t have to be the only cause in order to be held liable
v. Children
1. Ct has no problem with one child suing another (actually is child v. child)
b. Single Intent; Motives are Irrelevant: White v. University of Idaho – Facts: Prof was ‘demonstrating piano technique’ on her back. Caused her injury. Ct finds it was battery.
i. Issue: Intent.

ii. Ct: Same single intent rule as Vosberg. Motives are irrelevant. Even if Prof was touching her to flirt b/c he was in love, intent satisfied

c. Transferred intent; Indirect Contact: Keel v. Hainline – Throwing erasers in the classroom. One of them misses and hits girl studying. She’s blinded.

i. Doctrine of transferred intent – If Δ acts intending to cause harm to a person, the Δ is liable if that harm occurs to another person, even if the other person and resulting harm unexpected.

ii. Indirect Contact – Person can be liable for battery even if no direct contact. As long as it’s something he/she controls.

d. Voluntariness Requirement: Laidlaw v. Sage – Δ Russell Sage was a famous, rich man. Man threatened that if Δ didn’t give up $, would blow up bomb. Ψ claims that Δ guides him in b/n Δ and bomber. Bomb goes off.

i. Voluntariness Requirement – Fourth Element of Battery: Have to be acting voluntarily

1. Objective test applied here: Ct: In these circumstances (danger to life, etc.), it doesn’t seem like a reasonable person could act voluntarily. Refuses Δ’s word about whether he was acting voluntarily or not.

e. Substantial knowledge

i. Courts are split over whether statistical knowledge is sufficient to establish intent
1. P: It’s a little ambiguous of what exactly you have to be substantially certain. E.g. could be knowledge that s’one would be injured, that a group, or a person would be injured.

ii. Tied to split over whether knowledge is sufficient by itself, or just evidence of intent

iii. Example (GSZ 547) – Δ knows that 2 of every 10,000 customers will be burned by coffee. Two views:

1. No Intent – It is too implausible to infer purpose to cause harmful touching, merely from statistical knowledge. This compares to recklessness or negligence
2. Intent: Turner v. PCR, Inc. – If jury finds that employer should have known that activity almost certainly would injure some workers, there is intent.

IV. Contact (6)
a. General

i. Contact through sthg you have control over
ii. Contact can be minimal

iii. Objective standard of what’s Offensive: Defined by ‘reasonable person’ (Brzoska). Also 
b. Contact can be minimal: Leichtman v. WLW Jacor – Ψ invited into radio studio to discuss harmful effects of smoking. Ψ alleges that Δ repeatedly blew smoke in his face.
i. Triviality is not reason to dismiss.
c. Lack of intent (compare to Leichtman): Madden v. DC Transit System – While standing at an intersection, Ψ was hit by the fumes from two city buses. 
i. Ct: Ψ failed to show intent (a necessary element). Dismissed.

ii. Specific Target –In general, in battery, you can’t be liable if there’s not a particular person
d. Offensiveness is Objective: Brzoska v. Olson – Ψ’s were patients of Δ dentist who were operated on by Δ after Δ discovered he was HIV+. 
i. P: Ψs can’t prove any physical injury, so it can’t be harmful.

ii. Objective standard for Offensive Contact: 
V. Consent (7)
a. General Points

i. Objective – Consent is objectively determined, just like voluntariness

ii. In Med, Only for Different Operation Entirely – Lack of consent only applies to different operations than the one agreed to, not one about which a fact was not revealed.

b. Operation by different doctor = Battery. Grabowski v. Quigley – Ψ believed he would be operated on by Dr. Quigley. Ψ placed under anesthesia, then Dr. Quigley is MIA.
i. Ct: Patient alleges facts which, if true, show consent was not given to Bailes and/or Quigley to perform the surgery as it was done. Thus, there’s an issue of material fact.

c. Brzoska v. Olson
i. Operation performed in manner not consented to: This rule applies only to cases where different operation was performed, not ones in which a fact was not revealed.
1. If this nondisclosure amounts to a breach of duty, that’s negligence, not battery.

d. Refusing Medical Help: Werth v. Taylor – Ψs the Werths are Jehovah’s Witnesses, believing receipt of blood transfusions is a sin. Bleeding was heavy during surgery, and Dr. Taylor was called. He ordered the transfusion to save her life, despite knowing of non-consent. 

i. Here, patient’s prior refusals were not made when life was in the balance or it appeared so

ii. Thus, they weren’t contemporaneous or informed

e. Lack of Consent in K-like situation: Koffman v. Garnett – Andy Koffman was junior high football player. Coach, mad at team, demonstrated tackling technique on him by surprise.
i. Ct: Reasonable persons could disagree whether Andy consented as such.
VI. Assault (9)
a. Prima Facie Case
i. Actor A is subject to liability to other person P for assault if:

1. A acts,

2. intending to cause in P the apprehension of:

a. an imminent harmful contact with P, or

b. an imminent contact with P that is offensive; and

3. A’s act causes P reasonably to apprehend an imminent harmful or offensive contact with P.

b. Restatement Sections
i. 2R§21. Assault

ii. 2R§ 24. What Constitutes Apprehension 

c. General points

i. Interest vindicated is of not being put in apprehension of imminent harmful/offensive contact

ii. Independent of Battery

iii. Single/Dual Intent – Debate whether intent is to do the act or generate fear

iv. Objective test for apprehension of fear. (Brooker: “person of ordinary reason and firmness”)

v. Special knowledge – In situation where Δ has special knowledge, it’s a subjective test

vi. Words Constitute an assault, but it’s contextual. Has to be imminent, intentional,… 
1. (Despite what Brooker Court says)

d. Illustrations – Objective Fear Test: Contrasting Langford and Brooker
i. ‘Mere words are not enough’ (not all juris): Brooker v. Silverthorne – Δ called Ψ phone operator to get a connection. She messed it up. Ψ alleges that Δ became abusive.

1. Threat is not an assault – A threat to commit an injury is not assault.
a. Mere words are not enough: Reluctance of the law to give c/a for mere words
ii. Motive is Irrelevant: Langford v. Shu, – Ψ Langford, on visit to Δ Shu’s house, was lured by Shu and her two sons into looking into a box containing a fake vicious animal.
1. Motive is irrelevant – If act is done with intention of bringing about an apprehension of harmful or offensive contact [and does bring it about], it is assault. It is immaterial that actor was not hostile or did not wish injury on the other

VII. IIED (11)
a. Commonly, four elements

i. Intent – Single/Dual: Debate
ii. Conduct must be extreme or outrageous – This is most fundamental element. Objective test.
iii. Injury requirement – Have to have some emotional distress
iv. Cause – Conduct of Δ must be cause of emotional distress

b. General Points

c. Setting out a standard, rather than a rule – See above in ‘General’ section
d. 2r§46 – Outrageous Conduct Causing Severe Emotional Distress
e. Comparing Roberts and Greer
i. Not outrageous, Injury not Severe: Roberts v. Saylor – Ψ asked Δ for testimony in malpractice suit against first doctor. Δ refused. Ψ sued Δ for not cooperating with first suit and won. Later, he said ‘I don’t like you’ several times in a menacing way.
1. Δ’s conduct was not so outrageous as to permit recovery. Ψ couldn’t have been surprised, given the history. No doctor-patient relationship.

2. Emotional distress was not very severe.

ii. Greer v. Medders – On arrival, Δ agitatedly cursed, told patient and wife not to call ‘raising hell,’ and said, ‘I don’t have to be your damn doctor.’ He also directly insulted Ψ’s wife. 

1. Here, given that alleged statements were w/in doctor-patient relationship and patient was in hospital bed, statements might be found sufficiently abusive.

f. Damage Awards for IIED
i. Littlefield v. McGuffey –When Δ landlord found out Ψ’s boyfriend was black and that he was father of her daughter, he harassed her, her sister, and her boyfriend with racist phone calls and death threats. Jury awarded Ψ $50K in compensatory damages and $100K in punitive damages.
1. P: Another case where Ct is using case to set norms

2. Damages

a. Compensatory damages are covering lost wages, etc.

b. …and pain and suffering.

c. Punitive damages

g. OVERTURNED. Doe 1 v. Roman Catholic Diocese of Nashville – McKeown was a priest in Nashville Diocese, and was caught molesting boys. In the trailer park in which he lived, he was caught molesting them.

i. From the reversal, you can infer the emphasis on the point that IIED doesn’t have to have someone particular in mind. Recklessness is enough.
h. Hypos – Adultery and IIED
VIII. Trespass (14)
a. General
i. Different types of trespass

b. Trespass to land – Elements 

i. Intention to commit act (movement onto land) [w/o knowing it was other person’s land]

ii. Entry onto other person’s land (or some physical thing you control entering)

1. Ex. Emitting smells from your kitchen that goes onto land not trespass. [Qualified below]

c. Trivial invasions count
d. No Requirement of Harm to V
e. Punitive Damages
i. Jacques v. Steenberg Homes, Inc. – Δ  in face of Ψs’ express refusal to consent, crossed Ψs’ property with heavy equipment. B/c Ψs’ land was covered with snow, no adverse effects.
1. CD are not sufficient to prevent intentional trespass and reinforce right to exclusive use of property; thus punitive award is justified and necessary.

IX. Privileges: Private Necessity (17)
a. Unqualified Private Necessity: Ploof v. Putnam – To save boat from storm, Ψ was forced to moor it on Δ’s dock. Δ’s servant unmoored boat. It crashed on shore.

i. Here, there was necessity – Ψ trespassed on land, but had the excuse of necessity.

b. Incomplete Privilege
i. Vincent v. Lake Erie Transport Co. – Δ’s ship moored to Ψ’s dock, replacing lines as they snapped during the storm. Meanwhile, ship was bumping up against dock, doing $500 damage.

1. Despite private necessity defense, compensation must be made. Upheld.

c. Public Necessity, by contrast, is complete – private citizen can destroy another’s property to avert greater harm to the public, w/o any sanction. Usually effected by government officials.

Negligence

I. Holmes

II. What is Negligence? (19)
i. Five elements to tort of negligence

ii. Δ must have breached the standard of care

iii. Δ must have owed a duty to the Ψ

iv. Δ’s breach of standard of care must have been actual cause of Ψ’s injury

v. Δ’s breach of standard of care must have been proximate cause of Ψ’s injury

vi. Ψ has to have suffered an injury

b. Note: Use ‘negligence’ and ‘tort law’ interchangeably

III. Breach Element (19)
a. Reasonable Person
i. 2R § 283. Conduct Of A Reasonable Man: The Standard
ii. Vaughan v. Menlove – Δ owned a close, certain buildings of wood and thatch, and a haystack next to Ψs’ cottages. He was repeatedly warned that the haystack was likely to catch fire.

1. Objective Standard of Reasonable Person, says one judge.

b. Language and Religion (20)
i. Language Not a Factor

1. Weirs v. Jones County – Bridge was condemned. Illiterate man encounters bridge.
a. AplCt echoes instructions: Ψ can’t claim a different standard of care than everyone else.

ii. Religious Beliefs may be a Factor
1. Friedman – Ski center was closing. They get stuck on chairlift. She jumps.

a. Lower ct says that she wasn’t contributorily negligent on two bases, upper ct sidesteps question of whether religious beliefs should be taken into account.

i. We can infer from the upper Ct’s reluctance to touch it that it’s controversial.
ii. Also, it was contributory negl in Friedman. She said there’s a more flexible standard for contributory negl than negl (This was confirmed in Roberts v. Ring).
iii. Policy: Should the law take into account characteristics like religion and language?

c. Age
i. A lot more straight forward than how law takes into account religion.

1. 2R §289, comment n. Inferior qualities.
ii. Child under 5 can’t be held negligent
iii. Older children are held to standard of child of like age, intelligence, life experience.

1. 2R §283A. Children.
2. Purtle v. Shelton (BB) (hunting) – Δ is held to just the standard of that of like age, intelligence, experience

iv. Exception: Superior Abilities

1. 2R §298, comment d. Necessity that actor employ competence available. 
2. 3R Proposed Final Draft No. 1§ 12. Knowledge And Skills.
3. Dellwo v. Pearson (BB) (speedboating) – Child who’s engaged in an activity usually engaged in by adults, you can be charged with the adult standard.

a. Dellwo ct adopts standard different than 3d restatement. Dellwo: Activity doesn’t have to be dangerous. Restatement: Activity must also be dangerous.

v. Physical Disability

1. 2R § 283C. Physical Disability.

2. 3R Proposed Final Draft No. 1 § 11. Disability

vi. But, Old age does not seem to be a factor
1. Roberts v. Ring – Old man with bad sight and hearing was driving and hit a boy.
a. Old man’s age shouldn’t be taken into account.

d. Insanity
i. BLL
1. Basic BLL: Insanity is not a defense to liability in negligence.

2. Ct in second Hays case doesn’t use insanity as a defense, per se, just consider his behavior reasonable given the totality of the circumstances

ii. Williams v. Hays 1 – The boat was struck by a storm, and Δ commanded ship for more than two days w/o sleep. Finally, he handed control to first mate, took quinine, and fell asleep. 

1. Ct: General rule is that insanity is not an excuse to liability.
iii. Williams v. Hays 2 – Same facts.
1. This Ct: We don’t like this approach to law. How is Δ negligent? He couldn’t have done more for his ship before succumbing.

e. Reasonableness, Balancing and Cost-Benefit Analysis (24)
i. Hand formula

1. Description: It’s a cost-benefit analysis to see if the Δ has breached the standard of care.

2. How does it work?

a. (1) Indentify an untaken precaution

b. (2) Consider three variables

i. B – The costs of taking the precaution (could be pecuniary or non-)

1. E.g. How much it would cost to buy the extra light bulb to prevent someone stumbling in the dark

ii. P: The probability of accident occurring with the precaution

iii. L: The loss if the accident occurs (i.e. the gravity of the harm)

c. (3) Δ has breached the standard of care if B<PL

3. United States v. Carroll Towing Co. –Tugboat Carroll, at harbormaster’s direction, went to move one of the boats in a tier, and the whole Southern tier broke off the pier! Anna C was pushed away, where it eventually sank. Anna C, in contract agreed to have bargee on board 
a. B vs. PL
4. Applying the Hand Formula to Carroll Towing [P made up these figures]

5. Applying it to Rhode Island Hospital Trust National Bank (GSZ 187) – Untaken precaution: Bank should be checking more (maybe all) of its checks manually. B (cost of untaken precaution): $125,000/year. PL: 0. Negligible effect of the additional precaution.

6. Adams v. Bullock – Trolley system uses overhead wire. Boy was walking along, swinging a wire about 8 feet long. It hit the trolley wire, he was shocked and burned.
ii. Lord Reid’s Substantial Risk Test

1. How does the test work?

a. Actor is negligent if create a substantial risk to another, i.e. if PL is above a certain, unspecified threshold. So, risk just has to reach a certain, substantial level.

2. Not widely used.
3. Bolton v. Stone – Ψ was hit by a cricket ball while standing in her yard. 

a. Sorry, the standard in this hustle-bustle existence is was there a substantial risk.

i. Takes into account a) chances of a person being struck and b) seriousness of potential injury

ii. …but not c) difficulty of remedial action. 

f. Industry and Professional Custom
i. Can decide against custom on policy grounds: The TJ Hooper – Two tugs drag coal on barges from Virginia to New York. The tugs had private radio receivers, but they weren’t working. Otherwise, they would’ve gotten messages. They were caught in storm.
1. Going Against Custom – Rule: Custom is persuasive, but not determinative.
a. Cts get to say in the end what’s required: There are precautions so imperative that even universal disregard doesn’t excuse omission

2. That’s the case here: Tugs unseaworthy b/c of lack of radios

ii. Posner – Contract/Strangers Distinction

1. He says that when the parties are in a contractual relationship, custom should determine the standard of care. When they’re strangers, custom should not determine.

a. Idea is that when there’s a relationship, the parties can negotiate out of the custom for a higher or lower standard of care.

b. If they didn’t specify, then ex ante they agreed on custom

2. Consistent w/Posner’s View: Rodi Yachts, Inc. v. National Marine, Inc. – TDI failed to check the barge for five days after its arrival. The barge slipped from its moorings and went down the Chicago Ship Canal, crashing into Ψs’ dock and boats.
a. Setting the custom

i. The Ct acknowledges that compliance with a bad custom is no defense to liability (TJ Hooper)

ii. However, this is best applied in situations where the V does not make contracts with the industry

iii. In this case, the two parties can regulate the issue of preventative measures amongst themselves, b/c they risk losing customers if they keep letting barges loose.

iv. When the market will self-regulate, why interfere?

g. Custom in professional malpractice

i. Medical Malpractice, Generally
1. General Medical Mal: Two standards

a. In most jurisdictions, the standard is that of industry custom

b. A minority of jurisdictions practice a “reasonable physician” standard

2. Change from Local to National Custom – Courts have generally switched from custom of the locality to general custom or that of similar localities.

ii. Professional Custom standard: Johnson v. Riverdale Anesthesia Assocs., P.C. – Ψ Johnson’s wife died from complications from anesthesia. During trial, Ψ attempted to cross-examine Δ’s expert medical witness as to whether he, personally, would have “preoxygenated” the deceased prior to anesthesia. Cross was refused. Jury found for Δ. Affirmed. Appeal.
1. Standard of care

a. Professional Custom Rule: In medical malpractice, applicable standard of care is that of medical profession generally, not one individual doctor

iii. Reasonable Physician standard – Minority standard in 12 states

iv. Lack of Informed Consent – Special Subset
1. Largey’s “Prudent Patient” standard has become the majority standard in these cases
2. Prudent Patient standard: Largey v. Rothman
a. Traditional Professional

i. Two versions

1. Custom of profession – Most jurisdictions require Δ to disclose consistent with prevailing medical standard in community, i.e. those risks that a reasonable physician in the community, of like training, would customarily disclose in similar circumstances

2. A minority of jurisdictions don’t relate it to the community, but rather just what a reasonable medical practitioner would disclose under similar circumstances.

b. Prudent Patient (or Materiality of Risk) <- The one the Ct uses
i. Duty on the part of physician to warn of dangers in proposed treatment, impart information that patient has right to expect

ii. Standard: Disclose anything that is material to the decision

v. Legal Malpractice

1. Legal malpractice, like medical, requires expert testimony as to industry custom
2. Examples: Failing to file suit w/in statute of limitations; Breaching confidentiality; Failing to apprise clients of progress of cases; Failing to diligently examine documents; Failing to consult clients before critical decisions, like settlement
3. Cook v. Irion – Ψs sue lawyers, alleging negligence in only suing one Δ. 
a. Custom is the standard in Legal Malpractice, too: Have you been exercising the skill and knowledge of a reasonable attorney under the circumstances.
i. Locality Rule is a lot less common in legal malpractice
h. Negligence Per se (33)
i. General Points:
1. Definition: Negligence per se means:

a. If Ψ can establish that an actor violated a statute, then actor will have been seen to have breached standard of care

b. In so doing, relieves the Ψ of burden of proving that the Δ violated the common law’s reasonable person standard, and no such further inquiry is permitted.

c. The violation of the statute is not evidence of negligence; it’s negligence itself.

2. Minority doctrine – Some jurisdictions follow the doctrine differently, stating a rule that violations of statutes be introduced as evidence.

3. Some juris say that statute must set standard of conduct – There is a rule in some jurisdictions that the statute violated in negl per se must set a standard of conduct, rather than serve record-keeping purposes.

4. Even when Ψ gets nelg per se, still has to establish the other elements of negligence

5. Ct must still look to see if ordinary negligence works, even if negl per se rejected

ii. Three-step inquiry

1. Ψ has to be able to find some (conduct-oriented) statute that Δ violated

2. Ψ must show that law was meant to protect class of persons including the Ψ, and

3. That law was meant to protect against sort of injury suffered

iii. Excuses

1. Examples

a. Young children

b. Violation was more prudent course of conduct (walking against traffic, roadwork)

c. Δ unable, despite diligence, to comply (Good fake ID and looked 21)

2. Ct determines if excuse is recognized by law; Jury decides any factual disputes for excuse

iv. Baseline Case: Dalal v. City of New York, 692 NYS.2d 468 (App. Div. 1999) (GSZ 326) – Δ was not wearing prescription glasses for nearsightedness, as required on her driver’s license. 

v. Violation of Regulation: Bayne v. Todd Shipyards Corp. – Ψ fell from a loading platform there. Platform lacked a guardrail in violation of Dept. of Labor regulation.
1. Violation of Regulations: Most jurisdictions, violation of statue is negligence per se. Jurisdictions are divided on whether violation of regulation is negligence per se.

a. P: It varies by jurisdiction.

vi. Not injury which stat meant to protect: Victor v. Hedges  – Δ parked his car on the sidewalk and invited Ψ to come look at his stereo. Another car hit a rough patch and launched into Ψ.

i. Res Ipsa Loquitor (36)
i. Kambat Test for Res Ipsa – Where actual/specific cause isn’t known, permits jury to infer negligence merely from happening of event.

1. 3 Conditions (=prima facie case):

a. (1) Event of a kind that ordinarily doesn’t occur w/o negligence

b. (2) Caused by an agency/instrumentality w/in exclusive control of Δ

c. (3) Not due to any voluntary action of Ψ

2. Corollary: Ψ need not eliminate all other potential causes. Enough that evidence afford rational basis that it is “more likely than not” (2r328D, comment e) that injury caused by Δ’s negligence

3. Fine point: Under doctrine, jury is permitted by not compelled to infer negl from circumstances

ii. Restatement (Third) §17 Res Ipsa Loquitur – The factfinder may infer that the defendant has been negligent when the accident causing the Ψ’s physical harm is a type of accident that ordinarily happens as a result of the negligence of a class of actors of which the defendant is the relevant member.

iii. What is the diff between the Kambat case and the 3r case?
iv. NY rule is still 3 part test of Kamat.  

v. Doctrine of Res Ipsa: Kambat v. St. Francis Hosp. – Δ dr performed abdominal hysterectomy on Ψ, left pad in abdomen. Dies from infection. Ψs: Pad is same type used during surgery at hospital, only available to operating rooms. Δs: All pads were accounted for during surgery. 
vi. Byrne and Combustion
1. Res Ipsa found: Byrne v. Boadle – Barrel of flour hit Ψ, under dealer in flour. There was a cart picking up flour parked opposite.
a. Here, fact of falling is prima facie evidence of negligence

2. Not Res Ipsa: Combustion Engineering Co, Inc. v. Hunsberger – Δ’s worker, Durdella, was working at top of chimney. Wedge popped out and tumbled down the chimney.
a. Ct: This isn’t res ipsa. Assuming that falling of wedge is negligence is assuming that workers are perfect and never drop things, which experience tells us is impossible

3. Why diff in outcome between the two? It’s not nec negl here; you would expect tools to fall when workmen are working.  

vii. Ybarra and Wolf 
1. Wolf – Truck delivery guy hit by brick that fell from building under construction. 19 different contracters working there. No RIQ allowed.
2. Ybarra – Woman was put under for surgery, woke up with pain in one shoulder. She had her shoulder slammed by nurse up against the pads of operating table just before going under. RIQ allowed.
3. Ybarra, yes on RIQ.  Wolf case, ct says π can’t invoke RIQ.  Why the diff?  
a. One way you might say diff is: In Wolf case (19 contractors), it is harder to see the 19 as being a group in quite the same all the drs and the nursers are a group in Ybarra.  In Ybarra, we have a sense that they were all one team working for the hospital for the surgery, whereas in Wolf we have 19 separate contractors who weren’t acting cohesively as a group.  This is at least how the ct describes.  

IV. Duty Element (39)
a. General lecture
i. Rarely analyzed 

ii. Means for judge to limit what cases can go to jury

b. Different Formulations

i. (1) Regular is standard of care (See Rowland)

ii. (2) Duty as policy consideration: Rowland (and other cases)

1. Generally, there’s a duty owed. But if there’s a departure, it’s a balancing of a number of considerations [Para 5]. Major ones:

a. Foreseeability of harm to Ψ (when is it foreseeable? Ct helps)

b. Degree of certainty Ψ suffered injury

c. Closeness of Δ’s conduct w/ injury suffered

d. Moral blame

e. Policy of deterring

f. Burden of precaution (like in Hand formula)

g. Availability, cost of insurance (If there’s insurance available, we’re more likely to impose a duty; or might take into account of availability of insurance)

iii. (3) Special Circumstances
1. Premises Liability (w/exceptions)

2. No duty to rescue (w/exceptions)

iv. Restatement (Third) §7. Duty
c. Premises Liability
i. Not totally foreclosing liability, but limiting liability for landowners

1. Traditional Approach
2. Ψs are divided into three categories. Whether they’re owed a duty, and what care the Δ is obligated to exercise towards them, is defined by categories.

3. (1) Trespassers – Anyone who enters w/o actual or implied permission

a. Duty: Refrain from willful/wanton injury. No duty of ordinary care. (exceptions below)

4.  (2) Licensee – L has permission, either express or implied. But not a business person.

a. Usual example is a social guest.

b. Duty (Salaman): Warn them of dangers of which they wouldn’t know, and you do.

c. P: Different versions of this…

5. (3) Business Invitee – Person there for landowner’s material benefit

a. Duty: Reasonable/ordinary care, which means inviter has to inspect premises, make sure they’re brought up to standard, warn invitee.

ii. Exceptions to Trespasser No-Duty rule

1. Children trespassers (typical modern formulation) – If landowner has reason to foresee that children might enter and be injured, must take reasonable care to avoid causing injury.

a. ‘Attractive nuisance’ concept.

2. Possessor knows – Duty to trespassers to warn of dangers or avoid injuring when possessor knows/has reason to know of presence. E.g. Shortcut through property.

iii. General Points
1. Possessor – Does not have to be owner. Could be: A tenant; a squatter.
2. Activities – Special duty meant to address dangerous conditions, not activities, on the land. 
iv. Jurisdictional differences – Combining/eliminating the Categories
1. Almost half the states have abolished invitee-licensee distinction, creating duty of reasonable care to all non-trespassers who enter

2. Some have ablosihed all three categories; duty of reasonable care no matter what

a. Rowland v. Christian
3. Danger to Licensee, but not hidden! – Salaman v. City of Waterbury – Decedent died while trying to swim across reservoir.
4. No danger of which city knew but Ψ did not, b/c decedent should have known of dangers of swimming at unguarded body of water.

v. Active Operations Exception: Oettinger v. Stewart – Ψ 71-yr-old woman, went to Δ’s looking for apartment; no vacancies. Δ claims Ψ felt sick, and sat down. Left after a few minutes. Leaving, Ψ below outdoor steps, Δ on top step. Δ falls onto Ψ.

a. Ct denies, saying that you retain original purpose for entering premises. Ψ was an invitee, and was owed duty of ordinary care.

b. Rule: Even if Ψ is a licensee, in cases of active conduct (not conditions of property) where owner knows/should know of presence, owner owes  duty of ordinary care

vi. Ordinary duty of Care for all in absence of 7 Factors (rejects categories): Rowland v. Christian – Δ knew bathroom faucet handle was cracked. Ψ announced that he would use bathroom. He severed tendons/nerve in hand while using.

1. New Test: Ordinary Care – Whether, in management of property, he has acted as a reasonable man in view of probability of injury to others.

a. Ψ’s status can have bearing on liability, but not determinative.

vii. 7 Rowland Policy Factors to Depart from Standard of Ordinary Reasonable Care

1. Foreseeability of Harm to the Ψ

2. Degree of certainty that the Ψ suffered injury

3. Closeness of the connection b/n the Δ’s conduct and the injury suffered

4. Moral Blame attached to the Δ’s conduct

5. Policy of preventing future harm

6. Burden to the Δ and consequences to community of imposing duty

7. Availability, cost, and prevalence of insurance for the risk involved

viii. Refusing to abolish Categories: Carter v. Kinney – Ψ came over to Δ’s house for early morning Bible study after signing up at church. Δ had cleared driveway, ice formed overnight.
1. Human interaction of this kind are hallmarks of licensee status. 

2. Ψ’s request to abolish distinctions. Ct refuses

d. Affirmative Duties to Rescue and Protect
i. Rule: No duty to rescue.

ii. Exceptions to freedom from duty
1. (1) When actor knows/should know that his own conduct caused V’s injury or risk 
2.  (2) Δ volunteered to protect another from injury

3. (2a) Once rescue is underway, rescuer must perform w/reasonable care

4.  (3) “Special Relationship” b/n V and rescuer

5.  (4) Common Venture
iii. Shows extent of ‘No duty to rescue’ Rule: Osterlind v. Hill – Ψ is admin of estate of Osterlind. Alleges Δ rented ‘frail and dangerous’ canoe to decedent in the middle of the night, knowing deceased was drunk. When canoe capsized, Δ allegedly heard deceased’s calls for help, but didn’t respond. Drowned. Demurrers sustained.

1. Ct: Deceased was not helpless when renting canoe; Δ didn’t violate a legal duty.

iv. Russian Roulette – No duty to rescue: Theobald v. Dolcimascola – Ψs’ decedent played Russian roulette w/himself. None of friends actively participated, no duty to stop decedent.
1. We’re left with regular duty to rescue: There is no such duty, unless a special relationship 

e. Social Host liability (Duty to Rescue) (46)
i. McGuiggan – Parents not liable when son’s friend kills son.

ii. Canada case – No liability

iii. Kelly (NJ) – It was a fairly small gathering, served a number of drinks. Ct did impose liability in this case.

iv. P: How would you summarize the liability of social hosts? [No duty, unless the person knew the person was drunk, and still served them alcohol, and knew guest would be driving.]
f. Therapist Cases (Duty to Rescue)
i. Use reasonable care; No immunity for failure to warn. Tarasoff v. Regents of the University of California – Poddar confided that he would kill unnamed, readily identifiable girl Tarasoff. Dr. Moore, along w/other psychs, decided Poddar should be committed, but police let him go. Poddar kills Tarasoff.
1. New duty: Use reasonable care. If it’s a dangerous person or there’s a relationship w/V, this could entail going to police, or parents, or whatever. 

a. Trigger for obligation is that killer presents real threat, and know it or should know.

ii. Circumscribes obligation; defines trigger. Ewing v. Goldstein – Δ Goldstein treated patient Colello. Father tells Δ about threat. Released from hosp. Kills Ewing.

1. Trigger for obligation better defined: No liability for psychotherapist’s failure to warn except where patient communicates to him/her a serious threat of violence to reasonably identified victim.

2. Also circumscribes the obligation – Make reasonable efforts to communicate threat to the V and the police.

g. Rescuers (48)
i. Derivative Duty
ii. Limits on the duty

1. (1) Rescuer has to have acted reasonably

2. (2) Professionals can’t recover. E.g. firefighters, b/c they’re paid to take that risk.

iii. ‘Danger invites rescue’: Wagner v. International Railway Co. – Train takes a sharp turn and throws a guy from the of the car off a bridge. Brother goes back to look for him, and falls.

1. ‘Danger invites rescue’ – Train conductor need not have invited the Ψ to rescue his brother. That they put his brother in danger is enough.

iv. Fast and loose w/meaning of ‘professional’: Solgaard v. Guy F. Atkinson Co. – Ψ was a doctor contracted to perform medical care to employees at Δ’s quarry. Δ had negligently kept embankment. On his way to perform emergency care, Ψ fell.

1. Ct: Sliding down steep embankment is not party of Ψ’s expected duties.

h. Negligent Infliction of Emotional Distress (NIED)
i. Two situations in which emotional distress comes up:
1. Physical injury accompanied by ED – Usually recoverable
2. Saw car accident and were distressed – NOT usually recoverable

ii. Guidelines from Dillon (In Dillon, they’re guidelines; in Thing, they’re rules)

1. (1) Close Relative – Ψ must be close relative of V

2. (2) Spatial proximity – Ψ must be at the scene of the accident.
3. (3) Temporal proximity – Aware of the accident while it’s occurring.
4. (4) ED beyond what you’d normally anticipate occurring.

5. (5) Causation – Shock must have resulted from seeing the negligent death/injury

6. These factors are an attempt at gauging foreseeability
iii. Thing v. La Chusa – Mother was nearby, but did not witness, car hitting her daughter. For Δ.
1. Relative (Elden) – Cohabitating non-married partner doesn’t count
2. Makes the Dillon factors into rule
iv.  ‘Zone of Danger’ test – Allows Ψs who were in immediate risk of physical danger to recover.
1. E.g. In Dillon, sister who was almost hit can recover; mother who wasn’t threatened can’t.

2. E.g. Gotshall –RR employee Gotshall watches friend die from heatstroke, has PTSD and depression. Employee Carlisle (separately) has nervous breakdown b/c of stress and ridiculous hours as desk worker.

v. Johnson – Dog run over, NIED denied.
1. Ct throws out the claims on bystander lia (analogous to Dillon and Thing).  
i. Economic Loss
i. Two categories:

1. Consequential economic loss

a. Lost profits, lost wages that are accompanied by physical injury or property damage.

b. You can recover for these. Not problematic.

2. Pure economic loss. Unaccompanied by property/physical damage. E.g. Test Bank case.

a. Standard rule is that there’s no liability for pure economic loss.

b. Exceptions (discussed in People Express):

i. There has to be some special relationship b/n tortfeasor and Ψ.

1. Not just foreseeable, but particularly foreseeable.

ii. Accountants/auditors liable when they vouch for financial status, and creditors lose money based on that negligent evaluation.

ii. Attempt at a positive general principle: In People Express, ct goes through all the exceptions, then tries to generalize a principle: Δ owes duty of care to Ψs from economic class that it knows/has reason to know would be harmed

j. Policy-Based Duty Exceptions
i. ‘Limitless Liability’

1. Blackout. Limit Exposure to Crushing Liability: Strauss v. Belle Realty Co. – Ψ Straus was in an apartment in city-wide blackout. Fell on dark, defective stairs.

a. Rule: It is the responsibility of Cts, in fixing duty, to limit the legal consequences of wrongs to a controllable degree and to protect against crushing exposure to liability.

i. This may mean excluding some who might otherwise legitimately recover.

2. Gun Manufacturers: Hamilton v. Beretta USA Corp. (GSZ 128) – Ψs shot by third parties w/illegally obtained handguns try to sue manufacturers.
a. NYCtApls relies on Strauss, limiting duty b/c thousands of Vs could sue otherwise

ii. Governmental Sovereignty + ‘Public Duty Rule’

1. Riss v. City of New York – Ψ Riss was harassed by Pugach, implored police to protect her, but they refused. Pugach hired someone to throw lye in her face, blinding her.
a. Majority: For governmental services that protect the public, imposing this liability might dictate distribution of resources.

2. Governmental Sovereignty Rule: States and many local gov’ts follow federal FTCA scheme – Exempt for purely governmental activities (police), but not proprietary activities (utilities)

3. Public Duty Rule: Deny liability on the ground that, although gov’t owes certain duties to public at large, does not owe same duties to individuals.

a. Exceptions (some cts)

i. If gov’t actors made particular undertaking towards Ψ

ii. Or, if they and Ψ interacted, creating a ‘special relationship’

V. Causation – General (53)
a. Relevant to other torts, also, even though we’re studying it in context of negligence

b. Two causation questions in tort law:

i. Actual cause – Was this Δ’s wrongful act necessary for Ψ to have suffered injury?

ii. Proximate Cause – Normative or policy question.

c. Matsuda Article
VI. Factual Causation (54)
a. Overview
i. The basic rule: but-for test
ii. Extensions and adaptations
1. Loss of a chance
2. Multiple necessary causes (McDonald, GSZ)
3. Multiple sufficient causes (Anderson case involving two fires)
4. Alternative liability (Summers)

5. Market share liability (Sindell, Skipworth)

b. But-For Causation

i. Restatement (Third) §26. Factual Cause
ii. Test for proving that Δ’s conduct is the actual cause – But-for Test. Three steps:

1. (1) Identify the Δ’s wrongful conduct.
2. (2) What is the injury for which Ψ is seeking redress?
3. (3) Holding everything else constant, ask oneself counterfactually, ‘What would have happened had Δ not engaged in wrongful conduct? In particular, would injury have arisen had Δ not acted wrongfully?’

a. Don’t have to disprove all the other theories of causation.

iii. Classic case of lack of factual causation: New York Central RR v. Grimstad – Wife found husband, who couldn’t swim, had fallen in. Wife ran to get rope, but he’d disappeared.
1. No factual cause: Nothing indicates that, had there been lifepreservers, the wife would have got it any sooner than rope, or thrown it so husband could catch, etc.

iv. Incomplete Evidence, but eliminate many alternative causes: Zuchowicz v. US – Decedent was given a prescription for twice maximum recommended dosage.
iv. Traditional Test, Failure to eliminate alt causes – Skinner v. Square D Co. – Decedent built a metal parts polisher using a switch manufactured by Δ. 
d. “Substantial fator” – Note: Not to be used this way on test.

v. Beswick v. City of Philadelphia – Called 911. Operator called private ambulance instead. 
c. Loss of a Chance Doctrine
i. Falcon v. Memorial Hospital – Decedent gave birth, went into respiratory collapse from rare embolism. Rate of survival was 37.5% if intravenous line established before onset.
1. Ct: Physicians should not only be expected to perform procedures that will have > 50% chance of leading to patient survival.

2. Loss of a chance Rule: Ct applies alternative doctrine of causation – Founded in Restatement §323(a), rule says that Ψ must only establish more probably than not that Δ reduced the opportunity of avoiding harm.

a. P: They are redefining the harm from injury to the lost chance.

3. Ct only holds that 37.5% chance of life constitutes ‘substantial opportunity at avoiding physical harm,’ as §323(a) demands.

4. Limited Holding: They are not deciding whether someone who suffers loss of chance <37.5% can recover

ii. Loss of a Chance Doctrine

1. Triggers
a. V has to have died
b. Only in medical malpractice
c. Must be very hard for Ψ to prove but-for b/c < 50% chance that V would’ve died

2. Doctrine

a. Reconceives injury as ‘lost chance at survival’ rather than death

b. But-for causation stays the same

3. Remedies

a. Historically, % of ordinary award for wrongful death equal to lost % chance of survival

iii. Should we have Loss of a Chance Doctrine?

d. Multiple Necessary Causes

i. Rule: Δ’s but-for cause need not be only necessary cause, as long as it’s one of several

ii. Paradigm: McDonald v. Robinson – Cars hit each other in the middle of intersection, interlocked, carrying one into a woman and dragging her under, causing injuries.
e. Multiple Sufficient Causes

i. Multiple and Independently Sufficient – Anderson v. Minneapolis St. P…, Two fires.

1. Rule: Both the causes have to have been sufficient on their own to have caused the injury
ii. Fails the test: Not independently sufficient – Aldridge v. Goodyear Tire & Rubber Co. –Ψs allege that they/their decedents developed diseases as a result of contact w/toxic chemicals to which they were exposed at plant.

iii. Worker’s Comp

f. Alternative Liability (Factual Causation and Burden-Shifting)

i. Restatment (Third) §28 [place here…]

ii. Summers v. Tice – Ψ took Δs hunting, hit twice, not sure who shot him in eye and who in lip.

1. Rule – Alternate Causation: If two or more people (or two acts by same person) are possibly sole cause of injury, and Ψ has evidence that one is culpable, the burden shifts to Δs to disprove causation.

g. Market-Share Liabilty (another form of Burden-Shifting)
i. Skipworth is typical in refusing to push market-share liability to larger classes

ii. Sindell – DES. MSL with exemption if you prove no causation.
iii. Hymowicz – Market-share liability w/o exemption
iv. Arguments for market-share liability
v. Arguments against market-share liability
vi. Climate change and Market-share Liability

VII. Proximate Cause (64)
a. P: Two fundamental ways of thinking about proximate cause

i. (1) Foreseeability – Basic test is whether the harm that Ψ suffered was a foreseeable consequence of Δ’s negligence (BLL). Various formulations in reading:
1. Polemis case.  

2. Wagonmound cases

3. 3r29. 
ii. (2) Another framework through which cts make policy decisions about what damages Δs will be lia for.
b. The doctrinal test is a foreseeability test, though. How you apply that test is up to policy considerations.
c. Restatement (Third) of Torts § 29. Limitations On Liability For Tortious Conduct – An actor's liability is limited to those physical harms that result from the risks that made the actor's conduct tortious.
d. Historical Basis: Polemis and Wagon Mount stuff (GSZ 268-9)

i. Polemis – Lessee’s employees dropped plank, caused a spark, and ship goes up in flames.
ii. Wagon Mount cases – Facts: Ship is moored at dock, there’s oil spill
e. Can Define the foreseeable risk broadly/narrowly: Union Pump (GSZ 271) – Ψ employee puts out fire in a factory. Following supervisor back to the office, she takes a shortcut across a pipe rack 
i. Holding: No proximate cause.
ii. Defining the foreseeable risk: Δ says that the manufacturer of defective valve could only have foreseen fire, not the ensuing foam issues and dancing on the pipes
f. Redefining the Risk: Metts (GSZ 275) – Car A passes by both a bus and Car B. Car A was speeding, and it caused “snow swirls.” Bus hits Car B, thereby injuring the bus passenger.
i. Majority: Δ’s negligence is speeding, and speeding doesn’t cause snow swirls.
ii. Dissent: Redefines the negligent behavior to be passing under these conditions.
g. Superseding Cause doesn’t absolve you: Britton
i. Even when there is an intervening criminal actor that is actually the immediate cause of the injury, you as the person who laid the foundation of the injury can still be held to be the PC.
ii. By extension, even if there is some intervening neg actor, you can still be held to be the PC 
h. Palsgraf – Guy trying to make train, package wrapped in newspaper under his arm.
i. Decided based on duty: No duty (b/c too far away), so can’t recover.
1. Andrews (dissent): Everyone in the world owes everyone else a duty of care.
ii. Andrews’ dissent – Limitation that might be constraining is proximate cause.
i. Expectable forces (even if not result): Petitions of the Kinsman Transit Co. –The two bounced off another ship and began downstream together. The ships hit the bridge, causing it to collapse. The whole mess formed a big damn, causing flooding.
i.  ‘Expectable Forces’ Foreseeability Argument:
1. In Wagon Mound, they legitimately didn’t think oil would burn
2. Here, they knew of the ‘forces’ that might cause ships to break loose and cause damage. Just because you couldn’t have expected the extent of damage you’ll cause, doesn’t mean you should be exonerated when it’s great.
a. ‘Take V as you find him’
3. Nevertheless, there should be a line for proximate causation, on a case by case basis:
a. ‘It’s all a question of expediency and fair judgement’ – Palsgraf dissent
j. Proximate Cause in Statutory Setting

i. Prox Cause is also relevant in statutory torts

ii. Sweet Home (BB) – Background: Endangered Species Act.
1. Proximate cause built into §9 – Conduct has to be proximate cause of the damage to species

iii. Strahan
k. NYT Article – Kill the cat that kills the bird

Defenses

VIII. Intro to Defenses (69)
IX. Contributory Negligence and Comparative Responsibility (69)
a. Contributory Negligence

i. Doctrine

1. Smith v. Smith, 19 Mass. 621 (1824) (GSZ 378) – Ψ was driving carelessly, and struck Δ’s wood pile stacked too close to road.

a. Ct: When Ψ is at fault, careless Δ is not a cause of the injury

ii. Limits

1. Recklessness/Intent – Rule of contributory negligence did not extend to claims alleging recklessness or intentional wrongdoing. That remains true for comparative responsibility

2. Last Clear Chance – Doctrine: If Δ had last opportunity to prevent an accident resulting from careless act of both Ψ and Δ, Δ does not get contributory negligence defense.

iii. Replaced by comparative responsibility – In all but four jurisdictions

b. Comparative Responsibility
i. Questions that this system brings up

1. (1) What form of comparative responsibility are you going to implement?

i. Pure comparative responsibility – Allow Ψ to recover no matter their degree of fault

ii. Modified (impure) system – Ψ allowed to recover, provided degree of fault doesn’t exceed threshold. ‘Greater than’ or ‘equal or greater than’
2.  (2) What to do with multiple defendants? If there’s a threshold, do you compare Ψ’s degree of fault with individuals, or with combined total?
3. (3) Ways of thinking about comparative responsibility [I think I actually missed this]

ii. Typical Case: Hunt v. Ohio Dept. of Rehabilitation and Correction – Δ’s officer poorly instructed Ψ on safety in using snowblower. Ψ stuck hand inside to clean, and lost fingers.

iii. Admiralty US v. Reliable Transfer Co. – Tanker gets stranded on sand bar. US failed to maintain light to warn. DistCt finds that tanker was 75% responsible b/c of weird maneuvers, but split liability in half b/c of admiralty rule.

1. New rule: In maritime cases, liability is allocated proportionately to degree of fault; it can only be divided equally when fault is equal or it is not possible to measure.

iv. Modified Comparative Responsibility – Many states bar recovery if Ψ’s fault passes a certain threshold in relation to fault of Δ. E.g. 50%
X. Assumption of Risk (73)
e. General Points / Intro
i. Basic notion – V is barred from recovering b/c she knowingly and voluntarily took on the risk that she might be injured by careless conduct on the part of the Δs.

ii. Issues w/Assumption of Risk:

1. (1) Did the Ψ take on the risk?

2. (2) Did she do so knowingly and voluntarily?

3. (3) Are there policy reasons for cts to decline to enforce assumption of risk?

iii. Note: Assumption of risk doctrine only addresses negligence – Ψ assumes risks of well-run operation regardless. Can expressly assume risks associated with negligence as well.

f. Express Assumption of Risk
i. First Question is like a K’s case: Does the K cover the specific event that occurred?

ii. Next Question: Even if the K does cover the event, should K be void b/c of public policy?

1. These use the Tunkl test (6 factors)

iii. Jones v. Dressel – Ψ Jones, at 17, signed K w/Δ Free Flight Aviation, to use skydiving 

1. Duty to the public: Tunkl v. Regents of the Univ. of CA
iv. Dalury v. SKI, Ltd. – Ψ hit metal ski lift pole. Season pass had ‘Release from liability’ clause.
1. Tunkl factors are persuasive, not limited universe. Ultimate public policy will be on totality of circumstances against backdrop of current social expectations.

g. Implied Assumption of Risk
i. Characterizing as assumption of risk/comparative negl: Monk v. Virgin Islands Water & Power Auth. – Monk, working for construction contractor, handled beam as it was being set into place. Crane struck power lines – of which everyone was aware – electrocuting him.

ii. Smollett (Cited in Monk) – Ψ assumed risk of ice-skating w/o guard rails

iii. Primary vs. Secondary Assumption (in the handout)

1. Primary – applies in situation where someone is assuming the inherent risks of a situation

2. Secondary – Δ is clearly negligent and Ψ has knowingly assumed risk of the negligence.

iv. Murphy v. Steeplechase, 166 NE 173 (NY 1929) (GSZ 410) – Flopper

Strict liability

XI. Introduction (76)
XII. Policy and Strict Liability (76)
XIII. Rylands v. Fletcher (78)
a. Rylands v. Fletcher – Ψ had a mine that connected to abandoned shafts that led right up underneath Δ’s property. Δs constructed reservoir that broke through and flooded Ψ’s mine.
i. Two rules that emerge from Rylands

1. 1) You should hold Δ strictly liable when they make unnatural use of the land. (Cairns)

2. 2) You are strictly liable if you bring onto land anything that if it would escape, would cause damage (Blackburn)

b. Follows Rylands on policy grounds: Lubin v. Iowa City (Iowa 1965) – Pipe w/estimated 100 year lifespand had been in ground 80 years. It floods Ψ’s store.

i. Water mains are not unnaturally dangerous, but when left underground like this, they count

ii. Distributive justice: Costs should be passed on to h2o co., the true beneficiaries

iii. Negligence was to protect industries that no longer need it:
c. ‘Natural use’ distinction: Turner v. Big Lake Oil Co. (Tex. 1936) (BB) – Δs built salt ponds to trap contaminated runoff from oil drilling. They leaked into watering holes for animals 

d. Rejecting Rylands: Losee v. Buchanan, 51 NY 476 (NY 1873) (BB) – Exploding steam boiler in upstate NY. Lands on Ψ’s lawn.
XIV. Abnormally Dangerous Activities (79)
a. Test for applying Strict Liability to Dangerous Activities: Second Restatement

i. Restatement (Second) of Torts § 520. Abnormally Dangerous Activities – In determining whether an activity is abnormally dangerous, the following factors are to be considered: 
1. (a) existence of a high degree of risk of some harm to the person, land or chattels of others;
2. (b) likelihood that the harm that results from it will be great;
3. (c) inability to eliminate the risk by the exercise of reasonable care;
4. (d) extent to which the activity is not a matter of common usage;
5. (e) inappropriateness of the activity to the place where it is carried on; and
6. (f) extent to which its value to the community is outweighed by its dangerous attributes.
ii. P: This remains the test

b. Third Restatement – Not the test.

c. Indiana Harbor Belt R. Co. v. American Cyanamid Co. (Posner) – Chemical leaked from train car. Railroad yard had to evacuate the area and clean up.

i. Posner: No strict liability. 2 reasons.

ii. First rationale: If you’re imposing strict liability on the actor, you should make sure that you really want the actor to revisit their conduct.
iii. Other rationale: “(c)” from 2nd Rest: Negligence is up to the task, there’s no need for S/L here

Products Liability

I. Introduction (81)
II. Precursors to Products Liability (81)
a. Macpherson v. Buick Motor Co. – Wheel fell apart on a car, throwing Ψ out.
b. Escola v. Coca Cola Bottling Co. – Coke bottle explodes in waitress’s hand.
i. Concurrence (Traynor): New Rule: Strict liability for manufacturer of product, when it is to be used w/o inspection, and it causes injury.

c. Henningsen v. Bloomfield Motors – Steering wheel of new car spun in hands, driving into tree.

i. Implied warranty of fitness “runs with” the product

III. Emergence of Products Liability (82)
a. Greenman v. Yuba Power Prods, Inc. – Ψ was given lathe/saw combo for present.
i. Rule from Escola: Mfctr is strictly liable for an article placed into market, knowing that it is to be used w/o inspection, and which proves to have a defect which causes injury.

1. Thus, Ψ didn’t need warranty claim.

b. Sellers Rule: Modern products liability applies to sellers – which includes everyone in distribution chain, including mfctr, retailers, etc.
c. Third party recovery

i. Jurisdictions addressing Elmore q have overwhelmingly permitted bystander recovery

IV. Second and Third Restatements of Tort (84)
a. Section 402A sets the basic terms for product liability

b. Restatement (Second) of Torts § 402A. Special Liability Of Seller Of Product For Physical Harm To User Or Consumer
c. Cronin v. JBE Olson Corp., 501 P.2d 1153 (Cal. 1972) (In Bank) (GSZ 833) – Ψ was a bread delivery guy in a special van. A clasp on the bread trays in the back of his van broke

i. Main point – Modification: No more ‘unreasonable danger’ req.

ii. Design Defects: Doctrine extended to design defects, not just mfctring

1. Two justifications: 1) Otherwise, lawyers would battle to reclassify defects as design

2. 2) There’s no reason to lighten the standard just b/c defect could affect whole line

3. Ct here sees the ‘consumer expectations’ test as being less protective of consumer interests

4. Later Ψs will argue for this test

d. Restatement (Third) of Torts: Product Liability
i. “Not reasonably safe” reintroduces second filter, beyond ‘defect’ 

ii. (Many jurisdictions follow Cronin, reject the 3r formulation)

e. Luque v. McLean, 501 P.2d 1163 (Cal. 1972) (GSZ 839) – Guy sticks his hand in a lawnmower.

i. Essentially found that it is possible for an obviously dangerous design attribute to be a design defect.

V. Modern Products liability

a. Elements

i. Injury

ii. Defect (main source of debate)
iii. Has to be a [regular?] seller of the product

b. Defenses

VI. Defects (85)
a. What is a Defect? Three-fold classification

i. Manufacturing Defect – Diverges from the manufacturer’s own specifications for the product.
ii. Design Defect – Flaw in the plan or specs for a product, affecting entire line of products.
iii. DON’T TALK ABOUT THIS IN AN EXAM: Failure to Warn or Instruct 

VII. Two ways of assessing whether there’s a defect (86)
a. Cronin
i. [What was this? Expectations?]

b. Cepeda – Factory worker was running machine that produces plastic pellets. Feeding strands of 

VIII. Design Defect – Changing meaning in CA law (86)
a. Barker v. Lull Eng’g Co. –Forced one day to replace the regular operator, he tried to execute a difficult lift in front-loader. The load tipped over.
i. Barker Test: Either or

1. Consumer Expectations – Ψ can prove that the product fell below consumer expectations

2. Risk-utility – Ψ can prove that injury was caused by product; then, burden shifts to Δ to prove that product is not defective accrding to risk-benefit.

ii. Also, liability is limited to “intended or foreseeable uses” (GSZ 879)

b. Soule v. General Motors Corp. – A truck skidded into Ψ’s Camero, striking it in the wheel. The wheel collapsed into the toe pan, breaking both of Ψ’s ankles.

i. Soule Test: Preferencing the alternative-Barker tests
1. Condition for consumer expectations test: Unless the facts permit the inference that product didn’t meet minimum safety expectations of its ordinary users, jury must engage in balancing of risks.

a. Also, if the minimum safety of the product is within common knowledge of lay jurors, expert witnesses should not be used to say what ordinary consumer should/not expect.

Damages

I. Harper’s Article – Working Stiffs (89)
II. P’s BLL – Damages (89)
a. Standard categories

i. Compensatory – Compensate the Ψ for damages incurred

1. Economic / Out-of-pocket expenses – Past and future medical, loss of income, 

2. Non-economic – Pain and Suffering

ii. Punitive Damages 
III. How do damages fit w/the functions? (90)
IV. Compensatory Damages (90)
a. Smith v. Leech Brain & Co., Ltd. – Ψ worked at iron works. Cancer.
i. Damages: Thin-skull Rule – Tortfeasor takes his V as he finds him
b. Kenton v. Hyatt Hotels Corp. – Skywalk collapsed. Evidence: photos of scene; law profs telling about diminished earning.
V. Pain and Suffering (92)
VI. Punitive Damages (92)
a. BLL – Basic test: Was there ‘wilfull or wanton conduct’?

b. National By-Products, Inc. v. Searcy House Moving Co. – Foley was driving a National truck. He sped through, hitting a small car that was passing. Also hit another car and the house.

c. Mathias v. Accor Economy Lodging, Inc., 347 F3d 672 (7th Cir. 2003) (GSZ 474) – Motel, and some franchise management, knew that there was a huge bedbug infestation.
i. SCOTUS gives “guideposts” for limits to punitive damages, but also encourages judges to consider reasons for punitive damages in the first place

ii. Posner’s Principles
1. Proportionality – Punies should be proportional to wrongfulness of Δ’s actions

a. Modified when a) probability of detection is low (heavy fines for littering) or b) crime is potentially lucrative (drug trafficking)

2. Clear standards, so that Δ has notice of sanction for unlawful acts to adjust conduct

3. Not based on status of Δ (wealth)

iii. Spectrum of wrongs: Different considerations for spitting in someone’s face than a big oil spill.

1. Proportionately large punies for spitting b/c a) it’s dignatory and so hard to determine actual harm, b) he needs incentive to sue, and not retaliate, c) prevent Δ from committing act with impunity.

2. Spitting case is serving function of relieving pressure on criminal justice system

VII. Constitutional Limits on Punitive Damages (94)
a. P’s explanation
i. SCOTUS in this case and Phillip Morris is saying that trial cts have to engage in a more rigorous procedure for PD

1. In Phillip Morris, it was b/c they didn’t give a jury instruction, so we don’t know what the award would’ve been (procedural)

2. In Gore, it was substantive. The amount.

b. BMW of North America, Inc. v. Gore – Ψ discovers that his “new” BMW had sustained minor damage before purchase, and repainted.
i. Guideposts: 
ii.  (1) Degree of reprehensibility 

iii.  (2) Disparity b/n harm and damages 
iv. (3) Comparison w/other decisions 

c. Phillip Morris v. Williams (BB) – Ψ Williams smoked, and was led to believe that it was safe…
i. Rule: They seem to have narrowed the Gore holding, in that they say jury is not allowed to look at anyone outside this Ψ for the purposes of punishing the Δ.

1. But you can look at those other harms for the purposes of reprehensibility.

VIII. Wrongful Death Acts
a. Survival Actions
i. Brought by Ψ’s estate, claims that deceased could’ve brought had she been alive

1. It’s a procedural device to bring substantive claims that decedent could’ve brought

b. Wrongful Death Action
i. Certain family members can recover for some of the harms they suffered by virtue of wrongful (i.e. tortious) death of decedent

1. ‘Wife, husband, parent or child’ (Campbell’s Act)

ii. American statutes, until recently, limited this to pecuniary losses (e.g. future income)

iii. Also note: If there’s no dependents, etc. (i.e. no pecuniary losses), then there’s no recovery.

iv. Note: B/c these claims are parasitic on the decedent’s claims, the same defenses affect wrongful death that affect decedent’s claims (comparative negl, etc.)

c. Nelson v. Dolan – Decedent was chased down by car, struck while on motorcycle
IX. Vicarious Liability (97)
a. Respondeat Superior is the one we focus on – Activities have to be within scope of employment

b. Two Tests. Taber v. Maine – Navy guy drinks on base, car accident.
i. Old, “reason for acting” Rule (pushed by US): Requires close link b/n acts of the agent and the profits of the master

ii. Ct’s response: This is in hasty retreat. Taken over by CA “Characteristic Activities” Test
1. Employer Benefit req is met whenever broad potential effects on morale and customer relations exist

2. Or where employer permits or endorses recreational practices that caused harm.

c. Two Ways to Hold Employer Liable for Acts of Employees
i. Direct liability – Employer acted wrongfully by failing to screen or supervise employees, and this led to injuries

1. E.g Hiring guy w/drunk driving record, who later gets in accident while drunk

ii. Respondeat Superior – Management hasn’t done anything wrong, but is on the hook for wrongs of employee, when acts take place in “scope of employment.”

1. Like strict liability.

X. Joint Liability and Contribution (98)
a. Joint and Several Liability – What it means is that the Ψ can collect from any one of the Δs

b. Two situations where it comes up

i. Δs act in concert

ii. Injury is indivisible

c. Indivisible Injury – Ravo v. Rogatnick Drs want to say injury divisible.
d. Situations in which it matters Joint and several liability only matter in certain situations, such as when a Δ is insolvent. Which is what comes up in the next case, Benzinbenga, w/fictitious Δ…

e. Allocating orphan share – There’s different ways you can allocate them.

i. Could say that Ψ only gets to recover what she can (allocate as normal, even w/one insolvent Δ)

ii. Could hold joint and severally liable (solvent Δ will pay it all)

iii. Could apportion orphan share amongst the other Δs

f. No fictitious parties – Bencivenga v. JJAMM, Inc. Mysterious attacker in nightclub.
Alternatives to Tort

Introduction
VII. What is a Tort?
a. A tort is a wrong

b. Essence of Torts: Giving persons private right of action to seek redress
c. Generally common law, a little statutory (restatement, too)
d. Hierarchy of Torts (doesn’t really exist in practice, but good organizational tool)

i. Intentional torts
1. While you might think that those are torts that are morally reprehensible. Not necessarily the case – as seen by cases today [Vosberg, White]
ii. Unintentional torts

1. Negligence – Δ held liable if at fault
a. Most important tort now
2. Strict liability – bottom of hierarchy
a. Δ liable whether bad, or at fault, but simply for doing the act
e. Standard of Proof: ‘Preponderance of the Evidence’

f. Remedies: 1) Monetary, 2) Injunctive relief

g. Who can you sue? Example: Guy shot outside club in Chelsea
i. Gunmaker (Pro – deep pocket; Con – Gunmaker will say there’s a causation issue)
ii. Club (Pro – Deep pocket; Con – Would have to prove club did something wrong, e.g. serve too much alcohol, throw the V out in the street knowing the shooter was there…)
iii. Ammo manufacturer (May have been a dangerous, armor-piercing bullet; Pro – Deep pocket)
iv. City (For licensing the club in a way that was wrong/dangerous; P: Cities can insulate themselves from liability)
v. Shooter

VIII. Functions/Roles of Tort Law

a. Regulating behavior (“deterrence function”)
i. Greenhouse gases example, maybe government can’t prevent every actor
b. Compensation [for injury/expense]
c. Retribution – Punishing wrongdoers
d. Empowering/democratic function – Allows individuals who may not be able to get legislators to make something a crime/make a regulatory framework, can get law changed themselves
e. Expressive – Get societal recognition of a claim they want to make
f. Vindicating moral rights – Family of dead clubgoer in Chelsea: Getting deceased recognized as a person. Honor person.
g. Think about:
i. Is tort law fulfilling these functions?
ii. Is it the best way?
iii. P: We’re relying too much on tort law to achieve things that it’s not all that good at
IX. Regulating conduct – Hand Formula uses tort law to regulate behavior. Good?
a. What is necessary for tort law to regulate conduct?

i. Voluntariness requirement.

ii. Causes – Tort system has to be sure that it focuses on the actors that are the causes of the behavior it wants to modify/mitigate.

iii. Intelligible system
iv. Predictable system
v. Catch wrongdoers – Would want to know that if people engaged in wrongful behavior they’d be sued.

1. P: There are varying estimates as to degree that wrongdoers are sued. In medical malpractice, there are estimates that few cases of malpractice are sued upon.

vi. Substantially High Penalties – That the penalty is high enough to deter.

b. Clearly there are problems preventing tort law from regulating behavior.

i. Damages are unpredictable.

ii. There may not be enough lawsuits!

c. Also important: How tort compares to other systems of behavior change: Government regulation, Subsidies, Norms

X. Collective entity being held liability

a. It’s easy to see how individuals fit into the goals we described at the beginning of the course for tort law. But a collective entity, what’s the rationale for holding them liable?
i. The collective entity has an informational advantage, would be better placed to monitor the actions of its employees than outside people (victims, police). Recruiting that advantage to enforce societal norms

ii. Draws attention to that norm – General deterrent value to society at large.

iii. Priests do it b/c of faith, so they’ll listen to the diocese. Deterrence. (Doe)
XI. Arbitrariness to Torts
a. There’s a certain luck elements in torts
b. E.g. We see thin-skull rule in Vosberg, where Δ just happened to kick the wrong student
c. Wyman’s Injury example – She was at the restaurant opening, had a glass of wine, was wearing slick shoes, and slipped and broke hand. She didn’t think there was any fault of the restaurant (nothing spilled; although, they were cleaning up after she fell, but that could’ve been nothing)
i. In her case, she didn’t think the floor was actually slippery. So she probably couldn’t prove they did anything wrong for negligence
d. But, some people that fall might prove restaurant did something wrong. They just got lucky.
e. Compare this with intentional torts, where it seems more like a crime – the Δ intended to do something that was wrong. [Seems more just to hold liable] [For the most part, true. But you see the example of Vosberg…]
XII. Standards vs. Rules
a. Laws can be drafted more vaguely (standard) or more specifically (rule)

b. Examples 

i. City wants to reduce speeding

1. Could pass a bylaw setting speed limit (55 mph)

2. Or could pass law saying ‘drive at a reasonable speed’

ii. You hear about this discussion in context of Enron scandal: People wondered if we should have had rules, like Sarbanes Oxley, or, like the UK, go to more standards

c. Basic Tradeoff

i. Difference in the Ease of Drafting

1. If you draft it as a standard, it’s much easier to draft it up front. You don’t have to know as much up front about the behavior you want to regulate.

a. E.g. You don’t have to know how people drive.

2. A rule, you have to know what is a desirable speed limit? Or is there an aspect we would rather regulate?

ii. However, down the road, standard is tougher to administer.

1. Standard requires some evaluation/judgment, while rule is simple – you break it, you are wrong.

2. P: Over time, the costs of administering a standard can diminish in a common law system. Cts develop an idea of what’s reasonable.

3. S/P: Could also argue that a standard could be lower enforcement costs b/c people will try to respect the spirit, not just letter of law. E.g. Saying, “Be ethical” to businesses might scare them into better behavior.

iii. Fairness?

1. Standards may seem less fair, because there’s more differentiation in way they’re applied. But for same reason, could be fairer: takes situational factors into account.

a. E.g. Driving 15 mph on Sullivan St. Might have to get to hospital to deliver a baby.

iv. In case of IIED, wanted law to be able to evolve over time. Allow law to expand.

Intentional Torts
X. Elements of Battery

a. Intent on the part of the Δ to commit harmful or offensive contact
b. Contact element: That Δ actually caused harmful or offensive contact w/Ψ
c. Lack of consent: Prove that contact was not consented to by Ψ.
d. Voluntary action.
XI. General Points
a. Not dependent on Life/Death – Elements of battery don’t depend on whether Ψ lives or dies
XII. Intent

a. Single Intent Rule: Vosberg v. Putney – Vosberg had a pre-existing injury, gravity of what happened was due to combination of kick and pre-existing injury
i. Issue: Whether Putney had intent or not. Jury found he did
ii. Ct: Δ did not intend to do any harm. But, Ct says that all Ψ must establish is intent to do the act, not that contact was intended to be harmful or offensive. Kick is an unlawful act, in the context of the classroom.

iii. Single v. Double Intent – Single is the intent to make contact; dual is the intent to make contact and that it be harmful or offensive.
1. Not all courts apply Vosberg definition of intent
2. Consequences of single intent
a. Makes it easier to find liability
b. Moral luck – If all Δ has to do is intend kick, liability will depend on whether Δ is unlucky or lucky (like Putney kicking the wrong guy). Troubling.
iv. Social Norms can determine Legality
1. Ct invokes social custom to determine what’s legal/not (implied license to kick on the playground, but not in class) 
a. P: Ct is making a logical jump from unlawful to custom.
2. Policy: Is it desirable to use custom as an arbiter of what law is?
a. Might be upholding some bad societal custom.
b. S: It may be that we have to enforce a custom b/c it’s so instinctive – What if doing otherwise might make a law unattainable.
3. Further issue: Whether judge, jury, other regulatory body, etc. should decide custom.
v. Foreseeability and damages: ‘Thin Skull Rule’ – You’re liable for injuries that ensue from the initial harm you cause. Tortfeasor takes the V as he finds him.
1. Δ says that he should only be liable for what he foresaw as resulting from act. Ct rejects, saying, You’re liable even if your act is just exacerbating the pre-existing injury (but not for pre-ex injury itself)
2. This is a rule of damages for all of torts, not just battery
3. Policy: Justifications for the thin-skull rule.
a. S: May have a greater deterrence effect, assuming you know about the rule and single intent rule. [Questionable..]
b. S: Between the two parties, the Δ should bear the risk. The Δ at least did something.
i. P: But insurance companies might be shouldering most of it. Should we be punishing someone else for Δ?
vi. Multiple Causes
1. Vosberg: Kick caused injury. Putneys: Injury from before was still lingering.
2. Someone’s act doesn’t have to be the only cause in order to be held liable
a. Likely, it was a combination of the pre-ex injury and the kick
vii. Children
1. Ct has no problem with one child suing another (actually is child v. child)
a. It would only be the child-kicker’s assets that Ψ could collect
b. Some states now require parents pay for judgments against their children; but not all.
2. Generally, children can be held liable for intentional torts
3. In negligence, it’s more difficult to hold a child liable
viii. Damages
1. Jury was not awarding damages for medical expenses he’d incurred. Father sued for that separately, b/c he’d incurred them.
2. $2,800 was for reduced income (from loss of use of leg), pain and suffering
ix. Functions of Litigation here
1. Compensatory? They never got anything. 
a. [I don’t know if I agree with her doubt. They definitely intended to get something.]
2. Retributive? Seems like a lot of trouble to go to, going up to WI SCt twice. Maybe a family feud…
3. Vindicating moral rights? Vindicating loss of use of leg.
b. Single Intent; Motives are Irrelevant: White v. University of Idaho – Facts: Prof was ‘demonstrating piano technique’ on her back. Caused her injury. Ct finds it was battery.
i. Issue: Intent.

ii. Ct: Same single intent rule as Vosberg. Motives are irrelevant. Even if Prof was touching her to flirt b/c he was in love, intent satisfied

iii. Circular/Subjective definition of ‘offensive’: Ct says it’s offensive, but only b/c she says it was uninvited. Ct’s official statement is relying on Mrs. White’s pov of offensiveness. Then Ct asks whether that satisfies an objective standard of ‘offensive.’ But that’s not objective!

c. Transferred intent; Indirect Contact: Keel v. Hainline – Throwing erasers in the classroom. One of them misses and hits girl studying. She’s blinded.

i. Ct: Same single intent as in Vosberg. Doesn’t matter that boy did not actually want to hit her with the eraser; he wanted to make contact with one of other boys. Contact can happen through the medium of the eraser Liable.

ii. Doctrine of transferred intent – If Δ acts intending to cause harm to a person, the Δ is liable if that harm occurs to another person, even if the other person and resulting harm unexpected.
iii. Indirect Contact – Person can be liable for battery even if no direct contact. As long as it’s something he/she controls.
d. Voluntariness Requirement: Laidlaw v. Sage – Δ Russell Sage was a famous, rich man. Man threatened that if Δ didn’t give up $, would blow up bomb. Ψ claims that Δ guides him in b/n Δ and bomber. Bomb goes off.
i. Issue: Did judge make mistake in sending this to the jury
ii. Ct: Δ said he was acting intentionally at all times. However, there’s the rule that an act/omit done under danger is not an act.
iii. Voluntariness Requirement – Fourth Element of Battery: Have to be acting voluntarily
1. Objective test applied here: Ct: In these circumstances (danger to life, etc.), it doesn’t seem like a reasonable person could act voluntarily. Refuses Δ’s word about whether he was acting voluntarily or not.
2. Hypo: What if Sage knew that he was going to die if he didn’t get another kidney? He decides to drug a clerk and take his kidney. Guilty for battery?

a. The absence of pressing danger makes this likely to be found voluntary

3. Policy: Why insist on voluntary action?

a. P/S: Person isn’t as morally culpable

b. P/S: If tort law regulates behavior, it doesn’t make sense to hold involuntary actors liable, b/c we can’t regulate their behavior when they have no control

4. Opinions on Objective Voluntariness standard?
a. S: Objective standard is bad, b/c it absolves people in any situation of danger. Sends a bad message in trying to regulate people’s behavior.

b. S: At the same time, unfair to think that people can act rationally in a plane crash.

iv. Contact in Laidlaw – 2 possibilities
1. (1) When he moved him. Offensive, b/c he used him as a human shield (Not harmful).

2. (2) When shrapnel hit Laidlaw.

a. P: This is a tougher argument. Must argue that Sage had some control over bomb, and that Sage controlled this contact. But there must be contact controlled by Δ.
v. No ‘Causation’ in Battery – You only have to have offensive/harmful contact. Which Sage might’ve done, regardless of Laidlaw’s actual injury/potential for injury after the contact.

1. Note: Δ Sage may not have caused Ψ any more harm than he would have had.
e. Substantial knowledge
i. Courts are split over whether statistical knowledge is sufficient to establish intent
1. P: It’s a little ambiguous of what exactly you have to be substantially certain. E.g. could be knowledge that s’one would be injured, that a group, or a person would be injured.

ii. Tied to split over whether knowledge is sufficient by itself, or just evidence of intent

iii. Example (GSZ 547) – Δ knows that 2 of every 10,000 customers will be burned by coffee. Two views:

1. No Intent – It is too implausible to infer purpose to cause harmful touching, merely from statistical knowledge. This compares to recklessness or negligence (may be valid for tort of negl.)

2. Intent: Turner v. PCR, Inc., 754 So. 2d 683 (Fla. 2000) (GSZ 548) – If jury finds that employer should have known that an activity almost certainly would injure some workers, there is intent and they can sue outside of workers comp.
XIII. Contact

a. General

i. P drew the line for contact at Laidlaw. You could not really argue that Sage controlled the bomb, so that contact (shrapnel) would not qualify. But his push would…
ii. Contact through sthg you have control over
1. Like in Keel case, can be something controlled by Δ.
2. Ex: Grabbing the plate out of the black man’s hand, saying ‘We don’t serve you here.’

iii. Contact can be minimal

1. Examples: a) Blowing smoke in someone’s face (Leichtman); b) Blood transfusion c) Taking the plate from the man.

iv. Objective standard of what’s Offensive: Defined by ‘reasonable person’ (Brzoska). Also includes an exception that, if Ψ is particularly sensitive and Δ has special knowledge, can be liable.
b. Contact can be minimal: Leichtman v. WLW Jacor, 634 N.E.2d 697 (Ohio App. 1994) (BB) – Ψ invited into radio studio to discuss harmful effects of smoking. Ψ alleges that Δ repeatedly blew smoke in his face “for the purpose of causing physical discomfort, humiliation, and distress.” Dismissed on 12(b)(6) below. AppCt: Reversed (found for Ψ).
i. Contact – In OH, tobacco smoke, in particular, has physical properties capable of contact.
1. Though incidental to this case (and, thus, not considered), there is “smoker’s battery” whereby Δ is liable if intentionally directing smoke at another or there is substantial certainty that exhaled smoke will contact nonsmoker.
ii. Offensiveness
1. OH has 2r19 definition of ‘offensive’: offends reasonable sense of dignity.
2. “Offensive” = Disagreeable or nauseating or painful b/c of outrage to taste
iii. Triviality is not reason to dismiss.
iv. Also, second Δ is liable as a principal for encouraging or inciting the battery.
c. Lack of intent (compare to Leichtman): Madden v. DC Transit System, 307 A.2d 756 (DC 1973) (BB) – While standing at an intersection, Ψ was hit by the fumes from two city buses. Ψ alleges that, b/c buses regularly produced such fumes, Δ was aware, and thus acts were intentional.
i. Ct: Ψ failed to show intent (a necessary element). Dismissed.

ii. Specific Target –In general, in battery, you can’t be liable if there’s not a particular person that you could say would be harmed (intent). That falls under negligence.

d. Offensiveness is Objective: Brzoska v. Olson, 668 A.2d 1355 (Del. 1995) (BB) – Ψ’s were patients of Δ dentist who were operated on by Δ after Δ discovered he was HIV+. Ψ’s allege not that they were exposed to HIV, but that they were put in fear of such exposure w/o their consent. None have tested HIV+. They seek recovery for the anguish this caused them, and the embarrassment of being tested at a state clinic. They also argue that battery could succeed one grounds that they did not consent to the operations as performed, since they didn’t know he was HIV+. SummJudge for Δ below. Appeal.

i. P: Ψs can’t prove any physical injury, so it can’t be harmful.
ii. Objective standard for Offensive Contact: What is offensive measured by reasonable person standard.

1. Here, since HIV can only be transmitted by exposure, a prerequisite to a reasonable fear is exposure. None of the patients contend actual exposure. Also, Δ didn’t breach CDC standards.

iii. Policy: Don’t want to inflame fears surrounding HIV/AIDS, so Ct assumes that act was not offensive b/c of low risk of transmission.

iv. (Continued below…)
XIV. Consent

a. General Points

i. Objective – Consent is objectively determined, just like voluntariness
ii. In Med, Only for Different Operation Entirely – Lack of consent only applies to different operations than the one agreed to, not one about which a fact was not revealed.
b. Operation by different doctor = Battery. Grabowski v. Quigley, 684 A.2d 610 (Pa.Super. 1996) (BB) – Ψ believed he would be operated on by Dr. Quigley. He signed a form consenting to operation by ‘Quigley, et al.’ Ψ later said he thought it said ‘ETOL,’ which he didn’t understand. Ψ placed under anesthesia, then Dr. Quigley is MIA. Operation started by another, and Dr. Quigley arrived halfway through and finished the operation. Ψ sustained injuries as a result of the operation. Trial ct dismissed on summary judgment.

i. PaSCt ruling: When a patient can consult about her condition, a surgical operation without consent is a technical assault.

1. This Ct: Or battery, in this case.

ii. Ct: Patient alleges facts which, if true, show consent was not given to Bailes and/or Quigley to perform the surgery as it was done. Thus, there’s an issue of material fact.

iii. Reversed.
1. Damages – P: Can’t get back pain (possibility of original surgery); can get drop foot.

a. S: Wasn’t he warned about back pain from original surgery (consented one)? Isn’t back pain actionable, then? [P punted on this one.]

2. Consent form

a. Court is not saying that patient’s word about consent form is dispositive

b. Ct is just saying that it’s part of the overall seeming lack of consent. There’s a bunch of other points. Rushed. No explanation of form.

iv. Brzoska v. Olson
1. Operation performed in manner not consented to: This rule applies only to cases where different operation was performed, not ones in which a fact was not revealed.
a. If this nondisclosure amounts to a breach of duty, that’s negligence, not battery.

v. Comparing Grabowski and Brzoska. 

1. Both are claiming lack of consent b/c of a hidden fact about surgeon. Brzoska, it’s that he’s HIV+; Grabowski, it’s the identity

2. P: Should they be different?

a. S: HIV has less of an impact on successful/harmful surgery than id of surgeon.

b. S: Brzoska could argue that an HIV+ doctor has a different identity than non-PLHIV

c. P: Possible that Brzoska decision was driven by concern for allowing onslaught of suits for HIV-related surgeries.

i. P: But it’s not the only case that dismisses cases for nondisclosure of doctors.

c. Refusing Medical Help: Werth v. Taylor, 475 N.W.2d 426 (Mich.App. 1991) (BB) – Ψs the Werths are Jehovah’s Witnesses, believing receipt of blood transfusions is a sin. Wife entered hospital a month before birth, filled out form ‘Refusal of Blood Transfusion.’ Delivered. Surgery necessary, Dr. Parsons discussed refusal of transfusion. Ψs wavered, though affirming that they would refuse the transfusion even if she might die. They were given the impression that was unlikely, though, and their affirmation of the refusal was, admittedly, only in an ‘academic’ sense. Bleeding was heavy during surgery, and Dr. Taylor was called. He ordered the transfusion to save her life, despite knowing of non-consent. Ψs claim of battery was dismissed on summary judgment.

i. Withholding Consent to Operation
1. Normally, a competent adult patient can withhold consent to medical intervention

2. Life-saving – But, the law implies consent when procedure needed to save life and

a. There is no opportunity to obtain actual consent (e.g. patient unconscious), or

b. The patient willingly submits to a particular treatment

3. Only patient’s fully informed, contemporaneous decision can override medical necessity

ii. Here, patient’s prior refusals were not made when life was in the balance or it appeared so

iii. Thus, they weren’t contemporaneous or informed

iv. Summary judgment for Δ affirmed
v. Consent is like a K
1. If someone gets harmed after giving consent, it’s like there’s a contract for consent. Ct is interpreting what the parties agreed to.
2. In Werth, Ct says emergency situation that the doctors faced wasn’t covered by K.
3. By contrast, in Koffman, Ct is saying it’s ambiguous. Reasonable people could disagree whether tackle by the coach was covered or not.
d. Lack of Consent in K-like situation: Koffman v. Garnett, 574 SE2d 258 (Va. 2003) (GSZ 584) – Andy Koffman was junior high football player. Coach, mad at team, demonstrated tackling technique on him by surprise. Broke his arm.
i. Issue: Did Andy consent, by joining team, to be tackled in this manner?
ii. Ct: Reasonable persons could disagree whether Andy consented as such. Coach never tackled players like that before. Andy could reasonably allege that he consented to be tackled by players of like age and skill.
XV. Assault
a. Prima Facie Case
i. Actor A is subject to liability to other person P for assault if:

1. A acts,

2. intending to cause in P the apprehension of:

a. an imminent harmful contact with P, or

b. an imminent contact with P that is offensive; and

3. A’s act causes P reasonably to apprehend an imminent harmful or offensive contact with P.

b. Restatement Sections
i. 2R§21. Assault

1. (1) An actor is subject to liability to another for assault if 

a. (a) he acts intending to cause a harmful or offensive contact with the person of the other or a third person, or an imminent apprehension of such a contact, and
b. (b) the other is thereby put in such imminent apprehension.
2. (2) An action which is not done with the intention stated in Subsection (1, a) does not make the actor liable to the other for an apprehension caused thereby although the act involves an unreasonable risk of causing it and, therefore, would be negligent or reckless if the risk threatened bodily harm.
ii. 2R§ 24. What Constitutes Apprehension – In order that the other may be put in the apprehension necessary to make the actor liable for an assault, the other must believe that the act may result in imminent contact unless prevented from so resulting by the other's self-defensive action or by his flight or by the intervention of some outside force.
c. General points

i. Interest vindicated is of not being put in apprehension of imminent harmful/offensive contact

1. Difference from Battery – Assault gives effect to this ‘right’ by protecting against apprehension of contact, rather than contact itself. Assault is fully realized wrong, completed when apprehension generated in V.
ii. Independent of Battery

1. V can suffer assault, but not battery

a. Ex. Intending to scare, as below.

b. V can suffer battery, but not assault

c. Ex. Unconscious Ψs

d. Ex. Surreptitious batteries, such as poisoning

e. Ex. Surprise (see Koffman)

2. Need not be a failed attempt at battery

a. Ex. Could be attempting simply to scare the Ψ all along

iii. Single/Dual Intent – Debate whether intent is to do the act or generate fear
iv. Objective test for apprehension of fear. (Brooker: “person of ordinary reason and firmness”)
v. Special knowledge – In situation where Δ has special knowledge, it’s a subjective test

vi. Words Constitute an assault, but it’s contextual. Has to be imminent, intentional,… 
1. (Despite what Brooker Court says)
d. Illustrations – Objective Fear Test: Contrasting Langford and Brooker
i. ‘Mere words are not enough’ (not all juris): Brooker v. Silverthorne, 99 S.E. 350 (S.C. 1919) (GSZ 557) – Δ called Ψ phone operator to get a connection. She messed it up. Ψ alleges that Δ became abusive, calling her stupid and stating that ‘If I were there, I would break your God damned neck.’ Ψ alleges that this caused her to become ill, lose sleep, and fear for her safety to the point of taking sleeping medicine. Δ denied abusive speech and alleges that he apologized and Ψ seemed to be satisfied (though, b/c of verdict, this is considered false). Jury found for Ψ. Appeal. Found for Δ.
1. Threat is not an assault – A threat to commit an injury is not assault. Differences:

a. Threat promises future injury, while assault must be resisted on the instant.

b. Mere words are not enough: Reluctance of the law to give c/a for mere words

i. Words can be thoughtlessly spoken, misconstrued.

c. Preventative remedies are available for threats, but physical resistance is it for assault

2. Exception – In certain social context…
a. A train would be liable for threats made by its personnel to passengers. The context of the train imports liability

3. Exception – Threat serious enough to interrupt. Threats of bodily injury by which target person’s business is interrupted

a. Menace without consequent inconvenience is not enough; both required.

b. Objective standard: Threat must be of such nature and under such circumstances as to affect a person of ordinary reason and firmness…

c. Or, that person was peculiarly susceptible, and Δ knew that and took advantage

4. Here, language was not objectively strong enough to affect a reasonable person; nor was Ψ susceptible and Δ aware. Rather, it should have seemed like a momentary fit of frustration. Also, it was hypothetical: ‘If I were there now, I would..’ He wasn’t there, and Ψ knew it

ii. Motive is Irrelevant: Langford v. Shu, 128 S.E.2d 210 (1962) (BB) – Ψ Langford, on visit to Δ Shu’s house, was lured by Shu and her two sons into looking into a box containing a fake vicious animal. Δ did not spring the trap herself, but knew that the boys would, and prodded Ψ to look. Ψ injured her knee when surprised by the animal. Judgment below: Nonsuit. Appeal.

1. Motive is irrelevant – If act is done with intention of bringing about an apprehension of harmful or offensive contact [and does bring it about], it is assault. It is immaterial that actor was not hostile or did not wish injury on the other

2. Δ knowingly set the stage for her children’s prank

3. Judgment reversed.

4. [Important to recognize that it’s vicarious liability for the mom; she’s liable for kids’ actions]

iii. Intent

1. P: You could read Langford as saying that you have to intend that V be scared. What was the point of setting up the practical joke, if not to scare her.

2. P: Could also argue that they had the intent to JOKE, not really to honestly scare her.

3. There’s disagreement as to whether you have to intend the act, or also the fear that act generates

iv. Why the different decisions in Langford and Brooker?

1. In Brooker, Ct said that she would have had to have thought he was there, no imminence.

2. P: In Langford, there’s no gap in time b/n when she’s presented with the box and the trap springs. Thus, imminent.

a. It’s not for the things leading up to the trap springing; it’s for the actual springing.

e. More Illustrative Examples

i. Hypo: If J points a gun at P. J thinks it’s loaded, but P knows it’s not.

1. Not liable. Reasonable person would not be afraid of unloaded gun

ii. Hypo: Gangster student calls P to say he’ll kill her. Passing at school, says ‘You’re time is up.’

1. A reasonable person would be afraid for life

2. Δ could argue that he wouldn’t reasonably kill you in public

a. Could also argue that it’s not imminent b/c he won’t kill you in public

3. Δ could also argue you had time to go to police

a. But maybe saying ‘You’re time is up’ reestablishes the imminence

4. Δ could also argue that P should be partially responsible for coming to school after being put on notice.

a. But, since she’s a law prof, it’s part of her day-to-day activities

XVI. IIED
a. Commonly, four elements

i. Intent – Single/Dual: Debate as to whether it has to be the intent to do the act (ie. say the words), or to have the consequences. (Similar to Assault)

1. We see the example in Doe 1 case

ii. Conduct must be extreme or outrageous – Some say this is the most fundamental element, most often determining whether someone’s held liable

1. Objective test: Would people in the community think this is extreme/outrageous

iii. Injury requirement – Like in battery (harmful/offensive contact), and in assault (fear), have to have some emotional distress

1. GSZ Definition: Conduct causes emotional distress so severe as might be expected to adversely affect physical health (even if not causing actual damage)
2. Don’t need a psychologist (littlefield), but have to be able to attest to it

iv. Cause – Conduct of Δ must be cause of emotional distress

b. General Points

i. Tort created by academics – recent tort

1. As opposed to common law torts of assault and battery

ii. Recognized in almost all jurisdictions

iii. Claims rarely succeed, though!

iv. Less specific intention requirement than battery/assault

1. In battery, you have to intend a specific result, the contact. Here, Δ has to have engaged in extreme/outrageous conduct and intentionally or recklessly cause harm.

2. Doesn’t have to have specific target (Doe reversal)

v. Some cts insist on close proximity. Could be physical or knowledge of how it would affect Ψ.
1. In P’s hypo, it was ruled that husband couldn’t recover for being cheated on, b/c there wasn’t enough proximity b/n actor and Ψ. That husband had to be present.

vi. Incentive to settle w/Intentional Torts – When you’re talking about intentional torts (e.g. IIED), there’s a strong incentive for Δ to settle b/c it’s unlikely for insurance to cover intentional torts. So it’s likely the damages will be paid from church coffers, not insurance comp.

c. Setting out a standard, rather than a rule – See above in ‘General’ section
d. 2r§46 – Outrageous Conduct Causing Severe Emotional Distress
i. (1) One who by extreme and outrageous conduct intentionally or recklessly causes severe emotional distress to another is subject to liability for such emotional distress, and if bodily harm to the other results from it, for such bodily harm.

ii. (2) Where such conduct is directed at a third person, the actor is subject to liability if he intentionally or recklessly causes severe emotional distress

1. (a) to a member of such person's immediate family who is present at the time, whether or not such distress results in bodily harm, or

2. (b) to any other person who is present at the time, if such distress results in bodily harm.

e. Function: What role does IIED play as a tort

i. Deterrence – prevent individuals who are prone to being obnoxious from doing it

ii. Fill a gap in the law – More complete protection for individual dignity than just assault or battery. If tort law is about protecting people’s autonomy, etc. this helps to further that

iii. Retribution – Pay back the landlord for being a huge jerk. 

iv. Affirming societal values – Condemning racist landlords. Sends a broad societal message, that certain things are abhorrent

v. More analogous to criminal law than negligence in some way [Why was this?]

f. Comparing Roberts and Greer
i. Not outrageous, Injury not Severe: Roberts v. Saylor – Ψ had Δ doctor remove sutures after an operation by another doctor. Ψ asked Δ for testimony in malpractice suit against first doctor. Δ refused, saying that Ψ was a thief and he despised her. Ψ sued Δ for not cooperating with first suit and won. Later, Δ saw Ψ at hospital about to commence an operation. According to Ψ, he said ‘I don’t like you’ several times in a menacing way. Ψ could produce no evidence of physical or mental harm, except that she was ‘upset.’ Ψ sued for IIED.

1. Ct talks about concern when IIED first introduced that it would flood courts with suits. Hasn’t happened.
2. Four elements in KS: 1) intentional or reckless 2) outrageous conduct 3) causing Ψ’s mental distress 4) that is extreme and severe.

3. Thus, two threshold reqs:
a. 1) Whether Δ’s conduct is extreme enough to permit recovery

b. Liability does not arise from mere insults, indignities, threats annoyances, or other trivialities. Public is expected to have hard skin. Preserve freedom to express unflattering opinions or blow off steam. Conduct must go beyond decency.

c. 2) Whether Ψ’s emotional distress is so extreme that law must intervene b/c no reasonable person should endure it

4. This case

a. Δ’s conduct was not so outrageous as to permit recovery. Ψ couldn’t have been surprised, given the history. No doctor-patient relationship.

b. Emotional distress was not very severe.

c. Found: Summary judgment upheld.

ii. Greer v. Medders, 336 S.E.2d 328 (1985) (BB) – According to Ψs: Ψ patient, after surgery was assigned from previous doctor to Δ. Δ didn’t check on him, and Ψ called to complain. On arrival, Δ agitatedly cursed, told patient and wife not to call ‘raising hell,’ and said, ‘I don’t have to be your damn doctor.’ He also directly insulted Ψ’s wife. Wife began to cry, and Ψ husband had episodes of uncontrollable shaking, requiring psychiatric treatment. Summary judgment for Δ. Appeal.

1. GA specifically recognizes obscene lang in precedent IIED cases

2. Here, given that alleged statements were w/in doctor-patient relationship and patient was in hospital bed, statements might be found sufficiently abusive.

3. Reversed

iii. Why the difference in result b/n these two cases?

1. Conduct is different

a. Reflects differing standards of decency. [This is how tort was meant to evolve.]

b. When people have a preexisting relationship, there’s stricter norms than if there’s no relationship. Here it’s a contractual relationship.

2. Injury in Greer is more severe

3. Conduct. S: Is it that there’s an affront to chivalry b/c he also insults wife?

4. Assumption of risk. P: Not specifically invoking this standard, but it might speak to whether conduct was outrageous
iv. First Amendment issue – P: One of the reasons why people are cautious in applying this tort. These cases are exceptions.

g. Damage Awards for IIED
i. Littlefield v. McGuffey, 954 F.2d 1337 (7th Cir. 1992) (GSZ 635) – Ψ had just put a down payment on an apartment rental from Δ. When Δ found out Ψ’s boyfriend was black and that he was father of her daughter, he told her the apartment wasn’t for rent. He then proceeded to harass her, her sister, and her boyfriend with racist phone calls and death threats. Δ denies allegations, saying he denied her rental b/c or bad credit and unfavorable recommendations from past landlords. Ψ’s allegations are corroborated, Δ’s just the opposite. Jury awarded Ψ $50K in compensatory damages and $100K in punitive damages.
1. P: Another case where Ct is using case to set norms

a. Parties are not complete strangers, but more or less. He violated the norms that most people abide by.

b. In this sense, like Greer, in that Ct’s punishing him for violating norms

ii. Damages

1. Compensatory damages are covering lost wages, etc.

2. …and pain and suffering.
a. She can’t produce any receipts for this.

b. This idea is controversial. People that argue for tort reform advocate capping pain and suffering. Some say that we shouldn’t give damages for pain and suffering.
c. It’s a little difficult to see why they’d be objectionable in Littlefield, b/c tort is emotional distress; there wouldn’t be much in compensatory damages if not pain and suffering here.

d. But, if someone’s hurt in car accident, why should we give pain and suffering damages in addition to medical/care expenses?

3. Punitive damages

a. Jacques v. Steenberg, compensatory were nominal, while punitive were huge like here.

b. Over last 10 years, SCOTUS has developed body of case law establishing ratio of punitive to compensatory: 10-to-1. So Jacques would be big; this one more reasonable.

c. P: What role are punitive damages playing here?

i. P/S: Expressing societal value that these are abhorrent

ii. P: Also playing deterrent function.

1. P: People that argue for punitive damages say, If all Δ is required to do is compensate, may not be enough to force Δ to internalize their behavior.

iii. P: Another function is one way Ψs pay attorneys. Think about Jacques v. Steenberg – there would have been no incentive for lawyer to take case were it not for punitive.

iv. S: Why do punitive damages go to Ψ, if it’s punishing Δ on behalf of broader group who may have been wronged in the past?

1. P: Some people agree with that, and say that money should be turned over to state, or some broader group than Ψ. 

2. P: Others say we should reward Ψ for going after the guy (after others haven’t).

3. P: Another argument would be so Ψ can pay the attorney.

4. These torts are frequently not covered by insurance policies.

a. P: Can give incentive to settle. [Incentive for Ψ]

h. OVERTURNED. Doe 1 v. Roman Catholic Diocese of Nashville, 2003 WL 22171558 (Tenn. Ct. App. 2003) (GSZ 649) – McKeown was a priest in Nashville Diocese, and was caught molesting boys. He was sent for treatment, but continued his behavior. He was fired, though the church didn’t reveal any of this. He no longer had any relations with Diocese when he met Ψs John Doe 1 and 2 in the trailer park in which he lived. He was caught molesting them, and was since sent to prison. Ψs sue Δ for not properly investigating and reporting McKeown to authorities, leaving him free to hurt their children. C/A is outrageous conduct.

i. DON’T CITE THIS POINT: Ct uses 2r46 version of IIED, but adds:
1. Extreme or outrageous conduct must be directed at the Ψ or occur in her presence

a. Ct derives this from legal scholarship, structure of entire 2r46 (that (b) distinguishes itself from (2) in that it’s “directed at a third person”), and b/c all of the examples for 2r46 are contrary to this premise.

2. Here, Diocese’s conduct was not directed at the Ψ or anyone the Ψs knew.

a. Ψs argue for a foreseeability argument, but Ct reserves this for negligence, not intentional torts

ii. Problems with the logic

1. The fact that Restatement definition also allows for recklessness weakens the argument that it has to be directed at someone specific (TN SCt agreed).  

2. Why interpret the silence in (1) as directed at, just b/c (2) says “third person”?

iii. From the reversal, you can infer the emphasis on the point that IIED doesn’t have to have someone particular in mind. Recklessness is enough.
iv. The TN SCt may’ve wanted to promote policy of deterring this kind of behavior.

v. What Ψs have to prove in TNSCt is that there was recklessness on part of diocese that priest would eventually. How would they prove it?

1. P: Evidence that statistically, child molesters reoffend after treatment.

2. P: Still would have to establish reckless disregard by diocese that this priest might reoffend, or their knowledge of statistical findings.

vi. Policy: There’s a lot of controversy over this kind of case. Does civil liability for nondisclosure of sex crimes you have a liability for reporting your neighbor if you know he is molesting?

1. There may be a greater concern when there’s a likelihood of reoffending

i. Hypos – Adultery and IIED
i. PH: Woman who is very severely depressed.  Clinically depressed.  Hospitalized by psychiaitres.  During hospitalized, dr persuades husband to give dr lots of info about patient.  Dr also insists that woman can’t see her kids.  After release, dr doesn’t let woman live with husband.  Claims it is for her treatement.  Turns out that dr is actually having an affair with the woman.  Could husband sue for IIED?  

1. Division of opion on whether intent element is intent to commit the act or intent the ED.  Remember, also just the reckless element, too.  In that round, the dr would clearly seem to be reckless.  

2. P: It was ruled that she couldn’t recover, b/c there wasn’t enough proximity b/n actor and Ψ. That husband had to be present.

a. Some cts will insist on close proximity. Could be physical or knowledge of how it would affect Ψ.
3. S: Cases w/ the stronger intent?

a. Depends who you read some of these cases.  One reading of Littlefield is that he had the necessary intent because he intended to cause ED.  Or you could say that it was just a slam dunk case on intent because he clearly intended to make those calls.  

ii. SH: Man walks in on his wife having an affair.  Can husband sue cheating wife, or guy cheating with her? (if he walks in)

1. Same sort of questions apply
2. Δ would make arg that this was not outrageous conduct.  Would bring in evidence of how horrible the marriage was. 
3. Issue of intent. Intent to have intercourse or intent to have affair (i.e. did he know she was married)? 

XVII. Trespass
a. General
i. Protecting property – All the torts we’ve looked at so far, it’s where law is protecting the integrity of person. Trespass is protecting the person’s property

ii. Property as part of torts – You can see property as a subset of torts. When you look at judicial methods of enforcing property rights, it’s often a tort

iii. Two types of property: real and personal.

1. Real = land, things attached to land (that can’t be removed w/o harming the land)

a. Ex. The docks in Ploof or Vincent are attached  to land

2. Personal = Anything movable. Computer, eg.

iv. Different types of trespass

1. Trespass to land – physical invasion of land

2. Trespass to chattel

3. Nuisance law – protects enjoyment of land; doesn’t require a physical invasion, just impediment to enjoyment

b. Functions: Why does tort law protect property interests?

i. Avoid Self-Help – Prevent people from engaging in self-help.
ii. Promote Investment/Trade – If you know that law will back you up, it prompts you to build on property and invest in it. Also facilitates trade, if you know law will protect you.

iii. Rule of Law – Protecting people’s expectations. Keeping people off the land might promote respect for the law in general.

iv. Marxist View – Preserving existing distribution of wealth/social structure, b/c some people were landowners and some not, wanted to preserve that.

v. Protecting the Person, by extension – Some think that, to realize yourself as a person, have to act on external things. So, to protect you as a person, have to protect your things.

1. E.g. Your wedding ring should be protected, b/c your id is wrapped up in that.

2. P: However, there are things that are just luxuries, not really connected to a sense of identity. Maybe this undermines theory.

c. Trespass to land – Elements 
i. Elements 

1. Intention to commit act (movement onto land) [w/o knowing it was other person’s land]

2. Entry onto other person’s land (or some physical thing you control entering)

a. Ex. Emitting smells from your kitchen that goes onto land is not trespass. [Qualified. See below.]

ii. No injury requirement
iii. Consent prevents trespass

1. Unless you stay past the duration of consent

iv. S: What about smoke? Not trespass?

1. P: Sometimes the line b/n nuisance and trespass is fuzzy. If you could prove that the particles were going onto other person’s land…

2. Water is a pretty clear thing – it’s a physical thing, going onto other person’s property

d. Trivial invasions count
i. Case of the Thorns (Hulle v. Orynge, 1466) (GSZ 757) – Trespass found when Δ cut thorns on his property in such a way that they’d fall onto Ψ’s property.

ii. Example – A cable company or ISP must obtain consent from those whose property must be traversed with cables/equipment in order to provide service to customers

e. No Requirement of Harm to V
i. No Harm to V required for liability – Similar to dignitary torts (e.g. assault, battery, false imprisonment), and in contrast to negligence 

ii. Nominal compensatory damages – Nonharmful trespass >>> nominal compensation

iii. Punitive still possible

f. Punitive Damages
i. Jacques v. Steenberg Homes, Inc., 563 N.W.2d 154 (Wis. 1997) (GSZ 758, ) – Δ  in face of Ψs’ express refusal to consent, crossed Ψs’ property with heavy equipment. B/c Ψs’ land was covered with snow, no adverse effects. Jury awarded nominal compensatory damages and $100K punitive. Appeal Ct upholds.

1. Property owners have a right to exclusive use of property

2. That right is worthless unless backed by force of law

3. Compensatory damages recognize actual harm

4. CD are not sufficient to prevent intentional trespass and reinforce right to exclusive use of property; thus punitive award is justified and necessary.

5. To get them, Ψ has to establish that Δ acted wantonly which Ct interpreted as malicious.

v. Protecting Property

1. Why such a large damage award? Ct emphasizes that everyone has this exclusive right to enjoyment of land. Big punitive award is necessary to prevent people from coming on.

2. Point is, law isn’t protecting actual property b/c there’s no harm. But it’s protecting the abstract notion of right to exclude.

vi. Punitive Damages, generally

1. Size of punitive damage in Jacques is the same as in Littlefield. Why?

a. There are no punitive damage guidelines, so they might seem irrational.

b. They’re often cut back by trial judges (after jury awards).

2. Punitive damage awards are rare

a. Punitive damages awarded much less often than people think

b. Very hard to get them in a negligence case

c. To get them, Ψ has to prove Δ acted wantonly, which could be interpreted as malicious.

XVIII. Privileges: Private Necessity
a. Unqualified Private Necessity: Ploof v. Putnam, 71 A. 188 (Vt. 1908) (BB) – To save boat from storm, Ψ was forced to moor it on Δ’s dock. Δ’s servant unmoored boat. It crashed on shore, w/o Ψ’s fault. Boat and contents destroyed, Ψ and family injured.

i. Counts in trespass (direct force) and in case (precursor to negligence)

ii. Rule (qualified in Vincent): Necessity and an inability to control movements can justify entries upon land and interferences with personal property otherwise considered trespass

1. E.g. When dog is used to chase sheep from land, he might not obey order to stop at border.

2. This doctrine applies with special force to preservation of human life

iii. Here, there was necessity – Ψ trespassed on land, but had the excuse of necessity.

iv. It’s not sufficient to say ‘He could’ve tied up somewhere else’ – the justification is complete
v. Possible Rationales
1. Morally, no right to exclude in an emergency situation. The right can be curtailed.

a. Further, maybe this lack of right to exclude in an emergency is one way we justify the right in a non-emergency situation in the first place.

2. Economic rationale. This is not a good situation for producing an economically efficient contract. The two are in a bilateral monopoly. There’s only one dock, and dock is in fortunate position of having desperate boat owner at doorstep.

a. Counter: Could have the unfortunate consequence of encouraging boat owners to take advantage of dockowners. P: Rule in Vincent takes care of that problem.

b. Incomplete Privilege
i. Vincent stands for the premise that private necessity is an incomplete privilege – Δ is entitled to override Ψ’s property right, but Δ is still liable for compensatory damages resulting from privilege’s exercise
ii. Vincent v. Lake Erie Transport Co., 124 N.W. 221 (Minn. 1910) (GSZ 765) – Δ’s ship was unloading at Ψ’s dock. Storm hit, making navigation imprudent. Δ called for tugs, but there were none. Thus, they moored to Ψ’s dock, replacing lines as they snapped during the storm. Meanwhile, ship was bumping up against dock, doing $500 damage.

1. Δs were not in control of ship, as they couldn’t leave. However, they also took steps to remain tied up; thus, it’s not like an act of God or another controlled them completely.

2. Despite private necessity defense, compensation must be made. Upheld.

3. Dissent

a. Assumption below was that liability depended on ability to seek other refuge (which was found impossible by majority)

b. Majority’s logic says that if they’d used stronger cables in the first place (and thus not had to keep replacing them), they wouldn’t be liable. Why should liability depend on this kind of foresight?

iii. Analysis

1. If dockowners hadn’t recovered in Vincent, then they would unmoor boats, à la Ploof
2. Law and Economics scholars tend to tend to agree with the outcome in Vincent
a. They approve of the incentives that it sets up (explained above)

b. Motivates the boat owner to weigh the costs that dock might incur v. costs that boat might incur if they don’t moor

c. Rule in Vincent should protect dock owners in Ploof. Should achieve compensation if they are damaged. If we didn’t have Vincent, Ploof might be troubling; but we have it.

3. Philosophers also view Vincent as a fair outcome

a. One possible reason why you might see it this way: Locke would say that if there’s enough for everyone, you have a right to exclude. But in an emergency situation, your right disappears and property becomes communal for person that faces a scarcity.

b. So, if that right disappears in an emergency situation, there should be no reason to compensate. This does better in explaining Ploof.

iv. Rationales, generally: These are not things to which Ct appeals; just explanations.
v. Economic Rationale for Vincent?
1. Law and Econ: Sets up good incentives. Boatowners in a storm will weigh costs of mooring or leaving

a. Two expected values: Loss to dock x likelihood of damage vs. Loss to boat in storm x likelihood of this damage.

2. Counter: More subtle economic analysis reveals a possible downside. The boat owner might not have enough information to make a sound choice. 

a. E.g. if risk averse, might overestimate the cost of staying at the dock. They might decide to go out in the water, even though that represents the less efficient choice. 

b. [Bill points out that he could just as easily overestimate the cost of leaving. This actually seems more plausible in a risk aversion scenario…] 

3. Counter 2 – Insurance: Another more complicated one. Likelihood that both dock and boat owners have insurance. Might change entire calculus.

4. Counter 3 – K for damage: Likelihood that dock owner might be able to pass off the cost to boat owner. Should we then let dock owner recover in tort?

vi. Fairness Rationale for Vincent?
1. Basic Theory. Vincent is not completely curtailing the right to exclude, b/c you have to pay for the right to dock. Incomplete necessity.

2. Restitutionary theory. Boat incurred a benefit at the expense of the dockowner. Thus, we should force the boatowner to transfer back that benefit.

a. Problematic, though. The benefit gotten by the boat is not the same as the damages paid. Maybe it should be the value of the boat.

i. This might be economically inefficient, though. What would be the motivation for docking?

3. Assymetrical Risk theory. Some scholars have argued that one reason why we hold people liable in tort law is for risks that are asymmetrical.

a. Symmetrical risk – Risk that both people would suffer routinely. So, we don’t hold you liable if you’re the driver, b/c next time around you might be the pedestrian. Situations like that.

i. So, not where the boatowner might be thinking in the future, next time

b. Asymmetrical risks – Boatowner was imposing a risk on the dockowner that he/she wouldn’t face him/herself.

c. However, this is problematic for tort law generally, and maybe even in Vincent. We do hold car drivers liable. What if the boatowner was a dockowner, too?

c. Public Necessity, by contrast, is complete – private citizen can destroy another’s property to avert greater harm to the public, w/o any sanction. Usually effected by government officials.

Negligence
XV. Holmes
XVI. What is Negligence?

i. Five elements to tort of negligence
ii. Δ must have breached the standard of care

iii. Δ must have owed a duty to the Ψ

iv. Δ’s breach of standard of care must have been actual cause of Ψ’s injury

v. Δ’s breach of standard of care must have been proximate cause of Ψ’s injury

vi. Ψ has to have suffered an injury

b. Note: Use ‘negligence’ and ‘tort law’ interchangeably

XVII. Breach Element

a. Reasonable Person
i. 2R § 283. Conduct Of A Reasonable Man: The Standard – Unless the actor is a child, the standard of conduct to which he must conform to avoid being negligent is that of a reasonable man under like circumstances.
ii. Vaughan v. Menlove, 132 Eng. Rep. 490 (C.P. 1837) (GSZ 150) – Δ owned a close, certain buildings of wood and thatch, and a haystack next to Ψs’ cottages. He was repeatedly warned that the haystack was likely to catch fire, and the court found that there was indeed a substantial risk. In response, Δ said, “I’ll chance it.” He built a chimney around the haystack, which may have exacerbated the problem. It eventually caught fire and burned down his buildings and the adjacent cottages, costing the Ψs 500 pounds.

1. Question as to whether the standard of caution that Δ had to exercise should be a subjective standard or objective

a. I.e., should he get off for being stupid?

2. Objective Standard of Reasonable Person, says one judge.

a. P: Holmes: The standard of the avg man, this person of ordinary prudence and skill.  That is the reasonable person standard we see in Vaughan. (p. 108, holmes)

3. Ct’s justification: If we had something other than a RP standard, it means we would have too many standards at play, people would never know what the standard was, cts would have trouble administering it.  (Similar to Holmes’ reasons).  

4. In this case, even if we had set the standard as a subj standard, Δ could still be lia because he had been warned of the danger and he had said he was going to “chance it.”  

iii. What is the reasonable person? Cases define the standard.

1. Language, religion, age, mental disabilities.

b. Language and Religion
i. Language Not a Factor
1. Weirs v. Jones County, 53 N.W. 321 (Iowa 1892) (BB) – Bridge was condemned. The next day, county board of supervisors had written signs posted at either end and cables strung across it. Four days later, illiterate man encounters bridge. Cables have fallen down. He drives carriage across in morning w/o incident, but it breaks under him on his return, killing horses and damaging carriage. Trial ct instructed essentially that board exercised reasonable care and prudence, then fact of illiteracy is irrelevant.

a. AplCt echoes instructions: Ψ can’t claim a different standard of care than everyone else.

i. Looking at it a different way, board can’t be expected to put up huge barriers for the illiterate or blind. Can’t be expected to post signs in every language.

2. Why the differing outcomes for Language and Religion?
a. English – There’s the general expectation of the population that they can read English. County can only go so far to make sure that no one falls (not 50 languages).

i. P: So why is religion relevant in Friedman? (If language isn’t in Weirs?)

b. Promote English Proficiency

c. Underlying class issue.

d. S: If anything, should be more willing to adjust for language, b/c he can’t do anything in the moment. At least the religious belief is a belief, a choice.

i. P: It’s usually looked at the opposite way – religion can’t be changed, but you can learn English and maybe should, coming to America.

ii. Religious Beliefs may be a Factor
1. Friedman – Ski center was closing. They get stuck on chairlift. She jumps b/c of cold and religion.

a. Holding: Both agree that state was negligent in way they managed ski resort.

b. Lower ct says that she wasn’t contributorily negligent on two bases, upper ct sidesteps question of whether religious beliefs should be taken into account.

i. We can infer from the upper Ct’s reluctance to touch it that it’s controversial.
ii. Also, it was contributory negl in Friedman. She said there’s a more flexible standard for contributory negl than negl (This was confirmed in Roberts v. Ring).
iii. Policy: Should the law take into account characteristics like religion and language?

1. Hypo: In the context of Friedman, when she jumps from the chair, she hits someone, who sues her. Should her religion factor into whether she was negligent?

a. S: It should factor into her mental state. P: That doesn’t really factor in. S: Yeah…

b. S: If it’s crowded, and she knows she’ll hit someone, we should take it into account. If there’s one person on the hill, she could’ve waited 5 secs; don’t take into account.

c. S: It’s not even religion; she might mostly be worried about being cast out of community. So don’t think of it in terms of religion; Shouldn’t take into account.

2. Hypo: Woman has been told that if she has a baby, it will be born [defective?]. She is Catholic, and refuses to take birth control (using the rhythm method). Gets pregnant, has a painful pregnancy. Has she acted reasonably?

a. [No one knows]

3. Hypo: Married couple decides not to have children. Pharmacist gives wife sleeping pills instead of birth control by accident. Couple doesn’t want to have an abortion. He’s liable; should we take into account couple’s decision in not minimizing damages?

a. P: The ct would be very reluctant in finding that they had to have abortion to minimize damages. You take victim as you find him (Vosberg). These Ψs came with preexisting beliefs; Δs have to take Vs with those beliefs

c. Age
i. A lot more straight forward than how law takes into account religion.

1. 2R §289, comment n. Inferior qualities. If the actor is a child, allowance is made for his inferior qualities of mind and body, and the standard becomes that of a reasonable man with such qualities, as stated in § 283A. If the actor is ill or otherwise physically disabled, allowance is made for such disability, as stated in § 283C. Except in such cases, the actor is held to the standard of a reasonable man as to his attention, perception, memory, knowledge of other pertinent matters, intelligence, and judgment, even though he does not in fact have the qualities of a reasonable man. The individual who is habitually wool-gathering and inattentive, absent-minded, forgetful, ignorant or inexperienced, slow-witted, stupid, or a fool, must conform to the standards of the society in which he lives, or if he cannot conform to them must still make good the damage he does.

ii. Child under 5 can’t be held negligent

iii. Older children are held to standard of child of like age, intelligence, life experience.

1. 2R §283A. Children – If the actor is a child, the standard of conduct to which he must conform to avoid being negligent is that of a reasonable person of like age, intelligence, and experience under like circumstances.
2. Purtle v. Shelton (BB) (hunting) – Δ is held to just the standard of that of like age, intelligence, experience

a. Purtle dissent really says that we should use the law to change societal behaviors. Dissent emphasizes the danger of the weaponry. Regardless of societal norms, we should hold liable in order to change the standard of care.

i. P: You can see that dissent tried to incorporate Δ’s expert ability to reach a higher standard of care. But they did fail.

iv. Exception: Superior Abilities

1. 2R §298, comment d. Necessity that actor employ competence available. 
a. The actor must utilize with reasonable attention and caution not only those qualities and facilities which as a reasonable man he is required to have, but also those superior qualities and facilities which he himself has. Thus a superior vision may enable the actor, if he pays reasonable attention, to perceive dangers which a man possessing only normal vision would not perceive, or his supernormal physical strength may enable him to avoid dangers which a man of normal strength could not avoid.
b. Again, if in preparing a particular instrumentality for use the actor has taken precautions which are in excess of those required of him, he must exercise reasonable attention and caution in using the instrumentality so prepared, and will be subject to liability for harm caused to others by his failure to do so, although reasonable care in the use of a normally prepared instrumentality would not have prevented the harm.
2. 3R Proposed Final Draft No. 1§ 12. Knowledge And Skills – If an actor has skills or knowledge that exceed those possessed by most others, these skills or knowledge are circumstances to be taken into account in determining whether the actor has behaved as a reasonably careful person.
3. Dellwo v. Pearson (BB) (speedboating) – Child who’s engaged in an activity usually engaged in by adults, you can be charged with the adult standard.

a. Dellwo ct adopts standard different than 3d restatement. Dellwo: Activity doesn’t have to be dangerous. Restatement: Activity must also be dangerous.

i. 3R Proposed Final Draft No. 1 § 10. Children

1. (a) A child's conduct is negligent if it does not conform to that of a reasonably careful person of the same age, intelligence, and experience, except as provided in Subsection (b) or (c).
2. (b) A child less than five years of age is incapable of negligence.
3. (c) The special rule in Subsection (a) does not apply when the child is engaging in a dangerous activity that is characteristically undertaken by adults.
v. Why the difference in outcome b/n Purtle and Dellwo?

1. Societal Custom – These two cases suggest that the ct relies heavily on what’s customary in society. In Purtle, ct says we can’t hold child to adult standard b/c children do this activity. In Dellwo, adults mostly do this activity. Based on those norms, we’ll hold child to adult standard of care.

2. Isolation/Public – In driving motor vehicles, you tend to encounter a lot of strangers. You have a lot of people relying on exercise of a certain standard of care. Meanwhile, in Purtle, it’s secluded.

a. P: You could argue that the Ψ in Purtle accepted the risk when going hunting w/an acquaintance. Whereas there was a duty of care [in Dellwo].

b. S: Isn’t this reading the Purtle holding narrowly? The ct doesn’t say what you said, and there could be situations in which there’d be a lot of hunters in close proximity.

vi. Physical Disability
1. 2R § 283C. Physical Disability – If the actor is ill or otherwise physically disabled, the standard of conduct to which he must conform to avoid being negligent is that of a reasonable man under like disability.

2. 3R Proposed Final Draft No. 1 § 11. Disability

a. (a) The conduct of an actor with physical disability is negligent only if it does not conform to that of a reasonably careful person with the same disability.
b. (b) The conduct of an actor during a period of sudden incapacitation or loss of consciousness resulting from physical illness is negligent only if the sudden incapacitation or loss of consciousness was reasonably foreseeable to the actor.
c. (c) An actor's mental or emotional disability is not considered in determining whether conduct is negligent, unless the actor is a child.
vii. But, Old age does not seem to be a factor
1. Just don’t get behind the wheel, old man. Roberts v. Ring, 143 Minn. 151 (Minn. 1919) (BB) – Old man with bad sight and hearing was driving and hit a boy who crossed the street in front of him. Passed right over him in the car.

a. Youth’s age should be used to determine if he was negligent. Old man’s age shouldn’t be taken into account.

b. He should’ve decided not to drive, knowing the activity required care.

i. P: So you see differing standards. Young people: different standard. Old age: We don’t take into account (though it might be taken into account in contr negligence).

2. P: Why this difference?

a. S/P: In the case of an older person, has already gone through the maturation process, and could either decide not to drive, take other precautions. Children haven’t been through that process, haven’t had the benefit.

b. P thinks this represents societal valuation of old age v. youth.

d. Insanity
i. BLL
1. Basic BLL: Insanity is not a defense to liability in negligence.

a. I.e. Law doesn’t take insanity into account when setting reasonable person standard

2. Ct in second Hays case doesn’t use insanity as a defense, per se, just consider his behavior reasonable given the totality of the circumstances

a. Though the decision in Hays is a little hazy about whether or not we look at just the act of taking the medication or the totality of circumstances.

ii. Williams v. Hays 1, 38 N.E. 449 (N.Y. 1894) (BB) – Δ was part owner of a boat, and undertook a voyage as charterer/lessee. The boat was struck by a storm, and Δ commanded ship for more than two days w/o sleep. Finally, he handed control to first mate, took quinine, and fell asleep. When the ship appeared broken, Δ was aroused. He refused to admit it was broken, refused the help of two tugs, and the ship was wrecked. His partners’ insurance company sued him.

1. Ct: General rule is that insanity is not an excuse to liability.

2. Reasons historically postulated for this principle:

a. Of two people who must bear loss, should be the one whose actions caused loss. I.e. if we allowed the guilty to escape liability based on their insanity, that would force the innocent to bear.
i. P: But that rationale presumes that the insane person is guilty.

b. If we refuse to allow exception for the insane, will force relatives to take care of them.
i. P: This doesn’t accord with reality.

c. Allowing insanity defense might create problems of fraud ( people would fake insanity).
i. P: You’ll see this concern as pervasive in the law. Reflects suspicion that these illnesses are difficult to detect.

3. If Δ caused destruction by willful or negligent conduct, law holds him responsible

4. If Δ became insane solely b/c of efforts to save vessel, we would have a different case than this one

5. [Judgment below was for Δ, I think] Judgment reversed

iii. Williams v. Hays 2, 52 N.E. 589 (1899) (BB) – Same facts. Δ was difficult to arouse to come on deck. He refused the tows. Witness claims he checked the rudder, but Δ didn’t believe him. Others mostly say Δ was in a stupor, as if drunk. Rescue crew had difficulty getting him to come. This is an appeal from a second trial.

1. Ct notes statement that, even if Δ found not  liable for his insanity, any liability of the crew might still be attributed to him

2. Trial Ct below said that the qualification by original Appeals Ct should not contradict the general rule of liability in spite of insanity.

3. This Ct: We don’t like this approach to law. How is Δ negligent? He couldn’t have done more for his ship before succumbing.

4. Relevant legal maxims included:

a. The law intends what is agreeable to reason

b. It does not suffer an absurdity

c. Impossibility is an excuse in law; there is no obligation to perform impossible things

iv. Hypo: If attorney was pulling all nighters at a big firm, then commits malpractice, could he use Hays as an excuse?

1. S: We still hold Drs liable, and they pull all-nighters.
e. Reasonableness, Balancing and Cost-Benefit Analysis
i. Two efforts:

1. Hand Formula

2. Lord Reid’s Substantial Risk Test
ii. Hand formula

1. Description: It’s a cost-benefit analysis to see if the Δ has breached the standard of care.

2. How does it work?

a. (1) Indentify an untaken precaution

b. (2) Consider three variables

i. B – The costs of taking the precaution (could be pecuniary or non-)

1. E.g. How much it would cost to buy the extra light bulb to prevent someone stumbling in the dark
ii. P: The probability of accident occurring with the precaution
iii. L: The loss if the accident occurs (i.e. the gravity of the harm)
c. (3) Δ has breached the standard of care if B<PL

3. Relevant points

a. You’re comparing the incremental cost of the untaken precaution (B) with the incremental benefits of the untaken precaution (PL)

b. S: Should the benefits incorporate things unrelated to the case? Such as preventing theft? P: Yes, you have the right instinct. Those should be included in your analysis

c. P: the Hand formula is one effort to structure this, and the jury is not told to apply the Hand formula. cf. Caliri (GSZ 140)

i. However, the ct in the Bank case applies it, so you will see judges in appeals ct use it

4. United States v. Carroll Towing Co., 159 F.2d 169 (2d Cir. 1947) (GSZ 183) –Tugboat Carroll, at harbormaster’s direction, went to move one of the boats in a tier, and the whole Southern tier broke off the pier! It floated south, and the lead boat, the Anna C, struck a tanker’s propeller. This ripped a hole in the hull, but below the water line. Anna C was pushed away, where it eventually sank b/c no one noticed the hole until too late. Had they known about hole, could have saved Anna C by pushing her onshore. Anna C, in contract agreed to have bargee on board during daylight hours; he was absent during debacle. US owned flour on board, is suing.
a. Issue is one of contributory negligence for not having bargee on board.

i. Absence could play into the damages for the sinking, since bargee probably would’ve noticed the hole that escaped the Carroll crew.

ii. Cases don’t reveal a general rule about whether absence of bargee constitutes negligence.

b. In cases where owner would be liable for injuries to others, must reduce his own damages if his boat is injured. 

c. Owner’s duty to provide against resulting injuries is calculated by weighing B the burden of adequate precautions against PL the product of probability she’ll break away and the gravity of the resulting injury.

i. Likelihood increases when in a busy harbor where boats are often shifted around.

ii. Re: B, bargee can’t be expected to be aboard all night, if that’s not the custom.

d. Here

i. Bargee had a shitty excuse for not being there when supposed to (during day)

ii. Harbor was very busy, and bargee could have anticipated the shifting around

e. Held: It was a fair requirement here that Anna C have someone aboard during the daytime

5. Applying the Hand Formula to Carroll Towing [P made up these figures]

a. The untaken precaution is not having the bargee on board

b. B=cost of hiring the bargee, e.g. $8/day in 1944

c. PL=difference between the expected accident losses without and with the bargee

i. PL without the bargee: maybe $6K accident every 200 days, or a PL of $30/day ($6K/200)

ii. PL with the bargee: maybe $3K accident every 300 days, or a PL of $10/day ($3K/300)

iii. PL=$20/day ($30-$10)

d. B ($8/day) < PL ($20/day). As a result Conners is at fault for not having the bargee on board.

6. Applying it to Rhode Island Hospital Trust National Bank (GSZ 187)

a. Untaken precaution: Bank should be checking more (maybe all) of its checks manually

b. B (cost of untaken precaution): $125,000/year

c. PL: None. Negligible effect of the additional precaution.

d. B > PL. That’s why Justice Breyer says that lower ct was right, and bank was exercising ordinary care.

7. Adams v. Bullock, 125 NE 93 (NY 1919) (BB) – Trolley system uses overhead wire. At one point, railroad bridge also used by peds crosses it, and wire is about 5 feet below the top of the guardrail. Boy was walking along, swinging a wire about 8 feet long. It hit the trolley wire, he was shocked and burned. Verdict for boy at trial, affirmed by Appellate Division.

a. There was a duty to adopt all reasonable precautions to minimize peril

b. This duty wasn’t breached (Probability (P) was really small)

i. Wire was not in a place where anyone bending over the parapet could touch it

ii. Nothing about that bridge warned Δ that there was a special danger

iii. Not like accident had previously occurred

c. Also, it would’ve been really inconvenient to make a change (B is high)

i. Trolley wires cannot be insulated

ii. The only option would’ve been to run them underground, which is a pain, and something we can’t demand.

iii. Reversed, new trial.

d. P: How could you argue the opposite outcome?

i. Show that you could bury the wires just there. Ct assumes must change system.

ii. Could argue that P is high, just cases don’t prove it.

8. Some arguments for using the Formula:

a. Structures analysis

b. Promotes efficient behavior (Posner)

c. It’s ethical because it’s unethical to not take an efficient precaution

9. Some arguments against the Formula:

a. Distributional concerns

i. Certain precautions may not be efficient from a societal perspective, but they might benefit certain groups we want to help (such as children)

ii. Using the Hand Formula could reinforce existing inequalities.  For example, a B might not be deemed necessary because the PL is low because the persons that would be harmed are poor and don’t have many assets.  This concern might be addressed, however, by adjusting the valuation formula for the gravity of the harm.

b. Information costs

i. Might be costly to get information about B, P, L
1. That’s why some people say that the Hand Formula flunks the Hand Formula: More costly to apply it than it’s worth!
ii. Might be easier to get information about B than PL, which could mean that more weight is given to B than PL

c. Morally offensive

i. Applying Hand Formula may requiring attempting to put a price in money on items that we don’t want to price, such as human life and happiness, for example when the issue is whether a precaution should have been taken and the PL is a certain number of lives saved

iii. Lord Reid’s Substantial Risk Test

1. How does the test work?

a. Actor is negligent if create a substantial risk to another, i.e. if PL is above a certain, unspecified threshold. So, risk just has to reach a certain, substantial level.

b. Don’t weigh PL against B in determining negligence.

2. What does that mean?

a. If the burden is very low, it won’t matter even if PL is below threshold.

b. In other cases, actors may be held liable even if B is very high.

3. Advantages

a. It cuts down on the need for information. No burden of precaution to calculate.

b. Don’t have to make the moral tradeoff of $ and individual safety.

4. Disadvantages

a. What is the threshold?

b. How is the Δ supposed to know whether they’ve engaged in a substantial risk?

c. This could lead to inefficient choices about level of precaution.

5. Not widely used. P: Don’t cite this approach if you’re ever arguing a torts case. It’s just another analytical approach.

6. Bolton v. Stone, AC 850 (House of Lords 1951) (BB) – Ψ was hit by a cricket ball while standing in her yard. Her house is opposite a cricket field, and the ball was hit by a player. The cricket pitch is shorter on the side near her house. There’s a fence at the top of a slope. A homeowner contends that 5-6 balls in a few years come over the fence. Team contends that, at most, 5-6 in 30 years go over. The street is not particularly busy. Pitch was there first, then the houses. Ψ sues team for not building the fence higher, building the field too close to the road, and generally not preventing the balls from going over.

a. Reid


i. Accident was foreseeable, but chances slight. Which test: foreseeable or reasonably likely?

ii. Sorry, the standard in this hustle-bustle existence is was there a substantial risk.

1. Takes into account a) chances of a person being struck and b) seriousness of potential injury

2. …but not c) difficulty of remedial action. 

iii. Here, it’s a close call, but the risk was too small to prompt action.

a. Agrees with the trial judge that cricket shouldn’t be played on a field that is known to be too dangerous.

f. Industry and Professional Custom
i. Can decide against custom on policy grounds: The TJ Hooper, 60 F.2d 737 (2d Cir. 1932) (GSZ 164) – Two tugs hired to drag coal on barges from Virginia to New York. The tugs had private radio receivers, but they weren’t working. Otherwise, they would’ve gotten messages indicating at least the chance of a storm. One other ship did receive the message, and it docked, followed by three others. However, TJ Hooper and companion continued. They were caught in storm. Each of their coal barges sprung leaks and sunk. Ct below held that tug and barge were jointly liable to cargo owners, while tug owed damages to barge owners for loss of barge.
1. There are issues regarding the seaworthiness of the barges. However, more pertinent is negligence of the tug captains for not docking.
2. Ct: Ct below’s finding that prudent masters who’d heard the warning would’ve docked is correct
a. Weather reports led other tug drivers to dock. This is like expert, impartial testimony. 

b. The captains of the two tugs admitted they might’ve docked had they heard the reports.
3. Custom of radios

a. It is not fair to say that the custom is to carry radios; only one ship in this scenario did

b. However, they are cheap, reliable, and a source of great protection

4. Going Against Custom – Rule: Custom is persuasive, but not determinative.
a. In most cases, reasonable prudence is common prudence

b. However, sometimes the industry standard lags behind what’s best

c. Cts get to say in the end what’s required: There are precautions so imperative that even universal disregard doesn’t excuse omission

5. That’s the case here: Tugs unseaworthy b/c of lack of radios

ii. Posner – Contract/Strangers Distinction
1. He says that when the parties are in a contractual relationship, custom should determine the standard of care. When they’re strangers, custom should not determine.

a. Idea is that when there’s a relationship, the parties can negotiate out of the custom for a higher or lower standard of care.

b. If they didn’t specify, then ex ante they agreed on custom

2. Posner would’ve agreed w/ the decision in TJ Hooper if they’re strangers. However, they’re in a contractual relationship, but find the opposite results.

3. Why would the prevailing industry custom not have been the most efficient result?

a. S: Market responds slowly, Hand sped it up. Maybe lots of individual captains who don’t know about industry developments.

b. S/P: Asymmetric information. Captains don’t care whether they have radio or not, and owners don’t know about the difference it makes.

c. S: Maybe it’s in their interests to not have the radio, b/c they can push the tug through bad weather and think they won’t have to bear the cost of lost barges.

4. Point is, there’s a market failure. Hand determined this, and even though parties knew each other, it was best not to enforce custom.

5. Carroll Towing (GSZ 183) is probably consistent with Posner’s view. Hand was upholding the terms of the contract, but he could have just relied on the custom.

6. Consistent w/Posner’s View: Rodi Yachts, Inc. v. National Marine, Inc., 984 F.2d 880 (7th Cir. 1993) (BB) – National Marine (NM) towed one of its barges to a dock operated by Transport Distributors, Inc. (TDI) under a contract to ship goods for a third party through TDI. NM had informed TDI of the arrival of the barge. Upon arrival, the tug operators from NM tied up the barge and left it. Since it did not regularly receive goods by water, and did not have a regular dock crew, TDI failed to check the barge for five days after its arrival. The barge slipped from its moorings and went down the Chicago Ship Canal, crashing into Ψs’ dock and boats. Ψs sued NM, who impleaded TDI. DistCt found NM 2/3 at fault and TDI 1/3. Both appealed, claiming the other was solely responsible.

a. The cause of the barge breaking free is unclear

i. It wasn’t weather or the wake of a huge ship. The lines frayed and broke – they weren’t untied, cut, or unraveled.

ii. It is possible that a) There were only two lines, which weren’t strong enough to hold it (although the barge showed three lines); b) the lines were old and disintegrating (factual question); or c) the lines were allowed to chafe against the dock for too long (although the boat and dock were at equal level, so hard to see how chafing could’ve occurred)

b. DistCt judge failed to resolve these q’s of fact

c. The parties argue over whether TDI was the unstated bailee of the barge; Ct finds this immaterial

d. More important is the relative fault of the parties – which Ct prefers to interpret as the relative costs of prevention

i. There are preventative measures that could’ve taken place before mooring: Making sure that the barge was properly fastened. Custom dictates that this is the barge owner’s responsibility. 

1. The other party would have to maintain an expensive crew on hand, driving up unnecessary costs

ii. After the mooring, however, custom dictates that NM could rely on TDI to monitor the barge

1. Or, at least notify NM and contract for them to monitor

2. TDI may even have made greater efforts to rent a dock crew sooner

3. Finally, the fact that TDI doesn’t have a tug or crew doesn’t excuse their failure to chase down the barge. They could’ve notified NM or rented one.

iii. However, this doesn’t excuse NM. Even if TDI is considered the ‘bailee,’ there’s still the issue of relative fault

e. Appellate cts review facts; they don’t make them. Thus, we can’t pass judgment.

i. Even if we were to follow the rule that relative fault is the inverse of the costs of avoidance, we still need facts to show what these were.

f. Setting the custom

i. The Ct acknowledges that compliance with a bad custom is no defense to liability (TJ Hooper)

ii. However, this is best applied in situations where the V does not make contracts with the industry

iii. In this case, the two parties can regulate the issue of preventative measures amongst themselves, b/c they risk losing customers if they keep letting barges loose.

iv. When the market will self-regulate, why interfere?

g. Reversed and remanded.
g. Custom in professional malpractice

i. Medical Malpractice, Generally
1. General Medical Mal: Two standards
a. In most jurisdictions, the standard is that of industry custom

b. A minority of jurisdictions practice a “reasonable physician” standard
2. Malpractice requires Breach + Causation
a. One big barrier to liability in malpractice is breach.

b. But you still have to establish that that breach was the cause of the harm. Can be tricky.

i. Illustration: Imagine a medical malpractice case in which the dr did something wrong. But the patient was very sick to begin with. Thus, the breach of the standard of care did not significantly reduce the likelihood that patient would get better.

3. Change from Local to National Custom – Courts have generally switched from custom of the locality to general custom or that of similar localities.

a. Justification: Sense that modern medicine is more standardized and medical information more readily available today.

b. Restricting to locality might prevent challenge to prevailing local custom altogether

ii. Professional Custom standard: Johnson v. Riverdale Anesthesia Assocs., P.C., 563 S.E.2d 431 (Ga. 2002) (GSZ 166) – Ψ Johnson’s wife died from complications from anesthesia. During trial, Ψ attempted to cross-examine Δ’s expert medical witness as to whether he, personally, would have “preoxygenated” the deceased prior to anesthesia. Cross was refused. Jury found for Δ. Affirmed. Appeal.
1. Standard of care
a. Professional Custom Rule: In medical malpractice, applicable standard of care is that of medical profession generally, not one individual doctor

i. P: This is true in medical malpractice cases, generally, in most jurisdictions

b. Thus, questioning medical expert on latter point should be disallowed

2. Why would custom govern in the medical profession?

a. S: Prevent drs from being sued into oblivion. Keep people wanting to be drs.

b. S: If there’s any standard other than custom, wouldn’t every physician who’s complying w/custom be liable? [What was her answer to this?]
3. Arguments against – Many statues have shifted to: What would reasonable physician have done in circumstances?
a. Arg: People can’t shop around for the dr with the best standard of care.

b. Another: Insurance companies are much more aggressive…[I missed this]

c. S: Custom is just descriptive, so if you want to change anything, you can’t go with that. It won’t ever be normative. [Ted – something about Naturalistic Fallacy]

iii. Reasonable Physician standard – Minority standard in 12 states

1. It’s possible in a given case that the two standards would reach the same result

2. In either case, you’ll have to bring forth an expert

a. If the standard is custom, expert will testify to custom

b. Reasonable physician standard, would

i. Bring out what the practice in the medical community

ii. But could also show the costs/benefits of different courses of action

iv. Lack of Informed Consent – Special Subset
1. General Points
a. Largey’s “Prudent Patient” standard has become the majority standard in these cases

b. There are also the two rejected standards for these cases: industry custom and reasonable physician
2. Prudent Patient standard: Largey v. Rothman, 540 A.2d 504 (NJ 1988) – Ψ’s obgyn and radiologist collectively determined that she had abnormality in breast and enlarged lymph nodes. Ψ was referred to Δ surgeon. Surgeon suggested biopsy. Ψ/Δ dispute whether Δ stated that biopsy would include lymph nodes. However, Δ definitely never mentioned possibility of lymphedema. Ψ’s experts testify that Δ should have informed her of this, Δ’s experts say risk was too negligible to require it. Biopsy was performed, negative. However, Ψ developed lymphedema. Sued for battery for not specifying that surgery would include removal of the nodes and negligence for failing to warn of side effect. Jury rejected both. Appeal.

a. Looking at Negligence (Battery was dismissed)

b. Informed consent doctrine (Nathanson) – When a physician affirmatively misrepresents the nature of operation or fails to disclose probably consequences of treatment, may be subject to liability.

i. Salgo does recognize that physician has certain discretion to dismiss slight risks

c. Two standards: Traditional/Professional + “Prudent Patient”/”Materiality of Risk”
d. Traditional Professional

i. Two versions
1. Custom of profession – Most jurisdictions require Δ to disclose consistent with prevailing medical standard in community, i.e. those risks that a reasonable physician in the community, of like training, would customarily disclose in similar circumstances

2. A minority of jurisdictions don’t relate it to the community, but rather just what a reasonable medical practitioner would disclose under similar circumstances.

ii. Burden – In both majority/minority, physician must consider state of the patient’s health, and whether risks involved are remote or real hazards

iii. Justifications

1. Belief that only physician can estimate consequences that knowledge of risk will produce in patient

2. Forcing physician to review every risk would be inefficient and interfere with physicians flexibility in determining what’s best for patient

e. Prudent Patient (or Materiality of Risk)

i. Duty on the part of physician to warn of dangers in proposed treatment, impart information that patient has right to expect

ii. Standard: Disclose anything that is material to the decision

iii. Scope of what’s material: When a reasonable patient, in what physician knows or should know is the patient’s position, would be likely to attach significance to the risk in deciding whether to submit to / forego proposed therapy.

iv. Itemization of what’s material:

1. Inherent and potential hazards of proposed treatment, including incidence of injury and severity of harm threatened

2. Alternatives to that treatment

3. Results likely if patient remains untreated

v. Finder of fact must determine what’s reasonable non-disclosure

vi. Justification for switch from other Standard

1. Lack of a discernable custom

2. Professional custom can’t account for patient’s emotional condition, which physician must consider (except when only pure medical judgment required)

3. Professional custom is totally subject to whim of physicians in the community

a. Inconsistent with patient’s right of self-determination

4. Ψ’s had difficulty finding experts willing to breach “code of silence”

vii. Causation under Prudent Patient

1. Ψ must also prove causation under the Prudent Patient standard
2. I.e. that prudent person in patient’s position would have chosen differently if adequately informed
3. Objective – What a prudent person in patient’s position would have decided
a. Justification: Subjective would have placed physician in jeopardy of patient’s hindsight and bitterness; forces factfinder to decide if speculative answer to hypothetical is credible.
b. At least w/objective, can weigh that testimony w/factfinder’s belief in reasonableness

c. P: Less pro-patient

viii. Reversed/remanded

v. Legal Malpractice
1. Legal malpractice, like medical, requires expert testimony as to industry custom
2. Examples:
a. Failing to file suit w/in statute of limitations
b. Breaching confidentiality
c. Failing to apprise clients of progress of cases
d. Failing to diligently examine documents
e. Failing to consult clients before critical decisions, like settlement
3. Cook v. Irion, 409 S.W.2d 475 (Tex.Civ.App. 1966) (BB) – Ψ Cook attended a mall grand opening where there were TV crews. She tripped over a television wire and injured herself. There were three possible Δs: Mall, Business Ass’n, and TV station. Her lawyer hired a second lawyer specializing in personal injury. He at first sued Mall, but withdrew it. Then he sued Business Ass’n and lost. Ψs sue lawyers. Not alleging bad faith, just negligence in only suing one Δ. Witness from another county testifies as expert that when there’s doubt in your mind, you sue everyone. However, he also admitted that there were disadvantages to suing more than one. Found for Δ at trial.
a. Three parts to duty of lawyer to client: (1) Has the knowledge/training, (2) Will use best judgment, (3) Use reasonable care/diligence in use of skill/application of knowledge
i. However, lawyer not liable for error in judgment if acting in good faith
ii. The choice of who to sue was here a matter of judgment to be made in light of local situation and attorney’s experience
b. Custom is the standard in Legal Malpractice, too: Expert from a little town across the state can’t speak to big city lawyering
i. Locality Rule is a lot less common in legal malpractice
ii. P, just to clear it up: Standard is, have you been exercising the skill and knowledge of a reasonable attorney under the circumstances.
c. Second attorney had superior training, and there’s no allegation of bad faith.
d. Affirmed
h. Negligence Per se
i. General Points:
1. Statutes and regulations have become more important over 20th century than custom

a. Although custom is important in certain cases – medical malpractice – and probative in other cases as well, custom is less important

b. Definition: Negligence per se means:

c. If Ψ can establish that an actor violated a statute, then actor will have been seen to have breached standard of care

d. In so doing, relieves the Ψ of burden of proving that the Δ violated the common law’s reasonable person standard, and no such further inquiry is permitted.

e. The violation of the statute is not evidence of negligence; it’s negligence itself.

2. Jury has no say in the duty or breach thereof in negligence per se.

3. Minority doctrine – Some jurisdictions follow the doctrine differently, stating a rule that violations of statutes be introduced as evidence.

4. Some juris say that statute must set standard of conduct – There is a rule in some jurisdictions that the statute violated in negl per se must set a standard of conduct, rather than serve record-keeping purposes.

a. E.g. Not have a driver’s license wouldn’t count. It’s mostly record keeping.

b. E.g. Even a doctor practicing w/o a license wouldn’t be negl per se.

c. Even if rejected as negl per se, license violation can still be introduced as evidence

5. Even when Ψ gets nelg per se, still has to establish the other elements of negligence

a. In Dalal, Ct wouldn’t say that she’s automatically liable b/c she wasn’t wearing glasses. It says, Can invoke negl per se, but trial ct has to determine if [that caused injury] 

6. Ct must still look to see if ordinary negligence works, even if negl per se rejected
ii. Three-step inquiry

1. Ψ has to be able to find some (conduct-oriented) statute that Δ violated

2. Ψ must show that law was meant to protect class of persons including the Ψ, and

3. That law was meant to protect against sort of injury suffered

iii. Excuses

1. Examples

a. Young children

b. Violation was more prudent course of conduct (walking against traffic, roadwork)

c. Δ unable, despite diligence, to comply (Good fake ID and looked 21)

2. Ct determines if excuse is recognized by law; Jury decides any factual disputes for excuse

iv. What function does this doctrine serve?

1. Institutional consistency/Respect for Legislature. Avoid result that imputes that, despite fact that Δ ignored a rule of law, still gets off.

2. Legislature is more democratic than the diluted jury. So, more legitimate standard.

3. Legislatures also are better placed to weigh costs/benefits than juries. 

4. More efficient for the cts. Why have experts when you can just cut to the chase?

5. Using torts to enforce laws (though only in a narrow set of cases…)

v. Baseline Case: Dalal v. City of New York, 692 NYS.2d 468 (App. Div. 1999) (GSZ 326) – Ψ claims to have stopped at a stop sign, looked down the block both ways, and then proceeded. Δ claims that Ψ drifted into the intersection. Δ was not wearing prescription glasses for nearsightedness, as required on her driver’s license. She claimed she could still see. Jury found only Ψ was negligent, and negligence was sole proximate cause of accident.

1. Rule – Negl Per Se: Unexcused violation of a statutory standard of care constitutes negligence per se.

2. Traffic law requires that no one operate a vehicle in violation of restrictions on license, in addition to describing manner of driving. Thus, this is a standard of care.

3. Ψ contends that vehicle can sometimes be operated w/o license, but this is not setting up a standard of care.

a. Licensing req was intended to regulate who’s on the road. If Δ wouldn’t have had license at the time, licensing req wasn’t intended to protect against accidents of this type. 

4. Cannot say that this violation was harmless.

5. Remanded for new trial.

vi. Violation of Regulation: Bayne v. Todd Shipyards Corp., 568 P.2d 771 (Wash. 1977) (GSZ 327) – Ψ was unloading goods for a trucking company at Δ’s warehouse. He fell from a loading platform there. Platform lacked a guardrail in violation of Dept. of Labor regulation. Trial Ct found that this violation was not negligence per se, but merely evidence of negligence. Judgment for Δ. Affirmed. Appeal.
1. Violation of Regulations: Most jurisdictions, violation of statue is negligence per se. Jurisdictions are divided on whether violation of regulation is negligence per se.
a. P: It varies by jurisdiction.

2. However, Wash has found that it is so, under the conditions that the purpose is exclusively or in part:

a. to protect a class of persons which includes the one whose interest is invaded, and

b. to protect the particular interest which is invaded, and

c. to protect that interest against the kind of harm which has resulted, and

d. to protect that interest against the particular hazard from which the harm results.

3. Here, objective of Dept. of Labor met this specificity

a. Statutory directive to adopt standards to make workplace of workmen safe
b. Asked to hold meetings to consider new standards, which workmen and employers could attend

4. Written notice of the hearing was mailed to each employer affected

5. Δ is a workman, even if not of the employer. Was invited and working.

6. Reversed, new trial.

7. Dissent: Regulations are enacted for no good reason all the time (I was in Congress!!). Making their violation negligence per se is unreasonable. Should be evidence thereof.

vii. Should we give negl per se to regulations?

1. Agencies are supposed to have the expertise, so theirs should be respected.

2. But, can counter that legislature is more directly accountable, should be respected more.

3. Could consider whether you’d have more awareness of laws or regs. B/c they’re industry specific, subjects of regs might be more aware (b/c of lobbying, etc.) of those than most people would be of laws.

a. P: Of course, the fact that there’s lobbying might count against democratic pedigree of agency regs (public choice pessimism)

4. You can’t assume legis hasn’t spoken on this, b/c creation of agency could be de facto credit to agency regs. That they shouldn’t make laws covering this b/c agency has it.

a. P: That’s one interpretation of the legis silence.

viii. Not injury which stat meant to protect: Victor v. Hedges, 91 Cal. Rptr. 2d 466 (Ct. App. 1999) (GSZ 330) – Δ parked his car on the sidewalk and invited Ψ to come look at his stereo in the rear of the car. There was construction on the road, and another car hit a rough patch, hit the curb, and was launched into Ψ and the parked car. Δ granted summary judgment below. Appeal.

1. Negligence Per Se argument

a. Ordinance: Don’t park your car many places, including on the sidewalk

b. Third req of negl per se: (3) Death or injury results from an occurrence the nature of which the statue was designed to prevent, and

i. P: Negligence per se sort of incorporates a causation analysis here; but there’s regular causation in addition.
c. Statute is designed to prevent injury to pedestrians in many ways, but NONE of these is what happened here. This was just a freak accident, happened to involve stat viol.
d. Thus, Δ did not fail to exercise due care under the statute

2. Ordinary Negligence

a. Due care = awareness of circumstances of average person, or commensurate w/such superior knowledge as Δ has.

b. There is foreseeability in proximate cause, and then there’s foreseeability in determing negligence in the first place. This is the latter.

c. Here

i. Δ knew about the road condition, etc.

ii. Ψ’s expert said that this and other factors could have foretold (by engineering) that a car might act as the injuring van did

iii. However, Δ is not an expert and not held to that standard

d. Therefore, no reasonable person could have known he was subjected Ψ to harm

3. Is this nit-pickey and lawyerly?
a. S: The statute is detailed/nit-pickey.
b. S: Plus, if you’re too general, you can say that any statute is meant for public welfare/preventing harm generally. But you should be more specific.
4. Even if statute isn’t grounds for negl per se, but you can still use it as evidence.
a. Could say that, given the circumstances in the community at the time and the statute, that there was a higher duty of care.
i. Res Ipsa Loquitor
i. Kambat Test for Res Ipsa – Where actual/specific cause isn’t known, permits jury to infer negligence merely from happening of event.

1. 3 Conditions (=prima facie case):

a. (1) Event of a kind that ordinarily doesn’t occur w/o negligence

b. (2) Caused by an agency/instrumentality w/in exclusive control of Δ

c. (3) Not due to any voluntary action of Ψ

2. Corollary: Ψ need not eliminate all other potential causes. Enough that evidence afford rational basis that it is “more likely than not” (2r328D, comment e) that injury caused by Δ’s negligence

3. Fine point: Under doctrine, jury is permitted by not compelled to infer negl from circumstances

ii. Restatement (Third) §17 Res Ipsa Loquitur – The factfinder may infer that the defendant has been negligent when the accident causing the Ψ’s physical harm is a type of accident that ordinarily happens as a result of the negligence of a class of actors of which the defendant is the relevant member.
iii. What is the diff between the Kambat case and the 3r case?
1. Both tests incorporate the idea that the injury has to be one that normally occurs through neg.  

2. Main diff: Don’t have the 2nd and 3rd conditions so explicitly stated in the 3r version.  Merged into the idea that the neg has to come from a class from which the Δ is a member.  

3. The D the 3r authors offer for there move away from kabat (which is also like one of the other cases we read), say that the 2 and 3 are getting at the idea of is the Δ the party directly 

a. 3r authors point out that there are cases where it is sent to the jury even though the Δ did not have exclusive control.  

b. They justify getting rid of the 3rd condition by saying that the essential idea is that you want to be sure that the Δ is the party likely responsible for the neg.  All the 3rd condition is trying to do is eliminate the π among others as the cause of the accident.  They say that req is already subsumed by the req that the Δ is a class member of the injurers.  

4. In 2, they say the accident has to be caused by 

5. PH: Δ makes a product.  Product gets shipped to a retailer.  Then one of the Eees of the retailer opens the product, and the product explodes.  Technically, the Δ does not have exclusive control of the product.  But you still might send that case to the jury based on RIQ because you think it was probably the manufacturer, and not the retailer, who is responsible for the defect.  

iv. NY rule is still 3 part test of Kamat.  

v. Doctrine of Res Ipsa: Kambat v. St. Francis Hosp., 678 N.E.2d 456 (NY 1997) (GSZ 200) – Δ dr performed abdominal hysterectomy on Ψ. Placed several pads in abdominal cavity during surgery. Ψ was unconscious the whole time. Ψ gets sick, eventually discovers she has pad in abdomen. Dies from infection. Ψs: Pad is same type used during surgery at hospital, only available to operating rooms. Δs: All pads were accounted for during surgery. They say she swallowed it. Ψ was depressed. TrialCt: Refused request for res ipsa. Affirmed by appellate.

1. Doctrine of res ipsa: Where actual/specific cause isn’t known, permits jury to infer negligence merely from happening of event.

a. 3 Conditions (=prima facie case):

i. (1) Event of a kind that ordinarily doesn’t occur w/o negligence

ii. (2) Caused by an agency/instrumentality w/in exclusive control of Δ

iii. (3) Not due to any voluntary action of Ψ

b. Corollary: Ψ need not eliminate all other potential causes. Enough that evidence afford rational basis that it is “more likely than not” (2r328D, comment e) that injury caused by Δ’s negligence

c. Fine point: Under doctrine, jury is permitted by not compelled to infer negl from circumstances

2. First element: Usually, jury uses common knowledge to decide if event couldn’t have occurred w/o negl. Whether help of experts in medical malpractice cases is up for debate.

a. But this is a special case. Prosser uses ‘leaving a sponge in patient’ as example of easy case for jury to infer negl

b. Ct: “undisputed” that sponge was left inside after surgery

3. Second/Third: Here, evidence that similar pads were used, that they were inaccessible to patients, and that Ψ was asleep proves that Δs had exclusive control and that did not result from Ψ’s actions.

4. Though Δ’s counters may rebut, Ψ is not required to disprove all competing theories

5. Reversed and remanded

vi. Byrne and Combustion
1. Res Ipsa found: Byrne v. Boadle, 159 Eng. Rep. 299 (Exch. 1863) (GSZ 198) – Barrel of flour hit Ψ. The Δ in upper floor was a dealer in flour, and he was below them on street. He didn’t see anything. One witness said it came from Δ’s window. There was a cart picking up flour parked opposite.
a. Δ argues that there was no evidence of negligence; only remedy is by res ipsa, and this doesn’t seem like a fair case

b. Ct: It’s wrong to think that negligence shouldn’t arise merely from fact of accident.

i. Suppose more grave case: Ψ is walking in front of flour warehouse and barrel rolls out and hits him. Shouldn’t it be the responsibility of dealers in flour to control barrels?

ii. Here, fact of falling is prima facie evidence of negligence

2. Not Res Ipsa: Combustion Engineering Co, Inc. v. Hunsberger, 187 A. 825 (Md. 1936) (BB) – Δ’s worker, Durdella, was working at top of chimney on building being constructed. As part of his job, he was striking a metal wedge with a hammer, and it popped out and tumbled down the chimney. Δ’s contend that the bottom of chimney had previously been sealed, but was removed for work of another subcontractor (disputed). Wedge hit Ψ, a worker for another subcontractor, on head, injuring. Sued. TrialCt granted jury instructions of res ipsa for mere falling of wedge.

a. Ct: This doesn’t seem like res ipsa

i. Assuming that falling of wedge is negligence is assuming that workers are perfect and never drop things, which experience tells us is impossible

ii. If Durdella miscalculated the force of his strike, then to grant res ipsa is saying that every such miscalculation is negligence; evidence required to show that’s true (ct dubious)

iii. Res ipsa here prevents jury from considering certain things: For instance had the foreman at bottom had undertaken to protect workers from falling stuff? That would be a defense against negligence, b/c his breach of duty might’ve contributed. [I’m really confused about this part, not sure if it’s right]

1. They had notice that Durdella crew was going up, welding, etc.

2. There might’ve been a previous arrangement for protection that they were aware of (boards protecting the mouth of chimney)

iv. Res ipsa was erroneous, and jury was not presented w/ sufficient evidence to find ordinary negligence
3. Why diff in outcome between the two?  

a. In both cases, sthing falling, and can easily infer who’s responsible for falling object.  
i. In this respect, diff than the Wolf and the other case (where there is a group who is possibly responsible).  
b. Difference: It’s not nec negl here; you would expect tools to fall when workmen are working.  

c. How could you change the facts to make boiler case like Byrne?  

i. S: Get rid of the arrangement between the foremen.  P: How is that relevant to the inquiry of invoking RIQ?  How is that legally salient?  
ii. The point that this accident could have been prevented through the foreman relationship goes to the inquiry of: is the Δ the responsible party here.  Creates possibility in the ct’s mind that the Δ is not necessarily the responsible party here, ie it is not just the Δs fault.  Creates doubt in ct’s mind that case is appropriate case for RIL.  Also, uncomfortable because the cost of insuring that there were no falling objects would have been very high given the expected ben.  Would have been incredibly costly in this environment to insure there were no falling wedges.  Possible that Δ wan’t neg because maybe the Δ acted completely reasonably, you just couldn’t prevent wedges form falling w/out creating some incredibly costly safety protocol.  Saying in effect this is not an appropariate case for RIQ because of both conditions in the 3r.  
vii. Ybarra and Wolf 
1. Wolf – Truck delivery guy hit by brick that fell from building under construction. 19 different contracters working there. No RIQ allowed.
2. Ybarra – Woman was put under for surgery, woke up with pain in one shoulder. She had her shoulder slammed by nurse up against the pads of operating table just before going under. RIQ allowed.
3. What is the diff between the Byrne case (which is very easy for RIQ because you have falling object, must have been caused by neg, only one party who could be responsible, etc). 
4. Big diff is that you could have multiple 
5. Ybarra, yes on RIQ.  Wolf case, ct says π can’t invoke RIQ.  Why the diff?  
a. One way you might say diff is: In Wolf case (19 contractors), it is harder to see the 19 as being a group in quite the same all the drs and the nursers are a group in Ybarra.  In Ybarra, we have a sense that they were all one team working for the hospital for the surgery, whereas in Wolf we have 19 separate contractors who weren’t acting cohesively as a group.  This is at least how the ct describes.  

b. Ct is saying in a sit where all of them are acting as a group, it is fair to hold all of them responsible because they can all evade responsibility by pointing out the guy who was neg.  But in Wolf where they are all working independently, none of them can evade lia because none of them can point out the actor who was responsible.  The smoking out rationale does not apply to Wolf like it does apply to Ybarra.  

c. Another reason: In Ybarra there is the smoking out justification for res ipsa.  Ct seems to imply that at least one of the Δs probly does have some info that can reveal who should be lia.

6. Even if that is the case, does it still justify holding all of them lia?  

a. S: Law should be concerned about more than just compensating the one stolen from.  

b. S: Doesn’t make sense to pile up injustices on other people.  

c. S: In elevator PH, it is just fortuitous that they were in the elevator together.  

d. You might hold group lia cause you want to encourage the group to monitor each other.  

7. Some people say that behind the scenes in Ybarra, in all likelihood the hospital picked up the tab.  Would it make a diff if some collective entity, eg the hospital, picked up the tab?  Would that change our view of Ybarra?  

a. Although we think of lia as being individually based, we do impose lia on gropus.  

i. Everytime we make a corp lia, we are imposing lia on a group.  

ii. Groups is better placed to monitor the individs in a group.  

XVIII. Duty Element

a. General lecture
i. The standard of care element determines what is the level of conduct expected of Δ. The duty element is concerned with whether the Δ had an obligation to act properly wrt the particular Ψ.
1. I.e. who the Δ had an  obligation towards (vs. what the Δ had an obligation to do)
ii. Role is much less well understood than standard of care element

iii. Rarely analyzed – Duty element is much more rarely analyzed in cases. It’s just assumed that Δ had obligation to particular person

iv. Means for judge to limit what cases can go to jury

1. Trier: Standard of care = jury; duty = judge.

2. P: Sometimes it’s true that the Ct will say that this Ψ is owed a lesser duty of care.

3. P: But, often the duty element is a way of foreclosing liability.

v. P: So, what we’re doing in duty section of course, is looking at a set of brightline rules that have evolved over the years. 

1. Usually referred to policy considerations like in Rowland.

2. Sometimes these don’t make sense anymore, but may’ve in the past

vi. P: Looking at a series of limited duties. Limited duty for X, for Y.

vii. Evolution

1. 60s-70s, cts broke down no-duty rules (Rowland). Saying there’s no limitation on duty.

2. Concern w/tort reform, cost of tort litigation (late 80s, early 90s), these brightline rules have been revived and solidified (Carter, Mo. SCt was reluctant to depart fr regular duty)

b. Different Formulations
i. (1) Regular is standard of care (See Rowland)
ii. (2) Duty as policy consideration: Rowland (and other cases)

a. Generally, there’s a duty owed. But if there’s a departure, it’s a balancing of a number of considerations [Para 5]. Major ones:

b. Foreseeability of harm to Ψ (when is it foreseeable? Ct helps)

c. Degree of certainty Ψ suffered injury

d. Closeness of Δ’s conduct w/ injury suffered

e. Moral blame

f. Policy of deterring

g. Burden of precaution (like in Hand formula)

h. Availability, cost of insurance (If there’s insurance available, we’re more likely to impose a duty; or might take into account of availability of insurance)

iii. (3) Special Circumstances
1. Premises Liability (w/exceptions)

2. No duty to rescue (w/exceptions)

iv. Restatement (Third) §7. Duty
1. (a) An actor ordinarily has a duty to exercise reasonable care when the actor’s conduct creates a risk of physical harm.

2. (b) In exceptional cases, when an articulated countervailing principle or policy warrants denying or limiting liability in a particular class of cases, a court may decide that the defendant has no duty or that the ordinary duty of reasonable care requires modification.

c. Premises Liability
i. Not totally foreclosing liability, but limiting liability for landowners

ii. Traditional Approach
1. Ψs are divided into three categories. Whether they’re owed a duty, and what care the Δ is obligated to exercise towards them, is defined by categories.

2. (1) Trespassers – Anyone who enters w/o actual or implied permission

a. Duty: Refrain from willful/wanton injury. No duty of ordinary care. (exceptions below)

3.  (2) Licensee – L has permission, either express or implied. But not a business person.

a. Usual example is a social guest.

b. Duty (Salaman): Warn them of dangers of which they wouldn’t know, and you do.

c. P: Different versions of this…
4. (3) Business Invitee – Person there for landowner’s material benefit

a. Duty: Reasonable/ordinary care, which means inviter has to inspect premises, make sure they’re brought up to standard, warn invitee.

iii. Exceptions to Trespasser No-Duty rule

1. Children trespassers (typical modern formulation) – If landowner has reason to foresee that children might enter and be injured, must take reasonable care to avoid causing injury.
a. ‘Attractive nuisance’ concept.
2. Possessor knows – Duty to trespassers to warn of dangers or avoid injuring when possessor knows/has reason to know of presence. E.g. Shortcut through property.

iv. General Points
1. Possessor – Does not have to be owner. Could be:

a. A tenant

b. One who unlawfully occupies land

c. One entitled to occupy land, even if he/she doesn’t occupy

2. Activities – Special duty meant to address dangerous conditions, not activities, on the land. If farmer runs someone over in tractor b/c not paying attention, owes ordinary care. (Oettinger)

v. Jurisdictional differences – Combining/eliminating the Categories
1. Almost half the states have abolished invitee-licensee distinction, creating duty of reasonable care to all non-trespassers who enter

2. Some have ablosihed all three categories; duty of reasonable care no matter what

a. Rowland v. Christian
vi. Danger to Licensee, but not hidden! – Salaman v. City of Waterbury, 717 A.2d 161 (Conn. 1998) (GSZ 74) – Ψ went to a city-owned reservoir. The reservoir was not fenced in, and there was a parking lot and trail down to it. The reservoir was no longer in use, and city permitted fishing. City did not permit swimming. There were only a few, scattered, very old signs stating ‘No Trespassing.’ Decedent died while trying to swim across reservoir. Jury found for Ψ. Trial Judge sustained city’s motion for JNOV, b/c of insufficient evidence. Appeal overturned.

1. Status

a. Rule: If Ψ found to be trespasser, only duty is not to intentionally or recklessly injure. 

b. Only other applicable category here is licensee. City did not intend or recklessly cause Ψ’s death. So, in finding for Ψ, jury must have thought him a licensee.

2. Duty

a. Licensee is person privileged to remain on land by virtue of possessor’s implied or actual consent.

b. Normally, licensee takes premises as she finds them. Duty does not encompass reasonable care.

c. However, if owner knows of licensee’s presence, must refrain from actively putting her in danger and warn her of known dangerous conditions that owner cannot reasonably expect licensee knows about or would reasonably observe.

d. Here, TrialCt’s instructions were consistent w/this. Liability requires 1) knew of presence, 2) failed to warn of inconspicuous dangerous conditions, and 3) failure caused injury.

3. Here
a. City did not actively subject decedent to danger.
b. No danger of which city knew but Ψ did not, b/c decedent should have known of dangers of swimming at unguarded body of water.

c. Policy concern: In addition, ruling otherwise would force owners of shoreline property across the state to post signs. That’s unreasonable. They’re entitled to assume an adult can figure out the dangers for him/herself.

vii. Active Operations Exception: Oettinger v. Stewart, 148 P.2d 19 (CA 1944) (BB) – Ψ 71-yr-old woman, went to Δ’s looking for apartment; no vacancies. Δ claims Ψ felt sick, and sat down. Ψ denies, contends Δ invited her in. Left after a few minutes. Leaving, Ψ below outdoor steps, Δ on top step. Δ falls onto Ψ. Ψ claims Δ stumbled, Δ says she fainted. Δ saw her fall, and Ψ attempted to avoid, but Δ stood still, saying wasn’t time.

1. Status

a. Δ claims Ψ, though entering as business visitor (invitee), became licensee when they started chatting.

b. Ct denies, saying that you retain original purpose. Ψ was an invitee, and was owed duty of ordinary care.

c. TrialCt’s Jury instructions only served to confuse this point.

2. Duty
a. Rule: Even if Ψ is a licensee, in cases of active conduct (not conditions of property) where owner knows/should know of presence, owner owes  duty of ordinary care

b. Here, Ψ’s presence was known, and this was active conduct.

viii. Ordinary duty of Care for all in absence of 7 Factors (rejects categories): Rowland v. Christian, 443 P.2d 561 (Cal. 1968) (BB) – Ψ Rowland alleges that he was invited into Δ Christian’s apt. That she knew bathroom faucet handle was cracked, had previously warned manager of building, but nothing done. That Ψ announced that he would use bathroom, and Δ said nothing. That he severed tendons/nerve in hand while using, and required hospital. Δ denies, though admitting Ψ was social guest and admitting that she had told lessors of defective faucet. Contends that Ψ had used faucet previously. SummJudge for Δ. Ψ appeals.

1. Criticism: Traditional Categories and Exceptions are not functional
a. Exception made for active operations. Cts have strained definition of this.
b. Exception 2: Occupier aware of danger amounting to concealed trap. ‘Trap’ ambiguous.
2. More fundamentally, status categories are not justified in modern society.

a. They don’t accord with policy concerns – moral blame, closeness b/n Δ’s conduct and injury, preventing future harm, prevalence of insurance all have not relation to category distinctions.

b. Other policy concerns are sometimes not met by distinctions (foreseeability, burden to Δ, cost of insurance)

3. New Test: Ordinary Care – Whether, in management of property, he has acted as a reasonable man in view of probability of injury to others.

a. Ψ’s status can have bearing on liability, but not determinative.

4. Here, where owner is aware of risk and aware Ψ is about to come into contact with it, trier of fact could find that failure to warn = negligence.

5. Dissent doesn’t want to depart from categories
a. Developed over many years. Stable and predictable.

b. Reasonable: Shouldn’t owner of store owe greater duty to customers than intruder?

c. Policy: Majority’s decision opens door to unlimited liability, where owner has to hover over guests to insure safety.

d. Democratic legitimacy: Sweeping change is the place of legislature.

ix. 7 Rowland Policy Factors to Depart from Standard of Ordinary Reasonable Care

1. Foreseeability of Harm to the Ψ

2. Degree of certainty that the Ψ suffered injury

3. Closeness of the connection b/n the Δ’s conduct and the injury suffered

4. Moral Blame attached to the Δ’s conduct

5. Policy of preventing future harm

6. Burden to the Δ and consequences to community of imposing duty

7. Availability, cost, and prevalence of insurance for the risk involved
x. Refusing to abolish Categories: Carter v. Kinney, 896 S.W.2d 926 (Mo. 1995) – Ψ came over to Δ’s house for early morning Bible study after signing up at church. Δ had cleared driveway, ice formed overnight. Ψ slipped on ice, filed suit. Summjudge for Δ, saying Ψ was licensee and Ψ owed no duty re: condition of which he didn’t know. Appeal.

1. Here, Ψ did not offer material benefit. Though Ψ claims to have offered intangible benefits (faith, etc.), human interaction of this kind are hallmarks of licensee status. Ψ is a licensee.

2. Ψ’s request to abolish distinctions. Ct refuses

a. Predictability

b. Balance b/n interests of injured persons and owners’ rights to enjoy land

xi. Justifications for the three premises liability categories

1. (Thinking in terms of some of the considerations in the Rowland case mentioned earlier)

2. Moral blame, foreseeability, contributory negligence. Trespasser seems like the most obvious distinction.

3. Classist. Business people are prioritized over serfs. (Landed gentry – Rowland)

a. P: Marxist interpretation would say that these categories were a subsequent phase. That advent of invitee was to protect merchants/customers in stores, and people…

4. Economic analysis. Most people will be trespassers, and you have limited resources to protect property against all of them. Then, much smaller group will be licensees, and you would have maybe enough resources to deal with them. And, re: the people you’re actually getting money from, the invitees, you have to invest more resources to take care of them.

a. Salaman ct on 77 refer to this, w/ ‘hundreds of miles of shoreline’ that would have to be protected.

b. P: Remember, in the case of licensees, they draw distinction b/n dangers you know about and those you don’t.

5. Moral terms: That people would socially/morally want to take care of social guests, but have less incentive to protect business people. This gives them incentive.

6. Businesses will have insurance – so we’re protecting regular people from big suits.

a. P: But regular homeowners have insurance, too.

7. That we want to impose a duty on people, but are worried about imposing too strong a duty for social guest visits. Burden of precaution accounts for difference b/n inv/lic

xii. Concrete implications of the Three Categories
1. S: Power dynamic – whether judge or jury decides.

a. Single standard is for jury, so CASCt decision expands stuff that jury looks at. Some believe this makes it easier for Ψs to recover.

2. S: 3-fold rule might make it easier to figure out by landowners. More predictable.

a. S/P: But, as pointed out, Ct rulings might make single standard more predictable.

3. S: As landowner, you’d prefer Carter. You know at the outset that you’ll be liable to a limited number of people. Not sure w/Rowland.

d. Affirmative Duties to Rescue and Protect
i. Rule: No duty to rescue.

ii. General Notes

1. Misfeasance = acting poorly.
a. General duty to take care not to cause foreseeable injury applies to misfeasance.

2. Nonfeasance = failing to act where doing so would protect Ψ.

a. NO duty of care for nonfeasance. 

b. P: Only have duty when you’re actively engaged in something.

c. A Ψ must establish special circumstances to prevail on a claim of negligent nonfeasance. E.g. Presence/absence of pre-existing relationship b/n Ψ and Δ

3. Note: Careful with nonfeasance. Sometimes, inaction can be part of bundle of actions/omissions constituting misfeasance.

a. E.g. Getting in a car, driving, then failing to apply brakes at a crosswalk.

4. Duty is to attempt to rescue, not accomplish it
iii. Exceptions to freedom from duty
1. (1) When actor knows/should know that his own conduct caused V’s injury or risk 
a. Even sometimes applies when actor innocently caused injury/risk 

2. (Theobald, possibly)

3. (2) Δ volunteered to protect another from injury

a. E.g. Hospital can’t turn away patients that they regularly accept

b. E.g. Trade association has duty to update safety info they circulate

4. (2a) Once rescue is underway, rescuer must perform w/reasonable care

a. E.g. in Farwell, since friend undertook to help guy, had a duty to complete rescue.

b. Every state has good Samaritan statutes immunizing certain persons from liability during rescue (usually, off-duty professionals, e.g. doctors)

c. Purpose: encourage rescues

d. Wouldn’t usually shield emergency personnel already under such duty

5. (3) “Special Relationship” b/n V and rescuer

a. Obligation to look after person

b. Parent-child

c. carrier-passenger

d. landowner-guest

e. Police-arrestee. Physician-patient. Ship’s captain rescuing seamen. (Theobald dicta)

f. Sometimes: school-student, employer-eee, hospital-patient, prison-prisoner

6. (4) Common Venture
a. Sometimes, particular to case. E.g. Companions on night out, one gets beat up, buddy can’t leave him with concussion in back of car.

b. E.g. Farwell on GSZ 101. Kid letting buddy die in the back seat after beat up.

c. If Theobald’s friends had been participants/had instructed decedent how to play.

iv. Shows extent of ‘No duty to rescue’ Rule: Osterlind v. Hill, 160 NE 301 (Mass. 1928) (GSZ 94) – Ψ is admin of estate of Osterlind. Alleges Δ rented ‘frail and dangerous’ canoe to decedent in the middle of the night, knowing deceased was drunk. When canoe capsized, Δ allegedly heard deceased’s calls for help, but didn’t respond. Drowned. Demurrers sustained.

1. Ct: Deceased was not helpless when renting canoe; Δ didn’t violate a legal duty.

2. None of the other stuff matters.

3. Demurrers affirmed.
4. P: Shows how far reaching the rule is. Δ did facilitate things a little here.
v. Russian Roulette – No duty to rescue: Theobald v. Dolcimascola, 690 A.2d 1100 (NJ AppDiv 1997) (GSZ 95) – Ψs’ decedent Sean Theobald was in bedroom with friends while dad downstairs. Sean produced gun and bullets. Played Russian roulette w/himself. Testimony varies as to how many times he pulled trigger, but it appears he pulled it a few times, checked the chamber, then again a few times before killing himself. TrialJudge determined that if none of friends actively participated, no duty to stop decedent. SummJudge for Δs.

1. In criminal cases, there is precedent for a line b/n being an active participant and one who instructs how to ‘play,’ and this line determining liability. No reason to think that if crim liability is found, civil wouldn’t be.

2. If Δs had been active participants or induced Sean to play, or if we could somehow find common enterprise, could find liability. 

3. However, even here, comparative negligence would apply, and Sean would probably be too negligent for Ψs to collect.

4. We’re left with regular duty to rescue: There is no such duty, unless a special relationship b/n the parties. Police-arrestee. Physician-patient. Ship’s captain rescuing seamen.
5. Duty can change, but for the moment, there’s no duty

6. Case remanded to admit testimony to see if Δs tricked Sean into thinking there was no bullet in gun. Otherwise, no duty.

7. P: Theobald case could be viewed either way: Maybe the fact that kids were just watching is an omission, b/c he was holding the gun. However, could view going to the house and watching as an act. Depends on your values. And what you see as the policy principles you want to achieve through tort law.

vi. Why is there no duty to rescue?

1. S/P: Parroting Epstein – Where do you draw the boundary? If you impose no liability, there’s no liability.

a. P: But the opposite solution could be to impose far-reaching liability.

2. P: There’s also respect for autonomy.

3. S/P: Can you distinguish b/n situations in which the rescuer would or would not be at risk?

a. P: What’s interesting is that ct doesn’t impose liability when there’s no risk.

4. S: It seems like the more the situation gets complicated, the more the ct should butt out. We weren’t there, we wouldn’t know.

a. P: But tort law is always retrospective. Always about evaluating past events imperfectly.

5. S: Wouldn’t this subject you to liability if you are mistaken, etc?

6. S: Could it deter people from going out at all, worried about who you have to rescue?

7. Some of P’s justifications?

a. Mandating rescue would cheapen voluntary rescues.

b. That people are driven by morals already, so no need for legal duty.

e. Social Host liability (Duty to Rescue)
i. P: Three cases, wondering ‘Should there be a duty on social hosts at parties to save attendees from drinking and driving, killing someone else?’

1. McGuiggan – Parents not liable when son’s friend kills son.

a. Several issue here:

i. Comparative fault – Is the kid responsible for sticking his own head out the window?

ii. Causation issue – Was the driver’s drunken driving even responsible for the kid’s death?

b. P: At the end of the day, there’s some allocation of fault.

c. S: Wouldn’t this not really deter the driver from drinking and driving?

i. P: You could argue that the shifting of damages to the social host would somehow reduce the incentive to the driver, ex ante. This is unrealistic.

ii. P: But, you could argue that if people were really rational about drunk driving, they wouldn’t do it at all for fear for their own safety.

2. Canada case
a. No liability

3. Kelly (NJ) – It was a fairly small gathering, served a number of drinks.

a. Ct did impose liability in this case.

ii. P: How would you summarize the liability of social hosts?

1. [No duty, unless the person knew the person was drunk, and still served them alcohol, and knew guest would be driving.]

iii. P: What are the policy concerns?

1. P/S: Homeowners don’t have insurance, would have to pay out of their own pocket.

a. P: On other hand, there’s some contention that homeowner’s insurance might cover it.

2. S/P: Social hosts aren’t trained to monitor people’s intake

3. P: Bars are motivated by money

4. S/P: Shouldn’t interfere w/people’s parties.

5. S: Personal responsibility. Drinker should be responsible for own actions.

6. P: Are there other kinds of concerns?

7. Random points

8. P: The same considerations that weigh in imposing a duty to rescue might weigh here.
f. Therapist Cases (Duty to Rescue)
i. Use reasonable care; No immunity for failure to warn. Tarasoff v. Regents of the University of California, 551 P.2d 334 (Cal. 1976) (GSZ 102) – Poddar was patient of Δ Dr. Moore. Confided that he would kill unnamed, readily identifiable girl Tarasoff. Moore, along w/other psychs, decided Poddar should be committed. Notified police. Police take him, but believe him rational. Let him go. Head psych requests docs to destroy them. Poddar kills Tarasoff. Parents bring suit. Demurrers sustained. Appeal.

1. Duty

a. Start with ‘ordinary care’ principle from Rowland [That’s only for own conduct, tho]

b. When avoidance of foreseeable harm requires control of conduct of another, liability only where Δ bears special relationship to V or dangerous person

c. CA decisions have imposed liability where actor had relationship to V and dangerous person; Ct doesn’t think that it should be limited to cases of both, but either/or
3. New duty: Use reasonable care. If it’s a dangerous person or there’s a relationship w/V, this could entail going to police, or parents, or whatever. 

d. Trigger for obligation is that killer presents real threat, and know it or should know.

e. This duty trumps the dr-patient confidentiality concerns

f. Also more important than risk of unnecessary warnings

g. Don’t just reveal for any old threat; only the ones where you think he’ll do it

h. Δs argue that drs can’t be expected to predict accurately whether patient will kill; however, here, they did predict he would kill, and still did nothing.

2. Dissent:

a. Huge policy implications

i. Mentally ill will be deterred from seeking treatment

ii. Those seeking won’t reveal all, inhibiting treatment

iii. Breakdown of trust will destroy dr-patient relationship

iv. Drs will overcommit more than they already do, b/c afraid of liability

ii. Notes – Tarasoff 

1. In addition to the duty issues implicated by Tarasoff, there are causation issues in failure to warn cases. E.g. If Ψ contracts a disease from dr’s patient b/c of failure to warn, Ψ would have only benefitted if he can be sure that patient would’ve transmitted information and Ψ would’ve acted on it.

2. Jurisdictions split on whether dr must actually know that patient is a danger, or whether dr ‘should have known’ will produce liability

iii. Circumscribes obligation; defines trigger. Ewing v. Goldstein, 120 Cal.App.4th 807 (2004) (BB) – Δ Goldstein treated patient Colello. Patient becomes increasingly depressed over breakup w/girlfriend and worse after she gets w/another man. Collelo admits to suicidal thoughts. Collelo has dinner w/parents on June 21, tells father he’s thinking about killing gf’s new boyfriend. Father tells Δ. Δ sets up intake at psych hospital. Father takes him there. Dr at hospital calls father next morning to say he’s releasing Colello. Father tells Goldstein. Δ tries to prevent release. Released anyways. Kills Ewing, then commits suicide. TrialCt sustains SummJudge b/c patient himself had not communicated threat to psych, and that info Δ had did not connote serious threat required to trigger liability. Appeal.

1. Trigger for obligation better defined: No liability for psychotherapist’s failure to warn except where patient communicates to him/her a serious threat of violence to reasonably identified victim.

a. Ct: Therapist has duty to warn if, and only if, the threat of which she learns actually leads her to believe patient poses risk of serous bodily injury

2. Interpretation

a. TrialCt’s literal reading provides that Δ not liable, b/c threat communicated by dad

b. Rule of reason and context of statutory enactment point otherwise

i. Law was enacted to curb expansion of Tarasoff/Hedlund rule – didn’t want psychotherapists to have to predict danger (credible threat). Thus, Act was an effort to strike a balance b/n competing policy interests:
1. Preserving patient confidence in psychotherapy

2. The overriding concern for someone in danger

ii. Interpreting ‘patient communication’ to include communication from family to aid in the treatment is consistent with the policy balance above.

c. Illustrated by the facts here. The father’s communication was important to Dr’s decision to hospitalize; why wouldn’t it bear on a decision to warm V?

3. Also circumscribes the obligation – Make reasonable efforts to communicate threat to the V and the police.

4. Limited conclusion: Communication from family member should be considered in whether patient communicated a threat to another.

5. Raises a triable issue of fact as to whether Goldstein believed Colello would kill. Reversed.
g. Rescuers
i. Derivative Duty – Rescuer can recover as a derivative of the negligence towards the V that they were rescuing. That is, the duty that’s owed to the V is the duty to the rescuer.

ii. Limits on the duty
1. (1) Rescuer has to have acted reasonably

2. (2) Professionals can’t recover.

a. Firefighters wouldn’t be able to recover b/c they’re paid to take that risk.

iii. ‘Danger invites rescue’: Wagner v. International Railway Co., 133 NE 437 (NY 1921) (GSZ 305) (Cardozo) – Train takes a sharp turn and throws a guy from the of the car off a bridge. Train stops, and brother goes back to look for him, and falls, gets injured.

1. ‘Danger invites rescue’ – Train conductor need not have invited the Ψ to rescue his brother. That they put his brother in danger is enough.

a. Applies to any resuce attempt that is reasonably and contemporaneous w/carelessly created peril.
iv. Fast and loose w/meaning of ‘professional’: Solgaard v. Guy F. Atkinson Co., 6 Cal.3d 361 (Cal. 1971) (BB) – Ψ was a doctor contracted to perform medical care to employees at Δ’s quarry. Δ had negligently kept embankment, knew of problems, refused to fix them. As on his way to perform emergency care, Ψ fell going down the embankment led by an employee.

1. Derivative – Rescue doctrine varies ordinary negl in two ways: (1) Allows rescuer to recover based on Δ’s negl towards party rescued,

2. Shifts contr negl burden – (2) Requires Δ to prove, in order to assert contr negl, that rescuer acted rashly or recklessly under the circumstances

3. Exception? Δ’s ask whether Ψ is not a professional, such as firefighter, and thus not allowed to recover.

a. Ct: Sliding down steep embankment is not party of Ψ’s expected duties.

b. P: Might say that ct was playing a little fast and loose. Dr. K’ed with this worksite, he must have had some notion of demands.

4. Judgment for Ψ.

v. Hypo: You perform a rescue, and b/c of that, are tired. In driving back, you pull off to the side of the road for nap. Then are hit by car. Liable?

1. P: Probably not, b/c there’s a big gap in time b/n rescue and injury.

2. S [I like this response]: Could argue that it’s like Williams v. Hays, where captain was so tired.

h. Negligent Infliction of Emotional Distress (NIED)
i. Two situations in which emotional distress comes up:
1. Physical injury accompanied by ED – Usually recoverable
a. Sometimes people are injured emotionally when they have suffered physical injury. 

b. There, you’re suing for “pain and suffering.” Can recover for ED in that situation.
i. P: That’s usually what ‘pain and suffering’ means: injury + ED.
2. Saw car accident and were distressed – NOT usually recoverable
a. Traditionally, law very hostile towards this.

ii. Guidelines from Dillon (In Dillon, they’re guidelines; in Thing, they’re rules)

1. (1) Close Relative – Ψ must be close relative of V
2. (2) Spatial proximity – Ψ must be at the scene of the accident.
3. (3) Temporal proximity – Aware of the accident while it’s occurring.
4. (4) ED beyond what you’d normally anticipate occurring.

5. (5) Causation – Shock must have resulted from seeing the negligent death/injury

6. These factors are an attempt at gauging foreseeability
7. P: This is sort of like the progression I described last time – Progressive in Dillon, restriction during tort reform in Thing
iii. Thing v. La Chusa, 771 P.2d 814 (Cal. 1989) (GSZ 723) – Mother was nearby, but did not witness, car hitting her daughter. She ran to the scene, thought daughter was dead, and had ED. Dismissed, appealed.
1. Relative (Elden) – Cohabitating non-married partner doesn’t count
2. Foreseeability alone not enough (Elden)
3. Makes the Dillon factors into rule
4. Ψ wasn’t present, and thus can’t recover
iv. ‘Zone of Danger’ test

1. Allows Ψs who were placed in immediate risk of physical danger to recover.

2. E.g. In Dillon, sister who was almost hit can recover; mother who wasn’t threatened can’t.

3. E.g. Gotshall –RR employee Gotshall watches friend die from heatstroke, has PTSD and depression. Employee Carlisle (separately) has nervous breakdown b/c of stress and ridiculous hours as desk worker.
a. SCOTUS remands Gotshall to lower court under the ‘zone of danger’ test.

i. Might be able recover under this test. Working under the same conditions.

b. P: But, if his ED wasn’t due to fear of heat/humidity, but his friend’s death? There’s some ambiguity there. Ct doesn’t talk about sister in Dillon having to fear for own life. But P thinks a (more) plausible reading of ‘z of d’ test goes to source of ED.

c. Carlisle cannot recover under FELA for normal, work-related stress.

v. P: Remember, this is different than IIED, b/c this is negligent
vi. Johnson – Dog run over, NIED denied.
1. Partly given to us because it is an interesting case designed to push the boundaries.  
2. Ct throws out the claims on bystander lia (analogous to Dillon and Thing) and the claims based on being in the ZOD when the dog was run over.  
3. ReS: Could try to draw a line where if there is lots of evidence that the owner treats dog as kid, then allow recovery.  
4. BTW, the characterization of the dog as personal property is an issue for people who believe in animal rights.  Makes it harder to arg that the pets have rights as their own.  
i. Economic Loss
i. Examples of economic loss – Lost profits, lost wages

ii. Two categories:

1. Consequential economic loss

a. Lost profits, lost wages that are accompanied by physical injury or property damage.

b. You can recover for these. Not problematic.

2. Pure economic loss. Unaccompanied by property/physical damage.

a. E.g. Test Bank case – Interruption of businesses in the area of the spill.

b. Standard rule is that there’s no liability for pure economic loss.

c. Exceptions (discussed in People Express):

i. There has to be some special relationship b/n tortfeasor and Ψ.

1. Not just foreseeable, but particularly foreseeable.

ii. Accountants/auditors liable when they vouch for financial status, and creditors lose money based on that negligent evaluation.

iii. Attempt at a positive general principle: In People Express, ct goes through all the exceptions, then tries to generalize a principle: Δ owes duty of care to Ψs from economic class that it knows/has reason to know would be harmed

1. P: Pushing the boundaries (exception to the general rule). But it’s building on cases where it’s recognized that pure economic loss is acceptable.

iv. In Testbank, why can fishermen recover?

1. P: Could read it as an exception.

2. P: Could also read it as an application of the general rule. Fishermen have a quasi-property interest in being able to fish in this general area. They can recover for that.

a. P: Why might you say this? Sometimes oyster fishermen lease seabed/riverbed from state. So if some of them were oystermen, could be seen that way.

v. Why can you recover/not for ED and pure economic loss?

1. S: Concerns in both cases of lack of proof.

2. S: Concerns in both cases about unlimited liability.

3. P: It could be that you think we have these restrictions in each case for different reasons. Will explore more Thursday.

j. Policy-Based Duty Exceptions
i. ‘Limitless Liability’

1. Blackout. Limit Exposure to Crushing Liability: Strauss v. Belle Realty Co., 482 NE2d 34 (NY 1985) – Ψ Straus was in an apartment in NYC that was subject to city-wide blackout. As a result, electric water pump quit working, and he had to go down rickety stairs to get water. Fell on dark and defective stairs, and injured. Sued apartment and ConEd. FYI, Ψ’s apt bldg, not Ψ, had K w/ConEd.

a. Majority:

i. Rule: An obligation rooted in K may engender a duty owed to those not in privity

1. [Leaves the possibility of duty open…]

ii. Rule: However, it is still the responsibility of Cts, in fixing scope of duty, to limit the legal consequences of wrongs to a controllable degree and to protect against crushing exposure to liability.

1. This may mean excluding some who might otherwise legitimately recover.

iii. Finding for Ψ here would open ConEd up to limitless liability – even in normal circumstances, like delivery boys, etc. using the apt. common areas. Dismissed.

b. Dissent:

i. Invokes Prosser: ‘Duty is not sacrosanct, but combination of policy considerations’

ii. Lists Tarasoff policy considerations

iii. Before limiting duty, ConEd should bear burden to prove ‘crushing liability’

1. In situations like this, ConEd could probably distribute the losses to stockholders, or by charging higher rates for a bit, or both.

2. What about the burden on, e.g., the party injured by ConEd’s gross negligence

iv. There’s something counterintuitive about saying that, b/c a tortfeasor’s negligence has caused substantial and widespread damage, it’s liability should be limited
2. Was it econly rational to say that ConEd needs to pay π’s losses?  Put aside the big picture q of whether they owe stuff to everybody.  
a.  Maybe would be better to hold power company lia.  Maybe they would find a way to control their costs better.  
b. PR: ConEd is in best position to avoid the loss.  
c. Even if we think in the aggregate, in this particular case there is a strong arg that ConEd was not the cheapest cost avoider [in the words of Calabresi].  Maybe it was the apt building owner or maybe even Mr. Straus if he could have avoided this by using a flashlight.  It probly is the apt building owner over Mr. Strauss.  
d. S: Building owner could have had a back up generator, or he could have fixed the steps before the blackout.  
e. If you want to look in aggregate, stronger case to impose a duty on ConEd. 
f. If you want to really do econ analysis, need to look at the big picture, [but here P was trying to get us to narrow in just on this situation and ignore the big picture].
3. Gun Manufacturers: Hamilton v. Beretta USA Corp. (GSZ 128) – Ψs shot by third parties w/illegally obtained handguns try to sue manufacturers for marketing that brought guns into NY.
a. NYCtApls relies on Strauss, limiting duty b/c thousands of Vs could sue otherwise

4. Economic Theory – Want to know:

a. What decision (i.e. policy) will produce the best ratio of spending on precaution/damage saved

b. And who is in the best position to avoid the costs

5. Prosser – “’Duty’ is not sacrosanct in itself, but only an expression of sum total of those considerations of policy that lead the law to say Ψ is entitled to protection.”

a. Could be interpreted as (1) Judges should give policy reasons for ruling on duty, or

b. (2) Judges should go through weighing of all policy considerations to determine duty each time it’s in question

ii. Governmental Sovereignty + ‘Public Duty Rule’

1. Riss v. City of New York, 240 NE2d 860 (NY 1968) – Ψ Riss was harassed by Pugach for six months. She implored police to protect her, but they refused. When she got engaged, Pugach said it was her ‘last chance’; police still refused. Pugach hired someone to throw lye in her face, blinding and injuring her. She sues city for police’s failures.

a. Majority:

i. Distinguishes liabilities against gov’t pertaining to (1) activities that have supplemented/replaced private enterprises (trains), and (2) service for use of public (highways, hospitals)

ii. But, for governmental services that protect the public, imposing this liability might dictate distribution of resources.

iii. Thus, liability has to be imposed by legislature, if at all. Affirmed.

b. Dissent:

i. If a stranger had started to rescue, she could sue for not completing. Why not police?

ii. Refutes arguments:

1. Wouldn’t impose financial ruin

2. Wouldn’t be limitless liability, b/c you’d still apply traditional negl law

3. This is not failure of resource allocation; it’s laziness of a few officers

iii. We already indirectly influence policy in many municipal activities, incl. police

iv. We’re not making policy for agencies – just giving them a choice b/n liability and fixing problems

v. Advocates: Removing any gov’t sovereignty, drawing limits as needed.

1. Here, w/o sovereignty, police definitely breached duty of care.

2. Dissent analogizes the city to a rescuer. Is that a good analogy? 
a. Might say a diff is that the private rescuer undertook an obligation to rescue a particular person, whereas you might arg that it doesn’t seem like the police undertook an obligation to do anything for Riss in particular.  This is kind of the arg of the m/o – that all they undertook was an obligation to protect the population at large.  
b. If you wanted to distinguish cops from a private rescuer, that is how you might do it.  
c. PR: In a sense, this is a specific threat like the Ewing case, not a vague threat. 
3. [If you allow recovery here, ] How do you draw the line between a normal crime victim and one who can recover?
a. S: The specificity of the attacker and the ongoingness [like the repeated threats she got].  
b. S: One thing that makes this diff is that the cops told her they couldn’t do anything.  P: That goes to the element of whether they breached the SOC.  
4. S: Because no guns here, self-help is not an option, so police have a higher DOC.  
5. S: Worry that cops will shift resources to those who have resources to sue, ie the rich.  PR: Concern about the distributional consequences.  More police resources shifted to the UES.   

6. Governmental Sovereignty Rule: States and many local gov’ts follow federal FTCA scheme – Exempt for purely governmental activities (police), but not proprietary activities (utilities)

7. Public Duty Rule: Deny liability on the ground that, although gov’t owes certain duties to public at large, does not owe same duties to individuals.

a. Exceptions (some cts)

i. If gov’t actors made particular undertaking towards Ψ

ii. Or, if they and Ψ interacted, creating a ‘special relationship’

8. Torres v. State – NM police negligent in apprehending murder suspect, he goes to CA and kills again. Ct finds NM liable for wrongful death.

a. Duty no obstacle, b/c it was foreseeable that the killer would kill again

XIX. Causation – General

a. Relevant to other torts, also, even though we’re studying it in context of negligence

i. We’ve seen it other places – was an issue in Vosberg. Did the kick cause the injury?
ii. It’s an issue in products liability cases. Skinner.

b. Two causation questions in tort law:

i. Actual cause – Did this Δ’s wrongful act actually result in the injury for which Ψ is suing? I.e. Was this Δ’s wrongful act necessary for Ψ to have suffered injury?

1. Empirical question. Applying the laws of physics.

ii. Proximate Cause – Normative or policy question.

1. P: Let’s say we’ve identified all the wrongful acts that caused the injury. Question becomes, Which one of these acts are we going to hold responsible?

2. Really a question of how fine-grained we’ll be in pinpointing one cause, or broader liability to many actors.

3. NOTE: You don’t get to question of proximate cause unless you’ve determined that Δ’s conduct was an actual cause.

a. E.g. in Skinner, Ct refuses to address proximate cause b/c they say there’s no actual causation.

iii. Both q’s for the jury

c. Matsuda Article
i. Critical legal studies

1. Emphasized that law reflected interests of the powerful, prejudiced against economically disadvantaged people

a. Response to Law and Economics

2. Shared some of the same starting premises as Law and Econ: Emphasized not looking at law as series of mechanical legal rules, but looking at it in context. Policy choices.

i. Law and Econ was efficiency, maximizing societal welfare (like Posner’s early arg (from article) that common law was efficiency-maximizing)

ii. Crit Legal Studies emphasized distributional consequences – Who wins and loses.

ii. Advocates expanding causation: Matsuda argues that, because redress on an individual scale is insufficient in resolving social ills, we should expand the scope of causation in tort law to include actors who are less “proximate” but more responsible. Her two means for doing so:
1. Establish a legal principle of causation that says that if the party most proximate to the harm is less likely to be deterred by imposition of liability than other causal agents less proximate, then the others less proximate shall be considered a proximate cause of the harm.
a. I.e. take the harm and figure out who is in the best position to prevent it.

b. The presence of one proximate cause does not foreclose other causes.

2. Find liable anyone in the chain of distribution who had reason to foresee harm, and who failed to take reasonable steps to prevent harm. 

a. Extension of traditional tort law, says Matsuda. Fair to hold a corporation liable to the same ‘reasonableness’ standard that is imposed on individuals. 
iii. Criticizes Limitations on Liability – Doctrines of proximate cause and duty are used to limit liability. Reflect policy choices and values about who we’re willing to hold responsible

1. Can’t look at tort doctrines as dry rules; they have consequences for the real world

2. Also criticizing actual causation implicitly; but main focus is p/c and duty.

iv. Collectivism: Matsuda is arguing for a collectivist vision, to help the disadvantaged

v. Reservations: Nevertheless, hesitant to say that we should implement this vision: (p. 2217) “We should be holding ourselves morally responsible,” but not spread legal liability except in cases of children

vi. Her legal concept was holding person best-positioned to prevent – including moral/ethical, and economically positioned. (P: Less utopian concept…)

vii. P’s Questions

1. Does tort law impose individual responsibility?

2. Why does it do that?

3. Should tort law impose a more collectivist notion of responsibility?

4. Would tort law be an effective way of advancing this vision?

XX. Factual Causation

a. Overview
i. The basic rule: but-for test
ii. Extensions and adaptations
1. Loss of a chance
2. Multiple necessary causes (McDonald, GSZ)
a. Adaptation – Two parties can be the but-for cause 
3. Multiple sufficient causes (Anderson case involving two fires)
a. Extension; really an abandonment of but-for test
4. Alternative liability (Summers)
a. Extension – Actual causation even though but-for not satisfied

5. Market share liability (Sindell, Skipworth)

a. Extension – Actual causation even though but-for not satisfied

b. But-For Causation

i. Restatement (Third) §26. Factual Cause – Tortious conduct must be a factual cause of physical harm for liability to be imposed. Conduct is a factual cause of harm when the harm would not have occurred absent the conduct. Tortious conduct may also be a factual cause of harm under § 27.
ii. Test for proving that Δ’s conduct is the actual cause – But-for Test: ‘But for the Δ’s conduct, would the injury have occurred?’ Three steps:

1. (1) Identify the Δ’s wrongful conduct.
2. (2) What is the injury for which Ψ is seeking redress?

a. Ψ can only recover for injuries that she/he suffered.

3. (3) Holding everything else constant, ask oneself counterfactually, ‘What would have happened had Δ not engaged in wrongful conduct? In particular, would injury have arisen had Δ not acted wrongfully?’

a. Burden on Ψ to prove that it’s more likely than not that Δ’s conduct caused the injury.

b. Don’t have to disprove all the other theories of causation.

iii. Classic case of lack of factual causation: New York Central RR v. Grimstad, 264 F. 334 (CA2 1920) (BB) – Action for death of Angell Grimstad, captain of barge. Tug bumped barge, wife found husband, who couldn’t swim, had fallen in. Wife ran to get rope, but he’d disappeared when she got back.
1. Jury found Δ was negligent in not equipping barge with life-preservers.
2. Proximate cause was him falling into water, which doesn’t relate to Δ’s negligence.
3. No factual cause: Nothing indicates that, had there been lifepreservers, the wife would have got it any sooner than rope, or thrown it so husband could catch, or that husband would’ve caught, etc.
iv. Incomplete Evidence, but eliminate many alternative causes: Zuchowicz v. US, 140 F.3d 381 (Conn 1998) (BB) – Decedent and original Ψ Patricia Zuchowicz was given a prescription for twice maximum recommended dosage of Danocrine. She took this huge dosage for a month, then cut back to half that (i.e. max rec). Had many bad side effects. After 2 more months (end May), doctor made her stop. In October, diagnosed with rare disease PPH. Died two years later.
1. So few people get overdose of Danocrine that there’s little evidence of effects

2. Based case on evidence of two doctors

3. Dr. Matthay (expert on drug-induced heart diseases, and treated decedent) – Reasonably certain that Danocrine – and after being pressed, overdose of Dan – was cause Ψ’s PPH.

4. Dr. Tackatt (expert on drugs(heart tissue) – Reasonably certain overdose caused

5. Rule (CT) – Experts: Opinion can establish causal relationship, but must be ‘probable,’ and not based on conjecture.

a. Here, the drs. combine to rule out most other causes. Timing, etc. Cause established.

6. Rule – Factual Cause: Negligence must have been responsible for injury.

a. Here, that means finding that overdose caused PPH in patient

7. Rule – [Probability] – If (a) negligent act is deemed wrong because act increased chances particular type of accident would occur, and (b) that kind of accident occurs, this is enough to support finding of factual cause. It is up to negligent party to refute, showing wrongful conduct wasn’t a substantial factor.

a. Here, the reason the FDA created dosage is b/c good effects/bad effects ratio is productive at that level. Higher dosage, greater chance of bad effects. This fits the paradigm: When drug caused disease, drug was wrongfully prescribed, factfinder can infer that overdose caused disease.
8. Ruling out Alternative Causes 

a. P Both Grimstad and Zuchowicz have causation issues. Both cases rely on circumstantial evidence (though a bit more solid in Zuch…). Unlike Beswick/Falcon, there’s no statistical evidence. Only the opinions of the experts.
b. But, in Grimstad, they couldn’t account for other theories of causation. Whereas in Zuchowicz, they accounted for them, and Ψ’s theory had strong ring of probability.

c. P thinks it’s the strength of the evidence in Zuchowicz 

d. [I actually found it more like they Grimstad Ct was convinced that, b/c he’d disappeared already, there was little she could’ve done about it, period]

vii. Traditional Test, Failure to eliminate alt causes – Skinner v. Square D Co., 516 N.W.2d 475 (Mich 1994) – Decedent built a metal parts polisher using a switch manufactured by Δ. Ejecting the parts after tumbling required switching power to ‘off’ and reversing two alligator clips. Decedent was found in garage, holding clips above head, being electrocuted. He managed to free a hand and flip switch to ‘off,’ but died. Ψs brought suit on his behalf, saying that switch had ‘phantom zone’ in which it said ‘off’ but was really on. Appeal from summary judgment and affirmation for Δ.

1. Rule – But-for standard: Ψ must present substantial evidence from which jury can conclude that more likely than not, but for Δ’s conduct, Ψ’s injuries wouldn’t happened.

a. Do not have to eliminate all other causes.

2. Two Ψ theories rejected by Ct:

a. Ψs claim b/c switch said ‘off,’ decedent didn’t know machine was on, and touched wires; Ct says that if machine was on, decedent would have seen tumbling and turning.

b. Ψs claim decedent thought machine was ‘off’ b/c switch said so and wires weren’t hooked up to clips; Ct says a) no evidence wires were unhooked, and b) How would machine have been turned back on after wires were unhooked.

3. Ψs presented only testimony that decent was careful worker, and always turned power off before switching clips.

4. Not enough evidence

a. P: Failed to eliminate other possible causes, like his partner leaving it on but disconnected.
5. Dissent – Rejects majorities arguments
c. “Substantial fator” – Note: Not to be used this way on test.

i. Beswick v. City of Philadelphia, 185 F.Supp.2d 418 (ED Pa 2001) – Decedent fell over from heart attack. Girlfriend found him, called 911. Operator failed to relay message, calling private ambulance instead per agreement w/them. Same operator failed to relay second call. Third call reached different operator, who relayed. Close public medics are now unavailable; EMTs from that station and medics from further station are sent. EMTs couldn’t administer medicine, contributing to death. Private medics show up afterwards, and decedent’s family realizes a) they were duped, and b) private medics were untrained. Sue city, operator, private medics, etc.

1. Expert testifies that survival rate would’ve > 34% were medics called after first call.

2. Relies on journal article which also says that rate doubles if resuscitation started w/in 4 mins.

3. In light most favorable to Ψs, girlfriend found decedent immediately; and, medics were 3’34” from home.

4. Substantial Factor Test – However, ct ignores latter fact, and says that jury should be able to apply Restatement (2d) §323(a): [Negligent rescuer] is subject to liability…if (a) his failure to exercise such care increases the risk of such harm
a. Thus, on remand, jury must determine whether increased risk brought about decedent’s death

b. P: This should really only be applied in cases of mult suff. causes.

6. Why does Ct relax the but-for test?

a. S: B/c we would be outraged at being deprived of 34% chance of living?

b. S: B/c then you’re letting people be so negligent as to almost be murderous.

c. P (best answer): These Δs are in the business of life-saving, and acted corruptly.

ii. “Substantial Factor” Test often applied in cases of affirmative duty.

iii. SCOTUS says that when Δ breaches affirmative duty to disclose info, ct can presume that injured party would’ve acted on info.

d. Loss of a Chance Doctrine

i. Falcon v. Memorial Hospital, 462 N.W.2d 44 (Mich. 1990) – Decedent Nena Falcon, 19, gave birth to healthy baby. W/in minutes, she went into respiratory collapse from amniotic fluid embolism, a rare unpreventable condition. Rate of survival was 37.5% if intravenous line established before onset. It was not for Ms. Falcon, by negligence.

1. Ct: Physicians should not only be expected to perform procedures that will have > 50% chance of leading to patient survival.

2. Loss of a chance Rule: Ct applies alternative doctrine of causation – Founded in Restatement §323(a), rule says that Ψ must only establish more probably than not that Δ reduced the opportunity of avoiding harm.

a. P: They are redefining the harm from injury to the lost chance.

3. Ct only holds that 37.5% chance of life constitutes ‘substantial opportunity at avoiding physical harm,’ as §323(a) demands.

4. Reverse, remand.

5. Concurrence – Don’t read this as applying to all injuries.

6. Dissent – Two problems:

a. This conflicts with idea of ‘causation.’ There’s nothing to be gained in awarding recovery to person who can’t be proven to have suffered adverse result.

b. This is unfair and unwise re: medical profession. Why only them? Also, this will cause them to be overly safe, to our detriment.

7. Note: Problematic. The Ct assumes that 0% chance of death w/IV.

8. Limited Holding: They are not deciding whether someone who suffers loss of chance <37.5% can recover

ii. Loss of a Chance Doctrine

1. Triggers
a. V has to have died
b. Only in medical malpractice
c. Must be very hard for Ψ to prove but-for b/c < 50% chance that V would’ve died

2. Doctrine

a. Reconceives injury as ‘lost chance at survival’ rather than death

b. But-for causation stays the same

3. Remedies
a. Historically, % of ordinary award for wrongful death equal to lost % chance of survival

b. Other conceivable options

i. Contribution dr. made to V losing chance at survival

ii. Could award full compensation

1. B/c, the doctrine is discounted in a way that we wouldn’t in other cases. Why?

iii. Expectation damages remedy

1. One rationale was that V was in a semi-contractual situation

iii. Should we have Loss of a Chance Doctrine?

1. Provides necessary deterrent from drs acting as negligently as they want in such situations
2. S: Might be prompting drs to act too carefully in certain situations.

a. P: And you see that drs pay 100% of damages when their behavior is >50% likely to have caused injury, and, e.g., 49% of damages when 49%, etc. So, they’re paying too much. This might lead them to be too careful.

3. P: But, statistics say that drs are only sued in 10-20% of actual malpractice incidents, so maybe asking them to pay in this extra subset isn’t so bad

4. S: Could you replace 100% remedies w/ % remedies for all m-m cases?

iv. Why Medical Malpractice?

1. S: You’re going there for an injury, so there should be greater incentive to care.

2. S: [Also, m-m has data more readily available?]

v. Limitations?

1. S: There are lots of things drs do that aren’t as simple as IV. Maybe shouldn’t be there.

2. S: Could extend to legal malpractice; e.g., don’t file w/in the statute of limitations, deprive Ψ of 30% chance of success on claim.

e. Multiple Necessary Causes

i. Rule: Δ’s but-for cause need not be only necessary cause, as long as it’s one of several

ii. McDonald v. Robinson, 224 NW 820 (Iowa 1929) (GSZ 237) – Cars hit each other in the middle of intersection, interlocked, carrying one into a woman and dragging her under, causing injuries. Ψ alleges both were driving negligently.
1. Rule – Mult Necessary Causes: If two or more persons concur in contributing to an accident, and but for both the accident wouldn’t have occurred, can both be sued jointly or severally.
a. No unity of purpose/design needed
2.  Jury could have found that both actors negligence was necessary here

iii. Don’t have to be contemporaneous or physically proximate: Hypo – Car parks in road; speeding, negligent car hits first car; doctor at hospital = malpractice. All three could be liable.

1. Multiple necessary acts don’t have to be physically or chronologically linked
2. Question of how to apportion liability

a. E.g. Joint and several liability – Ψ gets 100% of damages, can choose which Δ pays how much

iv. Apportionment of damages – Joint/Joint-and-Several Liability

1. If Δs are held jointly liable, Ψ can only recover the amount that is designated for each Δ.

a. E.g. if each is only held 50% liable, then can only recover max 50% from each

2. If Δs jointly and severally liable, can recover up to 100%, whether all from one or other, or distributed b/n.

f. Multiple Sufficient Causes

i. Multiple and Independently Sufficient – Anderson v. Minneapolis St. P…, 179 NW 45 (Minn 1920) – Δ’s fire merged w/ another fire and damaged Ψ’s property. Each fire was sufficient to cause damage. Δ liable, despite neither being deemed a but-for cause.

1. Justification? That Δ shouldn’t be let off b/c lucky to have another fire…

2. This factual situation is seen as problematic for the standard but-for causation requirement, b/c if he hadn’t have lit the fire, the other fire still would’ve done damage

a. Problem: Someone else’s negligence is excusing your negligence
3. Rule: Both the causes have to have been sufficient on their own to have caused the injury
ii. Fails the test: Not independently sufficient – Aldridge v. Goodyear Tire & Rubber Co., 34 F.Supp. 2d 1010 (D. Md. 1999) – Ψs worked at a Kelly-Springfield plant b/n 1940 and 1987. Ψs allege that they/their decedents developed diseases as a result of contact w/toxic chemicals to which they were exposed at plant. Ψs allege that Goodyear manufactured and sold to K-S some of the chemicals, and also that GY undertook to provide general safety of K-S plant (K-S is wholly-owned subsidiary of GY). Ψs restrained by workers’ comp from suing K-S.

1. Causation issues

a. Problems w/causation

i. 28 chemicals at plant could have caused diseases; GY furnished 3 of them

ii. Many of the GY-supplied chemicals are not toxic until heated at the plant

iii. Expert said that the GY chemicals ‘substantially increased the risk’ of cancer; he only explained that the risk was greater w/chemical than w/o.

1. He also may’ve changed language to fit the legal standard; ct can discard tstmny

b. Rule: Ψs must produce evidence that a particular, identifiable chemical supplied by GY caused their injuries.

i. That a chemical may have increased the risk does not meet standard

c. Additional factors making causation more tenuous here:

i. Other contributing factors to diseases: Ψs’ genetics, health, smoking, diet, etc.

ii. Fact that some of diseases are common to population at large

2. ‘Substantial factor’ test inapplicable – For that test, causes must be independently sufficient to cause injuries

a. P: They don’t use mult-nec causes (à la McDonald) b/c either a) Δs don’t have the evidence that chemicals were necessary cause, or b) policy, b/c GY supplied so few of chemicals (prox cause).

3. Admissibility of Expert Opinions

a. Daubert Test (‘Gatekeeping’ Responsibility) – Two parts:

i. Reliability Inquiry – Does the expert testimony consist of ‘scientific knowledge’? I.e. is it based on reliable data?

ii. Relevance Inquiry – Is the testimony relevant? I.e. Will it assist the trier of fact?

b. Factors for Reliability Inquiry

i. Whether theory or technique used by expert has been or can be tested.

ii. Whether theory/technique has been subject to peer review/publication.

iii. Known or potential rate of error associated.

iv. Acceptance by scientific community of method.

v. [mentioned later] Whether they address other possibilities

c. Here, expert testimony must be excluded. Not based on data/facts, but conclusory
iii. Arguments for allowing Aldridge case to proceed
1. Δ held all the evidence 
2. Moral culpability of Δ
3. Deter GY and other chemical suppliers from being negligent
4. Workers should not have to bear the burden
a. B/c they’d be undercompensated through workers’ compensation
b. P: That might be the fault of workers’ comp system, not the Δs.
iv. Arguments for throwing Aldridge case out (for the result)
1. How far can you take liability? This pushes it too far
a. P: But we’ll see in strict liability that just the fact of making chemicals or putting them out there in a certain way can be cause for liability.
2. Workers comp will take care of them
a. Aside: Workers’ comp – Employers pay premiums. There’s only deterrence if their premium reflect risk of injury.
3. There’s weaker evidence that GY breached standard of care in this case, as compared with DES cases. 
v. Worker’s Comp

1. Predominantly state legislation; covered many businesses and industries

2. Defenses of contributory negligence and assumption of risk again eliminated

3. Form of strict liability – In addition, employers held strictly liable for workplace injuries. No causation inquiry necessary. 

a. Workers receive compensation according to chart.
b. However, employers benefited b/c workers comp precludes negligence suits

4. Advantages
a. Prompt, predictable payments helps employers and employees

b. Fewer resources to lawyers and litigation

5. Criticsims
a. Awards have not kept pace w/court awards

b. Lawyers often still necessary to hash out disputes

c. Employees can circumvent workers comp system (through ‘intentional torts’)

vi. Argument: ‘Substantial factor’ language (3r§§431-32). Not really meant to be a lower standard. Actually meant to solve two problems:

1. §432 addresses multiple sufficient causes
vii. ‘Substantial Factor’ attempts to emphasize proximate causation
viii. Preempted Causation/Doomed Ψs

1. Preempted causation = Ψ who was, e.g., already dead, but would’ve been killed by Δ’s reckless driving had he been living.

a. Related concept = Ψ who was injured by Δ, then suffered superseding injury/death. Δ still held liable.

2. ‘Doomed’ Ψ – E.g. Ψ falls from bridge, would have died from fall, but grabbed Δ’s electrical wire and electrocuted. Jury can find Δ not liable b/c boy was ‘doomed.’

g. Alternative Liability (Factual Causation and Burden-Shifting)

i. Restatment (Third) §28 [place here…]
ii. Summers v. Tice, 199 P.2d 1 (Cal. 1948) – Ψ took Δs hunting, explained safety. They both knew where he was, but negligently followed a quail up in flight and shot towards him. Ψ his twice in face, but not sure who shot him in eye and who in lip.

1. Tice argues that there’s evidence that Simonson admitted to friends he shot Summers in eye – but ct below clearly didn’t believe him , b/c it held both liable.

2. Rule – Alternate Causation: If two or more people (or two acts by same person) are possibly sole cause of injury, and Ψ has evidence that one is culpable, the burden shifts to Δs to disprove causation.

a. Justification: Unfairness of denying injured party redress b/c he can’t prove who did what damage

b. Rule should apply whenever there’s multiple causes, not merely when acting in concert

3. P: This isn’t a case of multiple sufficient causes b/c there weren’t two actions that were sufficient to cause the injury
4. Note: Even if the Ct claims to be shifting the burden and giving Δs a chance to exculpate themselves, they really aren’t. The ct doesn’t seem to believe that the Δs have better information than Ψs (bottom of GSZ 259).
iii. Playing out multiple actors scenario

1. Restatement provision for Alternative Liability does provide for idea that there could be more than 2 negligent hunters

2. P: What if there’s 10? Then it doesn’t seem as clear that you can impose liability

3. S: The test is more likely than not (not as-likely-as-not); so, they’re already out of that box, so why not 3, 4, 10, 100

iv. Summers Alternate causation is not…

1. …Multiple necessary causes (McDonald), b/c there both actors’ conduct was necessary; here it’s just one, but not sure which.

2. …Aiding and abetting

h. …Concert of action. There, both actors held liable b/c their acts form one liable conduct (e.g. drag-racing)

i. Market-Share Liabilty (another form of Burden-Shifting)
i. Market-share liability
1. Way of holding Δs liable w/o proof they did it
2. Rarely invoked. Rarely applied outside the DES context.
3. Skipworth is typical in refusing to push market-share liability to larger classes

ii. Sindell – Facts, off the top of my head: [There was a drug that was given to expectant mothers during decades 1940-70s. Turned out to cause some disease. Even though Ψ mothers would never have been able to prove which mfctr produced the pills they took, they hope to hold them liable.]
1. Similarities b/n Sindell and Summers
a. Several parties that could’ve injured the Ψ

b. All of accused were negligent

2. Differences b/n Sindell and Summers, focusing on the remedies in the two cases
a. Summers – Each of the Δs is given the chance to exculpate themselves; if can’t, joint and several liability. Can recover from either one or both, up to 100%.

i. Hymowicz – Market-share liability. Each gets proportion of national market share for DES. No exception for proving lack of causation.

ii. Ψ may not recover 100% of damages

b. Sindell – In Sindell but not in Hymowicz, you have this residual notion of causation. In Sindell, they can exculpate themselves. It’s a hybrid scheme.

3. Of the cases we’ve read, this is the closest we’ve seen to collective liability (collectivist ideal).

4. What’s the rationale for collective liability in this case.

a. S: There’s a good chance of causation. The injury is a signature illness. 

i. P: Signature of a mass tort:

1. Many Ψs

2. Many Δs

3. Exposure occurs over a long period of time

4. Latency period (takes time for injury to develop)

b. P: Still, we see a lot of signature illnesses for which people can’t recover. So, why?

c. S: Companies may be under-deterred w/o liability.

iii. Arguments for market-share liability
1. Burden Shifting (i.e. market-share liability) – GY was in a better position to say what chemicals it provided and what their effects might have been
a. S: As long as you could join enough of the wrongdoers
b. P: It’s not even clear here that there’s ‘general causation’, that the workplace conditions caused their injuries
2. V shouldn’t be forced to pay – Accident Vs should receive compensation when clearly injured by someone’s wrongdoing. Fact that they can’t prove who shouldn’t bar them.

3. Deterrence – If we allowed Δs to avoid paying damages, we’d under-deter.

4. Collectivist ethic (Matsuda’s arg) – If we stick to strict cause in fact, we’re sticking to traditional individualist ethic. Market share liability establishes a class, holds class liable.

a. Not full blown collectivism, b/c only people forced to pay are those who may’ve done wrong (not all people).

iv. Arguments against market-share liability
1. Too hard to assign liability – How do you know how much they caused?
2. No social welfare – People might have to pay Vs of others’ harm. Pushing us too far towards collectivism

3. Cts shouldn’t establish social welfare – Is it the role of ct to set up welfare scheme? Or would legislature be better positioned?

a. Maybe cts don’t have resources to administer compensation scheme they’re setting up.

4. Democratic Accountability – Where’s the authority for cts to set up this quasi-administrative scheme? Maybe cts “lack a democratic pedigree” to do this.

a. Counter: Many state ct judges are elected.
v. Is causation important?
1. S: Could argue that in today’s world, it’s harder to prove, and matters less.
2. S: Could argue that just the fact of manufacturing negligently
3. S: Isn’t the law just providing a vehicle for people to sue? So, you need an injured person to take up the case.
4. S: Who would you provide damages to if not injured party?
vi. More collectivist approach…
1. As Matsuda points out, you’re seeing the law move towards a more collectivist approach
2. Same thing w/Market-share liability
3. Traditionally, we think of tort law as redress from individual Δ towards individual Ψ.
a. Market-share requires relaxation of this. That maybe why you see resistance to that.
vii. Climate change and Market-share Liability
1. There’ve been a lot of lawsuits brought to enlist the cts to address climate change. Often brought by NGOs, state govts, trying to get the federal govt to [do something] re: Clean Air Act. Brought against auto-manufacturers, coal plants, etc.
a. Few successful, most dismissed on preliminary bases. So, causation issues not directly addressed.
2. But, it’s clear causation is a big obstacle. Many attempts to overcome this problem.
3. Student note advocates using market share liability

a. We know what % US is responsible for; also know what % certain industries produce (like big utilities)

b. This could be damages; or could force them to reduce emissions relative to their responsibility

4. One reason this is a good candidate is that emissions are fungible – A unit emitted here has the same impact as one emitted e.g. in Indonesia

5. Arguments FOR using market-share liability for climate change
a. Jurisdictional Issues – Just b/c you can only get some of them in jurisdiction, doesn’t mean you don’t hold them responsible

b. Injury – Climate change creates a global effect, so theoretically the emission of sthg in one place contributes to damage wherever it occurs.

c. Varying punishment based on motive – P: There are markets in Europe, and [companies pay more depending on what they do.]

6. Arguments AGAINST using market-share liability for climate change
a. Jurisdictional issues – We can’t bring everyone to justice

i. CO2 is also not only greenhouse gas

ii. P: It may matter that you can’t get most of them. Ct in [Sindell] took comfort in fact that they were getting most of them

b. Injury – It’s not universal. Wouldn’t stuff near states w/coastline (who can better establish a harm, b/c of reducing coastline) be more liable than those all over?

c. Temporal – What about the effect of emission 50 years ago, vs. today?

i. Might be a temporal problem, in that people b/n 1980-90 could be responsible for damage in 2000, and have to adjust for that.

ii. S: Might be holding developing countries more responsible for stuff today, while developed countries got all the benefits years ago w/o the costs

iii. S/P: What the courts can do is to impose liability for past emissions. But what we want to accomplish is to prompt companies to reduce their emissions now.

iv. S: And that’s why these suits are being brought. To create an administrative system that’s not so rigid and backward looking.

d. Varying punishment on motive – Are some emissions worth more than others? Those that bring students to classrooms might be worth more than those used for fun stuff.

XXI. Proximate Cause
i. General Points

ii. Δ has already been found to be actual cause
iii. Prox cause reduces the pool of Δs that are held liable from the pool of actual causes
b. P: Two fundamental ways of thinking about proximate cause
i. (1) Foreseeability – Basic test is whether the harm that Ψ suffered was a foreseeable consequence of Δ’s negligence (BLL). Various formulations in reading:
1. Polemis case.  

a. Said the test was directness.  The damage had to be the direct …. 

b. So we started w/ this directness test, but as it evolved it began to incorporate a risk rule.  

2. Wagonmound cases

a. Cts explicitly adopted a foreseeability test.  They said they were abanonding the directness test.  

3. 3r29.  An actor’s lia is limited to those physical harms that result form the risks that made your conduct neg.  

a. Aka The Risk Rule Formulation.  

4. You can collapse these into one test, the foreseeability test. 

a. Yes, there are these 3 formulations, but it all reduces to a foreseeability test.  That is one way of seeing it.  

5. That’s all great, and that’s BLL. Unfortunately, knowing that this is the test, it doesn’t tell you much about how case will turn out. B/c, in hindsight, you can argue what’s foreseeable and what’s not.
ii. (2) Another framework through which cts make policy decisions about what damages Δs will be lia for.
1. Starts to sound a lot like duty.  There is some overlap between prox cause and duty.  

2. How to distinguish the two (Not clear you really can): One way is to think of the way in which the ct sets rules.  

a. With Duty, the cts are setting generalized rules that apply across the board.

b. Whereas you think of PC as making much more individualized decisions based on the facts of the case. In PC, not establishing prospective rules.  

3. P thinks of this distinction as somewhat fuzzy, but it is one plausible way of distinguishing duty and PC.  

a. Does make some sense when you think that duty is for the judge and PC is usu for the jury.  

b. The cases we are reading are exceptionsal cases where the cts are limiting lia based on PC, but there is some overlap between duty and PC.  

1. Palsgraf makes that extremely clear.  

2. M/O decides against π on the basis of duty.  Dissent’s analysis is under the rubrick of PC.  

3. Illustrates how these 2 legal rubricks have some relation.  Teasing out the answer of what the relation is is very difficult.  P has not done it yet.  

c. The doctrinal test is a foreseeability test, though. How you apply that test is up to policy considerations.
i. Friendly in Kinsman (GSZ 319) – We return to Palsgraf and say that at the end of the day, it’s policy analysis

d. Restatement (Third) of Torts § 29. Limitations On Liability For Tortious Conduct – An actor's liability is limited to those physical harms that result from the risks that made the actor's conduct tortious.
e. Historical Basis: Polemis and Wagon Mount stuff (GSZ 268-9)
i. P: Should know this stuff for background, but not that important for the test
ii. Polemis – Facts: Lessee’s employees dropped plank, which caused a spark, and ship goes up in flames.
1. Ct: It wasn’t foreseeable that dropping plank would cause this. But that doesn’t matter.
2. Directness: What does matter is whether harm is direct result of negligence.
a. P: This is one of the problems with the directness test: What does it mean to say that something is “direct consequence”?
i. Polemis, it => temporally close.
ii. Wagon Mount => [sthg else]
iii. Wagon Mount cases – Facts: Ship is moored at dock, there’s oil spill, they check w/Wagon Mount, who says there’s no danger. They keep welding, and ship goes up in flames.
1. First case: They say that fire isn’t foreseeable, but passes directness test. But it goes up to highest Ct of Appeals, who sets aside directness test, and looks at foreseeability. They abide by finding of Trial Ct, who said it wasn’t.
2. Second case: Ship sues Wagon Mount. They win, even though test is foreseeability.
3. Lowest Cost avoider – Different outcomes most likely attributable to policy rationale: B/c the owners/workers of the dock were probably the lowest cost avoiders (b/c they asked about the implications, and kept working), whereas the ship was not well-positioned to avoid the damage.
f. Can Define the foreseeable risk broadly/narrowly: Union Pump (GSZ 271) – Ψ employee puts out fire in a factory. Following supervisor back to the office, she takes a shortcut across a pipe rack and falls off. Δs, manufacturers of the pump that caused the fire, [argue that the fire was out, and she was taking a dangerous shortcut on her own. Like a frolic.] Ψ argues that she wouldn’t have been doing this if it weren’t for the fire.
i. We assume that there’s actual cause in this case
ii. Holding: No proximate cause.
iii. Defining the foreseeable risk
1. Δ says that the manufacturer of defective valve could only have foreseen fire, not the ensuing foam issues and dancing on the pipes
2. Ψ says that the ‘emergency situation’ was still ongoing, and that that situation was caused by Δ’s conduct
iv. Redefining the Risk: Metts (GSZ 275) – Facts: [Car A passes by both a bus and Car B. Car A was speeding, and it caused “snow swirls.” Bus hits Car B, thereby injuring the bus passenger. Bus driver claims to have been blinded by snow swirls caused by Car A’s speeding. There’s evidence that when the accident occurred, Car A had long disappeared.]
v. Majority: Δ’s negligence is speeding, and speeding doesn’t cause snow swirls. It might cause the Δ to lose control, but that’s different.
vi. Dissent: Redefines the negligent behavior to be passing under these conditions.
1. Characterizing differently the breach and foreseeable risks that make conduct negligent.
vii. P: Illustrates how you define the risk in proximate cause analysis.
g. Superseding Cause doesn’t absolve you: Britton
i. P: Point of this one is to emphasize that even when there is an intl crim act, that even if there is an intervening criminal actor that is actually the immediate cause of the injury, you as the person who laid the foundation of the injury happening (by viture of some neg of yours), can still be held to be the PC.
1. By extension, even if there is some intervening neg actor, you can still be held to be the PC provided that your conduct was neg because one of the foreseeable risks of your conduct was fire happening.  

h. Palsgraf – Guy trying to make train, package wrapped in newspaper under his arm. Guard pushes him on, but knocks package from hand. Package falls on rails, fireworks inside cause explosion and it knocks down scales at other end of platform, falling on Ψ Palsgraf. How far away? Cardozo: ‘other end of platform.’ Andrews: 25 feet.
i. Decided based on duty: No duty (b/c too far away), so can’t recover.
1. Andrews (dissent): Everyone in the world owes everyone else a duty of care.
ii. Duty – P: Let’s separate two levels of argument:
1. (1) Should there be a duty element?
a. Cardozo: Should the particular Ψ in case be owed a duty?
b. Andrews has more expansive view that [everyone should have a duty]
2. (2) Facts of the case, about who should win
a. Here: What would be the argument that she should be owed a duty?
i. S: She was a ticket-holder – i.e. had a contract. (Notes:) Courts tend to find that K-holders are owed a duty.
1. P: If she ‘piggy-backed’ like this, would ct be imposing strict liability?
b. S/P: Premises liability. She’s a business invitee.
c. No duty: Cardozo says that there’s no way that guard could envision that package would result in explosion knocking something over on Ψ at other end.
iii. Negligence issue – Cardozo seems to intimate that there was negligence here (Friendly in Kinsman points this out). He may’ve focused on duty b/c he can just directly overturn it via duty, while he would have to send it back to a jury if he focused on negligence.
iv. Proximate Cause – Cardozo talks about it on p. 295. Expansive view: Says ‘we can assume, w/o deciding (P: doesn’t want to commit himself), that negligence…in relation to the Ψ, would entail liability for any and all consequences, however novel or extraordinary.’

v. Andrews’ dissent

1. Limitation that might be constraining is proximate cause.

2. Thinks courts use proximate cause as a vehicle for importing policy analysis (legal realism). Expediency. [Missed some shit here]

vi. Is there a conflict b/n Thin skull rule + prox cause?

1. As a doctrinal matter, you can reconcile it: thin skull happens at damages phase, whereas prox cause is during determination of liability

2. But, conceptually, the two are in conflict 

i. Expectable forces (even if not result): Petitions of the Kinsman Transit Co., 338 F.2d 708 (2d Cir. 1964) (GSZ 311) – There was  a big thaw and rain near Buffalo, and the ice upstream all melted and came rushing down towards Lake Erie. The MacGilvray Shiras was partway down, and not properly secured by the dockworkers. It was also protruding out into the river, so that it caught ice and was pushed away from the dock. Its moorings broke, but its ship keeper did not drop anchors immediately, and then botched it. It took off downstream. Hit the Tewksbury, whose attendant was missing. The two bounced off another ship and began downstream together. The original dock had radioed the Michigan Bridge to raise, but the attendants there did not do so. The ships hit the bridge, causing it to collapse. Nearby property was damaged. The whole mess formed a big damn, causing flooding in the vicinity and much further upstream. Suits all around.
i. Ct below: Continental dock and Shiras liable. Tewksbury exonerated. City of Buffalo liable plus the other two for falling towers/flooding.
ii. Negligence – 3 defendants: 

1. Continental – Dockworkers didn’t tie up boat properly
2. Shiras – Not getting the anchors prepared
3. City – It’s not bridge workers failure to get bridge up, but (S:) fact that there weren’t enough workers on bridge [per se?]
iii. Duty: In Palsgraf, the key point was that there was no notice that the package contained anything that would inhere a duty to Ψ on the other end of platform; here:
1. The ships knew the danger the river presented in wintertime.
2.  didn’t know if drawbridge could be raised (and knew they might reach b/c they called!).
3. The bridge operators should’ve known that failing to raise w/two ships coming downstream could create a dam effect.
4. Continental dockworkers have a strongest case, b/c it’s hard to see, w/o hindsight, that not putting in that deadman would lead to all this damage. But…
iv. P: Might this be masking other reasons for distinction? E.g. that the size of the ships should invoke extra caution.
v. Δs attempt to narrow the scope of the foreseeability analysis: The manner in which it all occurred was pretty obscure. Ice breaks lines, sends boat downstream, causes a dam!
1. But the Ct finds that that’s exactly what they could’ve foreseen.
vi. ‘Expectable Forces’ Foreseeability Argument:
1. In Wagon Mound, they legitimately didn’t think oil would burn
2. Here, they knew of the ‘forces’ that might cause ships to break loose and cause damage. Just because you couldn’t have expected the extent of damage you’ll cause, doesn’t mean you should be exonerated when it’s great.
a. ‘Take V as you find him’
b. Many courts going towards ‘directness’ prox cause arg when foreseeability inadequate
c. Thus, if there’s a great risk of small damage – for which you’d hypothetically be liable – and a small risk of big damage, you should be inculpated further, not let off.
3. Nevertheless, there should be a line for proximate causation, on a case by case basis:
a. ‘It’s all a question of expediency and fair judgement’ – Palsgraf dissent
vii. Here, there’s also the equitable distribution of costs. City is fairer provider, not individuals.
1. P: Is the argument appealing that this is fairer, to distribute the costs over whole City?
a. S: They could’ve bought insurance.
b. S: They risked it by living on the river.
c. P: By passing on the costs to insurance company or taxpayers, you’re losing the incentive to the city to act more responsibly.
j. Proximate Cause in Statutory Setting

i. Prox Cause is also relevant in statutory torts

ii. Examples of torts created by legislatures: Securities context, §9 of the ESA

iii. Sweet Home (BB) – Background: Endangered Species Act. Passed to protect End. Species. Fish and Wildlife Service is main administrator. Supposed to list species as endangered. When listed, a variety of protections kick in. One that kicks in is §9. It outlaws ‘taking’ endangered species. Fish and Wildlife has further defined ‘harm’ (found in the definition of ‘take’). Habitat definition is built on b/c habitat destruction is one way species are affected. Not only may Fish and Wild prosecute, but there’s a citizen suit provision. Not surprisingly, it’s very controversial – even though it’s not used often, b/c it’s hard to meet conditions of the §. Many landowners don’t like it b/c they could be held liable for something that happens on their land relating to endangered species. 
1. Proximate cause built into §9 – Conduct has to be proximate cause of the damage to species

2. Majority definition of proximate cause: [missed this]

3. O’Connor’s definition:

a. Foreseeability element

b. Fairness (invokes Friendly (K) and Andrews (P))

4. Scalia (broader)
a. Equates with direct causation – stuff about open season on private landowners. [I couldn’t tell what she was getting at here]

iv. Strahan (BB)
1. State: We’re not the prox cause of harm to the whales, b/c we’re just the licensers.

a. If you took this further, it would mean that we were responsible for bank robberies if they drove a car that we licensed

2. Ct rejects: 

a. Ct suggests that there’s a binary difference b/n driving context and fishing context: In fishing context, there’s a very high probability that fisherman will entangle the whale, whereas there’s a lower probability of harm in licensing driver.

i. P: Don’t know if this is actually true.

3. You can ask a number of things about this opinion.

a. Is it about proximate causation, or actual? Is it really that, but for the licensing in the fishing context, there’s not be harm to the whales (whereas otherwise in driving)?

b. Also, what are we trying to get at in whether something is proximate cause?

i. Maybe, as here, we’re searching for a probability measure. What’s the likelihood that [negligence will lead to harm]?

k. NYT Article – Kill the cat that kills the bird

i. P: Could someone prosecute the feral cat feeder under ESA?

ii. P: Is the feeder the proximate cause of the harm to the birds?

Defenses

XXII. Intro to Defenses
a. Affirmative defenses – If Δ believes that, notwithstanding prima facie case, there are grounds for reduced/no liability, up to Δ to identify those grounds.
i. Failure to assert defense in the correct procedural manner usually constitutes a waiver
b. Burden – Δ usually shoulders the burdens of production and persuasion
i. Unless the court employs burden-shifting
c. Other defenses

i. Sovereign Immunity (for fed or states, not municipalities)

ii. Statute of limitations

d. We’ll look at two others: Comparative negligence, and Consent

e. Overlap

i. At first glance, they seem distinct

1. Comparative negl seems grounded in the idea that Ψ was at fault

2. Consent seems like Ψ consented.

ii. Overlap: Monk case illustrates that these can cover potentially the same situation

1. For a long time, this didn’t matter, b/c they both barred recovery

2. Now that damages are different for comparative fault, it matters

f. Do we need assumption of risk? Particularly implied assumption?

XXIII. Contributory Negligence and Comparative Responsibility
a. Possible Approaches to Ψ’s fault, and Rationales for each

i. Ignore Ψ’s fault – This might lead to under deterrence

ii. Make it a bar to recovery (contr negl) – 

iii. Equal division amongst faulty parties (admiralty law’s old rule) – 

iv. Comparative responsibility

b. Contributory Negligence
i. Doctrine

1. Smith v. Smith, 19 Mass. 621 (1824) (GSZ 378) – Ψ was driving carelessly, and struck Δ’s wood pile stacked too close to road.

a. Ct: When Ψ is at fault, careless Δ is not a cause of the injury

2. Essentially, Smith court held that, so long as carelessness of Ψ is a but-for cause of injury, Ψ is totally responsible, notwithstanding that Δ’s carelessness also caused the injury.

ii. Limits

1. Recklessness/Intent – Rule of contributory negligence did not extend to claims alleging recklessness or intentional wrongdoing.

a. That remains true for comparative responsibility

2. Last Clear Chance – Doctrine: If Δ had last opportunity to prevent an accident resulting from careless act of both Ψ and Δ, Δ does not get contributory negligence defense.

a. E.g., train is speeding; truck carelessly drives onto tracks and gets stuck; train engineer could have stopped, despite speed, but failed to. Train driver gets no defense.

b. Criticism: Why should temporal relationship determine liability?

iii. Replaced by comparative responsibility – In all but four jurisdictions

iv. Standard of care for contributor negl

1. Contributory negligence also based on the reasonable person standard.

2. Although, see Weirs/Friedman discussion (“Reasonable Person” section): 
a. Differing reasonable person standards b/n contributory and regular negligence? In Friedman, issue factored into contributory negligence; in Weirs, it was in assessing negligence. Different outcomes.
b. Why might there be disparity (contr/reg negl)?

i. P: In the analysis of negligence, we have to take into account precedent we’re setting, and whether it’s being lowered. In the contributory negligence context, it’s only looking at this one case.

ii. S/P: It would be costly to require the Δ to take into account the whole range of peculiarities that might make them negligent.

1. P: I.e., it might be better just to set a general rule.

c. Comparative Responsibility
i. Comparative fault is the primary focal point for defense arguments for reducing or eliminating liability on the ground of the complainant’s conduct.

ii. Definition – Allocating degree of fault b/n parties, and allowing recovery based on degree of fault.

iii. Posner’s theory – Rather than allocating based on degree of fault, should allocate based on cost of preventing accident.

1. If we impose based on who can do it most cheaply, that will best reduce the cost that society must bear as a whole.

iv. Questions that this system brings up

1. (1) What form of comparative responsibility are you going to implement?

a. Cts developed the doctrine of contributory, so they could change. So could legislature.

b. Classically, there are two choices

i. Pure comparative responsibility – Allow Ψ to recover no matter their degree of fault

ii. Modified (impure) system – Ψ allowed to recover, provided degree of fault doesn’t exceed threshold

1. “Equal or greater than”

2. “Greater than”

2. (2) What to do with multiple defendants?

a. If there’s a threshold, do you compare Ψ’s degree of fault with individuals, or with combined total?

i. Most states w/impure scheme compare Ψ’s fault with combined total of Δs’ fault.

3. (3) Ways of thinking about comparative responsibility [I think I actually missed this]

a. Whose fault caused the accident?

b. Or, whose fault caused the injury?

v. Typical Case: Hunt v. Ohio Dept. of Rehabilitation and Correction, 696 NE2d 674 (Ohio Ct. Cl. 1997) – Δ’s officer had little training and poorly instructed Ψ on safety in using snowblower. Ψ stuck hand inside to clean out snow, and lost fingers.
1. Ct: Δ didn’t put enough explain on/off well enough. But Ψ didn’t use common sense!

2. Ψ 40% at fault. Thus, gets 60% of 18,000 award.

vi. Admiralty

1. Originally, split damages evenly among the parties whose fault contributed. Moved to traditional comparative scheme (where evidentially possible) w/Reliable Transfer.

2. US v. Reliable Transfer Co., 421 US 397 (1975) (GSZ 381) – Tanker gets stranded on sand bar. US failed to maintain flashing light to warn. DistCt finds that tanker was 75% responsible b/c of weird maneuvers, but split liability in half b/c of admiralty rule.

a. US is the only major maritime nation not using proportional fault

i. This leads to forum shopping

b. Arg: Divided damages are justified b/c apportioning negl difficult in admiralty.

i. SCt response: B/c it’s difficult in some cases doesn’t make it right to use unfair rule in all cases.

c. Arg: Divided damages promote settlement b/c parties see that they will both be at fault.

i. SCt response: Fair rules promote fair settlements; also, case congestion cannot justify rule that will produce unfair results in court.

d. New rule: In maritime cases, liability is allocated proportionately to degree of fault; it can only be divided equally when fault is equal or it is not possible to measure.

vii. Modified Comparative Responsibility (GSZ 388)

1. Definition – Many states bar recovery if Ψ’s fault passes a certain threshold in relation to fault of Δ.

a. E.g. Anything more than 50% Ψ liability bars recovery.

2. Variations for multiple Δs

a. E.g. Recovery barred if Ψ’s fault greater than combined fault of Δs.

viii. Fairness of the threshold? Is it fair that a Ψ who bears 55% of fault is barred? This is similar to contributory negligence, b/c that Ψ cannot recover from a ‘faulty’ Δ.

ix. Note: Still must find causation – Even if Ψ found to have been negligent, that negligence must be a but-for ‘cause’ of the injury to permit the defense.

1. Spier v. Barker, 323 NE2d 164 (NY 1974) – Ψ didn’t wear seatbelt, was injured in accident.

a. Ct found that Ψ’s action didn’t cause accident itself, so no comparative negl.

i. However, did allow it to mitigate damages.

b. Critics argue whether the Ψ’s fault must be a but-for cause of the accident, or if it suffices for them to be a but-for cause of the injuries. 

d. Hypos

i. Pg. 3 of defenses – 50/50 fault split “P has 1M in damages…”

1. (a) Recover 0

2. (b) Recover 500K

3. (c) Recover 0

ii. Hypo 2 – Van visits the doctor

1. Doctor’s negligence could be considered a ‘superseding cause’ (would have to establish that it was not foreseeable that this would happen, from Ψ’s perspective)

2. The whole thing centers on proximate cause arg

a. They are both probably but-for causes

b. But there’s a question of whether Ψ could have foreseen

3. What would hospital argue?

a. They might skip over proximate cause, and go to policy argument: If patients aren’t held liable, they might not have any incentive to take care of themselves.

e. Does the law’s shift from contributory to comparative negligence make sense?

i. P: Why might we have had contributory negligence in the first place?

1. S: Efficiency.

2. S: More sophisticated way of addressing these issues.

3. S: Push people to look to personal resp before they look to the law.

4. P: Emphasizes personal autonomy.

5. P: Easier to administer, in a primitive court system

ii. Comparative

1. Fairness

2. Efficiency [moreso here?]

f. More hypos

1. Guy swallows coke

2. Δ will argue that he was contributorily negligent, that it was ‘superseding’ b/c he was a criminal actor

3. Ψ will argue that his negligence was not the proximate cause of his death

ii. Drunk motorcyclist and truck collide

1. P: Shows that you look at different things when allocating fault

a. Could be the one that caused more of the injury

b. Could be the one more negligent

g. Pure vs. Impure Responsibility

i. Most scholars prefer pure to impure. Most that have comparative have impure, though.

1. Impure: Scholars argue that it’s not fair and affects the incentives.

2.  Δ gets discount, b/c they only pay 55% or whatever if liable, but Ψ has to eat whole cost if he’s 55% at fault.

XXIV.  Assumption of Risk
d. General Points / Intro
i. Basic notion – V is barred from recovering b/c she knowingly and voluntarily took on the risk that she might be injured by careless conduct on the part of the Δs.

ii. Issues w/Assumption of Risk:

1. (1) Did the Ψ take on the risk?

2. (2) Did she do so knowingly and voluntarily?

3. (3) Are there policy reasons for cts to decline to enforce assumption of risk?

iii. Brings up issues from K’s

iv. Bike illustration on Pg. 4-5 of handout

v. Note: Assumption of risk doctrine only addresses negligence – Ψ assumes risks of well-run operation regardless. Can expressly assume risks associated with negligence as well.

e. Express Assumption of Risk
i. First Question is like a K’s case: Does the K cover the specific event that occurred?
ii. Next Question: Even if the K does cover the event, should K be void b/c of public policy?
1. These use the Tunkl test (6 factors)

2. Tunkl test = Classic balancing test: not all of the factors must be present

iii. Jones v. Dressel, 623 P.2d 370 (Colo. 1981) (GSZ 393) – Ψ Jones, at 17, signed K w/Δ Free Flight Aviation, to use skydiving facilities. K contained provision not to sue and exculpating Δ from liability for negligence. Ψ could have chosen to pay extra and retain right, but decided not to. 10 months after turning 18, Jones was in plane crash in Δ’s airplane. Sues.

1. Ψ ratified the K upon turning 18 by using Δ’s facilities

2. Not adhesion K, b/c not a monopoly, and no disparity in bargaining power

3. Intentional torts: Exculpatory agreement can’t shield from willful/wanton negligence

4. Factors Determining whether Exculpatory Agreement valid:

a. Duty to the public?
b. Nature of the service
c. K fairly entered into?
d. Parties’ intentions expressed clearly/unambiguously?
5. Duty to the public: Tunkl v. Regents of the Univ. of CA, 60 Cal.2d 92 (1963) – To invalidate, transaction must involved some of the following characteristics

a. Service is of great importance/necessary to the public

b. Disparity of bargaining strength

c. Standardized adhesion contract

i. No provision to obtain protection against negligence

d. Person/property of purchaser is placed under control of seller, subjecting to risk

6. Here, no duty: Service not of necessity; thus, no bargaining disparity; K fairly entered into; clear and unambiguous.

7. Ψ also contends that Δ is subject to law for ‘common carriers.’ However, the transport of persons is incidental to business; primary thing is recreation.
iv. Dalury v. SKI, Ltd., 670 A.2d 795 (Vt. 1995) (GSZ 398) – Ψ hit metal ski lift pole. Season pass had ‘Release from liability’ clause. Ψ contends that Δ negligently placed pole. W/o addressing public policy concern, dismissed based on K.

1. Restatement §496B – Exculpatory provision should be upheld if 1) freely and fairly made, 2) between parties of equal strength, 3) no social interest opposes it. [same as above]

2. Tunkl factors are persuasive, not limited universe. Ultimate public policy will be on totality of circumstances against backdrop of current social expectations.

a. Public service – Here, even though skiing is not ‘public service’ (per Tunkl), a lot of people buy tickets, which leads to a public interest.

b. Business Invitee – Normally, duty would be decided on premises liability – business invitee has right to assume premises are safe for purposes why she is there
c. Placing the risk – Only owner can prevent undue risks, here

v. Different results in Dalury and Jones. Maybe based on

1. The option to buy liability for Δ in the K

a. What underlies the Tunkl test is partially policy that parties should not have releases enforced when they aren’t informed. This is probably what they were thinking above.

b. P: Is this the better rationale, that the skier is not making an informed decision? (i.e. that the skydiver knows he’s signing his life away, but that a skier just does it flippantly)

2. Prevalence of service

a. More inclined to void the release when it involves ‘necessary’ service

i. But the Dalury ct glosses over it, saying it’s the size of the sport

vi. Hypos

1. A parks car

a. Information

i. Should people that don’t read be protected, while people that do aren’t?

b. Choice

i. Drove around for 45 minutes, which indicates a lack of choice

2. P: Should you be able to K out of malpractice liability? Or into a lower standard of care?

a. What if it’s a health care provider K’ing with doctor group?

b. S: Ethical issue of two tiers of health care.

i. S: Who would K out and who wouldn’t. People that are uneducated/uninformed/poor will be coerced into accepting lower standard.

ii. P: Proponents will argue that they might not get healthcare otherwise.

c. S: Driving down the overall care for people in the country. That’s bad.

d. S: One of the external costs is that it will lead doctors to underinvest in care.

i. Maybe they won’t take the continuing education course.
vii. Bailments
1. Bailees often try to include exculpatory clauses. E.g. Parking garage tickets/signs.

2. Most courts have refused to permit this, on public policy grounds.

a. Same rule for common carriers (airplanes, trains)

3. They still include the provision, though! [Attempt to mislead? Induce caution?]

f. Implied Assumption of Risk
i. Characterizing as assumption of risk/comparative negl: Monk v. Virgin Islands Water & Power Auth., 53 F.3d 1381 (3d Cir. 1995) (GSZ 403) – Monk, working for construction contractor, handled beam as it was being set into place. Others yelled for him to use the usual harness. Just as he was going to, crane struck power lines – of which everyone was aware – electrocuting him and leading to amputations.

1. Restatement governs in the Virgin Islands

2. Comparative Resp + Assmptn of Risk
a. Virgin Islands adopted comparative responsibility

b. While many jurisdictions found that this abolished assumption of risk, folding it into comparative responsibility calculation,…

c. …VI found that it got rid of it wrt Ψ’s negligence, but not wrt Ψ’s voluntary waiver

i. P: This is the big legal issue in the case. It’s important b/c it allows party to characterize it as comparative negligence or assumption of risk.
d. Ct: Inception of comparative negligence eliminated secondary assumption of risk, but not primary assumption of risk.
3. Here, since Ψ understood the risk posed by power lines, we can affirm decision for Δ

a. Here, Ct says that it was primary assumption of risk, and so can’t recover

b. P: You could frame it as secondary

c. You could also make the case that this was  a ‘known or obvious’ danger, and therefore no breach and don’t even get to assumption of risk.
ii. Smollett (Cited in Monk) – Ψ assumed risk of ice-skating w/o guard rails

1. In both Smollett and Monk, Ψs had knowledge of the risk.

2. Distinction is that Monk’s behavior could more easily be characterized as negligent.

iii. NY State “hybrid” scheme

1. Statute: Ψ’s damages “shall be diminished in the proportion which the culpable conduct attributable to the claimant…bears to the culpable conduct which caused the damages.”

2. Cts: Ψ’s assumption of risk counts as ‘culpable conduct.’

3. Thus, Δ can argue that % of resp go to Ψ b/c of either assumption of risk or negligence

iv. Primary vs. Secondary Assumption (in the handout)
1. Primary – applies in situation where someone is assuming the inherent risks of a situation
a. E.g. Person playing soccer in park w/friend is assuming risk of being kicked by friend

b. Problem: You could explain the analogy in other terms. E.g., in soccer example, there’s no breach of standard of care b/n friends playing soccer. No duty.

2. Secondary – Δ is clearly negligent (distinguishes from primary), and Ψ has knowingly assumed risk of the negligence.

a. E.g. (in P’s notes) Maintenance person hasn’t put out ‘wet floor’ sign. Knew floor was wet, but you run across the floor.

i. Clearly the Ψ is negligent.

b. This shows the overlap b/n assumption of risk + comparative negligence

i. If it’s implied assumption of risk can’t recover; but if it’s comparative negl, might be able to recover

c. Could be that there was a valid reason to run across the floor. So, you assume risk, but you’re not negligent.

i. Most cts would say you can recover, but in theory they could deny you for assumption of risk.

v. Murphy v. Steeplechase, 166 NE 173 (NY 1929) (GSZ 410) – Flopper

1. P: What kind of assumption of risk is argued here? S: Primary implied.

2. Missing element: There doesn’t seem to be a breach on the part of the Δ. So you wouldn’t even get to the assumption of risk case.

vi. Should we get rid of assumption of risk?

1. Yes, it’s only to protect main Δs (corporations)

2. S: You can’t K out of a crime; why a tort?

a. S: But you can K out of a crime – boxing match.

3. S: Maybe the distinction should be in the workplace or not.

4. S: Seems unnecessary. 
a. Primary assumption of risk seems covered by breach/duty. 
i. E.g. there’s no breach of a duty when someone hits me when I have boxing gloves on
b. Secondary seems covered by comparative negligence.

vii. What would Posner/Matsuda say about implied/explicit assumption of risk?

1. S: Posner would say, K away your rights, go for it.

2. S: Might Posner worry about double-compensating people? E.g. You got a higher salary for years b/c you were a window-washer, why should we pay you again.

3. S: Matsuda would say that assumption of risk doesn’t mesh with collectivist ideal.

a. P: But not sure she’d go so far as to say we should eliminate it.

Strict liability

XXV. Introduction
a. Background

i. Only in the 19th century did we see a shift towards negligence. Came with industrialization.
ii. Policy: Why haven’t we gone down the road of strict liability, and should we?
iii. Overview:
1. Justifications for strict liability
2. What motivated the courts to impose str. liability in these cases?
3. Should we move from negligence towards a different standard (incl. strict liability)?
b. What is Strict Liability?

i. Simple, as compared to negligence

ii. Issue: Actual and proximate causation; and also defenses.

1. No real duty element, although there are certain similar outliers.

iii. Defenses

1. Assumption of risk

2. Comparative negligence

a. …Even though there’s no evaluation of Δ’s fault. So there’s some question as to how the fault is distributed. [Did she say how it is?]

XXVI. Policy and Strict Liability
a. Justifications
i. Sampling

1. More accident Vs should recover (they wouldn’t have to prove other driver was negl)

2. Lower costs

a. Counter: If the compensation pie is fixed, you might have more people recovering, and thus certain people get less [more-guilty ones?] 

3. Loss-spreading – Δs would be better able to spread the costs.

4. Proof problems – There are situations where evidence is destroyed.

a. W/o strict liability, you will under-compensate and under-deter

ii. Which ones are persuasive?

1. S: Proof problem is un-persuasive. You shouldn’t just hold someone responsible b/c you don’t know who did it.

2. P: What is strict liability adding that you couldn’t just do through res ipsa?

b. Why is negligence and not Strict Liability the Standard?

i. S: Historical – that’s what we’ve emphasized in the past.

ii. S: It imposes personal responsibility, whereas S/L doesn’t.

iii. S: We don’t want to invest resources in protecting against extremely remote kinds of risks.

iv. P: By imposing negligence, you’re making a value judgment that people’s liberty concerns are more important than safety concerns.

c. Should there be more strict liability in the law? Posner + Matsuda
i. P: Posner would not favor more strict liability in the law. Negligence is more efficient, b/c it requires that liability be imposed when benefits exceed the costs. Only impose strict liability when negligence is insufficient to control the risks.

ii. P: Mary Matsuda would favor it more than Posner; not all cases, but some. Would promote people taking more care of each other. Would allow greater compensation.

d. P: Keep in mind, even within the negligence framework, there’s variations that allow greater or less recovery. [She had an example, like ‘proximate cause,’ but it wasn’t this. I didn’t get it]

e. Who would be affected and in what way if we extended strict liability?

i. S: People might stage accidents to get compensated.

1. P: Under any system, there may be fraud.

ii. S/P: Give people more security, they would face less risk.

iii. S: Wouldn’t they just fight over causation instead of breach

iv. P: More compensation to accident victims

v. P: Some of the other ones from her handout…

f. Strict Liability or Administrative Compensation Schemed? Let’s say we want to achieve these goals – Should we go to strict liability? Administrative compensation scheme?

i. S: Maybe a hybrid, w/judicial review of admin decisions. In VA benefits, the admin solely failed certain classes.

ii. P: Or have the two systems function in tandem.

iii. S: If you do it administratively, you can have a national standard, which you might want. [Did we ever get at why?]

iv. P: There’s the question of who would make a better decision, weigh costs/bens of things.

1. P: In preemption claims for medical devices, Medtronix, mentioned in handout [?], it was decided that juries had trouble making objective decisions w/Vs of these medical devices in front of them.

v. P: There’s also the issue of at what level to administrate. Corporations argue for national standard for national market. But the FDA is accused of being in the pocket of industry.
XXVII. Rylands v. Fletcher
a. Rylands v. Fletcher, [1868] All E.R. 1 – Ψ had a mine that connected to abandoned shafts that led right up underneath Δ’s property. Δs didn’t know about them, and constructed reservoir that broke through and flooded Ψ’s mine. Trial ct said no C/A, appellate said C/A.
i. Two rules that emerge from Rylands

1. 1) You should hold Δ strictly liable when they make unnatural use of the land. (Cairns)

2. 2) You are strictly liable if you bring onto land anything that if it would escape, would cause damage (Blackburn)

ii. Cairns – What does ‘non-natural’ use mean?

1. P: Possible meanings: a) not common, b) not necessary, c) not common in this area

2. ‘Non-natural’ presupposes that there’s some natural baseline. That might not be true

3. Blackburn: You could view it as bringing sthg dangerous onto land.

iii. P: Why strict liability here?

1. B/c you have to impose on someone, so should be on someone that’s doing sthg.

b. Follows Rylands on policy grounds: Lubin v. Iowa City (Iowa 1965) – Pipe w/estimated 100 year lifespand had been in ground 80 years. Ψ had made connection to it, + one other person. Ground was loose under pipe, and it probably broke b/c of “beaming action.” It floods Ψ’s store.

i. Ct: Imposing strict liability

1. Basically, a policy judgment: City can’t be allowed to leave pipes underground forever and escape liability when they break.

2. Water mains are not unnaturally dangerous, but when left underground like this, they count

a. P: Ct doesn’t take one interpretation or the other from Rylands, just both generally

ii. Distributive justice: Costs should be passed on to h2o co., the true beneficiaries

iii. Negligence was to protect industries that no longer need it: Now that industry is not fledgling in America anymore, we can return to strict liability

c. ‘Natural use’ distinction: Turner v. Big Lake Oil Co. (Tex. 1936) (BB) – Δs built salt ponds to trap contaminated runoff from oil drilling. They leaked into watering holes for animals 6 miles away, and contaminating them. Acquitted.
i. Tx Ct focuses on the ‘natural use’ part of Rylands: Oil is a natural use of the land in TX, and these ponds are part of that.
ii. Data point for the argument that negligence standard came into being for subsidizing industry

d. Hypo – Scholarly debate about distributive justice in tort law.

i. Scenario: Poor person gets into an accident w/ Bill Gates. Should the person have to pay Bill?

ii. Arguments for/against

1. Most tort theorists say distributive justice is separate from tort law, and tort shouldn’t be used for this purpose.

2. But, they also say that torts presumes some better distribution of wealth already. So…

3. P: Other argument is that we should take the opportunity to impose distributive justice when we have it.

4. S: This is a really inefficient way. It’s only chance that you catch someone.

5. S: Also not achieving the purpose: you’re also only making the person whole, not taking them up a notch.

e. Rejecting Rylands: Losee v. Buchanan, 51 NY 476 (NY 1873) (BB) – Exploding steam boiler in upstate NY. Lands on Ψ’s lawn.
i. Ct: Rejected Rylands
ii. Justification: policy. There’s no tort here, b/c the person who got hit with the steam boiler is also benefitted more broadly by industry.

1. Here, suggesting that there’s no absolute property rights. Other people have a right to use your property in some way.
2. Similar to ‘takings’ in property

a. In Penn Central, used multi-factor test in deciding whether gov’t regulation is a taking. One factor is whether there’s reciprocity – whether the person from whom it’s being taken is also benefiting.

3. The counter is that the producer of the steam boiler is getting a very nice benefit here. It doesn’t have to pay for the damage that it’s manufacturing (whatever) is doing to others.

iii. P: What kinds of interferences should we have to accept? This loss could be seen as a pretty heavy burden for the Ψ to bear.

iv. P: But, maybe first-party insurance is a cheaper way for people to protect themselves. If the tort system just functions like an insurance system, then why not just have them go the cheaper route?

v.  [Aside: May be strict liability vs. negligence on the exam]
XXVIII. Abnormally Dangerous Activities
a. Test for applying Strict Liability to Dangerous Activities: Second Restatement
i. Restatement (Second) of Torts § 520. Abnormally Dangerous Activities – In determining whether an activity is abnormally dangerous, the following factors are to be considered: 
1. (a) existence of a high degree of risk of some harm to the person, land or chattels of others;
2. (b) likelihood that the harm that results from it will be great;
3. (c) inability to eliminate the risk by the exercise of reasonable care;
4. (d) extent to which the activity is not a matter of common usage;
5. (e) inappropriateness of the activity to the place where it is carried on; and
6. (f) extent to which its value to the community is outweighed by its dangerous attributes.
ii. P: This remains the test

b. Third Restatement – Not the test.

i. Condensed five of the six factors into two.

ii. (b)(1) This incorporates a, b, and c from the Second Restatement

1. Foreseeability could be the whether or not it’s a highly-dangerous activity – Cranworth in Rylands 

iii. (b)(2) This incorporates d and e from 2dR, and Cairn in Rylands
iv. What’s omitted is sixth factor: Extent to which the value of that activity to the community is outweighed by its dangers

1. That wasn’t the most important factor in the case law

c. Indiana Harbor Belt R. Co. v. American Cyanamid Co., 916 F.2d 1174 (7th Cir. 1990) (BB) (Posner) – Chemical manufacturer loaded [chemical] onto the train car. A train picked up the car, some of it leaked on the way. Parked in a railroad yard. It was very hazardous, and the railroad yard had to evacuate the area and spend some resources testing the chemical and cleaning up.

i. Posner: No strict liability. 2 reasons.

ii. First rationale: If you’re imposing strict liability on the actor, you should make sure that you really want the actor to revisit their conduct.
1. P (This one isn’t explicit): RR was trying to impose strict liability for a transport problem on company that is not a shipper, but a manufacturer. This is problematic in that the manufacturer can’t do much about how it’s transported. They can’t force people to lay new track outside of cities or whatever. [He actually says that this wouldn’t be possible, generally]

2. Here, if you really want to change the outcome, you should be imposing on the shipper. It’s the least cost avoider, most connected to the act of shipping.

3. P’s Caveat here: Sometimes it’s not best to impose strict liability on the one person with the most information.

a. For instance, in Superfund, there was strict liability on the banks [or sthg] for cleanup of pollution of superfund sites they bought, even though they might not have been the polluter. But they would police [the polluters, somehow]

b. Here, maybe the manufacturer would police the shippers

iii. Other rationale: “(c)” from 2nd Rest: Negligence is up to the task, there’s no need for S/L here

1. P: Posner doesn’t want to impose more than reasonable duty of care, force companies to revisit the nature of the activity unnecessarily. Emphasizes cost involved.

iv. What’s problematic about Posner’s reasoning?

1. Posner assumes there was negligence

a. No one at trial knows what happened, what cause the leak. No one knows if there was negligence. So, Posner has no basis for saying that negligence is sufficient, if he doesn’t know if it can even be proven here.

2. How well-equipped is a judge to make this kind of risk assessment?

3. Commonality factor (d)

a. Criticism: Just b/c something is common, doesn’t mean that it’s fine. Maybe people just haven’t been pushed in the direction of changing it.

b. S: Maybe it’s actually just b/c it’s touchy, politically.

4. ‘Homeowners should move’ comment shows that he’s not particularly concerned about the distributive aspects of the decision.

v. Why did Indiana Harbor and Siegler come out differently?

1. Superficially, the chemical in IH might be more hazardous than Siegler.

2. S: Maybe the difference is that you’re on a public road, so it’s more dangerous b/c there’s people around you.

a. This refocuses on the activity, not the chemical.

3. S: They are in a K relationship in IH. Maybe they could K for better shipping.

4. P: Maybe it’s the fact that the evidence wasn’t destroyed in one case.

d. Distinguishing Klein (GSZ 800; fireworks) and Miller (BB)

i. P: Location. S: Yes, leads to whether or not the risk can be eliminated.

ii. S: Is there a difference in the amount of difference that care can make? Fireworks v. guns.

iii. S: How do you argue strict liability and negligence at once? P: You downplay factor (c)!

e. HYPOS

i. Should there be strict liability for manufacturers of handguns?

1. Consensus seems to be: a) Yes. b) Yes. c) No. d) Yes. So, overall, b/c of the last two, it’s tough. [Although I would say that you could make a strong argument that e and f are in your favor…]

2. S: Unless you are willing to extend it to car manufacturers, the same arguments would apply.

3. S: Even under strict liability, you’ll still have a proximate cause problem.

Products Liability

IX. Introduction

a. Prior to 1970, products liability fell under either negligence or contracts (breach warranty)
b. Now, there is a separate body of law called “(Strict) Products Liability”
c. Criticism: Why are Ψs in this category special, entitled to recovery w/o proving fault?
i. Responses: Strict liability should be the baseline, not negligence
ii. “Strictness” is illusory – there really is some fault incorporated

X. Precursors to Products Liability
a. Over the course of the 20th Century, we saw this develop through judicial decisions and legis.

b. Chronolgy

i. MacPherson – Extends liability of mfctrs beyond immediate purchasers

ii. Escola – Lays out rationales for products liability

iii. Greenman – Traynor creates C/A for products liability

iv. Restatement 402A – C/A

v. Third Restatement – recent, much less influential that 2r

c. Macpherson v. Buick Motor Co., 217 NY 382 (NY 1916) (GSZ 59) – Wheel fell apart on a car, throwing Ψ out. Wheel was made of bad wood, which should have been discovered by reasonable inspection.

i. Ct take Thomas v. Winchester principle (mislabeled poison was a danger to all, irrespective of buyer-seller relationship), extends it to all products

ii. Ct distinguishes cases in which a product was old, or consumer could be expected to test product

iii. Doctrine: 
1. If a product is reasonably certain to cause harm, even if not inherently likely,

2. and manufacturer is aware of danger,

3. and knows that the product may be used by persons other than purchaser,

4. then there is liability (irrespective of ‘privity’).

iv. Limitation: Component manufacturers are not liable (superseding cause by primary mfctr)

1. Here

2. Δ knew of the danger – Nature of the automobile

3. Δ knew car was likely to be used by persons other than purchaser (The retailer was the one person unlikely to use the car. So it would make no sense to limit it to him!)

v. Dissent: We’re overturning established negligence/contract law

vi. P’s Analysis

1. Big in [Ks] as well as products liability

2. Extends liability beyond original purchaser; so, sets the stage for expansion of products liability

vii. Duty

1. What Macpherson does is emphasize how constraining duty was

2. [This is a big shift:] But Cardozo doesn’t give any policy reasons for it. So it shows how much judicial reasoning has changed since the legal realists of the 1930s.

viii. P: More historically interesting than anything.
d. Escola v. Coca Cola Bottling Co. 150 P.2d 436 (Cal. 1944) (GSZ 817) – Ψ waitress was putting away cokes when a bottle exploded in her hand for no reason, cutting her badly. Verdict for Ψ affirmed.

i. Majority – Res Ipsa Loquitor applies

1. Δ was given the chance to rebut presumption of negligence, and showed testing techniques for bottles. Jury decided otherwise, however.

ii. Concurrence (Traynor)

1. New Rule: Strict liability for manufacturer of product, when it is to be used w/o inspection, and it causes injury.
2. Justification (from Notes)

a. Manufacturers owe consumers a demanding obligation of vigilance in product safety

b. Manufacturers are best suited to take precautions, thus should be incentivized

c. Manufacturers can best spread the costs

d. Marketing product leads to responsibility for injury, regardless of negligence

e. V’s recovery should not depend on the conduct that caused it

f. Disparities of power in litigation

g. The more open and direct structure of the law is better

iii. Res Ipsa

1. Only suing one Δ: Under Res Ipsa, Ψ is claiming that, w/o proof, injury happened to her b/c of Δ. Easier to make that claim with one Δ instead of several

2. P: By suing just the one plaintiff, she improves her chances under Res Ipsa

iv. S’s counterpoint – This is not a good case for Strict Liability, b/c Coke should not be required to eliminate problems. Something is to be expected.

e. Henningsen v. Bloomfield Motors (161 A.2d 69 (NJ 1960) (GSZ 824) – Steering wheel of new car spun in hands, driving it into a tree.

i. Ct: Warranty is the solution

1. Implied warranty of fitness “runs with” the product

2. Neither Mfctr nor consumer may waive this warranty
f. Note: Modern Products Liability has generally displaced warranty as preferred recovery method

XI. Emergence of Products Liability
a. Greenman v. Yuba Power Prods, Inc., 377 P.2d 897 (Cal. 1963) (GSZ 826) – Ψ was given lathe/saw combo for present. Was working on lathe when wood unexpectedly flew out and hit him. Design/Manufacturing Defect: Screws to hold machine together were inadequate, expert says. Purchaser had read advertisements talking about ruggedness of product. Ψ recovers award against mfctr under warranty claim.

i. Under warranty claim, there’s a question of notice – This doesn’t apply to consumer-mfctr, Ct says. So, warranty claim stands.

ii. Rule from Escola: Mfctr is strictly liable for an article placed into market, knowing that it is to be used w/o inspection, and which proves to have a defect which causes injury.

1. Thus, Ψ didn’t need warranty claim.

iii. Justifications

1. Case precedent shows that we really want strict liability, just moving in that direction

2. Purpose: Put burden on mfctr instead of consumer

3. Express warranty does a poor job of this: It shouldn’t matter why Ψ thought product would work well (advertisement); should be able to believe this all the time!
b. P: These kinds of accidents could not have been dealt with under negligence very well.

i. Coke could’ve used many precautions, but in the end, it would be hard to prevent any injuries

ii. In Greenman, too, the Ψ had control of the power tool for several years.

c. Focusing on Traynor’s Rationales for Product Liability (820-21)
i. Some of those rationales

1. Deterence  rationale on mfctr

2. Mfctr is cheapest cost avoider

3. Distribution of costs rationale

4. [I listed these below]

ii. In Greenman, it’s more of a K analogy, in Escola, it’s more S/L-, tort-like rationales

1. Greenman is easier to see through a contractual lens (he saw the brochure, bought it, etc)
d.  Defining Strict Liability

i. P: Generally, what is the Standard that they purport to apply in Escola and Greenman?

ii. Defect

1. P: This is what separates Rylands from these cases:

a. In Rylands, it’s obvious that something happened – something went on the land.

b. In these, you have to establish that there was a defect.

2. Showing there’s a defect: Escola doesn’t state a standard. But Traynor’s metric seems to be a combination of Coke’s internal standards, consumers’ expectations, etc.
3. Greenman: Standard is partly internal and external. They compare it to the product itself, and expert draw on how other products are made.
iii. Restatement
1. P: Is the ‘unreasonably dangerous’ language a departure from Greenman or Escola?
a. S: No, if it’s applied in these narrow circumstances of cases where the inherent danger of the product blah blah (that they describe in the comment)
e. Defenses
i. Same standard defenses apply in products liability
f. Sellers

i. Vandermark: Retailers should be liable, too. This affords maximum protection.

ii. Rule: Modern products liability applies to sellers – which includes everyone in distribution chain, including mfctr, retailers, etc.

g. Third party recovery

i. Elmore: The justifications for protection of ultimate user protection also apply to third parties – moreso, b/c third parties aren’t given chance to inspect.

ii. Jurisdictions addressing Elmore q have overwhelmingly permitted bystander recovery

XII. Second and Third Restatements of Tort
a. Section 402A sets the basic terms for product liability
b. Restatement (Second) of Torts § 402A. Special Liability Of Seller Of Product For Physical Harm To User Or Consumer
i. (1) One who sells any product in a defective condition unreasonably dangerous to the user or consumer or to his property is subject to liability for physical harm thereby caused to the ultimate user or consumer, or to his property, if 
1. (a) the seller is engaged in the business of selling such a product, and
2. (b) it is expected to and does reach the user or consumer without substantial change in the condition in which it is sold.
ii. (2) The rule stated in Subsection (1) applies although 
1. (a) the seller has exercised all possible care in the preparation and sale of his product, and
2. (b) the user or consumer has not bought the product from or entered into any contractual relation with the seller.
c. Cronin v. JBE Olson Corp., 501 P.2d 1153 (Cal. 1972) (In Bank) (GSZ 833) – Ψ was a bread delivery guy in a special van. Another truck hit him. A clasp on the bread trays in the back of his van broke, they flew forward, and threw him through windshield. Expert says clasp was made of bad metal, insufficiently strong. Truck was special ordered w/the bread racks. Suit against dealer and component mfctr. Appeal by component mfctr.

i. Defect:
1. Could be mfctring defect – porous metal, etc.

2. Also seems to be a design defect. They talk about how truck must be designed to withstand collisions.
ii. Ct refuses to categorize defects. P: Do you agree with this?

iii. Δ’s argument: Rstmt 402A says defect has to be ‘unreasonably dangerous;’ this wasn’t.

iv. Eliminating the dual requirement of defectiveness and unreasonable danger:

1. Restatement comments clearly indicate that the doctrine was meant to exclude products with inherent danger (alcohol, sugar for diabetics, cars); Greenman does not.

2. The practical effect of strict observance of Restatement is increasing Ψ’s burden of proof, bordering on negligence. This is not what products liability was trying to accomplish.

3. Main point – Modification: No more ‘unreasonable danger’ req.

a. The req of ‘defect’ will prevent seller from being treated as insurer

b. Here, we’ll see the Ct not yet interpreting the Restatement/Greenman doctrine in negligence terms

v. Design Defects: Doctrine extended to design defects, not just mfctring

1. Two justifications: 1) Otherwise, lawyers would battle to reclassify defects as design

2. 2) There’s no reason to lighten the standard just b/c defect could affect whole line

vi. Ct here sees the ‘consumer expectations’ test as being less protective of consumer interests

1. Later Ψs will argue for this test
d. Restatement (Third) of Torts: Product Liability
i. Tracks the basic contours of [Second Restatement] Section 402A, at least nominally

ii. “Not reasonably safe” reintroduces second filter, beyond ‘defect’

1. Drafters claim it’s more neutral than 2r requirement of “unreasonably safe”

2. (Many jurisdictions follow Cronin, reject the 3r formulation)

e. Luque v. McLean, 501 P.2d 1163 (Cal. 1972) (GSZ 839) – Guy sticks his hand in a lawnmower.

i. Essentially found that it is possible for an obviously dangerous design attribute to be a design defect.

XIII. Modern Products liability

a. Elements

i. Injury

ii. Defect

iii. Has to be a [regular?] seller of the product

b. Defenses

c. There’s debate over whether it’s a product, but that’s not so prominent

d. It’s more over whether there’s a defect

XIV. Defects
a. For C/A, product has to have been defective, and at the time of sale

b. What is a Defect? Three-fold classification
i. Manufacturing Defect – Diverges from the manufacturer’s own specifications for the product.
1. E.g. Escola’s flawed soda bottle
2. Item need not be mass produced (pin in the loaf of bread)
3. Defect must only manifest while in mfctr’s possession
a. E.g. Bent axle while rolling off of assembly line counts
ii. Design Defect – Flaw in the plan or specs for a product, affecting entire line of products.
1. Flaws may be small/technical or go to essence of product
2. Ψs generally assert several design defects
3. What constitutes design defect? Several Factors:
a. Significance of injury posed

b. How ordinary consumers would expect product to function

c. Whether there is feasible, safer alternative

iii. DON’T TALK ABOUT THIS IN AN EXAM: Failure to Warn or Instruct – When safety requires that the product be sold with a warning, but product is sold without

1. E.g. mislabeling paint thinner as vodka, or misprinting dosage on medication

iv. Note: This is a construction – other countries might not categorize, e.g.

v. P thinks that the three-category test b/c you need the metric for evaluation in a design or failure to warn case. In a mfctr case, you already have the mfctrer’s internal specifications as metric.

c. P: Our analysis, focusing on the Design Defect

i. What should be the test for the Design Defect: Risk-utility or Expectation?

d. First, going back to MacPherson (above)
XV. Two ways of assessing whether there’s a defect

a. Cronin
i. [What was this? Expectations?]

b. Cepeda – Factory worker was running machine that produces plastic pellets. Feeding strands of plastic into machine into hole. As sold, machine had plastic guard over the hole. But when he came in, the guard wasn’t on. His hand was sucked in and fingers chopped off.
i. Ψ argues: Design defect – Machine should have interlock system.

1. Showed interlock was available.

2. Showed that cover was taken off often enough that designers should have accounted for possibility that person would operate w/o guard. It was ‘operational,’ not ‘maintenance.’

3. Showed that the cost of interlock was low.

ii. Δ argues that machine was not supposed to be operated w/o guard

1. The guard was bolted on.

2. There’s no standard requiring interlock.

iii. Ct: Law

1. Ψ has to establish that product is ‘unreasonably dangerous’

a. Rejection of the Cronin approach, b/c Cronin provided no definition of whether something was defective.
2. Goes with Risk-utility [To evaluate whether it’s ‘unreasonably dangerous’]
a. P: It’s not the Hand Formula. There’s more flexibility here on the part of the decision-maker to find for or against mfctr based on one factor.

b. And, at least in Cepeda, there’s no foreseeability. In Hand formula, it’s risks that were known to Δ at time she was acting. Here, it’s the risks of the product as they’re known at trial.

c. But it’s similar.

d. P: Most courts would go with this test. Even the CA SCt has moved away from Cronin.

3.  [A whooooooooooole bunch of shit about contributory negl, assumption of risk, etc. that I didn’t get. Focusing on 866-67.]

iv. Is the ‘unreasonable danger’ req the same thing as negl?

1. P: It is very close.

a. There are little differences, like the S’s point about the temporal difference in judging the risks. But those are small

v. P: How do you reconcile contributory negligence w/strict liability?

XVI. Design Defect – Changing meaning in CA law
a. Barker v. Lull Eng’g Co., 573 P.2d 443 (Cal. 1978) (GSZ 873) – Ψ Barker had only received limited instruction on using the front loader. Forced one day to replace the regular operator, he tried to execute a difficult lift. The load tipped over. He jumped from the vehicle, but was hit by falling lumber and injured. Ψ contends that there were design defects; Δ mfctr claims that loader functions well for intended use. ‘Unreasonably dangerous’ instruction. Verdict for Δs. Appeal, objecting to the ‘unreasonably dangerous’ language.
i. 3 Alleged design defects: No seat belts/roll bar, too easy to tip, lever was easy to bump.
ii. No dual burden in design defects – Δ: Cronin was based on rejection of dual burden of proving ‘defect’ and ‘unreasonable danger;’ That concern isn’t applicable to design defects, b/c defect is tied to the product’s danger.

iii. Expectation test can be insufficient – Ct: It was also a concern that ‘consumer expectations’ [and thus reasonableness of danger] might be low; this also prompted Cronin to reject ‘UD.’

1. Luque confirmed that this concern extended to design defects
2. Perhaps moreso, b/c Δ could argue that product satisfied ordinary consumers b/c it was part of a successful line of products

iv. Two tests – We’ve applied to tests in CA history to determine defect.
v. Barker Test: Either or
1. Either of two alternate tests can find liability for defective product:

a. Consumer Expectations – Ψ can prove that the product fell below consumer expectations
b. Risk-utility – Ψ can prove that injury was caused by product; then, burden shifts to Δ to prove that product is not defective accrding to risk-benefit.
2. Also, liability is limited to “intended or foreseeable uses” (GSZ 879)
vi. Ct (dicta): Impossible to eliminate the balancing or weighing of factors. A test which would preclude that would mislead the jury.

vii. Here: Reversed.

viii. Does the new Defect Standard depart from Cronin?

1. S: It might not depart from the letter of C, but departs from spirit of C.

2. P: This is pro-Ψ. [B/c of the burden-shifting]

ix. How is the list of factors new?

1. Comparing this test w/Cepeda – Different factors, some the same. No evidence that cts would do the balancing any differently, though.

2. Comparing with Hand formula – S: Less precise.

3. Alternative design availability factor – Gets picked up in 3d restatement, forcing Ψ to establish that there’s another, feasible alternative.

a. P: What do we think of this?

b. O’Brien (GSZ 896) – Above ground swimming pools are so dangerous that there should be liability, even if there’s no alternative design.

i. P: So, there’s some judicial precedent for saying that a product is so dangerous that it doesn’t matter that there’s no alternative.

ii. But, it induced legislative response. So, if there’s a strong enough feeling about product, it might not work.

x. Comparing with other cases

1.  B is more pro-Ψ than C, b/c:

a. Ψ has the choice b/n tests, and

b. Burden shifts to Δ for risk-utility

2. P: How onerous is the burden to prove causation?

a. P: I think it’s pretty unclear.

b. Applying the Barker test to the facts of Barker
i. Ψ’s argument

1. Consumer expectations
a. Argue that Joe Shmoe off the street is the average consumer.

i. Maybe b/c the person that’s buying it is…[I thought that the ‘consumer’ could be framed as the VP who authorizes purchase, or person in purchasing, or even shareholder if it’s a public company]

b. P: Troubling thing: Seems like in this case (like in Cepeda), the employer is more at fault than the mfctr. But you can’t sue the employer.

i. Products liability is used to get some recovery.

ii. But there’s no incentive for employer to improve management practices, etc.

iii. Controversy in products liability

2. Risk-utility
a. Just say that, b/c there were no seat belts, clearly that caused his injuries.

ii. Δ’s arguments

1. Consumer Expectations
a. First, that you shouldn’t be able to use it. [Wasn’t intended use].

b. 2nd, the ordinary consumer is the person that knows how to operate the machine.

2. Risk-utility
a. That the risk was very slight that this would happen, and that utility outweighs this.

c. Hypos
i. George Bush mask, trips, says there should’ve been restraints
1. Could argue that it was not foreseeable that someone else would push him

2. Ψ would argue that it is foreseeable that s’one would push George Bush
d. Soule v. General Motors Corp., 882 P.2d 298 (Cal. 1994) (GSZ 882) – A truck skidded into Ψ’s Camero, striking it in the wheel. The wheel collapsed into the toe pan, breaking both of Ψ’s ankles. Ψ contends there were manufacturing and design defects; Δ contends that force of collision was sole factor. Most of car was junked, w/o entry into evidence. Verdict for Ψ, affirmed. Appeal.

i. Products liability if: a)  product causes injury b) while being used in a reasonably foreseeable way

1. Here: traffic accidents are foreseeable by auto mfctrs

ii. Based on Barker contention that “balance of factors can’t be eliminated,” and the contention in West that complex cases are sometimes outside the ability of laypersons to anticipate, the Ct changes the Barker test.

iii. Soule Test: Preferencing the alternative-Barker tests
1. Condition for consumer expectations test: Unless the facts permit the inference that product’s performance that product didn’t meet minimum safety expectations of its ordinary users, jury must engage in balancing of risks.

a. Also, if the minimum safety of the product is within common knowledge of lay jurors, expert witnesses should not be used to say what ordinary consumer should/not expect.

2. [Otherwise, go to the risk-utility test]

iv. Here

1. Ordinary consumers would have no way of knowing what to expect from a car in all circumstances, what would best meet all consumers’ needs

2. However, we have no reason to believe that the jury did not decide the case based on risk-utility [it had the choice of tests, presumably]!!

3. Thus, verdict upheld.

v. P: The effect is to make the RUT the predominant test in CA.

1. In Barker, the Ψ could choose which test; Now, Ct decides.

2. And, it’s more likely that RUT will be chosen.

vi. How could you argue that this is a natural outgrowth of Barker?

1. Arg: Our decision here is broadly consistent with Barker and Cronin.

a. S: I don’t see how this is consistent.

e. Advantages and Disadvantages of RUT and Expectations
i. From policy pov, Advantages of Consumer Expectations test

1. It’s easier to administer, b/c it relies on jurors’ intuitions

ii. Weaknesses of Consumer Expectations test

1. How could a consumer know whether or not it meets expectations?

2. Amorphous – Subjective, unstable (GM argues this on GSZ 889), there’s no definition

3. Doesn’t match the calculations of the mfctr

a. Worry was that a jury would sympathize w/V, and underemphasize the benefits of the product

iii. Risk-utlity
1. Goes back to Hand formula debate:

a. Yes, It’s more quantifiable.

b. But it doesn’t take into account all the right factors, maybe.

c. And what if there’s no one there to argue for the factors for one party.

d. Questions about the distribution of the risks/benefits amongst groups. 

Damages
XI. Harper’s Article – Working Stiffs

a. The article highlights discrimination b/n people based on job, attractiveness, etc. in awarding damages for wrongful death or injury. 

b. Way to get around this discrimination: administrative system?

i. Maybe standardize the amounts. Standardize for the amount for a given injury, or whatever.

ii. But, the counter we’ve seen is that people try to get around workers’ comp, b/c the standardized amounts are too low
XII. P’s BLL - Damages
a. Jury issue – Largely determined by jury (though there’s review by trial judge and appellate)

b. Ψ has burden of establishing damages

c. Standard categories

i. Compensatory – Compensate the Ψ for damages incurred

1. Economic / Out-of-pocket expenses – Past and future medical, loss of income, 

a. These aren’t easy to quantify: A young person’s future earnings?

2. Non-economic – Pain and Suffering

a. Harder to quantify, b/c how do you translate into $ emotional harm/p+s?

b. Controversial – Seen as arbitrary. Inadequate. One of themes of tort reforms has been on limiting p+s damages.

ii. Punitive Damages – Don’t fulfill true compensatory function (outside of possibly compensating the ‘insult’ that Ψ has suffered)

1. Means of punishing/deterring Δ and others from taking this action going forward

2. Big theme of tort reform is that punitive damages are out of control, have to reign them in

a. B/c, like non-econ damages, it’s hard to quantify. How much should Δ pay?

3. It’s not like they’re awarded in every case: 4-9% of cases. 

4. Not common in negligence

a. Recall: Jacques v. Steenberg, Littlefield. Intentional torts, not negligence

d. How to prove these cases:

i. Experts come and testify

1. Law Profs for the Kenton case

2. Medical expert: Medical expenses, estimate of future costs

3. Econ expert: future costs, loss of earnings

4. P+S: Expert. Psychiatrist. Person from the Ψ’s family

ii. Always a strategic question: Should the Ψ’s attorney suggest a number?

e. Functions

i. Compensatory Damages – To return Ψ to status quo

1. Even though it’s framed as ‘just and reasonable’ compensation.

ii. Punitive – Stated above

f. Review

i. Trial judge review – After jury makes award, trial judge can review.

1. Standard: Usually ‘shocks the conscience’ etc.
2. Can look at other awards in similar cases.
a. P: This makes sense. You’d want to look at a trial award that had been upheld, so you weren’t overturned.
ii. Appellate review
1. Punitive – 
a. Can review whether it was appropriate and the amount.
XIII. How do damages fit w/the functions?
a. Deterrence – We don’t look at ‘what it would take to deter the Δ.’ Want to make the V whole.
i. S: Are you really trying to achieve optimal deterrence? B/c there’s plenty who don’t sue. So, can you really award a recovery from one Δ commensurate to make the rest comply?
b. Truth-telling/Validating the Ψ’s experience
i. P: Then what role are damages playing? It’s how vindicated the Ψ feels.
ii. P brings up the reparations to Japanese Americans for internment. It was about $25K/person. It doesn’t compensate, but you could say it validates.

iii. Counter: ‘Working stiffs’ shows it’s arbitrary and discriminatory. How does that validate?

c. Attorneys’ fees

i. If we didn’t give punitive damages, there might not be attorneys willing to take the case.

ii. P: Should we think about the willingness of attorneys to take the case?
d. Compensatory Damages
e. Difference b/n ‘put Ψ in same position’ and jury instructions (‘just and reasonable’)
i. ‘Same position’ makes more sense in a property context. Harder calculus w/personal injuries.

f. S: Is there a permissible element of ‘taking what the Δ got from the Ψ’?
i. P: There’s no room for it in economic (that’s supposed to return to status quo). No room in non-econ [p+s?].
ii. P: Punitive there’s room to take from Δ.
iii. P: Even in products liability, it’s hard to see.
1. You aren’t necessarily approximating the amount that the Ψ profited from the defect.
2. Maybe through punitive, you can approximate it.
iv. Smith v. Leech Brain & Co., Ltd., 2 QB 405 (1962) – Ψ worked at iron works where items were galvanized. He operated the controls, just outside of the protective wall, a few feet from the dipping tank. For protection, the plant provided a sheet of corrugated iron, bent to form a sort of roof, which the operator “sandwiched” b/n herself and the wall. Ψ’s head was exposed, he was hit by molten metal in the lip, developed cancer, and died.
v. Ct: There was both fault [breach?] and causation.
vi. Damages: Thin-skull Rule – Tortfeasor takes his V as he finds him
1. Tortfeasor is liable for anticipated injuries, even if extent of damage is unanticipated (as distinguished from injuries of a different type than those anticipated)
2. Here, they could’ve anticipated the burn – and thus are liable for the cancer that ensued.

3. (Though the actual damages reflected that Ψ might’ve gotten cancer another way…)

vii. P: The reason we read this case is to decide how foreseeable the injury has to be to award damages.

1. Here, the type of injury was foreseeable, but not the extent

viii. Thin skull rule holds you liable for damages that aren’t foreseeable while you are only supposed to be liable for results that are foreseeable.

1. You can rationalize this that one rule is for damages, the other for liability.

2. But, for now let’s just note the inconsistency
g. Kenton v. Hyatt Hotels Corp., 693 SW2d 83 (Mo. 1985) (GSZ 455) – Skywalk collapsed. Settlement agreement reached with some Vs, including Ψ, whereby Hyat stipulates to liability, leaving jury to decide damages only. In return, Vs agree not to present evidence on how Δs constructed and maintained skywalk. Also cap on punitive damages. Jury awarded $4 million. Judge sustained new trial motion, unless Ψ accepted remittitur to  $250K. Accepted, appeal.

i. Appelants argue error for admitting testimony and photos showing chaos of scene. But part of Vs damages are psych trauma. Thus, evidence was appropriate.

ii. Appelants protest testimony of V’s law school profs; however, this was necessary to show rigors of school, and her diminished job prospects now that she’s handicapped.

iii. Damages

1. Rule: Jury is not required to – actually prohibited from – enumerating the damages based on various injuries.

2. Adding up the tangible losses, range of 2 to 3.2 million is reasonable. Although there is evidence that some of these costs will increase over time.

3. There is also the intangible stuff: quadriplegia, lack of sexual function, etc. Jury was entitled to evaluate this and award.

4. Remitittur, on the other hand, was here excessive. It represents 6.25% of total verdict.

5. Verdict reinstated.

iv. Ss: Arbitrarily applied the standards. ‘Active lifestyle’? Also, couldn’t she have gone into public interest after law school, and made nothing?

XIV. Pain and Suffering
a. Tort reform – Trying to reign in P+S damages, inter alia.

i. Right says it is too much $.

ii. Left sometimes says that we should eliminate P+S b/c they’re arbitrary and b/c we shouldn’t monetize that loss.

b. We didn’t really read a case where there were high P+S

i. Should we be compensating for P+S? And should we establish caps? [somehow the question of caps turned into the insurance policy cap. I didn’t understand this part.]

ii. S: We should compensate and shouldn’t cap, b/c if we want to deter, we have to force Δs to fully internalize the costs.

iii. S: We should not cap P+S, b/c we need to inflate that amount to have a proper ratio for big punitive damages!

iv. S: Maybe the cap would push people to mitigate their damages, including the P+S. Go to counseling, etc.

1. P: People often comment that everyone suffers a little P+S. That’s life.
c. Tangent: Compensation – If you look at all the attorneys’ fees Ψs have to pay and all the other costs of administration of tort system, torts is a poor compensation scheme.

d. S: Why doesn’t loser have to pay attorneys’ fees? P: One arg: Disincentive to litigation if loser paid.

XV. Punitive Damages
a. Intro
i. Two distinctions -  Punitive is a special category in two respects

1. Stands apart from damages that compensate (for lost wages, medical, p+s, etc.)

2. Standard: Not available to all Ψs – Only those that can provide they were Vs of certain “aggravated” forms of mistreatment involving “malice, insult, oppression, or wanton or willful violence.”

ii. Criticisms

1. Blurs boundary b/n tort and crime

2. Allows Ψs to get “windfalls” from corporate Δs

b. BLL – Basic test: Was there ‘wilfull or wanton conduct’?

c. National By-Products, Inc. v. Searcy House Moving Co., 731 SW2d 194 (Ark. 1987) (GSZ 470) – Foley was driving a National truck down the highway. Some evidence that he was late, truck was overloaded, brakes weren’t working properly, he was speeding and tailgating. He came around corner, hardly slowed down, and was faced with a house blocking most of highway. He sped through, hitting a small car that was passing, throwing it 80 feet in the air and killing the two people inside. Also hit another car and the house.

i. Wantonness/Conscious indifference to consequences from which malice may be inferred – Δ doesn’t have to have intended harm. Only has to have known/had reason to know of probability of injuring, and continued w/conscious indifference to consequences.

ii. Here, it’s questionable when the brakes were last checked, whether Foley knew they were faulty, whether he was really tailgating, etc. So, there was not evidence that Δ knew that negligence was about to cause damage, but still continued.

iii. Reversed

iv. Dissent:

1. Viewed in context, Δ’s actions seem wanton/recklessly indifferent. Some highlights:

a. Disobeyed warning signals, didn’t slow down for congestion, National may’ve been paying tickets rather than telling drivers not to overload trucks.

2. Reasonable minds could at least differ on whether that was wanton.

d. Mathias v. Accor Economy Lodging, Inc., 347 F3d 672 (7th Cir. 2003) (GSZ 474) – Motel, and some franchise management, knew that there was a huge bedbug infestation. They repeatedly refused to exterminate, shifting customers around and issuing refunds when necessary, but otherwise profiting. Ψs were guests, got bitten. They were awarded $5K compensatory and $186K punitive.

i. SCOTUS gives “guideposts” for limits to punitive damages, but also encourages judges to consider reasons for punitive damages in the first place

ii. Posner’s Principles
1. Proportionality – Punies should be proportional to wrongfulness of Δ’s actions

a. Modified when a) probability of detection is low (heavy fines for littering) or b) crime is potentially lucrative (drug trafficking)

2. Clear standards, so that Δ has notice of sanction for unlawful acts to adjust conduct
3. Not based on status of Δ (wealth)

iii. Spectrum of wrongs: Different considerations for spitting in someone’s face than a big oil spill.

1. Proportionately large punies for spitting b/c a) it’s dignatory and so hard to determine actual harm, b) he needs incentive to sue, and not retaliate, c) prevent Δ from committing act with impunity.

2. Spitting case is serving function of relieving pressure on criminal justice system

iv. Here:
Closer to the spitting case.

1. Difficult to quantify injury, b/c bed bug bites don’t cause disease

2. Δ was profiting from wantonness; we should prevent this.

3. Encourages Ψs to make such suits. Otherwise, the Δ could just draw out litigation and deter other suitors, who don’t stand to recover much. (Can even take the wealth disparity b/n Ψ and Δ into account, b/c Ψ can just deter w/endless litigation)

v. Even if award was arbitrary, wasn’t excessive. 

1. Rule (expressed above): Judges police a range, not exact point.

vi. P: This case was decided after Phillip Morris and BMW (next class). Does it hold up?
1. BMW Guideposts

a. Reprehensibility

i. Definitely passes this.

b. Ratio (P: Remember, starts off vague, but comes up with 4:1)

i. Here, it’s much higher ratio.

ii. But remember that in State Farm, there are exceptions where it can be much higher. Like, if injury is hard to discover, or sthg…

c. Compare to other Sanctions

i. P has no idea.

2. What about the BMW question of imposing punishment on other states

a. S: They were compensating for injuries beyond the parties to the case ($1000 x 191 guests). So that sort of fits.

b. P: Maybe you could say that some of those guests were from out of state. Out of state interests. But, the conduct all occurs w/in the state of IL, so doesn’t really compare.

i. P: It’d be different if they were attacking a Motel 6 policy nationwide.

3. P brings up the inconsistency again, b/n saying ‘find reprehensible based on injury to all these people, but don’t punish for out of state persons’ (See next class’s notes)
XVI. Constitutional Limits on Punitive Damages
a. SCOTUS decisions
i. Due process entails that states must afford Δs adequate procedural protections if they are going to permit the imposition of punitive damages (Haslip)

1. This includes a mandate of meaningful judicial review of punitive dmge awards (Oberg)

ii. Substantive limit on the size of the punitive award (Haslip, Oberg, TOX)

b. P’s explanation
i. SCOTUS in this case and Phillip Morris is saying that trial cts have to engage in a more rigorous procedure for PD

1. In Phillip Morris, it was b/c they didn’t give a jury instruction, so we don’t know what the award would’ve been (procedural)

2. In Gore, it was substantive. The amount.

c. BMW of North America, Inc. v. Gore, 517 US 559 (1996) (GSZ 972) – Ψ discovers that his “new” BMW had sustained minor damage before purchase, and repainted. Turns out BMW had nationwide policy of selling to dealers as ‘new’ cars that had sustained damage of less than 3% of purchase price. Dealer estimates that damage to Gore’s car cost him 10% of purchase price, or $4K. BMW had sold nearly 1,000 cars in such a manner since 1983. Thus, Gore sues for $4K compensatory and $4,000,000 punitive ($4K x 1,000). Wins. Remitted to $2m on appeal. Appeal.

i. State sovereignty

1. PD should be limited to that necessary to vindicate states’ interests in deterrence/punish

2. Since each state may weigh these interests differently, PD limited to state of injury
a. P: This limitation is part of the holding.

ii. Notice

1. Due process: Δs must have adequate notice of punishment, and severity.
a. Main instrument that the Ct is using to reign in the state court decisions.
i. P: Notice that the ‘originalist’ members of the Ct aren’t keen on using the due process clause in this manner.
2. Guideposts: Ct establishes 3 guideposts to measure whether Δ had adequate notice of magnitude of the sanction: Degree of reprehensibility, Disparity b/n harm and damages, and difference b/n award and the awards of comparable cases.
a. You see that the guideposts have become RULES over time.

iii.  (1) Degree of reprehensibility – Most important. 

1. Here

a. Purely economic; not related to safety or performance of vehicle

i. Δ was not financially vulnerable, which could otherwise magnify this

b. Not part of a pattern of deliberate wrongdoing

iv. (2) Disparity b/n harm and damages – “Whether there is a reasonable relationship b/n the punitive damages award and the harm likely to result” or having already resulted from Δ’s conduct

1. Latter represents the compensatory award

a. No mathematical formula b/n the two, tho

2. Here,

a. 500-fold disparity b/n compensatory and punies ‘raises judicial eyebrow’
i. Later on, in State Farm, ct says that it should be single-digit ratio
b. No suggestion of threat of future damage

v. (3) Comparison w/other decisions – Here, much greater than statutory fines

1. [Ct compares total award with individual fines]

vi. Concurrence (Breyer)
vii. Dissent (Scalia)

1. 14th Amend (‘due process’) only guarantees right to contest award – provided for here by judicial review – not a reasonable amount 

2. In other cases, we use conduct in other states to bear on remedy (like using prior history to sentence the guilty in crim law)

viii. Dissent (Ginsberg)

1. The state tried to conform to our procedural demands, and did a pretty good job; back off

2. We’re infringing on states’ rights
d. Phillip Morris v. Williams (BB) – Ψ Williams smoked, and was led to believe that it was safe by Δ. $800K compensatory damage award. $79 million PD award is based on people in similar situations, in Oregon, it seems.
i. Rule: They seem to have narrowed the Gore holding, in that they say jury is not allowed to look at anyone outside this Ψ for the purposes of punishing the Δ.

1. But you can look at those other harms for the purposes of reprehensibility.

ii. P: What do we think of this?

1. S: It’s inconsistent. You can’t say ‘take it into account in reprehensibility’ – by which we create the PD award – and then say, ‘But don’t punish them for other Δs.’

e. P: Is BMW consistent w/Phillip Morris?

i. BMW seems to suggest that you could punish for the 14 in-state injured parties. Phillip Morris says you cannot.

XVII. Wrap up on Punitive Damages
a. (1) What purpose are PD serving?

i. 2 main rationales for PD, generally. Both are restricted.

1. (1) Deter Δs and potential Δs from wrongful conduct

a. Phillip Morris restricts the extent to which you deter

b. Specific/Indiv Deterrence = Preventing that specific Δ from recommitting that act. General Deterrence = Preventing others from doing the same thing, or similar acts

c. Phillip Morris restricts to specific deterrence, but not general.

i. [I don’t see that it distinguishes. It’s just less, overall.]

2. (2) Punishing the Δ

a. Phillip Morris restricts this, too. Only punished for damage to parties.

b. (2) Should we have PD in tort law?

i. Do we still need this mechanism as a way of punishing offenders?

1. Yes, b/c useful in situations where regulatory agency fails or prosecutor doesn’t prosecute. 

c. (3) Objection that one V shouldn’t get such a huge award

i. Answers: give Ψ an incentive to take case; means to pay lawyer

ii. Could argue that there should be some going to state, compensation fund, etc.

d. (4) Let’s say we agree that there should be PD, and are comfortable that Ψ should get some. But we think they shouldn’t be out of control, we should regulate them. Who should do that?
i. SCOTUS clearly thinks that state cts, state legis, and congress not doing adequate job. SCOTUS takes upon self to regulate

ii. Should we have regulation at federal level? [focus here]

1. This would solve the problem of externalities on other states

2. Could argue that it reqs expertise. But P doesn’t think it does.

3. Products are sold internationally

e. (5) Who should do it at federal level?

i. Congress could do it w/more flexibility. Establishing guideposts via common law are hard, as constitutional matter, to change.

XVIII. Wrongful Death Acts
i. History

ii. Tort action died with the Ψ or Δ – this was b/c no one else did the wrong or deserved recovery

iii. Then, exception in the case of husbands – patriarchal, loss of wife’s services

iv. ‘Felony merger doctrine’ – All private rights of action based on felonious conduct were swallowed up by Crown’s criminal prosecution

1. Derived from total forfeiture rule and likely death penalty, which previously rendered private lawsuits pointless, anyways

v. Lord Campbell’s Act (1846) (and acts by American states) – Two broad changes:

1. Litigation could proceed after deceased’s death

2. Family members could sue as vicarious beneficiaries

vi. Survival Actions
vii. Brought by Ψ’s estate, claims that deceased could’ve brought had she been alive

1. It’s a procedural device to bring substantive claims that decedent could’ve brought

viii. Changes both Ψ and Δ branches of doctrine

1. Suits against Δ’s estate could proceed

2. Certain tort actions allowed with administrator instead of deceased Ψ

ix. Damages

1. Compensation to deceased’s estate for harm suffered by d up to moment of death

a. Sooooometimes pain and suffering, which increases award
i. Could’ve been leading up to the injury or just at the moment before.

b. No compensation for the decedent’s loss of life in and of itself.

i. P: This means that Ψs are undercompensated.

2. Usually quite modest

b. Wrongful Death Action
i. Certain family members can recover for some of the harms they suffered by virtue of wrongful (i.e. tortious) death of decedent

1. ‘Wife, husband, parent or child’ (Campbell’s Act)

ii. American statutes, until recently, limited this to pecuniary losses (e.g. future income)
1. P defines this as primarily future income. 
2. Also includes loss of care or companionship that is monetizable.
3. But nothing for pain and suffering
iii. Also note: If there’s no dependents, etc. (i.e. no pecuniary losses), then there’s no recovery.

1. This is under-deterring Δs.
2. P: Tort law undercompensates in wrongful death suits.
iv. Note: B/c these claims are parasitic on the decedent’s claims, the same defenses affect wrongful death that affect decedent’s claims (comparative negl, etc.)
v. Another policy q: How much do we want to allow recovery to relatives of decedent?

1. The ‘Everyone suffers some loss’ argument factors in here.

vi. P: Cost-benefit analysis. [Of what? How much is the value of loss of life? I think this is getting at that.]
c. Nelson v. Dolan, 434 NW2d 25 (Neb. 1989) (GSZ 346) – Decedent was chased down by car, struck while on motorcycle, thrown onto hood, before hitting post and being sucked under car. Died instantly upon going under. Inadmissible testimony says a) decedent suffered great fear before dying, b) mother became severely depressed. Ψ won $37K, but appeals, asserting error of not taking into account 1) her suffering and 2) suffering of decedent prior to death

i. Wrongful Death
1. Nebraska Rule: Only pecuniary damages. That includes:

a. Loss of service or companionship where they have a monetary value…

b. But not mental suffering or bereavement or as a solace

2. Other states: Allow recovery for emotional suffering.

3. Here, Ct refuses to grant, b/c of reliance on status quo and implicit legis acquies.

ii. Wrongful Death – Decedent’s Suffering. Rule: Statute does not permit next of kin to recover for this.

iii. Survival Actions
1. Cts are split on whether Ψ can recover for apprehension of impending death prior to fatal injury.

2. Here: Ct permits recovery for decedent’s conscious pre-fatal injury p+s

a. Cannot find a legal or logical distinction between p+s suffered postinjury (widely recoverable) and preinjury fear of impending death.

XIX. Vicarious Liability
a. Doctrine: One person or entity is held responsible for the tortious acts of another who is acting, in some sense, on her or its behalf.

b. General points
i. Main point is that somebody who is not the wrongdoer is asked to pay damages

ii. Various rubrics

iii. Respondeat Superior is the one we focus on – As seen in Taber
1. Activities have to be within the scope of their employment

c. Justifications for vicarious liability (Respondeat superior)
i. Want to encourage the employer to monitor the employee.

ii. Make employer liable b/c the employee is judgment proof in a workplace situation

d. Collateral Source Rule
i. Rule: Δ is not allowed to argue that they don’t have to pay compensation b/c that person has already received it from another source (health care plan, etc.)

ii. Tort reform: One aspect has been to modify/eliminate the collateral source rule.
e. Taber v. Maine, 67 F.3d 1029 (2d Cir. 1995) (GSZ 488) – Sailor Maine gets drunk on base after shift. Leaves base driving drunk and sleepy. Meanwhile, a military construction worker, Taber, also on leave, is driving back from dinner at girlfriend’s house. Sailor hits construction worker, injuring. Ψ sues sailor and military. Lower ct finds that drinking off-duty is not in course of Δ’s regular duties, and thus US is not liable under respondeat superior. Ψ appeals.

i. Old, “reason for acting” Rule (pushed by US): Requires close link b/n acts of the agent and the profits of the master

ii. Ct’s response: This is in hasty retreat. Taken over by CA “Characteristic Activities” Test
1. Employer Benefit req is met whenever broad potential effects on morale and customer relations exist

2. Or where employer permits or endorses recreational practices that caused harm.
iii. Here, drinking can be viewed as important to morale / customer relations

iv. Allocating Costs – Ct: The morale question is important only in that it asks whether this should be considered a “cost” of business. This applies whether the activity directly furthers the business or not.

1. Since drinking is so commonplace on military bases, it is a cost of the business.

v. Previous cases had held that similar activities permitted liability b/c commonplace [and that seems to apply here, too, under 2nd prong]

f. Two Ways to Hold Employer Liable for Acts of Employees
i. Direct liability – Employer acted wrongfully by failing to screen or supervise employees, and this led to injuries

1. E.g Hiring guy w/drunk driving record, who later gets in accident while drunk

ii. Respondeat Superior – Management hasn’t done anything wrong, but is on the hook for wrongs of employee, when acts take place in “scope of employment.”

1. Like strict liability.

g. Two tests from Taber: 

i. ‘Reason for Acting’ test is the old one

ii. ‘Characteristic activities’ test is the modern one

h. Detour v. Frolic – Old cases distinguish b/n an employee’s detour and a frolic when assigning RS liability

i. Detour – Slight deviation from course or route of job
ii. Frolic – Employee who so far deviates that he is deemed to be on own business

XX. Joint Liability and Contribution
a. See McDonald under Multiple Necessary Causes
b. Joint and Several Liability
i. Not a C/A like negligence

ii. Arises when you have multiple Δs

iii. What it means is that the Ψ can collect from any one of the Δs

iv. Δ who pays has a right of contribution from the Δs who don’t pay

v. Two situations where it comes up

1. Δs act in concert

2. Injury is indivisible

c. Indivisible Injury – Ravo v. Rogatnick, 514 N.E.2d 1104 (NY 1987) (GSZ 500) – Ψ was severely retarded from brain damage suffered at birth. Δ Rogatnick used poorly estimated size of infant and used improper delivery techniques (8 acts of negl); Δ Harris misdiagnosed and improperly treated infant’s condition after birth (3 acts). Though the acts of both were causes of the injury, no one can say which caused how much damage. Jury returned verdict for Ψ, 80% attributed to Rogatnick and 20% to Harris. Harris seeks motion to have his limited to 20% (joint, not several). Denied. Apl.
i. Joint and Several Liability
1. When actors act concurrently or in concert, may be held joint and severally liable. 
ii. Independent and Successive Liability
1. When the neither act in concert not concurrently, they are independent and successive

2. Intitial tortfeasor can be liable for entire damage proximately resulintig from his wrongful acts, including aggravation by a successive tortfeasor.

3. Successive t-f is liable only for separate injury or aggravation his conduct caused

iii. Injuries incapable of division/allocation
1. However, if by the nature of the injury, can’t reasonably or practicably divide or allocate among multiple tort-f’s, can be jointly/severally liable.

2. Here
3. Ψ is trying to contend that the injury is divisible. If jury could allocate fault 80/20 b/n me and the other doctor, that means child’s injuries are divisible.
4. Ct: There was a single indivisible injury, and Δ didn’t submit evidence on which to base apportionment
a. Ct says that allocating fault is different than deciding whether the injury is divisible.
i. In allocating fault is not determining responsibility for injury, but maybe just degree of reprehensibility
ii. P: How else can you explain how they come to conclusion that you can divide…[I forget]
5. Thus, jointly/severally liable

iv. We have to be careful, tho: Not every subsequent t-f can be j/s liable

d. Situations in which it matters Joint and several liability only matter in certain situations, such as when a Δ is insolvent. Which is what comes up in the next case, Benzinbenga, w/fictitious Δ…
e. Allocating orphan share – There’s different ways you can allocate them.

i. Could say that Ψ only gets to recover what she can (allocate as normal, even w/one insolvent Δ)

ii. Could hold joint and severally liable (solvent Δ will pay it all)

iii. Could apportion orphan share amongst the other Δs
f. No fictitious parties – Bencivenga v. JJAMM, Inc., 609 A.2d 1299 (NJ Super App Div 1992) (GSZ 508) – Ψ was wrongly accused of pinching a girl in a club. Someone beat him up for it (aided, conveniently, by the club flicking the strobe on to blind the Ψ). Bouncers kicked Ψ and friends out, but not the “unidentified” guy that beat him up, b/c John Doe had more money. Ψ awarded $40K. Δ appeals.

i. Comparative negligence law requires that liability be apportioned amongst “parties to the suit”

ii. A fictitious John Doe is not a party, thus, nothing can be attributed to him

1. Other cases have ruled out “acts of God” or other myriad causes

2. There’s policy reason: Δ would have incentive to produce a hundred fictitious Δs in order to reduce his own liability below the threshold for modified comparative negl

iii. In NJ, the comparative liability was extended to intentional torts as well as negligence

iv. Underlying the cts decision might be the fact that Δ nightclub knew names of bouncers but failed to implead them, and that bouncers probably knew John Doe

v. Affirmed

Alternatives to Tort
XXI. P’s Lecture
a. Torts and ARS: Two systems trying to achieve the same goals.
b. Different theories of torts are all valid
i. P doesn’t believe that a body of law is amenable to a single theory. They’ve developed incrementally, over time.
ii. Better off seeing it as a body of law fulfilling different functions
1. P: It’s doing all these things to different extents
2. Different objectives from different people, achieved to mixed degrees
c. How should we think about relationship b/n Torts and ARS?

i. We’ve looked at them as alternatives, often: E.g. Workers’ Comp v. Torts.
ii. But one thing Rabin does is emphasize that they’re not always alternatives, but complements. Move in the same direction
1. We saw expansion of strict liability in Post WWII era >>> Shift back in 1970s and 80s to negligence, strict liability gets narrowed.
2. You’d see similarly that ARS contracted since the 1980s in Reg St, just as there’s been contraction in Tort law
iii. P encourages us to follow Wyatt preemption SCOTUS case. These preemption cases are where relationship b/n tort law and ARS come to the fore.
XXII. Rabin Reading – Major points:

a. No-fault compensation schemed took off for a period, but died out. 

i. Workers’ comp has survived, but

ii. Auto-coverage plans, e.g., came and went

b. Author attributes this to rise and fall of the social movements, less than plans themselves

i. E.g. The auto-safety movement. [We saw in Admin how this reached a zenith, then was hamstrung by auto manufacturers and Cts]

c. There have been recent schemes, but always narrow in focus or limited in appeal

i. Black lung disease plan for miners

ii. Childhood vaccine injury plan – Compensation fund based on excise tax on vaccines

iii. Birth-related Neurological Injury Compensation – Compensation fund from contributions by physicians and hospitals

1. FLA and VA only

2. Response to med mal cases

iv. September 11 Victims Compensation
d. Attempted in Courts with products liability, but we retreated from this

e. Problems of poor policy
i. Failure to treat like Vs in like fashion – E.g. Why compensate Sept 11 Vs and not Vs of domestic terrorism (McVeigh) or regular crime?

ii. Concerns of justice

iii. Risk prevention

iv. Risk spreading

v. Administrative costs

f. Author likes Keeton/O’Connell plan for auto-liability: Retain torts for serious injuries at the same time offering basic no-fault protection for motor vehicle injuries

i. Author outlines why he thinks criticism of this plan is invalid

g. In torts, Author highlights efforts to extend strict liability
i. E.g. into auto accidents and med mal

ii. In med mal, e.g., many of same concerns as in products liability: Ψ is at strict info disadvantage relative to doctor, for one.
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