Torts Outline

I) Introduction – What Is a Tort?
A) Definitions:

1) To commit a tort is “to act in a manner that is wrongful toward and injurious to another.” (GSZ)

2) A tort is broadly defined as “a civil wrong not arising out of a contract.” (Abraham, C&I)

(a) Some torts do arise out of contract; some are ancillary to a criminal wrong. The above is a suggested, but not all-inclusive, definition.

B) The origin of tort law

1) Tort law arises largely out of common law.

2) Different states and different municipalities have their own tort standards, although there are some unifying concepts.

3) Torts are made up of elements. The general four elements for any cause of action in tort are: (C&I)

(a) Duty (frequently encountered viz. standard of care analyses)

(b) Breach of duty

(c) Causation

(d) Damages

C) The (possible) functions of tort law (C&I):

1) Corrective Justice
(a) Tort law can restore the “moral” (occasionally) and “financial” balance offset by the wrong.

(b) The above functions best on an individualist level; when several parties are involved, the rationale begins to get diluted.

2) Optimal Deterrence
(a) We want to deter excessively risky activity.

(b) Avoid losses that are worth avoiding.

(i) This justifies the imposition of a negligence standard in most cases.

(c) Naturally, “worth avoiding” is very subjective.

3) Loss Distribution.

(a) Promote the broad distribution of potential losses

(b) “Having a large number of people bear a small loss” is better than the converse.

(c) Calabresi: Tort law should aspire to assign liability to the cheapest cost avoider.

(d) Problem: A lawsuit is an inefficient way of achieving an equitable distribution of loss.

4) Compensation
(a) Promote the compensation of those who have suffered injury.

(i) The above has many problems, especially as tort law becomes more sophisticated and broad-spectrum.

(ii) Consequently, it is easier to say that compensation under certain circumstances promotes the other goals of tort law.

5) Redress of Social Grievances
(a) Tort law permits the triumph of “small” actors against large.

(b) Populism and anti-institutionalism.

(c) As with compensation, functions best in tandem with other tort rationales.

6) Expressive
(a) Enables actors to “make a point” via the law.

7) Others: vindicating moral rights, filling “gaps” in the law, retributive.

D) Torts versus crimes

1) Parties in tort law are plaintiffs and defendants. Defendants are found liable, not guilty.

2) In torts, plaintiffs bring the tort action; in criminal law, the state is generally the prosecutor. Torts are very individual.

3) Acts can be crimes but not torts, torts but not crimes, both, or neither.

(a) E.g. if you speed, but don’t hurt anybody, you might be committing a crime, but not a tort.

4) Different standards of proof. Criminal context: proof beyond a reasonable doubt. Torts: preponderance of the evidence.

II) Intentional Torts
A) Battery
1) Elements of Battery:

(a) An act
(b) Intended to cause a harmful or offensive contact (as we see, this can be optional)
(c) That causes an offensive or harmful contact

(d) That was not consented to
(e) We can summarize these as intent, contact, and lack of consent.

2) Point of Battery Tort

(a) Establishes the plaintiff’s physical autonomy and the interest in preserving this autonomy.

(b) Distinguishes between voluntary and involuntary actions.

(i) E.g. if a bus takes a sharp turn and A falls into B, B does not have a cause of action for battery against A (although there could be a negligence action lurking somewhere).

3) The intent element

(a) The battery intent element is subjective, and deals with the defendant’s actual state of mind.

(b) This is usually analyzed via circumstantial evidence.

(c) Knowledge that harm is substantially certain to occur is generally enough to fulfill intent. 

(d) Glannon: To commit a battery, the defendant must not only intend to act; she must act for the purpose of inflicting a harmful or offensive contact, or realize that such a contact is substantially certain to occur.

(i) The “substantially certain” exception is stronger than it looks. E.g. in Vosburg, there might not have been an intent to harm via the kick…but it can be argued that harm is substantially certain to result from a kick.

(e) Transferred intent

(i) The individual who is actually offensively contacted need not be the person whom the defendant actually intended to harm.

(f) Knowing of ongoing activities: sufficient to fulfill contact/intent standards?

(i) Courts are split over whether statistical knowledge is sufficient to establish intent.


(g) *Cases
(i) *Vosburg v. Putney: Kick-in-class case. A kick during class aggravates an earlier injury, causing health problems for P. Court holds that while D might not have intended to cause such harm to P, the circumstances of the kick—in class, but not after school, on the playground, etc.—violated the normal expectations of the classroom environment, rendering the kick “unlawful.”

· BLL: “The wrongdoer is liable for all injuries resulting directly from the wrongful act, whether they could or could not have been foreseen by him.” (Brown v. Railway Co.)
· This case also establishes the eggshell plaintiff rule: the tortfeasor takes the plaintiff “as he finds him.”

· This introduces a situational luck into tort law.

· Why does the court adopt the single-intent requirement?

· Eases finding someone liable for battery (as compared with a dual-intent requirement).

· Introduces a kind of moral “luck” into tort law.

(ii) *White v. University of Idaho (Idaho 1989): Piano-instructor case (complex procedural posture). Establishes the wide range of possible battery—a kiss, a misguided effort to render assistance—in holding that the instructor’s light touching of his student was offensive, nonconsensual, and apparently harmful.

(iii)  *Laidlaw v. Sage (New York 1899): The “exploding package and human shield” case. Laidlaw sues Sage for putting him in a position of being more likely to be affected by an explosion. Court holds that the pressing danger can render actions “involuntary” as a matter of law, thus robbing D of the intent required to have committed battery upon P.

· BLL: “The law presumes that an act or omission done or neglected under the influence of pressing danger was done or neglected involuntarily.” –Moak’s Underhill on Torts

· Here we introduce a new, infrequently-used element: the voluntary act element

· It doesn’t make sense to hold people who are not acting voluntarily as liable for torts, as they couldn’t have done much of anything to avoid what happened.

· Seemingly an objective test here.

(iv)  *Keel v. Hainline (Oklahoma, 1958): Various kids throw erasers, chalk, and other implements of devastation; P gets hit in eye. Court upholds verdict based on the Vosburg “situational” analysis; the eraser-throwing was “unlawful” under the circumstances. The court also utilizes a “transferred intent” analysis to emphasize that all of the throwers can be held liable via an “aid and abet” construction.

(v) *Garratt v. Dailey (Wash. 1955): Six-year-old pulls chair out from under aunt, causing her injury. Court concludes that D could have committed battery under the knowledge prong of the test for intent.

· Note emphasizes that some courts treat this “knowledge” element as merely additional circumstantial evidence of intent, and not a separate dispositive element.

(h) ( Restatement 2nd § 8A: “The word “intent” is used throughout the Restatement of this Subject to denote that the actor desires to cause consequences of his act, or that he believes that the consequences are substantially certain to result from it.”

(i) In the above, “consequences” means the contact, not necessarily the results thereof.

4) The Contact Element
(a) Contact need not be literal, physical contact between P and D.

(i) If P pokes D with a stick, P is still liable for battery.

(ii) 1960s case of a plaintiff’s plate being snatched away by D. Here, D contacts something under P’s control, and is found liable for battery.

(b) *Cases
(i) *Leichtman v. WLW (Ohio, 1994): Radio show, anti-smoking advocate gets smoke blown in his face. While the court has reservations about the claim’s frivolousness, it allows the suit to survive 12b(6), as the smoke blowing is “offensive to a reasonable sense of personal dignity.”

(ii) *Madden v. DC Transit (DC 1973): P is “slimed” by fumes from a bus while standing on a corner, sues. Court affirms dismissal, saying that P failed to allege intent.

· Vs. Leichtman, it seems as if we have awareness here versus intent.

· A Garratt “substantially certain” argument might work here.

· In general, it’s hard to make out a case for battery when you can’t identify a particular person against whom contact would be likely to take place. Statistical knowledge cases are far easier to deal with under the rubric of negligence law.

(c) ( Restatement 2nd § 13 (Battery: Harmful Contact): An actor is subject to liability to another for battery if 
(i) he acts intending to cause a harmful or offensive contact with the person of the other or a third person, or an imminent apprehension of such a contact, and 
(ii) a harmful contact with the person of the other directly or indirectly results.
(d) ( Restatement 2nd § 18 (Battery: Offensive Contact): 

(i) An actor is subject to liability to another for battery if 

· he acts intending to cause a harmful or offensive contact with the person of the other or a third person, or an imminent apprehension of such a contact, and 
· an offensive contact with the person of the other directly or indirectly results.
(ii) An act which is not done with the intention stated in Subsection (1, a) does not make the actor liable to the other for a mere offensive contact with the other's person although the act involves an unreasonable risk of inflicting it and, therefore, would be negligent or reckless if the risk threatened bodily harm.
(e) ( Restatement 2nd § 19 (What Constitutes Offensive Contact):

(i) A bodily contact is offensive if it offends a reasonable sense of personal dignity.

5) The Offensive Element
(a) The offensiveness of contact is evaluated based on an objective RP standard.
6) The Consent Element
(a) Consent can be “retroactively” revoked, if (for example) P discerns its offensive nature after-the-fact.

(b) Can be communicated expressly or implicitly
(c) Traditional Rule: D cannot escape liability by “honestly believing” that there was consent; he must have “reasonably relied” on a manifestation of consent by P.

(d) Disputed “actual” consent is very frequently a jury question.
(e) *Cases
(i) *Grabowski v. Quigley (Penn 1996): P finds out that someone other than his intended physician performed a part of his surgery. P claims that he would not have undergone the surgery if he knew D wasn’t performing it. Court reverses D’s SJ, holding that P has alleged facts which, if true, establish that consent wasn’t given to D for the surgery in the manner it was performed.

(ii) *Brzoska v. Olson (Delaware 1995): HIV+ dentist case. P seeks recovery for “unconsented” and “offensive touching.” Court upholds SJ for D, holding as a matter of law that incidental touching by an HIV+ dentist (in the absence of any evidence of real risk) cannot support a claim of battery.

· Looking at this and Grabowski together, what do we see? In both of these cases, we have plaintiffs arguing that they didn’t consent because they didn’t know something about the person performing the procedure on them. 

· How do we distinguish between the two? Maybe the outcome status differs between an identity mishap and an unrelated, remote risk component?
(iii)  *Werth v. Taylor (Michigan 1991): Jehova’s witness blood transfusion claim. P signed a form refusing blood transfusion, but later receives one in an emergency. Court upholds SJ for D, holding that her refusals re. blood transfusions were not “contemporaneous or informed” re. the emergency (she was unconscious), so SJ re. consent prong of battery was proper. Court stresses that its holding here is intended to be narrow.

(iv) *Koffman v. Garnett (Virginia 2003): Football tackling case. Coach demonstrates a tackle on P “without warning”/“without precedent.” TC dismisses the action situationally (he was, after all, playing football). Court holds that reasonable people could differ on whether this risk was assumed by the playing of football; thus, the TC erred by dismissing the action.

(f) Consent can also be a defense, raised by D after P makes his case. (we didn’t really discuss consent in this context)

7) Children can be held responsible for intentional torts. In other words, it would only be the kid’s assets that would literally/legally be targeted.

B) Assault
1) Assault occurs when D (intending to cause or threaten a battery, or acting with substantial knowledge thereof) puts the plaintiff in fear/apprehension of an imminent harmful or offensive contact.

(a) Restatement definition (see below) is a little less strict.

2) Prima-Facie Case for Assault:

(a) A Acts

(b) Intended to cause in P the apprehension of

(i) An imminent harmful contact with P, or

(ii) An imminent contact with P that is offensive; and

(c) A’s act causes P reasonably to apprehend an imminent harmful or offensive contact with P

3) Interest protected here is the plaintiff’s mental peace, not physical peace.

4) Elements are substantially similar to those of battery.

5) Extra elements:

(a) Immediacy – The threat must be immediate in terms of time.

(b) Proximity – The threat must be close in terms of space (generally)

(c) Actuality – The threat generally cannot be conditional.

(i) Exception – “I’ll beat you with a bat unless you leave.” This is conditional, but actively conditional…it differs from “if you hadn’t have left, I’d have beaten you with a bat.”

6) Peace of Mind Evaluated

(a) Peace of mind is generally evaluated on an objective RP standard; the extra-sensitive plaintiff is not accommodated.

(b) However, if D knows of P’s extra sensitivity and acts to take advantage of it, this adds to D’s intent, and might negate the above.

7) Words as constituting assault:

(a) Generally, words alone do not constitute an assault unless they accompany other acts or circumstances required to give them weight.
(b) It is important to note, though, that the situationalism here can be very broad; the stuff to the contrary from Brooker is misleading and incorrect. Words can can can be an assault.

8) *Cases:

(a) *Brooker v. Silverthorne (SC 1919): D says “If I were there, I’d break your neck” to P over the phone. Court holds that while D’s words were reprehensible, distance and conditionality (he isn’t there, and doesn’t manifest intent to go over) render the claim inactionable.

(b) *Langford v. Shu: “Dangerous African Mongoose” case. A practical joke causes an unintended injury. Intimation that Ds know of P’s sensitivity to snakes, etc. Court holds parent responsible for the practical joke, even if she wasn’t the one who actually activated the box with the fox-tail in it; she “aided and abetted” the conduct of her children, and of course knew what was going to transpire.

(i) Langford can be read to dial down the requirements for intent: you don’t necessarily need to actually intend to scare. This is ambiguous, though.

9) ( Restatement 2nd § 21 (Assault):

(a) An actor is subject to liability to another for assault if
(i) he acts intending to cause a harmful or offensive contact with the person of the other or a third person, or an imminent apprehension of such a contact, and 
(ii) the other is thereby put in such imminent apprehension.
(b) An action which is not done with the intention stated in Subsection (1, a) does not make the actor liable to the other for an apprehension caused thereby although the act involves an unreasonable risk of causing it and, therefore, would be negligent or reckless if the risk threatened bodily harm.
10) ( Restatement 2nd § 24 (What Constitutes Apprehension): In order that the other may be put in the apprehension necessary to make the actor liable for an assault, the other must believe that the act may result in imminent contact unless prevented from so resulting by the other's self-defensive action or by his flight or by the intervention of some outside force.

C) Intentional Infliction of Emotional Distress
1) This is a tort of a more recent vintage.

(a) Courts do their best to limit the scope of this.

(b) “Once the tort of outrage is recognized, the doors of the courts are opened wide, not only to fictitious claims, but to litigation in the field of trivialities and mere bad manners.” (Prosser)

2) Elements (class version; others break this down differently)

(a) You need some sort of intent. 

(i) Do you need intent merely to do the act? Do you have to intend the consequences of the conduct?

(b) The conduct has to be “extreme and outrageous.” 

(i) This is, again, an objective test, based on a reasonable person/community standard.

(ii) As explained in Roberts v. Saylor, the conduct should make an ordinary citizen spontaneously exclaim “Outrageous!”

(c) Injury requirement. You have to have experienced severe emotional distress. You do not need a physical injury; you also do not need to have an expert to prove the emotional distress.

(i) The restatement does imply that you are liable for resultant bodily harm, though (i.e. inability to eat, and so on).

(d) The extreme and outrageous conduct has to be the cause of the severe emotional distress.

3) Purpose of the tort

(a) Deterrence

(b) This tort is often seen as setting out a standard rather than a rule.

4) *Cases
(a) *Roberts v. Saylor (Kansas, 1981): Doctor says nasty things about former patient before her operation. Court concludes that while the doctor’s conduct was intentional, his actions weren’t extreme enough to meet the “outrageousness” level required by the tort (this judgment is aided by the court’s suspicion that P’s distress wasn’t particularly severe). SJ for D upheld.

(b) *Greer v. Medders (Georgia 1985): Doctor says several very nasty things in the presence of a post-operative patient and his wife. Court reverses SJ for D, saying that the statements are not as a matter of law insufficiently abusive. 

(c) *Littlefield v. McGuffey (7th Cir. 1992): Utterly reprehensible racist landlord case. Utterly racist landlord’s obvious inflictions of emotional distress are, in fact, inflictions of emotional distress.

(d) *Doe 1 (Tenn. 2003): Priest abuse case. Court holds that IIED must be directed at a particular person. THIS IS BAD LAW. DO NOT FOLLOW IT.

5) ( Restatement 2nd § 46 (Outrageous Conduct Causing Severe Emotional Distress)

(a) One who by extreme and outrageous conduct intentionally or recklessly causes severe emotional distress to another is subject to liability for such emotional distress, and if bodily harm to the other results from it, for such bodily harm.
(b) Where such conduct is directed at a third person, the actor is subject to liability if he intentionally or recklessly causes severe emotional distress
(i) to a member of such person's immediate family who is present at the time, whether or not such distress results in bodily harm, or
(ii) to any other person who is present at the time, if such distress results in bodily harm
D) Trespass
1) Trespass to Land

(a) Requires a tangible invasion by an actor of property possessed by another.

(i) There is traditionally no requirement that this cause harm to the property or person in question.

(ii) Jacque v. Steenberg Homes (from property) is a great example where little damage to property is met with a successful action and large punitive damages.

(b) Elements:

(i) Intent
(ii) Actual entry onto land
(iii)  Nonconsensual 
(c) Common law: it is immaterial whether the actor who causes such an invasion took reasonable care to prevent it.

(d) Modern Law: Minimal interferences continue to be treated as trespass in modern law.

(e) Interfering act must have been intentionally undertaken (car crash into someone’s property might be negligent, but probably isn’t intentional trespass). 

(f) Famous case: Case of Thorns (trimming thorns alleged to be trespass).

E) Defenses to Intentional Torts – General Notes
1) Self Defense and Defense of Others

(a) Operates on the doctrine of equivalence: equivalent or lesser force must be used.

2) Consent

(a) Noted somewhat above. Can be raised by D after P has made prima facie case.
F) Defenses - Privileges: Private Necessity
1) Private Necessity arises when there is a risk to one party or his property, and this party can reduce or eliminate the risk by damaging or destroying someone else’s property.

(a) This defense is conditional/qualified, as demonstrated in Vincent. The defendant is liable to the plaintiff for the damage done, if any exists.

(i) This is differentiated from Public Necessity, which we didn’t cover; in those situations, the defense is absolute.
2) *Cases:

(a) *Ploof v. Putnam (Vermont 1908): P hitches his sloop to D’s dock during a storm; D orders his servant to unmoor the sloop, causing quite a bit of havoc. Court holds that the doctrine of necessity applies. 

(i) Thoughts: Perhaps the court sees here the potential high price demanded by necessity? Does the court find this to be invalid?

(ii) Abrahams describes this as necessity temporarily giving P a property interest; D then interferes with that property interest, in effect committing trespass. 

(b) *Vincent v. Lake Erie (Minn. 1910): Another dock case. D hitches his boat to a dock during a storm; the dock is damaged in the meantime. Court comes to an odd and controversial holding, saying that a) D was justified in hitching the boat to the dock, as it would have been imprudent to go out in the weather, and that b) D should still compensate P for the damage done. There’s a lot of controversy attending this verdict. 

(i) Class notes: Economists and philosophers alike love this ruling.

· Economists: Vincent sets up correct economic incentives. Boatowners will consider the expected cost of staying at the dock versus the expected costs of unmooring.

· Perhaps this also sounds in restitution?

G) Pre-Negligence Background:

1) Holmes Analysis

(a) To be liable in tort, you have to be morally blameworthy. You have to be acting with the intent to do wrong. This is, therefore, all about allowing people to vindicate their rights when they can establish that they are being intentionally wronged by another.
(b) The other extreme position is that the basis of tort liability is in mere commission of an act. “Actors are strictly liable for their actions; no moral blameworthiness is required. They just need to have acted. These are the two extremes.”
(c) Middle position: the real nugget of liability is negligence. Based on cases, negligence is at the center of tort law; additionally, negligence standard of liability should be emphatically declared as the main standard of tort law.
III) Negligence 
A) General Negligence Notes

1) Negligence is the failure to exercise reasonable care to avoid injury or damage to another person or property.

(a) The care here is care that would have been exercised “by a reasonable person.”

2) Elements of Negligence
(a) Defendant must have breached the standard of care.
(b) Defendant must have owed a duty to the plaintiff.
(c) The defendant’s breach of the standard of care has to have been the actual cause of the plaintiff’s injury.
(d) The defendant’s breach of the standard-of-care has to have been the proximate cause of the plaintiff’s injury.
(e) The plaintiff has to have suffered an injury
3) Proof of Negligence
(a) P has a dual burden: production and persuasion.
(i) Production: The plaintiff needs to produce evidence satisfying a charge of negligence.
· If P satisfies this burden, he has made a prima facie case.
· Court weighs the legal sufficiency of P’s evidence.
(ii) Persuasion: Will the evidence convince the jury?
· Jury must be persuaded that D was more probably than not negligent.
4) More Holmes
(a) Why does Holmes dislike a strict liability standard?
(i) State interference: if we had strict liability, it would be too much of an inhibition on action. If we held every actor strictly liable for the effects of his actions, this would inhibit people from acting more widely. 
(b) What does Holmes see as the main functions that Tort law as playing?
(i) Regulating behavior! Establishing certain social norms.
(ii) Doesn’t see compensating injured persons as a huge rationale for tort law.
IV)  Negligence - The Breach Element 

A) The Reasonable Person standard
1) The RP standard is objective, not subjective.
(a) Arguments for objectivity
(i) A subjective standard would be infinitely variable.
(ii) A subjective standard could encourage fraud and deception.
(iii) The objective standard encourages the defendant to exercise the maximal amount of care.
(iv) The objective standard maps better onto the jury, which can then judge the defendant based on its own knowledge and experience.
2) Age modifications to RP standard
(a) A child under 5 cannot be held liable for negligence.
(b) Older children are held to the standard of care of a child of like age, experience, or intelligence
(c) As we see in Dellwo, older children can be judged as adults (i.e. general RP standard) if they’re engaged in dangerous activities usually performed by adults.
(i) The definition of these activities can vary wildly.
(ii) Dellwo/Purtle “Rule”: “All three authorities recognize the identical rule, that if a minor is to be held to an adult standard of care he must be engaging in an activity that is a) dangerous to others, and b) normally engaged in only by adults.”

3) Modifications to the RP Standard Resulting from Physical and Mental Infirmities
(a) Typically, physical infirmities are taken into account, but mental infirmities are not.
(b) Rationale for the above:
(i) Physical infirmities are visible, measurable and verifiable, while mental infirmities (especially during the time of the development of the rule) are not.
(ii) Additionally, mental infirmities may not be constant, occurring in patterns or in response to stimuli that may not be predictable.
(iii) Mental infirmities need not be whole-spectrum; “people who are psychotic or delusional may nonetheless be capable of being careful.”
(c) “The jury is permitted to take the defendant’s physical infirmity into account in deciding whether his physical limitation should have led him to take precautions different from or additional to those expected of a reasonable person without the physical infirmity.”
(i) Semi-objective standard.
(d) Note, however, that the trend is towards greater and greater recognition of infirmities, so the above distinction between physical and mental infirmities is not ironclad. 
(e) One way of restating the law: no liability for insanity if the insanity arises from reasonable behavior. 
4) Side-Note: In some situations, there are gendered “reasonable person” standards used, e.g. in interpreting federal statues barring gender discrimination.
(a) The casebook notes that there is also a historical basis for gender distinctions in the RP standard.
5) *Cases
(a) *William v. Hays 1 (NY 1894): Ship captain “more-than-slightly-delirious” case. Iteration 1 deals with the issue of whether insanity is a defense to charges of negligence. Court here says that it isn’t (mostly on public policy grounds), and reverses/remands. Court also mentions, however, that had the defendant become insane from his efforts to save the ship, the case might be different…
(b) *William v. Hays 2 (NY 1899): A retrying of the case based on the hypothetical presented at the end. Court rules that given the strenuous circumstances surrounding D’s condition, it would have been “impossible” for him to exercise due care. Finds the “general rule” as issued above (i.e. responsibility regardless) to be cruel. Orders a reversal and a new trial.
(c) *Vaughn v. Menlove (Ancient!): Two houses, D has a haystack that appears to be a fire hazard, is repeatedly warned about it, does nothing (says he’ll “chance it”), conflagration results, P’s cottages are destroyed. Case establishes the “reasonable person” standard, as the court holds that the defendant’s “best judgment” is irrelevant to his breach of duty. 
(d) *Weirs v. Jones County (Iowa 1892): Case involves a little-used county bridge, which bears a sign saying “bridge unsafe” and has some barring wires (although they appear to have been loosened). P is crossing the bridge when it falls, killing his horses and destroying his wagon. P can’t read English. Jury finds the precautions put up by the county to satisfy the RP standard; court of appeals affirms, stating (among other things) that they can’t expect the county to put up “impassable barriers” if signs are obvious and evident that warn of the bridge’s danger.
(e) *Friedman v. New York (New York, 1967): Infamous “Curb Your Enthusiasm” chairlift case. Teens get stuck on a chairlift when a comedy of errors allows them to get on a chairlift right before it ceases operation. She jumps (there’s the whole ultra-orthodox dimension to this). State argues that P hasn’t sustained burden of proving neg, and is contributorily negligent. Court holds that the state was negligent in its sign placing and via the conduct of its employees (who did not confirm that nobody was on the lift). Court also holds that P is free from contributory negligence, saying that the situation (combined with her education, background, etc.) “invited escape.”
(f) *Purtle v. Shelton (Arkansas 1971): Late-teens involved in a hunting accident. Intriguingly, court holds that hunting, while a dangerous activity, is not one “normally engaged in exclusively by adults.” Thus, the court upholds the TC’s instruction holding one of the teens to a “17-year-old” standard-of-care (the court does leave open the possibility of a statutory change from the legislature, as it seems worried of a slippery slope on the judicial side). Dissent disagrees, finding this to be a very adult activity.
(g) *Roberts v. Ring (Minn. 1919): Old guy runs down a 7-year-old (going 5mph). Court finds that an “of a similar age” rule is appropriate for the 7-year-old. However, the court denies the old guy the same instruction, noting that it in fact works against him; given evidence that he failed to stop in time despite having the clear opportunity to do so, the court says that D’s infirmities present a reason why he should have refrained from driving in the first place. Thus, he gets an RP instruction.
(h) *Dellwo v. Pearson (Minn. 1961): 12-year-old tangles a woman’s fishing line in the motor of his boat, causing her injury. TC gives a “like age” instruction and finds for D. On appeal, court distinguishes between situations where the child is protecting himself from hazards and those where he exposes others to hazards, especially with regards to the operation of motor vehicles. Accordingly, the court holds that with regard to the operation of motor vehicles, the adult RP standard applies.
6) ( Restatement 2nd § 283 (Reasonable Man Standard): Unless the actor is a child, the standard of conduct to which he must conform to avoid being negligent is that of a reasonable man under like circumstances.
7) ( Restatement 2nd § 283A (Children): If the actor is a child, the standard of conduct to which he must conform to avoid being negligent is that of a reasonable person of like age, intelligence, and experience under like circumstances.
8) ( Restatement 2nd § 283B (Mental Deficiency): Unless the actor is a child, his insanity or other mental deficiency does not relieve the actor from liability for conduct which does not conform to the standard of a reasonable man under like circumstances.
9)  ( Restatement 2nd § 283C (Physical Disability): If the actor is ill or otherwise physically disabled, the standard of conduct to which he must conform to avoid being negligent is that of a reasonable man under like disability.
10)  General Restatement 2nd Notes:
(a) “The individual who is habitually wool-gathering and inattentive, absent-minded, forgetful, ignorant or inexperienced, slow-witted, stupid, or a fool, must conform to the standards of the society in which he lives, or if he cannot conform to them must still make good the damage he does.”
(b) “The actor must utilize with reasonable attention and caution not only those qualities and facilities which as a reasonable man he is required to have, but also those superior qualities and facilities which he himself has…Again, if in preparing a particular instrumentality for use the actor has taken precautions which are in excess of those required of him, he must exercise reasonable attention and caution in using the instrumentality so prepared, and will be subject to liability for harm caused to others by his failure to do so”
11) ( Restatement 3rd § 3 (Negligence): A person acts negligently if the person does not exercise reasonable care under all the circumstances. Primary factors to consider in ascertaining whether the person's conduct lacks reasonable care are the foreseeable likelihood that the person's conduct will result in harm, the foreseeable severity of any harm that may ensue, and the burden of precautions to eliminate or reduce the risk of harm.
(a) Comment B (excerpt): The definition of negligence set forth in this Section applies whether the issue is the negligence of the defendant or the contributory negligence of the plaintiff…However, in many other situations—especially those involving highway traffic—the conduct of the actor imperils both the actor and third parties. In such situations, all the risks foreseeably resulting from the actor's conduct are considered in ascertaining whether the actor has exercised reasonable care.
12) ( Restatement 3rd § 10 (Children): 
(a) A child's conduct is negligent if it does not conform to that of a reasonably careful person of the same age, intelligence, and experience, except as provided in Subsection (b) or (c).
(b) A child less than five years of age is incapable of negligence.
(c) The special rule in Subsection (a) does not apply when the child is engaging in a dangerous activity that is characteristically undertaken by adults.
13) ( Restatement 3rd § 11 (Disability):

(a) The conduct of an actor with physical disability is negligent only if it does not conform to that of a reasonably careful person with the same disability.
(b) The conduct of an actor during a period of sudden incapacitation or loss of consciousness resulting from physical illness is negligent only if the sudden incapacitation or loss of consciousness was reasonably foreseeable to the actor.
(c) An actor's mental or emotional disability is not considered in determining whether conduct is negligent, unless the actor is a child.
14) ( Restatement 3rd § 12 (Knowledge and Skills): If an actor has skills or knowledge that exceed those possessed by most others, these skills or knowledge are circumstances to be taken into account in determining whether the actor has behaved as a reasonably careful person.

B) Reasonableness, Balancing and Cost-Benefit Analysis
1) Hand Formula (from Carroll Towing)

(a) Consider 3 variables

(i) B=the cost of taking the precaution

(ii) P=the probability of the accident occurring (with and without the precaution)
(iii) L=the loss if the accident occurs

(b) D has breached if B<PL, i.e. the cost of taking the added precaution is lower than the benefits. PL here is calculated as PL with-PL without (or vice versa).
(c) The second two factors measure the cost of taking risky action; B measures the cost of avoiding the harm. When PL is greater than B, the cost of risking harm is greater than the cost of reducing it.

(d) Posner argues that the factors here are essentially economic.
(e) Questions re. the arbitrariness and difficulty of “applying” the Hand Formula.
(i) Wyman: Some people say that the Hand formula fails the Hand formula, as the costs of this calculation outweigh the benefits.

(ii) Extracting numerical values isn’t always easy.
(f) Arguments against the formula:
(i) Gives equal weight to plaintiff’s safety interest (PL) and defendant’s liberty interest (B).

(ii) Distributional concerns

· Certain precautions may not be efficient from a societal perspective.

(iii) Using the Hand Formula could reinforce existing inequalities

(iv) Imposes a lot of information burdens on plaintiffs, as they have to establish that there’s been a breach of the standard of care.

(v) Morally offensive!

· Puts a price on life, which we don’t like.

(vi) Wyman: Additionally, this comes up in, say, environmental legislation. Should governments do a cost-benefits analysis of regulation? Isn’t that a little craven and terrible when we’re talking about air pollution and lung cancer?

2) Lord Reid’s substantial risk test

(a) Negligent if creates a substantial risk to another, i.e. if PL is above a certain, unspecified threshold.

(b) Doesn’t weigh PL against B in determining negligence.
(c) Not widely used, so do not cite as an authority.
3) *Cases
(a) * Carroll Towing (2d Cir 1947): The incredibly famous barges case. Bargee is absent during crisis, but would this have made any difference? Does the cost of having a bargee onboard make sense in light of the possible danger? (wiki) Court ruled that leaving a barge unattended during the daylight hours poses significant risk such that it would be fair to require a bargee to be aboard the ship; this result is reached via application of the Hand formula.

(b) * Adams v. Bullock (New York, 1919): Boy crosses a bridge, swinging a lengthy wire, and manages to electrocute himself when the wire touches D’s trolley cable, which runs beneath the bridge. Cardozo emphasizes that an “extraordinary” act would be needed to lead to injury viz. the wire, and that the trolley company had taken reasonable precautions to prevent injury (he also notes that nothing quite like this had ever happened before). Tackling the question of whether the overhead system itself was to blame, Cardozo said that negligence cannot be imputed simply because the trolley company chose to use a customary, overhead system.

(c) * Bolton v. Stone (Elsewhere, 1951): P is injured by a wayward cricket ball while standing outside of her house; the ball came from a neighboring cricket club, which was surrounded by a seven-foot-high fence. Issue: what is the nature and extent of the duty of a person whose land operations might cause neighboring damage? Court reaches a narrow holding: in this case, given the precautions taken by this cricket club, a reasonable standard of safety was reached. The court acknowledges that the risk is certainly foreseeable, but holds that the danger presented here is vanishingly small, and that a reasonable person balancing the risks would have done exactly as D has done. Thus, no breach is in evidence.

(d) * Rhode Island Hosp. Trust v. Zapata (1st Cir. 1988): A bank practices the industry standard of examining a small number of cheques valued between $100 and $1,000 in order to detect forgeries. P, a victim of cheque forgeries, asserts that this is a breach of duty; D presents evidence showing that moving from its prior system to its current system saved tons of money while also not decreasing the number of forgeries found (there is also an implication that P was negligent in checking its bank statements). As the burden of demonstrating negligence is on P, the court holds that no breach has been demonstrated; furthermore, by the Hand test, D’s cheque-checking system is a valid exercise of care. (Hand analysis is below)

(i) Untaken precaution here: not checking more/all of its cheques. 

(ii) What is the cost of this untaken precaution? 

· According to 189, the new cheque procedure saves the Bank about 125k a year.

(iii) What’s the incremental benefit of having the bank check more checks?

· Nothing, apparently. No difference.


(iv) B is clearly higher than the PL. Thus, the bank shouldn’t be liable.

(e) * Caliri v. New Hampshire Dept. of Trans. (New Hampshire 1993): In a case involving a car accident, P charges that D has the duty to conduct ditching on private property abutting roads in order to preserve the safety of said roads. TC finds for D; P attacks the jury charge. AC affirms, holding that the lower court did not err by giving the standard negligence charge as opposed to a higher SoC charge preferred by P.

4) ( Restatement 3rd § 3 (Negligence): A person acts negligently if the person does not exercise reasonable care under all the circumstances. Primary factors to consider in ascertaining whether the person's conduct lacks reasonable care are the foreseeable likelihood that the person's conduct will result in harm, the foreseeable severity of any harm that may ensue, and the burden of precautions to eliminate or reduce the risk of harm.
C) Industry and Professional Custom
1) Dominant Rule: evidence of compliance or non-compliance with an industry custom is relevant and admissible, but not dispositive (Abraham).

(a) In other words: Compliance with custom is not a total defense to a tort claim.

(b) Medical malpractice tends to be different (See below).

2) What is an industry custom?

(a) A practice need not be universal to constitute a custom, but it must be more than just one of a number of different practices.

3) Departure from a custom can frequently be explicitly included in a jury instruction (note, however, that this may happen even if a custom isn’t in play).

4) One of the reasons for admitting of compliance with custom is to inform the jury that, if it finds D negligent, it might be finding the entire industry to be negligent. 

(a) Compliance with custom tends to prove “reasonableness” at least, as it demonstrates that D was doing what a large number of people engaging in the activity do. 

(b) Non-compliance can show negligence if P can demonstrate that D knew or should have known that potential victims relied on the assumption of compliance with custom.

5) Feasibility/purpose of custom:

(a) Existence of a custom has the effect of showing that precaution P alleges was reasonable, if it was in fact an industry custom.

(b) Educational function for the jury, esp. in unfamiliar industries, even if not dispositive.

6) Posner’s thoughts on custom: a per se equation of customary and reasonable care ought to apply when a relationship between parties exist, but not when they are strangers.

(a) When P and D are strangers, custom should definitely not be determinative of the standard of care.

(b) However, when P and D are in a contractual relationship (or some “nearby” relationship), custom should be determinative. 

(c) Hypotheticals

(i) RR was sued after its train drove through a crossing without blowing its horn and hit P’s car. RR defended arguing customary to blow horn only when engineer sees obstruction on tracks (car entered right before train crossed). Custom shouldn’t apply via Posner (strangers, no contractual relationship). Is he right?

· Arguments for custom

· Maybe the RR knows better?

· RR might have to balance incentives re. hitting things on tracks versus complaints from neighbors and customers. 

7) *Cases:

(a) *The T.J. Hooper (2d Cir. 1932): Another tugboat case, involving D’s negligence in not turning into a safer breakwater despite having information of upcoming, inclement weather. D’s onboard radios were not working. Despite there being no industry custom mandating onboard radios, the court recognizes this as negligence anyway. Holding: Custom does not determine the standard of care, and you cannot escape negligence by simply saying that you were following custom.
(i) Why is industry custom not the efficient result here?

· Maybe Hand didn’t trust the inevitable delay in the market response?

· Market failures! Hand decides that the market didn’t reach the efficient outcome.
(b) *Rodi Yachts (Ill, 1993): Another barge case, in which several parties all believe that they can show that the other parties were solely responsible for the accident. Due to conflicting testimony and customs, AC remands to DC, saying that the focus of the DC court’s analysis (in the absence of contractual relationship) should be on the parties’ respective compliance with and departures from custom as a shorthand for a true cost/benefit analysis.
(i) So what law does Posner suggest should have been enforced?

· He has this long, extended discussion in which he seems to suggest that the trial court should engage in cost-benefit analysis…but then at the end of the day, he says “Well, ignore what I just said; trial judge should be guided by custom.”

· He seems to be holding them to an industry custom even though there’s no formal contract…he just insists that there is a contractual relationship, albeit by implication.

8) ( Restatement 3rd § 13 (Custom)

(a) An actor's compliance with the custom of the community, or of others in like circumstances, is evidence that the actor's conduct is not negligent but does not preclude a finding of negligence.
(b) An actor's departure from the custom of the community, or of others in like circumstances, in a way that increases risk is evidence of the actor's negligence but does not require a finding of negligence.
D) Malpractice (Legal and Medical)
1) Difference from “standard” industry custom
(a) A doctor is required to exercise the same level of care as is considered standard by members of the profession. Thus, in medical cases, proof of compliance does establish reasonable care.
(b) Abraham: Special standard of care in general for professionals creates a direct link between custom and the standard of care, but this presumption is fading.
(c) Experts generally testify as to the prevailing standard of care.
2) Causation Note for Medical Malpractice
(a) Must demonstrate that the breach of care harmed the patient.
(b) For example: what if a patient was already ill? There needs to be a causation element.
3) Local versus national custom in medical malpractice cases
(a) Old rule: Courts tended to require demonstration that D’s conduct departed from the custom of other doctors in the same locality.
(b) Modern (general) Rule: Now, emphasis is on “general” custom and “similar” localities. 
(c) Result of the demise of the stricter locality standards: lead to expert “physician witnesses” and other oddities.
4) Reasonable Physician Standard

(a) Medical expert testimony: these are the costs! These are the benefits! Here the costs outweigh the benefits, etc.

(b) Versus custom: doesn’t give as much deference to general medical custom.

5) Legal Malpractice Specifically

(a) Standard of care from attorneys = Acting in good faith and that your acts are in the best interest of the client. This is not a standard of care in which custom is determinative.
6) Expert Testimony
(a) Unless professional conduct at issue is so unrelated to professional expertise that lay jurors can asses it based on their experience, the plaintiff in a malpractice action must introduce expert testimony to establish that the defendant failed to heed standards of care. (GSZ)
(b) The above applies to both legal and medical standards of care (see GSZ 182, Note 15).
7) *Cases:
(a) *Johnson v. Riverdale (Georgia 2002): Malpractice case involving an allergic reaction to anesthesia. P accuses D of failing to “preoxygenate” deceased. At issue is a medical expert’s personal views on how he or she would have personally treated the deceased (as opposed to the expert’s testimony on prevailing industry custom). As Georgia precedent says that testimony demonstrating a difference in views regarding operating techniques is irrelevant in a malpractice action, the court affirms the lower court’s decision to bar P from cross-examining D’s expert witness for the purpose of impeachment. Dissent notes that cross of the expert might have demonstrated that the expert’s evaluation (of the standard of care itself) was flawed…which certainly would have made a difference.
(b) *Cook v. Irion (Texas 1966): Legal malpractice case. P falls on a sidewalk, and despite having several targets available for suit is advised to sue only one; P loses, sues attorney. P’s expert witness (an attorney who had never practiced in the jurisdiction in play) asserts that the D failed to exercise the general Texas lawyer standard of care by failing to sue all possible entities. Court holds first that the charge of malpractice is arbitrary: the attorney did sue a proper defendant, and could very well have been using a rubric based on which defendant was most likely to have deep pockets. D’s actions are thus viewed to have been good-faith judgments. Additionally, the court casts doubt on the effectiveness of P’s expert witness, whose unfamiliarity with the locality presents a problem (viz. makeup of local juries and other local externalities). 
(i) The attorney here has a variety of different options; the one he chose was a respectable option to choose. There is not always going to be one custom in many professional fields.

(ii) Note that the locality provision expressed here is actually somewhat alien to legal malpractice. 
E) Informed Consent

1) Definition: The physician must inform the patient of risks so that the patient may decide whether to take the risks of submitting to treatment, seek alternative treatment, or seek no treatment.
2) Two major standards:
(a) “Reasonable Physician”: Physician required to disclose information that reasonable medical practitioners in the same or similar circumstances would have disclosed.
(b) “Prudent Patient”: Physician should disclose information that a reasonable patient might desire in order to make an informed decision. This is the majority rule.
(i) The physician should disclose information pertaining to special circumstances that he is aware of—for example, if a model is undergoing jaw surgery, potential facial scarring that would result.
(ii) Utilizes an objective RP test.
(c) Abraham: While these two standards seem fairly different, in reality they tend to converge, as physicians are likely to err on the side of caution. This is a good trend.
3) Arguments in favor of “prudent patient”:

(a) The actual existence of a true “medical custom” is open to debate.
(b) Non-medical factors outside of the physician’s orbit may affect the decision.
(c) Professional custom is subject to the whims of physicians in a particular community.
(d) The necessity of finding experts to establish the prevailing medical standard creates problems regarding physicians who are reluctant to break the “code of silence.”
4) Exceptions to informed consent
(a) Unconscious patients in need of immediate surgery do not need to have consented (although if a guardian or decision-maker is around, his consent might be required)
(b) Potential exception: fears that a patient will overestimate risk involved against his best interest (paternalism). 
5) Causation concerns
(a) Under the prudent-patient standard, causation must be demonstrated to show that the prudent person in the patient’s position would have decided differently if adequately informed.
6) *Cases

(a) *Largey v. Rothman (NJ 1988): P undergoes operation, and develops a complication she claimed was not disclosed to her by D. P argues that because the doctor never mentioned the risk, her consent was uninformed. Court adopts stance from Canterbury v. Spence (which held that “all risks potentially affecting the decision must be unmasked”) and holds that the “prudent patient” standard is the proper one to be followed.
F) Negligence Per-Se
1) Definition: The unexcused violation of a statute designed to promote safety is negligence per-se, or negligence as a matter of law.
(a) Origin is based in common-law, on the assumption that a reasonable person does not violate statutes.
(b) Under the basic formulation, in the absence of a competent excuse the jury is required to find that violation of a statute is negligent, so long as there are no questions about P’s membership in the protected class of the statute. (Abraham).
(c) Failure to prove per-se negligence does not mean that “regular” negligence can- not be proved.
2) Excuses for the violation of a statute
(a) Being a child! Young children are occasionally exempted from being per-se at fault, under the assumption that they cannot be expected to conform to statutory commands.
(b) Reasonable efforts of compliance
(c) Lack of reasonable opportunity to know the ambit of a statute

(d) Emergency situations if noncompliance is safer.
(e) Limited statutory purpose (biggie!)

(i) D can claim that P was not part of the class of people protected by the statute, or that the injury wasn’t the one protected by the statute (see Hedges, below).
(ii) Modern courts aren’t too fond of this unless P clearly isn’t included in the statute’s coverage.
(iii) Legislative history and/or a purpose preamble may come into play in this analysis.
3) *Cases:
(a) *Dalal v. City of New York (NY 1999): Traffic accident at a stop sign. D was not wearing her glasses at the time of the accident, despite a license requirement that she do so. TC refuses to instruct the jury on a negligence per-se standard. Thus, despite quite a bit of evidence (and a TC ruling) that P was in fact negligent, court reverses and orders a new trial.
(i) Note that if the driver hadn’t had her license at the time, this would be in breach of NYS law…but wouldn’t necessarily trigger NPS, because licenses (or, really, the possession thereof) aren’t a specific safety requirement.
(b) *Bayne v. Todd Shipyards Corp (Wash. 1977): P, a trucking company employee, falls off a platform owned by D, and sues based on the idea that D has to install a guardrail as ordered by statute. D argues that P wasn’t part of the class the regulation was intended to protect (he isn’t actually D’s employee). Court holds that this distinction is irrelevant, and orders a new trial. Dissent raises an interesting point: this involves a violation of an administrative regulation and not a typical “statute”; the dissent would prefer that violations of such regulations be submitted to the jury and not equated with per-se negligence. 
(i) As an aside: in New York, ordinances and administration standards are not given the same weight as legislation.
(c) *Victor v. Hedges (Ct. 1999): D parks on sidewalk (in violation of a statute) to show off his new CD player; car careens into his, causing injury to P. Court holds that the statute is not designed to prevent the sort of accident that occurs in this case; thus, the lower court was correct in declining a negligence per-se instruction. Additionally, the court observes that proximate cause is lacking here. It upholds SJ for D.
4) ( Restatement 3rd § 14 (Negligence Per-Se): An actor is negligent if, without excuse, the actor violates a statute that is designed to protect against the type of accident the actor's conduct causes, and if the accident victim is within the class of persons the statute is designed to protect.
5) ( Restatement 3rd § 15 (Excused Violations): An actor's violation of a statute is excused and not negligence if:
(a) the violation is reasonable in light of the actor's childhood, physical disability, or physical incapacitation;
(b) the actor exercises reasonable care in attempting to comply with the statute;
(c) the actor neither knows nor should know of the factual circumstances that render the statute applicable;
(d) the actor's violation of the statute is due to the confusing way in which the requirements of the statute are presented to the public; or
(e) the actor's compliance with the statute would involve a greater risk of physical harm to the actor or to others than noncompliance.
G) Res Ipsa Loquitur (The Thing Speaks for Itself)
1) Definition: If P is the victim of a circumstance that is extraordinarily unlikely to transpire in the absence of negligence, negligence may be implied from the existence of the act.
(a) P need not conclusively eliminate all other possible causes of the injury.
(b) Jury is allowed, but not compelled, to draw a res-ipsa inference. 
(c) Can operate (and frequently does operate) in cases with an entirely circumstantial foundation.
(i) Abraham: Many res ipsa cases involves only circumstantial evidence on the issues of identification and negligence, but that evidence is sufficient to satisfy the burden of production. ( Good alternative definition for Res Ipsa
2) Elements
(a) The accident must be of a kind that doesn’t occur in the absence of someone’s negligence
(b) It must be caused by an agency or instrumentality within D’s exclusive control
(c) It must not have been due to any voluntary action or contribution on P’s part. (Prosser)
(d) (B and C above vary by jurisdiction)
3) Operation of Res Ipsa
(a) The judge has to make a decision, as a matter of law, as to whether the plaintiff as produced enough evidence for the case to go to a jury.

(b) If the P can invoke the doctrine, the judge will instruct the jury that it can find the defendant negligent if it is satisfied, based on RIL, that the defendant is negligent.

(i) The judge has to be satisfied that the evidence meets the test for RIL.

(ii) The judge then incorporates the test into the jury instructions.

(c) The jury has a choice: it can accept the evidence and find D negligent, or it can not accept the evidence and find D not liable. 

(i) Just because a case goes to the jury under RIL doesn’t mean that it will find for P! Remember this!

(d) In some jurisdictions, if the case goes to the jury on RIL, there’s a rebutable presumption that the defendant is negligent.
4) Arguments/Uses for Res Ipsa

(a) Smoking out multiple defendants.

(i) (see Ybarra…this can also lead to a notable argument against Res Ipsa)
5) *Cases:
(a) *Byrne v. Boadle (England 1863): P is walking outside, when without warning he is hit by a barrel of flour falling out of a window in D’s shop. Court rules that the very occurrence at hand demonstrates the influence of negligence.
(b) *Combustion Engineering v. Hunsberger (Maryland 1936): D’s worker drops a tool, striking P in the head; P sues on res ipsa. Court holds that in a construction setting, the very fact that a tool falls cannot be itself evidence of negligence; furthermore, as the court observes that more “standard” negligence charges were not pursued by the P, this may prove fatal to P’s action. Orders a directed verdict for D.
(i) Hand-like consideration: The cost of ensuring no-falling-objects in the workplace would be incredibly high, and produce comparatively few benefits.
(c) *Ybarra v. Spangard (Cal 1945): P awakens from (unrelated) surgery with a sharp pain in his shoulder. P sues a variety of defendants, any of whom could have caused the injury. Ds basically argue that since P cannot demonstrate the instrumentality or parties in play, res ipsa is not the proper path to take. Court maintains that the “single instrumentality” rule isn’t ironclad, and sees a gross injustice on preventing P’s recovery based on the very circumstances (i.e. unconscious and in Ds’ hands) of his injury. Court decides to hold all Ds liable, so they can “fight it out”—and, hopefully, discover the “real” culprit.
(i) This case obviously has joint/several implications as well.
(ii) Problem with the court’s reasoning: any defendant willing to “rat out” the others after a res ipsa conclusion had to be willing to lie by omission in a deposition but be willing to tell the truth at trial. Also, one of the other Ds had to actually have known what was going on, or the court’s strategy fails.
(d) *Kambat v. St. Francis (NY 1997): Laparotomy-pad-left-in-person case. Decedent’s family sues on negligence, particularly res-ipsa, which is denied by TC (furthermore, D’s expert somewhat implausible suggests that decedent could have swallowed the pad). While the court allows that D’s testimony might call into question some of the res ipsa elements, it sees the case as plausible enough as-is to go to the jury with a potential res ipsa instruction. Accordingly, it reverses the lower court’s ruling and orders a new trial.
(e) *Wolf v. American Tract Soc (NY 1900): P manages to get hit in the head with a brick falling from an in-construction building, which at the time of injury housed several workmen, any of whom could have been responsible. Court is uneasy about holding the two contractors named in the suit (who are two among many) liable based on res ipsa, given as there’s no way of demonstrating that they (and not others) were responsible for the brick’s descent. Accordingly, it reverses, finding for D at this stage of the appeal. Dissent would prefer that P be able to recover, as it is not P’s fault that he cannot identify who the culprit is.
(i) Reconciling this with Ybarra: Maybe in Ybarra, the Ds were more like a group (i.e. all employees of the hospital), whereas here they’re less so?
6) ( Restatement 3rd § 17 (Res Ipsa): The factfinder may infer that the defendant has been negligent when the accident causing the plaintiff's physical harm is a type of accident that ordinarily happens as a result of the negligence of a class of actors of which the defendant is the relevant member.
V) Negligence – The Duty Element
1) Duty element is concerned with whether the defendant had an obligation to act with regard to the given plaintiff – who did the defendant have an obligation to act reasonably towards?

(a) Duty is not examined explicitly in every negligence action – many times it is just assumed that the particular plaintiff was owed the obligation on the part of the defendant to act reasonably
(b) The judge decides – in effect, it is a way by which judges can limit the cases that go to juries
2) In the duty element, we’re basically looking at a serious of exceptions that have evolved in the courts over the years.  Sometimes these exceptions reference specific policy considerations; sometimes you need to look for a justification.
3) First, you want to look at duty (“was the defendant owed anything?”)  If there was, then you look at the standard of care (“was the duty fulfilled?”).
4) ( Restatement 3rd § 7 (Duty): 
(a) An actor ordinarily has a duty to exercise reasonable care when the actor's conduct creates a risk of physical harm.
(b) In exceptional cases, when an articulated countervailing principle or policy warrants denying or limiting liability in a particular class of cases, a court may decide that the defendant has no duty or that the ordinary duty of reasonable care requires modification.
A) Premises Liability
1) Premises liability cases usually involve instances in which the defendant is alleged to have carelessly permitted or maintained hazardous conditions on property in his possession. 

(a) Note: Possession. Not necessarily ownership. Lessees can be possessors.

2) Three major categories of persons (at least before Rowland):

(a) Invitees: Licensees who are there for the material benefit of the host (customers, etc). The inviter owes a duty of ordinary/reasonable care to the invitee; he must inspect the premises, keep them up to standard, and warn of any potential dangers.  This is similar to the duty of reasonable care that exists under the breach inquiry.
(b) Licensees: Invited guests in a non-commercial context.  Licensees have express or implied permission to be on the premises, but are not there for the material benefit of the host.  Under Salaman, the host has a duty to warn the guest of dangers that he knew about that and that the guest did not (or would not have reasonably been able to discover). Licensees must traditionally take the land “as they find it,” but the licensor must warn about dangerous conditions he knows about that the licensee might be unaware of. Additionally, some jurisdictions find that reasonable care extends from the host to licensees that he is aware of (see Oettinger).
(i) Note the difference between dangerous conditions and dangerous activities.
(c) Trespassers: Uninvited persons. Need not be there with malicious intent.  Possessor of land cannot willfully or wantonly injure them, but owes no duty of ordinary care.
(i) Exception: In some states, “discovered trespassers” are owed reasonable care. E.g. if property owner knows that someone frequently takes a shortcut across the property.

(ii) “Lured in” child trespassers (i.e. a child who trespasses due to a dangerous, magical talking zebra) are also frequently owed a reasonable standard of care. These are frequently called “attractive nuisance” cases. 

3) Why divide between trespassers, licensees and invitees?
(a) Trespassers are typically viewed as morally blameworthy.

(b) Balancing interests of property owners, and economic burdens of invoking a broad reasonable care standard, against interests of visitors in remaining safe

(c) Businesses (who have the most invitees) are more likely to have broad insurance coverage, so they will be better able to cope with a higher standard of liability. 

(d) Don’t want to discourage people from inviting others into their homes (reason for limiting liability to licensees).  People will have an economic incentive to bring in invitees, so we don’t need to be as concerned with a reasonable care duty.
4) Dangers posed to people not actually on the land.

(a) The general rule is that a party is not liable to take care to protect against harms caused by “natural” conditions (e.g. trees) on his land.

(b) The restatement at least partially disagrees, saying that (for example) the possessor must ensure that trees on his property do not cause harm to others.

5) Municipalities apparently can be sued for dangerous conditions on public land, although they can attempt to statutorily limit liability (see, e.g., New York’s maneuver regarding sidewalk liability).
6) *Cases:
(a) * Salaman v. City of Waterbury (Conn. 1998): Guy goes swimming in a city reservoir, drowns. The city prohibits swimming in the reservoir, but doesn’t really bar access; additionally, while signs say “no swimming,” they aren’t posted very conspicuously. The initial TC/AC determination is based around the licensee/trespasser distinction. The court here notes that regardless of the categorization, P still didn’t demonstrate that a duty was owed; in particular, the body of water harbored no hidden hazards. Court emphasizes that a RP would have understood the hazards of swimming in an unattended body of water; it holds that the city was not required to post signs warning about the expected dangers of swimming.

(b) *Oettinger v. Stewart (California 1944): Odd case in which P wants to see D’s apartment, may or may not invite herself in after being told there’re no units, goes outside, and then gets smacked when D falls down the stairs. The case hinges upon confusing definitions of “licensee,” “trespasser” and “invitee” given to the jury, and moreover which category P was a part of at the time of the accident. The court solves the invitee vs. licensee problem by holding that a “reasonably duty” standard does extend to licensees.

(c) *Rowland v. Christian (Cali 1968): D tells her lessor that the cold-water knob in her apartment is cracked; P later enters her apartment at D’s invitation and severely injures himself on the knob. Court despairs of the traditional tripartite categorization of liability, holding that when a possessor knows of a hidden defect in property and fails to warn a guest on the premises (regardless of category) if the option exists to do so, that can be construed as negligence. Court thus reverses lower court’s SJ.

(i) GSZ: Rowland establishes “a general duty of reasonable care” owed to all persons, regardless of their status. This would allow all premises liability cases to go to the jury on the question of whether the possessor failed to act with reasonable care for the well-being of the person who is injured on the premises. 

(ii) Rowland was followed by a statutory push against allowing certain persons to make claims under the new analysis; in particular, those who are on the premises for sports purposes and criminals injured in the course of a felony.

(d) *Carter v. Kinney (Missouri 1995): Ds host a bible study; P arrives to attend, slips, and breaks his leg (D had no knowledge of the ice on which P slipped). P is a social guest of D, and social guests are a subclass of licensees. The court rejects calls to adopt the Rowland standard, and upholds the SJ in favor of D, ruling that no extra SoC was afforded to P as a licensee.  

B) Affirmative Duties to Rescue and Protect
1) Affirmative Duties cases are claims that D failed to act in a situation where action would have prevented P’s injury. These allege negligence in the form of careless nonfeasance.

2) Exceptions to the general rule: 

(a) A few states have enacted provisions requiring aid to persons in peril.

(b) If D knows or should know that he has by his own conduct caused the victim to be imperiled, D has a duty to make reasonable efforts to prevent the suffering of further harm or to prevent the risk of harm from being realized. 

(c) Voluntary undertakings: if D has volunteered to protect another from physical injury or peril, a duty might arise. 

(d) Special Relationship: carrier/passenger, landowner/guest, etc. Some of these relationships imply a special duty.

(e) Common venture.

(i) Farwell on GSZ 101. Two kids go out to a bar. They booze. One gets beaten up. The other, unharmed kid was held to have been partaking in a common venture.  

3) Good Samaritan immunities: Good Samaritan provisions shield “off-duty” professionals (although sometimes they go farther) from tort liability potentially incurred while rescuing. In some cases, even gross negligence is waived. This generally does not protect official rescuers (i.e. on-duty professionals) in the course of duty.
4) *Cases:
(a) *Osterlind v. Hill (Mass. 1928): D rents canoe to intoxicated guy, who promptly drowns…D is aware of this and does nothing. Court sustains SJ for D, holding that the deceased could have helped himself. Harsh!

(i) Reasoning in this case is pretty weak. Basically, we just read it for the general principle that there is no affirmative duty to rescue if the defendant did not create the risk to the victim.

(b) *Theobald v. Dolcimascola (NJ 1997): Russian roulette case. Guy takes a gun, loads it, and pulls the trigger several times (maybe) while his friends (Ds) sit around and do nothing. Ds never actually participate in any aspect of this. Court agonizes through several rationales (contributory negligence; lack of relationship; lack of action) on the path to holding that there is no common law duty owed by Ds to the decent if Ds were mere observers of his shooting.

(c) *Tarasoff v. Regents of California (Cal. 1976): Complex case involving a stalker who confesses his intention to kill his target to his psychologist and is briefly detained by the police, but who is not committed and whose victim is not warned of her peril. Ds argue that they owed no duty to the victim or her family. Noting that the therapist did actually predict the violent act (i.e. this is not speculative), the court holds on public policy, special relationship and cost/benefit grounds that an actual danger perceived by the therapist should have extended to a warning. Dissent marshals opposing public policy concerns to argue against this extension of duty.

(i) An incredibly controversial case, but Abraham says that the rule here actually is very rarely invoked, probably on public policy concerns.

(d) *Ewing v. Goldstein (Cal. 2004): Parents of a guy killed by a therapist’s victim sue the therapist for failure to warn. TC gives SJ to D based on a narrow reading of California code (threat conveyed by patient’s father instead of patient himself). While refusing to strike down the code, the Court says that a message communicated by patient’s immediate family (although not by a 3rd party) should reach a threshold that passes SJ. It reverses.

(e) *McGuiggan v. New England Tel. (Mass. 1986): Social host case involving the serving of alcoholic beverages to someone who later…is driving when a kid sticks his head out of the window, hits a cement post, and dies. The court distinguishes the instant case from one in which hosts serve alcohol to a clearly intoxicated person, holding that since there was no way to tell that the driver was in fact intoxicated, there is not enough material fact to survive SJ (finds for D).

(f) *Childs v. Desormeaux (The Great White North, 2006): Social hosts invite a guy with a history of impaired driving to a party. He consumes alcohol he brought and injures P (a third-party highway user) while driving home. Court holds that hosting a party at which alcohol is served does not establish the proximity of cause required to extend duty to third-party highway users.

(g) *Kelly v. Gwinnell (NJ 1984): Is a social host who enables an adult guest to become drunk liable to the victim of an accident caused by the drunken driving of the guest? Here, the host actually gives liquor to the guy past the point of intoxication. Court holds that the host may be liable under these circumstances.

5) ( Restatement 3rd § 41 (Duties to 3rd Persons Based on Special Relationships):
(a) An actor in a special relationship with another owes a duty of reasonable care to third persons with regard to risks posed by the other that arise within the scope of the relationship.
(b) Special relationships giving rise to the duty provided in Subsection (a) include:
(i) a parent with dependent children,
(ii) a custodian with those in its custody,
(iii)  an employer with employees when the employment facilitates the employee's causing harm to third parties, and
(iv)  a mental-health professional with patients.
C) Rescuers
1) Rescue Doctrine

(a) Cardozo: “Danger invites rescue.” 

(b) Enables a person injured in the course of undertaking a necessary rescue to recover from the person whose negligence created the peril necessitating the rescue, absent rash or reckless conduct on the part of the rescuer.

(i) Rescuer is permitted to sue on the basis of D’s initial negligence towards the party rescued, without the necessity of proving negligence towards the rescuer

(ii) Substantially restricts the availability of contributory negligence defense by imposing a “rash or reckless” standard on rescuer.

2) *Cases:

(a) *Solgaard v. Atkinson (Cal. 1971): Doctor rescues two guys trapped down a rock wall, injuring himself in the process. Court rules that he can take advantage of the “rescue doctrine” as he was a rescuer as a matter of law; a doctor is not trained to cope with steep, slippery embankments! Thus, TC didn’t err in instructing jury that a finding of D’s negligence could be based upon a violation of safety orders applicable to its own employees.
D) Emotional Distress
1) Two categories of emotional distress

(a) Sometimes, people sue for emotional distress when they’ve also suffered an injury to their person. In other words, this accompanies some physical suit.

(i) In this situation, you’re said to be suing for pain and suffering (insofar as your emotional distress goes).

(ii) \When emotional distress is accompanied by pain to one’s person, one can recover.

(b) However, if you don’t actually get injured, you’re suing for pure emotional distress that was negligently inflicted.

(i) Traditionally, the courts didn’t really like this.

2) Three main theories of “pure emotional distress” liability

(a) Physical Impact test – One can recover for “majority” emotional distress so long as one has suffered some physical injury (no matter how slight) attachable to D. Abandoned by most jurisdictions.

(b) “Zone of Danger” test allows recovery to plaintiffs who sustain a physical impact as a result of D’s negligence or who are placed in immediate risk of physical harm by the conduct.

(c) Relative test permits recovery by relatives of physical-injury victims who are traumatized by observing the victim being injured.
3) *Cases:
(a) *Consolidated Rail Corp. v. Gottshall (Supreme Court 1994): Odd case in which P’s coworker dies (preventative attempts fail) but then P’s group is ordered to continue working in sight of the body, and P develops PTSD in the aftermath; in the attached case, a guy sues his employer, which forced  him to take on added responsibilities and led to emotional distress. Both sued under negligence. Supreme Court adopts the Zone of Danger test (arguing primarily that it is the one most rooted in the common law), remands Gottshall for further consideration under that test, and reverses the Carlisle case (finding for D).

(b) Dillon v. Legg (Cal. 1968): P accuses D of negligence in killing P’s daughter with her car; two of her causes of action allege negligent infliction of emotional distress (to both her and another daughter, who was near the scene). TC denies second count of action, ruling that the mom wasn’t within the zone of danger (but that the sister was). Court marshals foreseeability and a general suspicion of duty in reversing SJ for mom.

(c) *Thing v. La Chusa (Cal. 1989): Can a mom who doesn’t witness an accident recover from the negligent driver for the emotional distress she suffered when she arrived on the scene? Short answer: no.

(d) *Johnson v. Douglas (New York 2001): Terrible case establishing that emotional distress (even of the Zone of Danger variety) can’t apply to witnessing a dog get run over. I cry inside.

E) Pure Economic Loss
1) Two categories of claims:

(a) Consequential economic losses

(i) Claims for lost profits or lost wages that are accompanied by claims for property damages or personal injury.

(ii) These are not problematic; you can normally recover

(b) Pure economic loss

(i) Loss unaccompanied by property damages, etc.
2) General rule: Negligence law is generally reluctant to recognize duties to look out for another person’s wealth. Thus, there is no basic liability for PEL claims.

(a) This differs from a general duty to avoid tangible property damage.

(b) One major rationale for avoiding pure economic loss torts: the scope of potential liability is vast, thus threatening to take an already-crowded area and crowd it further.

(c) Tort law is also biased towards protecting physical interests; that’s its primary goal.

(d) Marxist explanation: you’re disadvantaged from recovering from property losses if you don’t have property. As such, this rule favors property owners.
(i) (Prof. Wyman doesn’t like this one bit)
(e) Summary: If we allowed unlimited recovery for these torts (Pure Economic/Emotional Loss), we might not be able to protect people’s physical security, especially in situations where there’s a limited pool of funds.
3) Exceptions to basic rule against PEL

(a) Accountants’ liability.

(b) Some attorney liability, in some jurisdictions. 
4) *Cases:
(a) *Louisiana v. Testbank (5th Cir 1985): D’s boats collide, spilling tons of chemicals into the ocean. Ps are shipping interests, rental operators, seafood enterprises, recreational fishermen, etc. Court upholds SJ for D on all claims of economic loss unaccompanied by physical damage to property; note that, in this case, the commercial fishermen and seafood sourcers in the area were allowed to proceed.

(b) *People Exp. V. Consolidated Rail Corp. (NJ 1985): D’s alleged negligence causes a chemical to escape from a railway tank car, shutting down P’s operations and causing it economic damage (no physical damage occurred as a result). Court departs from general rule in holding that D owes a duty of care to take reasonable measures to avoid the risk of causing economic damages to a class with respect to whom D knows or has reason to know are likely to suffer such damages from its conduct.

(i) The People Express case is really an exception of the general rule, pushing the boundaries of causality even further. However, it does build on a sensible foundation…i.e. accountants exceptions and other holes in the per-se rule against PEL.
F) Policy-Based Duty Exemptions
1) Courts frequently limit tort relief based on public policy concerns.

2) Example: Regulators try to limit utilities’ liabilities resulting from interruptions of service.

3) “Public Duty Rule”: 

(a) Generally arises in cases where P alleges that a local gov’t has acted careless w/r/t some affirmative duty. 

(b) In invoking this rule, courts deny liability on the ground that the gov’t does not owe its duties to any individual member of the public.

(c) This is close to what the court invokes in Riss.

(d) Exception: Some jurisdictions hold that if the gov’t in question made an affirmative overture or a particular undertaking to P, the restriction doesn’t apply.
4) *Cases:

(a) *Strauss v. Belle Realty Co. (NY 1985): 1977 New York power failure case about whether Con Ed owes a duty to a tenant who suffers personal injuries in a common area of an apartment building if his landlord (but not he) contracts with Con-Ed for that common area. Court emphasizes the lack of a contractual relationship and the public-policy need to restrict the “orbit of duty” in denying relief to P (as this blackout presumably affected millions of people). Dissent takes issue with majority’s PP analysis, finding it perverse that the wider the scope of injury, the less responsibility is incurred for resulting injuries. 
(i) Calabresi’s “cheapest cost avoider” lurks in the background of this case.

(ii) In this particular case, there’s a strong argument that ConEd was not the cheapest cost avoider (to use Calebrisi’s phrase). Maybe the apartment owner was the cheapest cost avoider? Maybe Strauss was the cheapest cost avoider?
(b) *Riss v. City of New York (NY 1968): Icky case in which Linda Riss is being terrorized by Burton Pugach…lye in face, police did nothing, etc. Court is reluctant to extend duty to this municipal oversight, and thus finds for D. Dissent finds it ridiculous that the court has decided that the city has no duty to provide police protection to any one individual.

(i) Sovereign immunity.

· Separation of powers idea. Legislators and executives are much more democratically accountable than the courts, so those entities should make budgetary decisions?

· Holding gov’ts liable would have significant implications for the public treasury.

VI)  Causation – Factual Causation
A) Factual Causation – General

1) Formulation of the “But-for” test: Would the plaintiff have been injured if the defendant had acted with reasonable care?

2) Alternative “substantial factor” test: was the defendant’s negligence a major contributing factor?

(a) Never ever ever use this on an exam.

3) The conceptual application of the above tests can differ, but the outcome usually converges.

4) ( Restatement 3rd § 26 (Factual Cause): Tortious conduct must be a factual cause of physical harm for liability to be imposed. Conduct is a factual cause of harm when the harm would not have occurred absent the conduct. Tortious conduct may also be a factual cause of harm under § 27.
(a) Comment E: The requirement that the actor's tortious conduct be necessary to the harm requires a counterfactual inquiry. One must ask what would have occurred if the actor had not engaged in the tortious conduct.
(b) Comment J: The substantial factor test has not withstood the test of time
(c) Comment N: A number of courts have recognized a lost opportunity (or lost chance) for cure of a medical condition as a legally cognizable harm.
5) ( Restatement 3rd § 27 (Multiple Sufficient Causes): If multiple acts exist, each of which alone would have been a factual cause under § 26 of the physical harm at the same time, each act is regarded as a factual cause of the harm.

B) But-For Causation:

1) Basic Test for But-For Causation:

(a) Identify the defendant’s wrongful conduct.

(b) What is the injury for which the plaintiff is seeking redress?

(c) What would have happened if the defendant had not engaged in this wrongful conduct? In particular, would the plaintiff’s injuries have arisen had the defendant not acted wrongfully?

(d) (This doesn’t need to be complete disproof of other theories of causation)

2) Extensions and adaptations

(a) Loss of chance (e.g. Falcon)

(i) “But-for the plaintiff’s negligence, this loss of chance wouldn’t have occurred.”

(b) Multiple Necessary Causes (e.g. Macdonald)

(i) Adaptation is but-for test

(ii) Two negligent parties can be considered but-for causes

(c) Multiple Sufficient Causes

(i) Abandons but-for test insofar as specificity is concerned.

(d) Alternative Liability

(i) Again, we find causation despite not satisfying the but-for.

(e) Market-share Liability (Sindell)
3) IMPORTANT ISSUE TO REMEMBER WHEN CALCULATING PROBABILITY
(a) But-for causation is calculated as a percentage of negligence. In other words, you’re seeing if the act/omission accounted for more of 50% of the chance that exists. (This is much more difficult to explain than it is to demonstrate)

(b) Example: If, in Grimstad, lacking a buoy raised decedent’s likelihood of death from 40% to 60%, P wouldn’t be able to recover…because the lack accounted for 20%/60%, or less than 50% of the established risk.

(c) Example 2: if 500 people fall overboard (in two shifts), and there are 100 deaths with life buoys (20%) and 300 deaths without (60%), we can establish that not having the buoys is a 2/3 risk, or greater than 50%. In a subsequent action, all plaintiffs could conceptually recover…which would overcompensate on a 1/3 basis.

4) Lost-Chance Doctrine:

(a) Plaintiff has to have died. Consequently, you don’t see loss-of-chance doctrine being used when plaintiff has suffered a non-fatal injury.

(b) The doctrine reconceives the injury, redefining it from death to loss of chance of survival.

(c) We see a “total” loss of chance of survival…we don’t seem to currently quibble over “40% chance of survival” to “10% chance of survival.”

(d) The remedy is defined to be the percentage of the damages that the plaintiff would have obtained for wrongful death. The percentage is usually the equivalent to the lost chance of survival.

(e) Don’t focus on whether the victim had a 50% chance of dying to begin with. The key thing is: can the plaintiff prove that the doctor’s negligence was the but-for cause of the plaintiff’s death given the background risk? The plaintiff is not going to be able to prove that the doctor’s negligence was the but-for cause of death if the background risk was over 50%.

5) Matsuda article:

(a) Discussion of the limits of proximate cause and duty…and, more specifically, how these doctrines limit liability.

(b) On 2217, she speaks of moral responsibility, not legal responsibility. The very narrow case where she’s willing to dole out legal liability has to do with matters involving children.

(c) Matsuda wants us to look at the “overall scheme of things” cheapest-cost avoider…not just the “dealer level” entity.
6) *Cases:

(a) *New York Cent. R. Co. v. Grimstad (Cali 1920): Guy gets thrown off of a barge into the water; wife runs to get a line to save him, but he drowns. P (wife) sues the bargeowner, alleging negligence for failing to equip the barge with a life-buoys and other miscellany. Court rules that the jury couldn’t have possibly found that the mere existence of a buoy would’ve saved the guy; thus, it grants D’s motion to dismiss the complaint.

(i) Remember, the burden of proof here is on the plaintiff to prove cause. 

· It has to be more likely than not that the defendant’s wrongful conduct is what led to the plaintiff’s injury.

(b) *Zuchowitz v. US (Conn. 1998): P claims to have developed a fatal condition as a result of D’s negligence in prescribing an excessive amount of a drug. Court departs from the standard “more likely than not that negligence contributed” standard, and instead embraces the “burden-shifting” model proposed by ‘dozo, which emphasizes that a mishap resulting from a clear act of negligence implies causality, and it is up to D to actively rebut the but-for causality.   
(c) *Skinner v. Square D Co (Mich. 1994): Tumbling-machine switch case…essentially a products liability action. Court rules that P has not manifested a genuine issue of factual causation, providing instead a causation theory based on conjecture and possibility. Dissent objects, but my lack of any electrical knowledge precludes me from understand what the objection is based upon. 

(d) *Beswick v. Philadelphia (PA 2001): Guy collapses, wife calls 911, dispatcher refers the emergency to a private company, which causes no end of delays. In the end, P alleges that the ~16 minute delay caused the death at hand. D basically argues that he would’ve died anyway. Court rules permitting testimony by P’s expert witness that establishes that, had everything gone “according to plan,” P had a 34% chance of survival.

(i) One reading of this: The court here relaxes the but-for test. They might do this for policy reasons…34% of living is not insignificant.

(ii) And besides, it’s outrageous to let these people get off for exacerbating the exact sort of situation they were supposed to be preventing. If we let the emergency response people get off here…what signal does that send? 

(e) *Falcon v. Memorial Hospital (Mich. 1990): A recovery for lost opportunity case. Falcon gives birth, goes cyanotic, and dies; an IV line could’ve given her a 37% chance of survival. Court holds that her heirs should have a cause-of-action despite the fact that the chance of survival didn’t break the 50% barrier.

(i) Court holds that the defendant is liable if he destroyed a substantial chance of survival.

(ii) The court defines the loss of the 37.5% chance of living as an injury.

(iii) Under Falcon, the wrongful death plaintiff who prevails on a loss-of-a-chance theory will get only a percentage of this compensation corresponding to the percentage change of which the decedent was deprived.
(iv) Michigan’s legislature almost immediately overturns this doctrine (which, notably, never extended outside of death actions).

C) Multiple Necessary/Sufficient Causes/Joint Tortfeasors

1) Joint Tortfeasors
(a) Classical “Joint Tortfeasors”: parties who agree to engage in tortious conduct.
(i) Actual cases of joint tortfeasance are relatively rare.
(b) Modern variant: Focuses on the injury being the product of multiple parties.
2) Theories of multiple causation sometimes act to “excuse” instances where the but-for element isn’t necessarily clear for multiple defendants. 
(a) This is especially true in cases of multiple sufficient cause, where any actor’s individual action would have been sufficient to cause injury.
(b) In general, the tendency of course is to overdeter. For example, if fire A (from a lightning strike) burns down P’s house in tandem with fire B (started negligently), B will likely be held liable despite not being a true but-for cause.
3) Multiple Necessary Cause:
(a) Applies when the independent careless conduct of two (or more) actors each functions as a cause of P’s injury.
4) *Cases:

(a) *McDonald v. Robinson (Iowa 1929): Two cars collide, interlock, slide, and hit a pedestrian. P alleges that both were driving negligently. Court holds the two Ds liable as joint tortfeasors, agreeing with the lower court that combined negligence brought about the outcome in the case.
(b) *Alridge vs. Goodyear (Maryland 1999): Ps allege that they developed various diseases as employees of Kelly-Springfield’s tire plant (the allegation is based on chemicals Goodyear supplied). Court notes that Goodyear supplied only a small number of the potentially dangerous chemicals involved; moreover, some chemicals were only dangerous in combination and not by themselves. Court goes on to point out that Ps cannot identify a particular chemical that was the legal cause of their injuries. Thus, court awards SJ for D. There’s also an issue here about exceptionally vague expert witnesses submitting affidavits for many Ps.
(i) Federal courts now generally expected to review studies on which an expert’s testimony is based in order to determine if it puts forward a valid causational analysis.
D) Factual Causation and Burden-Shifting
1) Market-share Liability Discussion:
(a) Arguments for:

(i) Accident victims should receive compensation!

(ii) Deterrence. 

· We’d under-deter if we didn’t penalize manufacturers of fungible products.

(iii) We should be striving to embody in the law and practice more collectivist ethics. (Matsuda!) Besides, you can definitely connect these people to the source of harm

(b) Arguments against!

(i) Pushes out beyond individualist ethic embody in tort law.

(ii) Courts have less of a democratic pedigree?

(c) MSL is mostly limited to DES cases.
2) *Cases:

(a) *Summers v. Tice (Cal. 1948): P is hit with birdshot during a hunting trip. The problem: there are two Ds, both of whom shot at the same time…thus, it’s difficult to tell who actually injured P. Court notes that it would be unfair to let Ds escape from liability simply because P can’t identify exactly who injured him (when both were clearly negligent). Ds are thus held to be jointly and severally liable. .
(i) This case takes the onus with respect to proving actual causation off of P and placing it onto D to disprove. 
(ii) One explanation: clear negligence makes the court more willing to relax causation.
(b) *Sindell v. Abbott Labs (Cal 1980): DES case; P is injured by a drug taken by her mother during pregnancy, but cannot identify the manufacturer of the precise product. Court holds that the fungibility of the products warrants an extension of the Summers doctrine, and imposes a market-share “substantial share” liability calculus in order to discern damages: Ds that cannot prove that they did not actually injure P would be liable according to market share.
(i) NO JOINT AND SEVERAL LIABILITY. Liability is just several. Damages are proportionate to each D’s share of the market share of DES. P is not guaranteed 100% damages, especially if defendants exculpate themselves.
(c) *Hymowitz v. Eli Lilly (NY 1989): More DES. More MSL.
(d) *Skipworth v. Lead Industries Assn (PA 1997): A lead-paint case. Ps cannot identify the manufacturer of the paint that Skipworth ingested, so they sue basically all manufacturers of lead house paint during the period in question. Court upholds SJ for D, noting issues of fungibiltiy with regard to the lead bioavailability in the paints; it thus declines to adopt a MSL formula.
VII) Causation – Proximate Causation
A) Proximate Cause, Generally
1) Stoplight: You only analyze proximate cause if you definitely have a factual cause
2) Two ways of thinking about proximate cause:

(a) It all boils down to foreseeability. Was the harm that P suffered a foreseeable consequence of the defendant’s negligence?
(b) This is another framework through which courts make policy decisions re. damages.

3) Abraham: Two major tests for proximate cause

(a) Foreseeability: Foreseeability really is proximate cause in most cases.

(b) Harm-within-the-risk test: Is the risk of the injury P suffered one of the risks that makes D negligent?

4) Intervening and Superseding Cause

(a) Superseding cause: Subsequent act of negligence supersedes D’s act, “breaking” the chain of causation.

(i) In the (nowadays infrequent) situation where there is a superseding cause, D is relieved of all liability.

(ii) Special application: Medical malpractice is never a superseding cause.

(b) Intervening: D’s action is still a proximate cause of P’s injury.

(i) Courts tend to favor intervening causation over superseding causation.

5) What must be foreseeable?

(a) Unforeseeable plaintiffs – Foreseeability is most required here. 

(b) Unforeseeable extent of harm – Foreseeability is generally not required here (this is essentially the eggshell-plaintiff rule)

(c) Unforeseeable type of harm – Sometimes foreseeability is required

(i) Notable case: In Re Polemis: Plank falls, causing spark, igniting explosion. Court sees the direct cause-and-effect and holds that foreseeability is satisfied.

· Court: It wasn’t foreseeable that dropping the plank would cause the ship to become engulfed in flames. But it doesn’t matter; the test for proximate cause is whether the harm was a direct result of the defendant’s negligence. And here, it is. 

·  Problem: What does it mean to say that something is a direct consequence of something else?

· Here, we seem to mean close in time/space.

· Polemis also involves a contracted-out exemption from liability that is overruled by the directness involved.

(ii) The Wagon Mound: Ship negligently flushes oil in harbor; harbor catches fire and is destroyed. Court holds that D is not liable for the fire damage, because it isn’t foreseeable. Later holdings suggest that this should be interpreted to excuse unexpected types of harm.

(iii) (Most American courts reject the above)

(d) Unforeseeable manner of harm – Unless in retrospect the manner in which a foreseeable P suffered a foreseeable type of harm seems to be extraordinary, the fact that the harm occurred in an unforeseeable manner does not bar recovery (Abraham).

6) Proximate cause is generally a jury question.

7) *Cases
(a) *Union Pump v. Allbritton (Tex 1995): Pump catches fire, P assists in abating the fire…and several hours later, P slips while taking a shortcut around the pump. Court holds that the fire had really come to a rest by the time that P was injured; the circumstances surrounding the injury were too remote to support legal cause. Concurrence emphasizes that this doesn’t satisfy proximate cause either, as the injury simply isn’t foreseeable. Dissent insists that the emergency situation was still ongoing.

(b) *Metts v. Griglak (Pa. 1970): A bus collides with an automobile on a terrible, snowy day. A passenger on the bus brings suit; automobile driver impleads Greyhound, whose bus (She claims) did various vision-obscuring things to her. Case basically hinges upon the fact that Greyhound was speeding. Court holds that a collision occurring when Greyhound was almost a mile away from the scene was not a harm reasonably foreseeable from its slight speeding; Greyhound’s raising of a “snow swirl” was non-negligent. Dissent thinks this issue should’ve gone to the jury. 

(c) *Britton v. Wooten (Ky. 1991): A store catches fire, destroying its building and a building owned by P. P alleges that D’s employees stacked trash that was flammable all the way up to the eaves. There’s intimation of arson, which D avers breaks the causal chain: “criminal acts of third parties relieve the original negligent party from liability.” Court rejects this premise, holding that a true “superseding cause” must be extraordinary…and this is anything but. Reverses SJ.

(i) Favorite quote ever: “One who suspends a sword of Damocles over the head of his neighbor must respond in damages for the consequences if another, allured by the temptation, cuts the tender cord.” 

(ii) Rejects per-se superseding cause rule.

(d) *Palsgraf v. LIRC (NY 1928): Most famous case ever! Guard dislodges passenger’s package, it explodes, scales fall, Palsgraf injured. ‘dozo sez that there was no duty here—what transpired was outside of the standard “orbit of danger,” and few could have known that the package would have been dangerous. Andrew’s dissent focuses on proximate cause, noting that if the standard for proximate cause is based on time/space proximity, then this certainly meets the requirements. Etc. Too complex for me to squib.

(i) What would be an argument for saying that she was owed a duty?

· She’s a ticket-holder, and thus there’s a contract with the railroad.

· Dissent says that duty percolates throughout situations.

· Focus on professional responsibility of the guard?

· Focuses on premises liability? She’s an invitee? 
(e) *Petitions of the Kinsman Transit Co. (2nd Cir. 1964): Buffalo ship collision situation.  Judge Friendly holds that in some situations it is not unfair to assign liability for unforeseen harms to D who has already been found to have acted carelessly.  Specifically: since D were already subject to liability for lesser harms foreseeably caused by their negligence (like damaging the other ship that was run into and ripped free so that it also floated downstream), it is perfectly appropriate to add on liability for additional, highly improbable but potentially vast harms, like the property damaged by the resultant flooding (after the ships formed a kind of dam).  Essentially, this argument says that if an actor is duty-bound to take precautions for the benefit of P against certain types of harm, and his breach happens to cause other kind of harm, there is no reason not to hold D liable for this other harm as well.
(i) There is a policy aspect here.

(ii) Friendly uses an interesting combination of a directness and foreseeability test.

(f) ( Restatement 3rd § 29 (Proximate Cause): An actor's liability is limited to those physical harms that result from the risks that made the actor's conduct tortious.
(g) (Comment F talks about the relationship of the above with duty)
B) Proximate Cause in a Statutory Setting
1) You can have torts that are the products of statutes.

2) In effect, Sec 9 of the Endangered Species Act is a statutory tort.

(a) Passed in the early 1970s. Intended to protect endangered and threatened species.

(b) “Significant” modification that “actually” injures wildly.

(c) But basically, Section 9 is a statutory tort…with a citizen’s suit provision that allows individuals to prosecute based on Sec 9.

(i) Controversial! Broad

(d) Why is Sec 9 in the act?

(i) One of the major threats to species is the destruction of habitats. 
3) *Cases:
(a) *Babbitt v. Sweet Home (Supreme Court 1995): Statute makes it unlawful to “take” certain species; there’s a major question of foreseeability in play with regard to what is actually unlawful. Ds argue that activities causing minimal or unforeseeable harm shouldn’t violate the act. Court rules that the wide scope of harm is reasonable; concurrence emphasizes that it only penalizes actual, and not hypothetical, harm that results from actions. Scalia quibbles about hypothetical populations and asserts that this is essentially strict liability.

(b) *Strahan v. Coxe (Mass 1997): P challenges the ability of the state to grant licenses for activities that could have the effect of injuring whales. Ds argue that the statute in question was not intended to prohibit the actual licensing because that activity cannot be a proximate cause of injury. Court holds that while the licensing argument is slightly indirect, it is not so remote that the “proper” use of licensing would end up violating federal law in the manner described by P.

VIII) Negligence – Defenses
A) Affirmative defenses – failure to assert these in a timely fashion can constitute a waiver of the defense.

B) Contributory Negligence
1) Bars P from recovering in negligence if P is also negligent.

(a) Historically operated as a full defense; P was completely barred from recovery.

2) Acts of contributory negligence need not be harmful to someone else (e.g. voluntarily using a defective chainsaw when nobody is around can be “self-restrained” contributory negligence).

3) Abraham: It isn’t entirely clear historically why contributory negligence developed as it did, as a complete bar to P’s recovery.

4) Doctrinal Exceptions to Contributory Negligence

(a) Safety Statute Exception – When D’s negligence involves a breach of a statute designed specifically to protect a class of persons unable to protect themselves against D’s negligence, contributory negligence by a member of the class doesn’t bar recovery.

(b) Intentional Tort Exception – Contributory negligence is not a defense to an intentional tort.

(i) Acting with intent to harm another is far worse than negligence under the tort hierarchy. 

(c) Last Clear Chance exception - If D had the last clear chance to avoid harming P, then P’s contributory negligence is not a bar to recovery.

(i) This is regarded as an exceptionally confusing doctrine.

(ii) Essentially, the idea is that a clear chance is one that is very avoidable, thus making D an order of magnitude more negligent than P. 
5) Has been replaced in most jurisdictions with comparative negligence.

(a) Phased out gradually from around 1970-1990, although it still exists in some jurisdictions.

6) (Cases are under Comparative Negligence, below)

C) Comparative Negligence/Other Systems
1) Some assignment of damages occurs despite P’s negligence.

2) Varying methods of implementation

(a) Some jurisdictions/instrumentalities prefer an “even split” of damages.

(b) “True” comparative responsibility: allocate responsibility between P and D based on their relative degrees of fault

(i) Variation one: Allocate responsibility inversely to the costs of prevention.

(ii) Variation two: (rare) Strictly implement via relative negligence, not relative fault.

3) Comparative Responsibility regimes

(a) Pure comparative responsibility regime:  A negligent P is allowed to recover regardless of how much she is at-fault, although her recovery is reduced to reflect the degree to which she is at fault.  For instance, a P who is 99% at-fault can recover 1% of her damages from D (provided of course that D is negligent).

(b) Modified comparative responsibility:  A negligent P can recover only if her negligence does not exceed a certain threshold.  Some states prevent a P from recovering if her negligence equals, or is greater than, D’s negligence.   In these states, P cannot recover is she is 50% at-fault and D is 50% at-fault. Other states are more generous to negligent Ps and prevent them from recovering only if their negligence is greater than D’s.  In these states, P can recover if she is 50% at-fault and D is 50% at-fault, but not if P is 51% at-fault and D is 49% at-fault. (both of these from class handout)

4) To whose fault is P’s fault compared in a modified scheme?
(a) When there is only one D, P’s fault clearly is compared only to that D’s.  

(b) Complications arise when there are multiple Ds, and the state has a modified comparative responsibility that prevents P from recovering if her fault reaches a certain threshold. Most modified comparative responsibility states compare P’s fault to the combined fault of the Ds; some, however, apply an individualized system.
5) The jury generally decides the comparative responsibility calculus.
6) *Cases
(a) *United States v. Reliable Transfer Co. (Supreme Court 1975): P sues the US for failing to maintain a light that would’ve helped it avoid a sandbar. Case discusses the admiralty rule of equal division of damages. Court here decides to depart from equal division and instead adopt proportionate liability.

(b) *Hunt v. Ohio Dept. of Rehab and Correction (Ohio 1997): P loses her hand in a snowblower, and alleges that D negligently instructed and trained her to use it…and was not supervised while using. P’s a prisoner, so there’s a special relationship at play here. Court holds that P was not properly instructed in the use of the snowblower, and says that she was 40% negligent (an easy way around Ohio’s modified C. negligence statute).

(c) *Baldwin v. City of Omaha (Neb. 2000): P has a psychotic episode, is shot during a scuffle, sues police. Court holds that P was negligent in his decision to discontinue his medication before the break…specifically, 55% negligent, thus barring his recovery.

D) Express Assumption of Risk
1) Definition: An advance, contractual agreement to waive a right to bring a tort action against a potential injurer.

(a) The basic intuition underlying the doctrines gathered under the heading of assumption of risk is that Ps should not be able to recover when they are hurt by risks to which they have consented.

(b) However, a frequent question involves whether P is barred from suing for D’s careless conduct. 

(i) P could probably not sue, for example, if he breaks his ankle while skydiving, if breaking one’s ankle during skydiving is a remote but potential risk inherent in the activity. But P could sue if a broken parachute exacerbates his injury.

2) When a D invokes a release given by a P as a defense, issues similar to ones you encountered in contract law may arise since a release effectively is a contract.  For example, P and D might argue about whether P’s freely consented to the release or whether the release covered the risk that injured the P.  P also might argue that the release is void as a matter of public policy. 

(a) Four factors towards a determination of a valid exculpatory agreement:

(i) Existence of Duty to the public

(ii) Nature of the service performed

(iii) Whether the contract was fairly entered into

(iv) Whether the intention of the parties is clear and unambiguous

3) Tunkl Test – Used to determine whether an agreement is void on public policy grounds (no; you don’t have to hit every plank):

(a) Business suitable for regulation?

(b) D performing service that is of great importance to the public and often a matter of practical necessity for some members of the public?

(c)  D holds himself out as willing to serve any member of the public, or at least any member meeting certain standards?

(d) Due to essential nature of the service, D has a decisive bargaining advantage? 

(e) D offers standardized adhesion contract and doesn’t allow people to buy additional protection against negligence?

(f) Purchaser puts himself or his property under D’s control?

4) *Cases
(a) *Jones v. Dressel (Colo. 1981): P (a minor) signs a contract with D (sports aviation concern). Plane crashes, injuring P, but the contract removes ability to claim tort damages. P waits two years to sue, contending, inter alia, that the exculpatory provision is void via public policy and that an air crash was beyond the scope of the agreement. On the basis of public policy—interpolating the lack of “necessity” of the operation of the flight company and its exclusive nature—the court upholds SJ for D.

(b) *Daluri v. SKI Ltd (Vermont 1995): P collides with a metal pole while skiing. He’s signed a form releasing the ski resort from liability. The court holds that the release was unambiguous in its exculpatory stance. However, it holds that the release is invalid on public policy grounds, as the ski resort is effectively a public service (plank C of Tunkl): “if D was permitted to obtain broad waivers…an important incentive to manage risk would be removed.”

E) Primary Implied Assumption of Risk (aka “No Duty Breach”)
1) Abraham: There is nothing “primary” about this. This nomenclature is absurd and confusing.

(a) Me: Agreed!

2) Definition: Ps should not be able to recover because they assume risks inherent in an activity.
(a) Example: A wallaby-washer assumes the risks inherent in wallaby-washing, and shouldn’t be able to sue for assorted bites, kicks, and scratches.
3) This isn’t strictly a defense: When a D successfully invokes primary implied assumption of risk it is often possible to explain the outcome in the case in terms of other factors, for example on the grounds that D didn’t breach the requisite standard of care or didn’t owe P a duty.

F) Secondary Implied Assumption of Risk (aka semi-Contributory Negligence)
1) Definition: Consciously taking an unreasonable risk.

(a) P should not be able recover even if the D is negligent because P has knowingly assumed the risk of D’s negligence.

(b) D usually is negligent in secondary implied assumption of risk cases.

2) Comparisons with contributory negligence and comparative negligence

(a) In old days: whether you had contributory negligence or secondary implied assumption of risk didn’t matter, as you were barred regardless.

(b) Now: While you aren’t barred under comparative negligence, you are barred under SIAR. 

3) Some jurisdictions have done away with this entirely.

(a) Why even still have it?

(i) The logic about how we’ve discussed this seems to suggest that we can get away with implied assumption of risk. The only thing I can say is defense of maintaining some aspect of this is the idea that we want to respect people’s rights to make choices…and this means, consequently, that we must sometimes hold them to these choices. There might be a better regime available to do this, though.

4) New York’s special law: In NY, implied assumption of risk is retained as an affirmative defense, but is only partial…basically acting more like comparative fault than contributory negligence.

5) *Cases:
(a) Monk v. Virgin Islands (3rd Circuit 1995): Guy manages to electrocute himself on a construction site. D raises assumption of risk defense…which is important, because the Virgin Islands has a comparative negligence scheme. Court holds that P knew the risks of his actions (re. using his hands instead of a tag line) and is thus barred from recovery via secondary implied assumption of risk. 

G) Reasonable Risk-Taking 
1) A subset of the above: non-negligent, reasonable risk-taking. 

2) The modern trend is to hold that this is not a defense in negligence; that non-negligent assumption of risk by P doesn’t negate D’s negligence.

IX)  Strict Liability and Abnormally Dangerous Activities
A) Strict Liability
1) While negligence requires showing D was at-fault, under strict liability D is liable without fault.  Consequently, a D subject to strict liability often is said to act at his peril.  

2) However, for D to be liable under strict liability, D’s action still must be the actual and proximate cause of P’s harm.  In addition, defenses such as assumption of risk also may apply.

3) Rationales:

(a) Fairness

(b) Loss-spreading

(c) Problems of proof for ultrahazardous activities

4) Strict liability generally applies in three situations:

(a) Conduct that interferes with the possession, use, or enjoyment of land or personal possession

(b) Abnormally dangerous/ultrahazardous activities

(c) Product defects.

5) Strict Liability does not replace negligence liability; it is imposed in addition to negligence liability. 

6) *Cases
(a) *Rylands v. Fletcher (1868): D constructed a reservoir that then flooded P’s mines.  Even though D was not aware of the mines, D was strictly liable because of the non-natural use of the land. Blackburn-Cranworth formulation: If D brings something onto the land for his own use that may cause damage if it escapes, and it does escape, there is strict liability. Lord Cairns formulation: distinction between the natural and non-natural uses of the land.  D is strictly liable for activities that are not natural uses of land.

(i) Note: No nuisance here, because hazard wasn’t continuous.

(ii) US courts hate this case for a long while, and attempt to stay away from strict liability throughout the 19th century.

(b) *Losee v. Buchanan (New York, 1872): Steam boiler explodes, landing on P’s premises and destroying property. Court rejects the Ryland ruling, holding that one cannot be liable without negligence; thus, as D had a right to put the boiler on his premises, he is not liable without a showing of negligence.

(c) *Turner v. Big Lake Oil Co (Tex. 1936): Salt water escapes from D’s ponds and injures P’s land. Seizing upon the “natural use” portion of Rylands, the court emphasizes that storing water (especially for oil) is a natural/desirable use in Texas; thus, D is not liable without negligence.

(d) *Lubin v. Iowa (Iowa, 1965): A city water main breaks and floods the basement of P’s store. Court holds that strict liability should be followed, as the town should not be able to leave a water main underground without inspection and escape liability when it eventually breaks. SL is applied here to incentivize the city on a deterrence rationale. 

B) Abnormally Dangerous Activities
1) This is the reigning standard for strict-liability determinations.

2) The primary test is one promulgated by the 2nd Restatement.

3) 2nd Restatement Test: (use this on the exam
(a) existence of a high degree of risk of some harm to the person, land or chattels of others;

(b) likelihood that the harm that results from it will be great;

(c) inability to eliminate the risk by the exercise of reasonable care;

(d) extent to which the activity is not a matter of common usage:

(e) inappropriateness of the activity to the place where it is carried on; and

(f) extent to which its value to the community is outweighed by its dangerous attributes.

4) The above can be boiled down to two factors: is the activity highly dangerous ((a) through (c))?  is the activity of common usage? ((d) and (e)). (don’t use this on the exam)

5) *Cases
(a) *Indiana Harbor v. Cyanamid (Il, 1990, Posner): D is a chemical manufacturer, ships chemicals, they escape. P asserts that that the transportation of chemicals through Chicago is an abnormally dangerous activity. Posner notes that if proper care is taken, risk of a spill is negligible (see 2nd Restatement C). Posner goes on to observe that the real inappropriate land use might be the residential use around the Blue Harbor yard, and not the commercial/industrial use thereof. SL denied!

(i) Why does Judge Posner refuse to apply Strict Liability?

· 1) It’s the activity of actually shipping the stuff that really applied here. It isn’t about the chemical; it’s about the transport.

· 2) He wonders whether the level of risk will remain high despite an effort to reduce it. (these are from class discussion)

· Sum: SL won’t do anything!

(b) Siegler v. Kuhlman (Wash. 1973): Guy is driving a gasoline truck (non-negligently, by his claims) when the tank trailer disengages, falls, and spills gasoline which is ignited by a passing car. Court cites, inter alia, problems of proof in other tort implementations and the dangerous nature of the transportation of gasoline in ruling that strict liability applies.

(c) *Klein v. Pyrodyne Corp (Wash. 1991): P injured at a fireworks display. Court holds D strictly liable, citing the abnormally dangerous nature of detonating fireworks (and also bringing in public-policy considerations).

(d) *Miller v. Civil Constructors (Ill 1995): P avers that discharging firearms is an ultrahazardous activity. Court sez: no!

6) ( Restatement 3rd § 20 (Abnormally Dangerous Activities): 
(a) An actor who carries on an abnormally dangerous activity is subject to strict liability for physical harm resulting from the activity.
(b) An activity is abnormally dangerous if:
(i) the activity creates a foreseeable and highly significant risk of physical harm even when reasonable care is exercised by all actors; and
(ii) the activity is not one of common usage.
X) Products Liability
A) The Beginning
1) Doctrine evolves

(a) Privity (i.e. liability only in direct buyer/seller relationships…no third parties, no family members), to

(b) Negligence (MacPherson), to

(c) Implied warranty (Henningsen), to

(d) Strict liability (Greenman)
2) Prima Facie Case – A is subject to liability to P if

(a) P has suffered an injury;

(b) A has sold a product

(c) A is a commercial seller of such products

(d) At the time it was sold by A, the product was in a defective condition, and

(e) The defect was an actual and proximate cause of P’s injury

3) Three major kinds of defects:

(a) Manufacturing Defects – A particular product has a defect if it diverges from manufacturer’s own specifications (does not need to be mass-produced, though).

(b) Design Defects – There is a flaw in the plan of a particular kind of product

(c) Failure to Warn – A product is defective for lack of adequate warnings when safety requires that the product be sold with a warning, but the product is sold without a warning.

(i) Mislabeled products count under this category.

4) The kinds of accidents we’re seeing in these cases are not cases that seem to win easily under P’s favor under negligence.

(a) Res Ipsa: Problem of intervening causes and/or instrumentalities under P’s control.

5) (note that we still need an injury; this isn’t a back-end into PEL)
6) *Cases:

(a) MacPherson v. Buick (NY 1916): D manufactures a car, sells to P. Car collapses while P is driving. Evidence that defect in wheel could’ve been identified from reasonable inspection (thus, negligence claim). Cardozo holds that D was not absolved from duty of inspection simply because it bought its wheels from a reputable manufacturer; D is responsible for the finished product.

(b) *Escola v. Coca Cola Bottling Co (Cal. 1944): A bottle of coke breaks in P’s hand. She alleges that D, which bottles and delivers the coke, was negligent in selling bottles that are likely to explode. Main ruling rests on res ipsa. Traynor’s concurrence emphasizes the sound public policy behind assigning liability of the manufacturer to a buyer.

(c) *Greenman v. Yuba (Cal. 1963): P buys a “shopsmith”: it ends up injuring him. P introduces evidence that injuries were caused by defective design and construction of the tool. Court holds that a manufacturer is strictly liable in tort in he places on the market a product which has a defect that causes injury (in addition, the tort kills a “timeliness” issue here by bringing in the idea of a “booby-trap for the unwary”). Thus, it is sufficient for P to show that he was injured while using the tool in the way it was intended to be used.

(d) *Cronin v. JBE (Cal. 1972): Bread delivery truck hasp case. P is injured when the hasps in the truck spring forward after a car accident. D argues that P can’t show a “defective” condition. Court disagrees, noting that the purpose of the mechanism is to keep the hasp from moving forward into the driver’s compartment (and accidents, which are foreseeable, must be taken into account by manufacturer). Court notes that proving “unreasonable dangerousness” puts a burden on P that sounds like negligence. Thus, court holds that the Greenman standard is proper; P shouldn’t have to show that the defective condition of the product made it unreasonably dangerous.

(i) This is our beginning of the manufacturing/design defect divide.

(ii) The main reason we read this case is that it says “We shouldn’t interpret 402(A)’s ‘unreasonably dangerous’ language to impose a burden on the plaintiff to show unreasonable dangerosity.”

(iii) IOW: Just establish that there’s a defect. No need for “unreasonably dangerous” assessment. 

7) ( Restatement 2nd § 402A (Special Liability of Seller): One who sells any product in a defective condition unreasonably dangerous to the user or consumer or to his property is subject to liability for physical harm thereby caused…
B) Design Defects and Tests
1) Consumer Expectations Test

(a) A product is defective in design if aspects of its design render it more dangerous than an ordinary consumer would expect it to be.

(b) A flaw or a defect can be given content by comparing the actual product to the prototype in the mind of the ordinary consumer. 

(c) Slightly disfavored at present.

2) Risk-utility test

(a) A product is defectively designed if the risks of its design outweigh its utility

(b) Something of an economic calculus

(c) Differences from the Hand test:

(i) Unlike the Hand formula, this approach doesn’t assume one metric against which you’re weighing different factors. 

(ii) Foreseeability! Risks that were known to the defendant at the time?

(iii) In both contexts, you’re looking at the advantages and disadvantages of something.

(d) Some factors to take into account:

(i) Usefulness/desirability of product to public.

(ii) Safety aspects of product

(iii) Availability of substitute product

(iv) Manufacturer’s ability to eliminate unsafe characteristic of product.
· Note: This is an essential part of a prima facie case on P’s part under Restatement 3rd. 
(v) User’s ability to avoid danger by exercise of reasonable care.

(vi) User’s awareness of dangers inherent of the product

(vii) Feasibility by manufacturer of spreading loss.

3) Many controversies surround which doctrine to properly apply.

4) Progression of California caselaw is a bit unique.

(a) Allows either test via Barker.

(b) However, it’s been drifting away from consumer expectation and toward risk utility, even though Barker remains the law of the land.

5) *Cases
(a) *Cepeda v. Cumberland (NJ 1978): P barely speaks any English and operates dangerous machinery. Yes! Has his hands ripped off by a “pelletizer” when its guard is off. P’s theory is that the machine was negligently designed from a safety standpoint; it shouldn’t run if the guard is removed. P should have to show that a product is unreasonably dangerous (contravening Cali’s Cronin). Court believes that a jury could find that a reasonable manufacturer could expect the product to be used occasionally without a guard; thus, P liability applies.

(i) This rejects consumer expectations standard, as consumers wouldn’t know what to expect here.
(ii) Cepeda holds that contributory negligence is a defense to product liability claims.  As GSZ indicates on page 872, the New Jersey Supreme Court subsequently converted the defense of contributory negligence into comparative negligence and held that comparative negligence is not a defense to a products liability claim when “an employee in an ‘industrial setting’ is injured while using in a foreseeable manner an evidently dangerous products supplied by his employer” (GSZ 873). 

(iii) Contributory negligence != a failure to discover a defect 
(b) *Barker v. Lull Eng (Cal. 1978): P is injured while operating a loader, sues D under design defect. Jury instruction cites “unreasonably dangerous,” which the court (per Cronin) doesn’t like. This jury instruction is improper in light of Cronin; there shouldn’t be any reference to this unreasonably dangerous language. There can be liability if the product is problematic for both its intended use and reasonably foreseeable uses. Court goes further, holding that either the consumer expectations or risk-utility formulations may be used by P to establish design defect.

(i) Barker balancing test: If P proves prima facie case, D now has ability to shoot back. Things it can put forward:

· 1) Gravity of the danger posed by the design

· 2) Likelihood of danger occurring

· 3) Mechanical feasibility of a safer alternative design

· 4) Costs of redesign

· 5) Potential adverse consequences of the new design.

(c) *Soule v. GM (Cali 1994): P is involved in a very odd collision, alleging that a design defect in her car essentially injured her more than she would have been normally (D contends that the collision itself caused the injuries). Court rules that the consumer expectations test is reserved for cases in which the ordinary experience of the product’s uses permits a conclusion that the product’s design violated minimal safety assumptions, and is thus defective regardless of expert opinion re. its merits. While the court declines to limit Barker’s holding re. usability of either test, it holds that the CE test wasn’t proper here, as the esoteric situation at hand is well outside of the consumer’s mien. It views this a harmless error.

(i) Barker was permissive, allowing the plaintiff to go under either prong or both…but Soule gives the authority to the court re. which prong the plaintiff goes under.

XI) Damages
A) Compensatory Damages
1) Economic damages include:

(a) Past and future loss of income

(b) Past and future medical expenses

(c) Past and future homemaking assistance etc.

2) Non-economic damages (or pain and suffering, loss of enjoyment of life, etc.) compensate for intangible harms of injury.  There is a lot of controversy about damages for pain and suffering.  Many states have capped pain and suffering damages in recent decades.
(a) Some say the main interest tort protects is physical security. This could potentially problematize P&S

3) P has a limited responsibility to mitigate damages…e.g. P cannot refuse to seek medical attention in order to drive up pain and suffering award.

4) Aristotle’s philosophical approach: tort law is best understood as concerned to take away tortfeasor’s gains and restoring to the plaintiff whatever he has lost.

(a) GSZ has problems with this:

(i) Few really believe that this is happening.

(ii) Juries certainly don’t know that it’s happening; they go by a “just and reasonable” calculation.

5) Bifurcation

(a) Judges can bifurcate proceedings when parties/judges/etc. are concerned that visceral responses to evidence will affect a verdict.

(b) Most judges weigh on a presumption against granting these motions.
6) Trial courts review jury awards for excessiveness, based on whether the verdict “shocks the conscience” or results from “passion, prejudice or other improper motive” (GSZ 465 note 7).

(a) In some jurisdictions, this can involve comparisons to the awards of other states.

7) Appellate Review

(a) The usual dichotomy: Some courts presume that the TC’s judgment was correct, while others review the jury’s verdict.

(b) As we discussed in CivPro: 7th Amendment’s reexam clause doesn’t bar federal trial judges from overturning jury verdicts.

8) Collateral Source Rule

(a) Holds that a tortfeasor is not entitled to present evidence at trial indicating that the victim has received, or stands to receive, compensation from some other source (e.g. insurance)

(b) Around half of the states have killed this rule

9) *Cases
(a) *Smith v. Leech Brain (Elsewhere 1962): Complex case in which P burns his lip from a spattering of molten metal, and later develops cancer and dies. Basically a reaffirmation of thin-skull rule: after deciding that the burn is probably a but-for cause of the cancer, the court rules that it doesn’t matter if the cancer is foreseeable, so long as the burn is foreseeable. Court does reduce damages based on the idea that the cancer could have been independent. 

(b) *Kenton v. Hyatt Hotels (Mo. 1985): Kansas City skywalk collapse case. P was injured in the collapse and introduces tons of evidence showing, inter alia, lost future ability, pain and suffering, etc. D strenuously objects to this evidence, calling it irrelevant…and, furthermore, maintaining that P’s award is grossly overinflated based on her actual expenses. Court holds that the jury is entitled to consider the intangibles of evidence of past/future pain, etc., in coming to this outcome; holds further that there is no “one test” for finding an award to be excessive. 

B) Punitive Damages
1) The basic test for awarding punitive damages is whether there was “willful and wanton conduct by the defendant”

(a) Other variants: Recklessness, wanton disregard, deliberate indifference

2) Not available in all cases.

(a) A plaintiff is ineligible to receive punitive damages if she can establish only that the defendant wronged her by acting carelessly toward her

3) Burden of Proof: Jurisdictions are split on this. Sometimes clear and convincing is needed instead of preponderance. 

4) Things P can bring up:

(a) Wealth of the defendant! “In order to drive the point home…”

(b) Other extenuating factors, including the “why are you litigating this, D?” point we see here.
5) Constitutional (Due Process) Limits on P. Damages:

(a) Slowly simmering procedural changes turn into actual caps on P damages.

(b) Gore: Limits recovery based on reprehensibility, out-of-state conduct, and comp. damages (though it doesn’t set a strict metric). It implies a ratio test.

(c) State Farm: Narrows the ratio test: a 4-to-1 ratio is closer to the line of constitutional propriety (although departure is reasonable when it’s a particularly gross violation, and lower ratios make sense when compensatory damages are very high). 

(d) Phillip Morris: Can’t use punitive damages for the purpose of punishing D for harming non-party actors. 

6) Posner: Punitive damages basically are a “release-valve” on the criminal justice system, providing an alternate method of seeking damage from minor crimes.
7) *Cases:

(a) *National By-Products v. Searcy (Ark. 1987): Guy is speeding, smashes into the rear of a car, which hits…a house? While D is negligent, court holds that there isn’t enough to justify P damages, as D’s conduct wasn’t willful or wanton enough to show that he knew of the likelihood of causing damage to P. Or something.

(b) *Mathias v. Accor (7th Cir. 2003): Icky bedbugs case. D basically totally ignores its hotel’s bedbug infestation for a long time, lying and acting generally reprehensibly. Court holds that there is sufficient evidence of willful and wanton conduct. Court moves then to P damages calculation, which is well above C damages. Court holds (partially on policy grounds) that the award isn’t excessive.

(c) *BMW v. Gore (Supreme Court 1996): BMW trickery case. Court holds that P damages are excessive based on the lack of real reprehensibility of nondisclosure, the disparity between harm suffered and damages awarded, and the difference between the remedy here and penalties elsewhere; Alabama also can’t rely on out-of-state conduct.

C) Wrongful Death Acts
1) Survival claims:  

(a) brought by estate administrator against D or D’s estate for claims accident victim might have brought if the victim had lived

(b) compensate estate for any harm victim suffered up to the moment of death due to D’s wrong (such as medical expenses, loss of income, and pain and suffering including “conscious prefatal-injury fear and apprehension of impending death”)

(c) in most jurisdictions estate is not compensated for victim’s loss of life’s pleasures

2) Wrongful death claims:
(a) specified beneficiaries (family members) sue for harms they suffer from wrongful killing of decedent, based on wrong done to decedent

(b) until recently, specified beneficiaries usually limited to their pecuniary losses (such as loss of income support from decedent) although pecuniary losses might include loss of guidance, care and companionship.  See Nelson at GSZ 348, which holds that damages may be recovered for loss of service and companionship where they have a monetary value, while damages for mental suffering or bereavement of next of kin are not recoverable.  

(i) allowing beneficiaries to recover for their pecuniary, but not their non-pecuniary, losses due to the victim’s death means that beneficiaries who don’t suffer many pecuniary losses can’t recover much in wrongful death claims

(c) relatives making wrongful death claims inherit defenses that would bear claims by the deceased
3) *Cases:
(a) *Nelson v. Dolan (Neb. 1989): D hits Nelson’s motorcycle, vehicles lock together for 268, Nelson flies away and dies. At issue is whether his estate can recover for the mental anguish the next of kin suffered, as well as the mental anguish Nelson suffered before he died. Court holds bereavement/solace re. next of kin is not recoverable…but that Nelson’s may be.

D) Vicarious Liability
1) Respondeat Superior liability: management is on the hook for the wrong of the employee when employee’s torts arise out of the “scope of employment.”

(a) This is “no-fault” liability: it doesn’t matter how well the employees have been screened. 
2) *Cases
(a) *Taber v. Maine (2d Cir. 1995): Somehow, the government is vicarious liable for the conduct of a seaman who has too much to drink. Whatever.

E) Joint Liability and Contribution
1) J&S Liability availability:

(a) Two negligent actors cause a single indivisible harm

(b) Multiple tortfeasors act in concert.

2) Contribution: D who has paid more than his “share” can require another party to contribute, sounding in restitution. 
3) *Cases:
(a) *Ravo v. Rogatnick (NY 1987): Ravo suffers birth defects; two doctors are to blame, although it isn’t clear who did what. Jury attributes 80% of fault to one and 20% of fault to the other; the 20% one wants to limit P’s recovery to 20% of the total award. Court holds that while fault is apportionable, this doesn’t change the indivisible nature of the injury, and thus the proper implementation of joint/several liability.

(b) *Bencivenga v. JJAM (NJ 1992): P gets into a scuffle at a club and seeks from the club and several unnamed tortfeasors or employees. D attempts to get the court to assign “fault” to the unnamed parties. Court rejects this, holding that the fault of fictitious people may  not be considered when apportioning negligence among parties to a lawsuit. 
