TORTS OUTLINE

Rabin Spring 2008

Hammontree v. Jenner
Facts: Epileptic is driving—with a  license and state knows he has epilepsy plus his doctor said he was OK to drive—and he has a seizure (even though taking his meds) and crashes into woman’s store and injures her.  She sues. She drops the charges of negligence and seeks strict liability.  She doesn’t get it.
Principle: 

VICARIOUS LIABILITY

Doctrine of Respondeat Superior: “Employers are vicariously liable for torts committed by employees while acting within the scope of their employment.” (p. 19)
Christensen v. Swenson
Facts: Swenson was a guard at the steel plant on an eight-hour shift without a break for lunch or bathroom, though she was allowed to order in or run out to get food across the street.  Company knew about the food because the menu was prominently displayed in the office.  Swenson was rushing back to work, driving negligently, and crashed and injured (, who sues employers.

Principle: Three part test for resondeat superior: 

1) Employee must be “about the employer’s business and the duties assigned, and not wholly on a personal endeavor” 

2) Employee’s conduct must occur substantially within the hours and ordinary spatial boundaries of employment

3) Employee’s conduct must be motivated “at least in part” by purpose of serving employer’s interests

Burns responsible because: A) Having Swenson drive around in uniform heightened security, B) Burns was aware (never disciplined) and tacitly sanctioned that its guards would satisfy their need for nourishment in this way, c) “no break policy” encouraged her to be going too fast


--As for “spatial boundaries” (she was just outside), it’s left to the jury



--Restatement 7.07(2)


--Vicarious liability gives incentives to supervise employees and be selective in whom one employs


--Vicarious Liability “a kind of strict liability” 


--Assaults: no to the postal worker seeking to sue post office after boss beats him up in a fight, but yes to the parents of child injured by assaulting baby sitter (at day care facility) because she was responding “to stimulus of the job.  


Children: Parents vicariously liable to a very limited extent, but may be liable for negligently allowing children to do things (p. 58).  
Roessler v. Novak

Facts: Mr. Roesler was admitted as an outpatient at Sarasota Memorial and treated by a radiologist whom Roesler believed worked for the hospital, but who in fact was an independent contractor.  There was malpractice, but the hospital claimed that its not responsible for the contracted party’s actions.  

Principle: Apparent Authority: An actor is responsible for the conduct of an agent when it has—based on an objective standard—presented to the world that the agent is acting on its behalf.  Rest. 409 says employer not responsible for contractor’s action or inaction except in Rest. 429: when services “are accepted in the reasonable belief that the services are being rendered by the employer or by his servants,”—subjective .  (Court: Objective standard vs. Restatement: Subjective (but objectively reasonable) Standard).  

· Whether facts support Apparent Authority: Issue for Jury to Decide
· Note 1: Putting up signs is enough, even in the ER

· ( must show detrimental reliance 
· Restatement more ( friendly than court in Roessler
Concurring opinion: Apparent authority generally good, but not in complex hospital realm, where it should not be left to jury.  Instead, there should be “nondelegable duty” over apparent agency proscribed to all hospitals.  

Brown v. Kendall (Supreme Court of Massachusetts, 1850)
Facts: Two men’s dogs were fighting, and ( used a stick to try to separate and unintentionally struck (, causing grave injuries.  Jury instructions stated that if ( was not duty-bound to interfere with the dogs, then the burden was on ( to prove that he used extraordinary care, lest he be liable.  Appealed by (.

Principle: New Jury Instruction: “If the act was unintentional on the part of (, and done in the doing of a lawful act, than ( was not liable, unless it as done in want of exercise of due care.”  Reasonable Man Standard—puts burden back on ( to prove that ( wanted for reasonable care.  Was this designed w/industrial revolution in mind—allow factories off hook?  Rabin: Cynical—This was just a dog fight.
Adams v. Bullock
Facts: Boy was swinging a stick over a bridge and it struck an electric cord and electrocuted him.  Sues for negligence in not covering the wire properly.

Principle: Cardozo: So unlikely that no reasonable juror could find negligence (Hand-ish)— also points to the impossibility of policing the entire length of the trolley line to make sure people don’t’ swing sticks.  “Chance of harm, though remote, may betoken negligence if needless.”  


Bruan (Note 2, p. 41)—Facts: Wires strung above vacant lot with protective coating that degenerates in three years.  Fifteen years later, people built up a building on the lot and were electrocuted.  Principle and differentiation: ( was negligent in inspecting the coating that was already put in place in Braun—demonstrated an awareness of dangers in this case of unprotected wires.  

· Superior Attributes Asymmetry: One with superior attributes held to higher standard


Greene v. Sibley—“Kneeling Mechanic Case.”  (p. 43).  Juries are not given the Hand Test—often kept to appellate courts.  

REASONABLE MAN STANDARD

Hypo: Woman driving as safely as possible—yet she crashes.  (’s attorney able to prove that a normal person could have stopped earlier, but her reflexes were slow. Today, courts say there is liability here.  Reasonable person standard.  


Roberts v. Ramsbottom (p. 56)—Older man has stroke but it comes on slow, he drives a couple of times that day and doesn’t realize that he’s out of it.  Crashes.  Principle: Two theories of liability: 1) “One cannot accept as exculpation anything less than total loss of consciousness.” 2) Negligent in “failing to appreciate the proper significance” of prior mishaps driving.   Reconciled with Hammontree: epileptic complete loss of consciousness.  –Man doing best that he could—“A Kind of Strict Liability.”


--“Wigging out not a defense”

Mental Ability—Vaughan v. Menlove (p. 55)—Old man piles hay too high and causes fire, and loses suit to (.  Appeal argues that he shouldn’t be held to normal standard, but instead one based on his age.  Court Rejects: “It would leave so vague a line as to afford no rule at all, he degree of judgment belonging to each individual being infinitely various.” 


--Children: Subjective inquiry: what was the capacity of that child? Use that standard in assessing the reasonableness of conduct.  
HAND TEST B ( PL

United States v. Carroll Towing Co.
Facts: Barge became loose from tug and no bargee aboard during normal hours.

Principle: “The owner’s duty…to provide against resulting injuries is a function of three variables: 1) The probability that she will break away; (2) the gravity of the resulting injury, if she does, 2) the burden of adequate precautions.”
Rabin: “Not so clear that Judge Hand had the Cost-Benefit Analysis in mind.”  Think about the Burden of Adequate Precaution. 
Rabin: “Hand Formula Difficult to apply in the personal behavior context.  In personal, rather than business context, how do you monetize the value of extra precaution?”  

Bethel v. New York City Transit Authority
Facts: Man injured when wheel-chair accessible seat collapsed, and sues citing “Highest Degree of Care for Common Carriers.”  

Principle: Time to change duty of extraordinary care for a common carrier—criticism longstanding, and transit is much safer now than it was in the 19th Century.  

· Guns—Wood v. Groh (p. 52)—Kid used screwdriver to break into father’s box and steal gun, which he negligently shot off.  Heightened duty to keep guns safe applied to the father.  “Highest Degree of Care with Guns.”
Baltimore & Ohio Railroad Co. v. Goodman
Facts: Man fails to look or slow down enough approaching train tracks with a clear view, and as a result can’t stop in time to avoid from being struck by a train and killed.

Principle: Holmes Champions “Subjective Fault Principle:” Freedom of Choice.  People are responsible when they take foreseeable risks.  

Rabin: “I don’t buy attempts by Posner to reconcile Hand Formula with Holmes because Holmes never talks about ‘burden of adequate precautions.’”  


--Holmes: Objective Consistency: “Bring Everyone Up to the Same Standard.”


--Holmes (Common Law): Trial judge over time will gain better idea of the standards of the community –If a state of facts is to be repeated, “is it to be imagined that the court is to go on leaving the standard to the jury forever?  (Think the concurring opinion in Bethel).  

Pokora v. Wabash Railroad
Facts: Man killed by railroad but view obscured by boxcar.  Man did not, in line with Goodman decision, get out and look around.

Principle: Both Cardozo and Holmes have a scale of zones on far sides for Directed Verdicts for ( or ( depending on facts, but Cardozo expands the range of what’s left fo the jury to determine.  Cardozo: “Need for caution in framing a standard of behavior that amount to rules of law.”   

Broader Issue: How much discretion should be given to the jury in the “due care issue.”  

Andrews v. United Airlines, Inc.
Facts: Woman injured by falling bag while getting off of flight.  There was no netting, and there were 173 prior incidents of bags falling and “injuring” riders in the previous year.

Principle: Directed Verdict for ( was granted but reversed by Kozinski because reasonable juries could have ruled either way.  1) United aware of risk, 2) heightened care of common carriers, 3) United did not prove that netting would be prohibitively expensive.  Thus, jury could infer that United had not done “all that it possibly could” to prevent…”

· “Case then turns on whether the hazard is serious enough to warrant more than warning.”

· ( “aware” of problem, but perhaps “not well enough coped with”—prudence dictates the standard

Trimarco v. Klein
Facts: Man fell through non-shatter-proof glass twenty years after it was stalled.  At time of installation, it was proper kind of glass, but the standard changed whereas the landlord did not change the glass.

Principle:  “Custom almost never treated as conclusive.” Relevance lies in that it indicates: notice, feasibility, awareness of a safer method.  Customs “Sharpens up inquiry into what the burden of adequate protection should be.”  

· When standards change, it may be necessary for a facility upgrade

· Handish: “Also for jury to decide whether, at the point in time when the accident occurred, the modest cost and ready availability of safety glass…had transformed what was once may have been considered a reasonably safe part of the apartment into one which could no longer be so regarded.”
· Judge Hand on tugboats: Many also don’t have radios—well maybe they’re all too slack?

STATUTES

Martin v. Herzog
Facts: ( driving down center of road at night, and (’s husband was driving around the bend without headlights on.  Crash.  Issue of contributory negligence.  

Principle: “We think the unexcused omission of the statutory signals is more than some evidence of negligence.  It is negligence in itself.”

Rabin: Statutes & Ordinances many are traffic code—they are criminal penalties and provisions, not civil.”  Legislature could have adopted a sentence saying that they are civil too.  

· Court feel in inclined to define “due care” as partially defined by these ordinances because since the legislature has expressed such an opinion, they feel compelled to give it due weight.

Clinkscales v. Carver: Traynor: Failure to violate a criminal statute (or to come close but not violate) is not in and of itself exculpatory.  

Restatement 286: “Court may adopt as standard of conduct of a reasonable man the requirements of a legislative…regulation whose purpose is found to be…a) to proect a class of persons which includes (, b) to protect (’s interests, c) to protect (’s interest against that kind of harm…” (p. 78) 

Tedla v. Ellman

Facts: Brother and Sister walking down pushing junk cart and walking away from traffic, whereas ordinance required walking towards traffic.  They’re struck and killed.

Principle: When unusual conditions occur, strict observance of the rule may defeat its purpose and produce catastrophic results.  “We cannot assme that a statute enacted for the preservation of the life and limb of pedestrians must be observed when observance would subject them to more imminent danger.”  


Levine v. Russel Blaine Co. (P. 73)—Deviation from custom not necessarily negligence per se; must ask, “What was the purpose of the custom?  To protect (?”


--Rule: If statute is just a codification of a CL rule exception or if it was intended to promote safety but following would have been less safe, then deviation from rule is not negligence



--Pistol Drop on Toe: not negligent to give kid pistol for that reason

Statutory Purpose Doctrine: The statute will only apply of the legislature had these kinds of cases in mind.  Gorris v. Scott (p. 84): Legislature never had in mind that this requirement would keep sheep from falling off a ship, so therefore it doesn’t apply (doesn’t preclude ( from arguing on common law grounds that ( was negligent). 


--De Haen v. Rockwood Sprinkler: statute prohibited fencing around shaft to stop people from falling.  A box fell and killed someone below.  Cardozo expands the scope to all big objects to also prevent injury to folks down below.

Licensing Statute:--Mere lack of a license is irrelevant to tort claims.  Brown v. Shyne (p. 84) : ( must still prove that ( drove negligently; absence of driver’s license not enough.  Otherwise it would be strict liability offense.

Compliance: One big problem of treating regulatory compliance as a sign of due care or vice-versa is that long term effects take time.  To say that compliance was enough creates a compensation gap.  Open issue before the supreme court.
CONSTRUCTIVE NOTICE

Negri v. Stop and Shop, Inc.
Facts: Woman slipped and fell, and it as clear that it had been two hours that the floor had been slippery without being cleaned. 

Principle: ( had constructive notice of the danger, and therefore duty to warn or ameliorate.

Gordon v. American Museum of Natural History
Facts: Man slipped on waxy paper from the concession stand licensed by museum and present on the steps.  Sues based on constructive notice.

Principle: “To constitute constructive notice, a defect must be visible and apparent and it must exist for a sufficient length of time prior to the accident to permit (’s employees to discover and remedy it.”  Here, no proof that paper was there for a long time, or that it was a regular occurrence requiring more vigilance from museum or more garbage cans.  


--To avoid dismissal, ( could have:


1) Found witnesses to say that paper were there for a while, 2) ( can’t talk about condition of steps for days past, because that’s prejudicial, 3) Should have known because it was duty to have someone cleaning .  Think about circumstantial evidence.

Chiara: ( need not prove notice if the proprietor could reasonably anticpate the hazardous condition would regularly arise 

RES IPSA LOQUITUR


--“Res Ipsa means that it’s enough to withstand a directed verdict.”

Majority View: After a Res Ipsa case made out, then jury can make permissible inference of negligence

Minority “Stronger” View: After Res Ipsa, then ( must prevent some evidence to avoid a directed verdict.  

Wigmore Res Ipsa: Preponderance of Evidence Plus ( has the info

Prosser: Res Ipsa is a rule of circumstantial evidence that permits an inference of negligence under certain circumstances.  
Prosser Standard of Res Ipsa: Just a rule of circumstantial evidence with a three-part test: 1) no contributory negligence, 2) ( has control of the info and was in control at the time, 3) accident wouldn’t normally occur if not for negligence.  


Rabin: “The only rationale for going to the Wigmore standard is the peculiar access situation: the court needs to get the (’s explanations.  If any ( is really convincing that they’re not responsible, then they must get a directed verdict in their favor, lest we creep towards strict liability.  

Byrne v. Boadle
Facts: Man walking down the street is struck by a barrel of flower, and no one saw it happen, but man was under the window of a flour depot.

Principle: Res Ipsa Loquitur: the thing speaks for itself.  “If an article calculated to cause is put in a wrong place and does mischief, those whose duty it was to put in the right place are prima facie responsible and if there is any state of act to rebut the presumption of negligence, then they must prove them.”  Burden Shifting.  

· People who keep barrels have a duty to prevent them from falling out of the window

McDougald v. Perry

Facts: 130-pound spare tire from an old tractor trailer comes loose and flies back and kills.  ( argues that it’s res ipsa because “tires don’t come loose unless there’s negligence.”

Principle: The mere fact that an “accident” occurred does not waive the res ipsa doctrine.   Res Ipsa Loquitur applies “when something on the basis of common experience and as a matter of general knowledge would not occur but for the failure to exercise reasonable care by the person who had control.”  

Restatement (Second) 328D: Many types of accidents which commonly occur without fault.  Yet there are others—derailment of trains or exposing of boilers, the fall of an elevator, etc.—that don’t commonly occur absent negligence.  “To such events res ipsa loquitur may apply.”  


--Helton v. Forest Park Baptist Church (p. 100).  Woman picked up child from day care and child was injured.  No one could explain.  “Res Ipsa is inapplicable where the instrumentality producing the injury or damage is unknown or is not in the exclusive control of the defendant.”  

Ybarra v. Spangard
Facts: Man injured while unconscious on the hospital table—many doctors, nurses involved, but man has no idea who it was, and seeks to invoke res ipsa to shift the burden onto them.  “Neither the number nor relationship of ( alone determines whether the doctrine of res ipsa loquitur applies.”   “It should be enough that ( can show an injury resulting from an external force applied while he lay unconscious in the hospital.”  

Principle: When one is injured during medical treatment while unconscious, then all (’s who had control over him can face res ipsa.  

Final view on Res Ipsa: It’s a rule of circumstantial evidence, not tantamount to strict liability because jury can still find for (--but if the court like the --but if the court like the Ybarra court is unwilling to grant a directed verdict to a nurse who explains herself, then res ipsa is a big step towards strict liability.

MEDICAL MALPRACTICE
Sheeley v. Memorial Hospital
Facts: Sheeley injured during birth, and seeks to admit as a witness a doctor who is not a specialist in that field.  Defendant doesn’t want a witness who is not a specialist in that field,

Principle: Expert witness need not come from the same specialty as the defendant.  

· Inherent bias in skepticism from a mega-specialist towards a general practitioner

· Conspiracy of silence used to make it hard to get doctors to testify against their brethren

· Hospital may be liable for hiring bad Dr. or not have a doctor capable of performing a cesarean section on duty at a given time

States v. Lourdes Hospital
Facts: Woman injured while unconscious in a manner that would be very likely impossible but for the negligence of the anesthesiologist.   She wants a res ipsa claim, but she wants to introduce an expert to “bridge the gap” of the juries knowledge because an ordinary person wouldn’t immediately know that this harm couldn’t have been caused but for negligence.

Principle: Doctrinal foundation of res ipsa need not lie solely in “everyday experience;” an expert may be brought in to “bridge the gap” in the juries knowledge.  “In an increasingly sophisticated and specialized society such as ours, it is not at all surprising that matters entirely foreign to the general population are commonplace within a particular profession…”

Restatement 328D: “Expert testimony that such an event usually does not occur without negligence may afford a sufficient basis for the inference” of negligence.

INFORMED CONSENT—“usually a back stop claim when ( thinks that there’s a weak claim regarding the actual procedure; “I wouldn’t have pursued the procedure if I had had all of the information that was available.”  

Matthies v. Mastromonaco
Facts: Woman hurts hip and is told to get bed rest.  That was  legitimate recommendation and may have been the best, but doctor failed to tell her about risky alternative surgery.  She gets even more injured and sues

Principle: It is not enough for doctor to give competent advice, doctor must also inform patient of all alternatives and possibilities so that patient can make up own mind.  Must also be told of all risk. “The test for measuring the materiality of a risk is whether a reasonable patient in the patient’s position would have considered the risk material.”
· Until recently, there was a professional standard for what should be disclosed in terms of risk/possibilities

· Now it’s a “What a reasonable person might be told” standard

· Doctor decides what should be advised, but patient decides what risks to take

· Objective Test: What a reasonable person in (’s shoes would have done with the info—inconsistent with how this particular patient might react in a highly idiosyncratic area

· Subjective Standard: What patient would have done herself.  But ( is unreliable at trial.  Rabin thinks that subjective patient-centered standard is correct, though hard to administer.  

AFFIRMATIVE OBLIGATION TO ACT

· Up to 19th Century, manufacturers owed no duty of care because of the “privity doctrine”

· Traditionally, no affirmative duty to act—Plug it through the Hand Formula: Then surely there’s duty to act if there’s a baby lying on the tracks with the train coming.  But at common law, maybe not.  

· Define “reasonableness” slightly differently than the cost-benefit analysis: under circumstances where a rescue would be easy, then there is an obligation to undertake it

Harper v. Herman
Facts: Herman had four guests on his boat, and knew that he was in an area of relatively shallow water.  Harper said, “I’m going in,” and dove, and broke his neck.

Principle: “Superior knowledge of a dangerous condition by itself, in the absence of a duty to provide protection, is insufficient to establish liability in negligence.”  ( should have known the “dangers of water.”

· No duty of care owed because no “special relationship” or “custodial relationship.”

· Emphasis: Without Warning
Special Relationship Categories (rest.  314A):

1) Common Carriers
2) Innkeepers
3) Possessors of land who hold it open to the public
4) Persons who have custody of another “under circumstances in which that other person is deprived of normal opportunities of self-protection.
· “An invitee is owed a duty of care, but a social guest is not”
Exceptions to “Not Affirmative Duty Rule”: 

A. Special Relationship

B. Prevent further harm from non-tortious acts
C. Remove hazard not negligently harmed.
Traditionally it’s thought, “I am not my brother’s keeper.”  But if someone says, “I’m going to dive,” and you say, “Yes,” then you are no longer strangers. So that whole line of reasoning is out the window.  

Farwell v. Keaton
Facts: Friends are stalking a girl and one gets beaten up.  Other friend throws him in side of car and leaves him unconscious in front of parents house.  He dies, but he wouldn’t have if he had been treated within a half hour of losing consciousness.

Principle: “Pre-existing relationship” provides “special duty of care.”  Therefore there is a duty.  “There is a clearly recognized leagal duty of every person to avoid any affirmative acts which may make a situation worse.”

· Once you start to give care, you create a duty for yourself.

· “Where performance has begun, there is no doubt a duty of care.”
· “Implicit in such a common undertaking is the understanding that one will render assistance to the other when he is in peril…”

· Not that ( should have restrained (, but that he should have aided
Once Involved: Courts split.  Rationale of no duty rule gone once already involved.  Incentives unclear.  Possibly rescuers less likely to get involved, or possibly maybe they’ll be more cold blooded about terminating.  Rabin: “Most likely the law has little incentive effect one way or the other because people don’t know what the law is.”  Exception for healthcare professionals, who are well aware of their obligations in emergency situations.
Black Letter Law: Two ways around the “No Duty Rule” 

1) Special Relationship

2) Voluntary Undertaking (Yet question of whether there’s a duty to see it through)
Five Factor Test as to Whether there should be a “No Duty” Rule:
1. Relationship Between Parties

2. Social Utility of Actors Conduct

3. Nature of risk and foreseeability of harm

4. Consequences of imposing such a duty

5. Overall public interest
Interplay between “Duty” and “Breach:” Hypo: Swimmer drowning, rescuer goes out, determines that it’s too dangerous, and swims back to shore.  Has he picked up the mantle (some courts say yes)?  But was not still negligent in not making the rescue?  That’s the question of due care.
· Auto: In every auto accident case, duty is assumed: duty of due care while dangerous 

· Slip and Fall: Duty to maintain safe premises
Randi W. v. Muroc Join Unified School
Facts: Man is transferred to Randi’s school district.  Old school district wrote him a glowing letter of recommendation, talking at one part about his rapport with students.  Turns out that he had a history of inappropriate sexual stuff with kids that was not disclosed.

Principle: Liability here to a third party—the student.  

· Looking at third parties harmed: We don’t need to make clear that this particular actor foresaw this particular victim, only that actor saw category of negligent conduct is sufficiently likely to result in type of harm caused to (.

· Absence of duty to speak does not entitle one to speak falsely.
· ( could have 1) Stayed Silent or 2) full disclosure

· “Half Truths may obviously amount to a lie if it understood to be the whole truth.”  
· Qualified Privilege for Employers Acting in Good Faith: They can’t be sued for defamation if they’re trying to be honest, to avoid putting them between a rock and a hard place.  (But of course who wants to be involved in that type of litigation?)  So therefore a policy of silence is common.

Tarasoff v. Regents of the University of California
Facts: Poddar tells his psychiatrist that he wants to kill Tatianna Tarasoff and psychiatrist believes him.  Psychiatrist contacts Berkley police, who fail to arrest Poddar, viewing him as sane.  Psychiatrist makes no further efforts, and does not contact Tarasoff, who is stabbed nineteen times.  

· Ask: “Does imposing a duty comport with a  basic sense of fairness?”

Principle: “Once a therapist does in fact determine, or under applicable professional standards reasonably should…that a patient poses a serious danger of violence to others, he bears a duty to exercise reasonable care to protect the foreseeable victim of that danger

· Court doesn’t dismiss the policy of confidentiality, but instead says that the threat outweighs the importance of patient confidentiality
· Objective Standard Of How Psychiatrist should determine whether to believe what patient will really do

· Psychiatrist knows the specific person who is harmed (Thompson v. County of Alameda, p. 166)

· “Courts unwilling to go beyond Tarasoff.”

· Illness: Some courts say doctors owe duty only to immediate family members to warn them (“don’t fuck your husband he has HIV”), some won’t even go that far
· Hypo: What if Podder said, “I want to shoot random people on the street.” A: no duty because no specific person threatened.  
· No duty to take these measures to warn someone of imminent suicide

· Obligation not to disclose the confidence of a patient unless it is necessary to avert danger to others 

· Pate v. Threlkel: Duty to patient’s child to be told that carcinoma is hereditary, because it’s obviously to the benefit of a third party.

· NY very restrictive: Conboy v. Mogeloff (p. 165)—woman told it’s safe to drive while on drug, but passes out and injures children.  No duty to children because doctor didn’t know of there reliance on mother while driving.

· Albala v. City of New York (p. 164)—botched cesarean section led to birth defect, yet injury was to mother, and No Duty to child—concern about forcing defensive medicine—Society as a whole would bear the cost of our placing physicians in a direct conflict between their moral duty to patients and proposed legal duties to future generations…”

· California passed law specifically keeping Tarassof out of the realm of HIV patients

Uhr v. East Greenbush Central School District
Facts: Statute in NY forces schools to test annually for scoliosis.  School failed to and kid went undiagnosed, resulting in needless costly and painful surgery.  Sued claim an implied right of action—that there is an implied right to a claim stemming from breach of the statute.  

Principle: Three part test to determine if there’s an implied right of action:

1) Was legislation adopted for this class of people?

2) Is a right of action consistent with the legislation’s intent?

3) Is it consistent with the legislation’s “scheme?”

Here, statute was obviously for kids like this, and enforcing would be consistent with the intent, but not with the scheme, because state already allowed for sanctions against the school, but this scheme as envisioned by legislature did not include bankrupting the school district or putting into receivership.  Therefore steps two and three not necessariy consistent, because court might want to enforce statute in alternative ways.  

· Different from Martin v. Herzog in that in Martin there was a pre-existing common law duty to drive with car, and the question was whether violation of the ordinance constituted breach of due care.  Here, there is no pre-existing common law duty to check for scoliosis, so the question is whether the statute itself creates that duty.

· An duty of affirmative action may be created through a statute that implies a duty to act by creating an implied right of action—not always through special relationship or undertakings as under the common law

Strauss v. Belle Realty Co. (Con Ed not liable because of ‘crushing exposure concern)
Facts: Black out in Queens forces old man down the stairs, and he trips and falls, sues both landlord and Con-Ed.  

Principle: No cause action because of fears of crushing liability—it’s not necessarily a satisfactory place to stop (( may have still been able to sue if injury occurred in his home) but a line must be drawn somewhere to expose utilities to crushing exposure.  “Privity is a nice white-line rule.”  Dissent: could have just raised the rates.



--Another argument: Con Ed already received limitations on liability because it was no liable for anything short of gross or wilfull negligence

· Moch—Cardozo water case where hydrant’s pressure was low and therefore Fire Dep’t couldn’t put out fire.  However, Cardozo fears crushing liability but instead says that his principle draws on common law concepts of nonfeasance and misfeasance—“a disappointing opinion”—Rabin.  “It’s like saying that failing to step on the breaks is nonfeasance.”  

· Note difference between Moch and Strauss—Property Injury v. Personal Injury; therefore it’s not clear if the logic carries over.

· Note 9 (p. 182)—In Re NY Asbestos Litigation—“Consistent with Strauss.”  Secondary asbestos litigation (spouses themselves harmed from cleaning clothes) No duty to the spouses on crushing liability concern.  NJ ruled opposite way.

Reynolds v. Hicks (drunk kid drives home from wedding)
Facts: Kid gets drunk and uncle’s very large wedding and drives home, crashes, and injures third party.  Kid settles but Uncle (whose wedding it was) get SJ granted in his favor.

Principle:

· Decline to extend “social host liability” to third parties injured by intoxicated minors

· Q: Statute criminalizes serving minors.  So why isn’t hat dispositive?

· A: Because purpose of statute was to protect minors, not 3rd Parties.
· Statutory purpose doctrine/sheep on a ship
· Judicial Process Point: the wedding was Huge at that affected the courts consideration.  Maybe you want the principle established under more sympathetic facts such as they got the kid drunk one on one and wished him off to drive home.  Not at their big wedding, where they can’t reasonably police everyone.

· Someone tried to establish a “loss of consortium for kids” principle for a woman with nine kids—courts balked.  But if it had been one kid to establish the principle and then test the outer limits later?

· Torts not Brown, generally not a place where social policy is set.

· Two big concerns: Big party setting and some people can hold their liquor better.  Rabin: “Do we really want to put such a damper on social occasions?” 

· Commercial Settings: Courts much more likely to recognize a duty. 

· Some Dram Shop Acts have specific civil damages and some courts find implied civil liability.  

· Woman taken home and raped—bar responsible because past point of intoxication, then burden to prove that intoxication was not a factor.  “He was always more violent when he was drunk.”

· “The commercial proprietor has a proprietary interest and profit motive, and should be expected to exercise greater supervision than in the non-commercial social setting.  Social hosts are not as capable of handling the responsibilities of monitoring…”
NEGLIGENT ENTRUSTMENT

Vince v. Wilson (Car loan to irresponsible grand nephew; tort of negligent entrustment)

Facts: Woman lent grandnephew money for car knowing that he had drinking problem but lacked license.  He injures people, who sue both her and the car dealer whom she told of her nephew’s situation before he sold the car.

Principle: If Entruster “knew or should have known some reason why entrusting the item to another was foolish or negligent,” then there’s a duty to injured third party.  

· Focus: Knew that he’d being buying a car, not vague like in Tarassof.  


--Rest. 390: “One who supplies directly or through third person chattel for use of another whom the supplier knows or has reason to know to be likely because of...to us it in a manner involving unreasonable risk…is subject to liability for physical harm” to third person.


--Covers: Money, loans, and gifts.  Prosser: “It is the negligent entrusting which threatens the unreasonable risk; and this is non the les when the goods are conveyed.”  


--Duty Issue: Was she responsible to third party at all?


--Due Care: Did she do enough after the fact to restrain the boy?
KEY IN IGNITION CASES (p. 192)


--States differ—yet still, these (’s are not passive spectators.  They are engaged in active misconduct. Key in ignition; leaving gun available; serving alcohol to minors—where will the outer limits be established (Hypo: if someone leaves keys in house and makes others aware and they go in and steal keys and then car, that’s beyond the outer limits).  


--Weirum v. RKO—Radio prize leads to crazy driving: liability found—“duty not to increase hazards of driving on highway.”  



--Boundaries?  What about people doing distracting things on the side of the road?

Carter v. Kinney
Facts: Man goes to early morning bible study group at church members house and slips and falls and hurts hip.  Advertisement to all church members to show up.  Snow was shoveled night before, but iced up overnight and homeowner didn’t know yet.  Guest sues.  

Principle: Not liable to him because he’s a licensee.  He was part of a limited group of people who were invited; not “flung open to the public.”

Old Categories:
1) Trespassers: People there without permission.  No Duty Owed.
i. Exception for Children
2) Licensee: Social Guests or discovered trespasser: Duty to make safe from hazards which possessor is aware of.

3) Invitee: Business and “Public” (public invited to come on in): Duty to protect against known dangers and those that would be discovered upon inspection.

· When the categories exist, they have big impact because many licensee’s who’d survive summary judgment under Roland don’t under this system.  

· Rabin: Got complicated because “Common law develops when rules are too narrow, then courts put in some leeway.”

· Rabin: Should be allowed to keep your property as you use it.
· Privacy of home respected.  Up to homeowner however safe they want their home—unless you invite people to confer a benefit on you.  

· This is all about nonfeasance.  If there’s misfeasance—say, you spill hot coffee—then you still owe that duty to a licensee, and probably even a trespasser.

Heins v. Webster County
Facts: Man visits his daughter in the hospital and he slips and falls on his way out.  Because he was visiting her, he was a licensee (on social visit) and not visiting a patient (in which case he’d be an invitee and owed heightened duty of care).  

Principle: Nebraska follows California and adopts the Roland principle:

· No more category distinctions.  

· New Rule: Responsible to licensee/invitee/everyone for reasonably foreseeable harms. 
· Old distinctions remain relevant to the issue of foreseeability
· Still often an exception for Trespassers (p. 207).

· Rowland: Shifting to Juries—Legal Process Point: No lawyer for either side suggested abolishing the categories.  The courts could have denied SJ because it was a hidden danger, which would extend liability to a licensee.  But court had its own agenda.  

· Rabin Suspicious: “Look at how this raises the bar for homeowners.”  Just inviting friends over.  Is it too much?  To run around telling people, “Hey, the couch is creaky?”  

Posecai v. Wal-Mart Stores, Inc.
Facts: Woman was robbed (of $19,000 of jewelry) while exiting a Wal-Marts.  Sues them claiming that they didn’t have security guards, and they should have.  Duty to provide and therefore lacked due care.  

Principe: Business have a duty “to implement reasonable measures to protect their patrons from criminal acts when those acts are foreseeable.”

--Foreseeability is judged by four different tests (states differ):

1) Specific Harm Rule: Like Tarassof, business must be aware of specific, imminent danger.  Too Restrictive.

2) Prior Similar Incidents Test: Foreseeability is established by evidence of previous crimes on or near premises.  Arbitrary Results.  (Because it applies different standards regarding the number of previous creams and the degree of similarity required to give rise…)

3) Totality of Circumstances Test: Takes into account additional factors such as nature, condition, and location of the alnd, as well as any relevant factures circumstances bearing on foreseeability.  Too Broad
1. Concurring: “totality of circumstances best: while this approach does not require a business to ensure an invitee’s safety, it does require that reasonable measures be taken to prevent foreseeable criminal acts against an invitee.”  

4) Balancing Test: Similar to the “Hand Test,” looks at all prior issues, but then weights them against the cost.  Lowe risk means cameras or trimmed bushes, highest risk means security guards.

a. Here: Court goes with Balancing Test:  Guard is the most expensive, but not too much prior crime in the area.  Even though the adjacent houses are rough, the parking lot has only had two other crimes, one of them domestic, in many years, and the store is only open during the daytime anyway.

Parental Immunity
Broadbent v. Broadbent
Facts: Mother leaves her son by the pool and get the phone.  Baby drowns. Is Mother Liable to the son?

Principle: Three kind of views on Parental Immunity:
1) Still immunity for “in the course of essential parenting services,” otherwise ful imposition of duty of due care, and then just let the jury decide

i. Lacking in precedent—leaves little room for cultural sensitivity

2) CA view—Reasonable Parent Test--Full Duty Owed: duty to do what a “reasonable parent would do.” (rejects notion that search for such a standard would be “in vain”)—adopted by Arizona in Broadbent (Similar to Rowland: we don’t want “specialized rules,” just “general rules”)

3) NY view (note 3)—domain of “not duty.”  (Remains possibility of negligent supervision).  

i. ( can’t sue parent because there is no duty owed—but there’s a backdoor in for third parties.  

--Insurane Concerns: Easy claims for fraud—essentially parent is suing self.  Arizona court says that that’s not reason enough to deny liability in all such cases.



--But in many states insurance companies can write an exclusion for liability for parental harm, though not in some states

--At common Law, there was inter-spousal immunity 

--What about respiratory harm caused by a smoking parent?  Do courts want to go into the private home?

Restatement 895G: Parental conduct should be “palpably unreasonable.”  

--Posture in which these cases comes up: Praents have split, and other parent is devastated and outraged and sues—sometiems a factor of insurance in these cases.  

GOVERNMENTAL LIABILITY/IMMUNITY

Policy: Where comparative institutional competence (separation of powers concern) comes up, courts are very reluctant to get involved.  So they say: “No duty.”


--When reliance creates an explicit promise, as in Schuster, there’s a duty, otherewise the “Cuffee context” is an attempt by courts to carve out some constraints.

Riss v. City of New York
Facts: Woman is stalked and threatened, and she begs police for help.  They don’t give it, and she has lye poured on her, and is injured.  She sues the police for failure of due care.

Principle: No liability in tort law for police who fail to exercise due care.  (Note difference with Hospitals and Fire Departments).  Don’t want courts making decisions on allocating police resources.  Also a limitless/crushing liability concern.  


Cuffy: (p. 235) Cuffy’s sought police protection from neighbor.  Police promised arrest “first time in morning” and didn’t and visiting son was slashed.  


Principle: No tort duty to provide police protection except in four circumstances of “Special Relationship”:

1. Assumption by municipality of an affirmative duty to person who was injured
2. Knowledge on part of municipality’s agents that inaction could lead to harm

3. Some form of direct contact between municipality’s agents and injured party

4. Party’s justifiable reliance on municipality’s undertaking…

--In Cuffy, no duty owed to the visiting/injured son, because he had no contact with the policy, and therefore no recovery.  Cuffy’s no longer relied on “arrest in the morning,” as it was then the evening.  So no recovery for them.

Protective Orders: In and of themselves enough to satisfy the Cuffy standards

Mass Transit: No duty to protect people from assault on the premises (Weiner v. MTA).  Whereas a non-governmental common carrier may be liable, the MTA isn’t.

911 Calls: Both direct communication and reliance by caller are needed to create the special relationship in NY: so when someone calls and says “they took her naked and drunk into the woods” and police get address wrong and girl freezes to death, no recovery because no duty to the girl as she didn’t call.  


--But when someone calls and says, “I need help,” there is a duty to respond to that person
Florence v. Goldberg—Woman relies on existence of school crossing guard, who is regularly there.  When she’s not, kid is run over, and mother gets recovery.  There is a duty here because the police have already picked up the mantle, and now they have an obligation to carry it through.  


--Disincintivizes municipalities providing such services to begin with?

Duty to keep kids in school: Need not turn schools into “fortresses,” but kids who escape and are injured may recover if school was negligent in letting them get out.

School bus drop off: (Ernest v. Red Creek) Usually duty ends at drop off, but it continues if the drop off is “in an especially hazardous situation.”

Educational Malpractice: (p. 239) CA declines to allow for tort liability because of difficult in forming reasonable standard of care.  


NOTE: Private Entity can’t plead “resource allocation:” more akin to strict liability—but the state has that power.  


--Police can’t watch kids get run over on train track: duty in that case to public officer to act; there’s no concern for the employee about protecting issues of individual autonomy 

Lauer v. City of New York

Facts: Corner mistakenly rules a boy’s aneurysm death a homicide and police track down father for 18 months, 17 of which Coroner realized mistake but failed to notify police (covered up).  Action against recovery.  

Principle: No recovery against a municipality for its employees negligence.

· Ministerial v. Discretionary Acts
· Discretionary “conduct involving the exercise of reasoned judgment” never allows for liability

· Ministerial: “conduct requiring adherence to government rule,” may subject municipal employer to liability.

--This was Ministerial, but still no recovery: Cuffy standards applied—duty can’t be owed in general to the public, but must instead be owed to the specific injured party

--Rabin: Egregious decision, should have just said that Cuffy factors don’t apply where there’s been conscious concealment—no crushing/limitless liability concerns, no concerns about emptying the treasury –Shouldn’t there be incentives not to hire guys like this?

Q: Duty from examiner to let family know how child died?

A: Not in examiner’s job description, and therefore not ministerial 

Friedman v. State of New York
Facts: Three car crashes.  1) On Tap when there’s no median, even though a gov’t study said that there should not be one. 2) On Tap before such study.  3) Another median hopping case where gov’t study said that there should be.

Principle: Municipalities’ judgments basically can’t be second-guessed: There’s a qualified immunity here.

--The case where the appeals court second-guessed the gov’t’s findings gets reversed


--Where the city saw a problem but failed to act without reason then there was liability



--Contrast: “Reasonable Expectation” standard for most private enterprises: what a reasonable person expects to receive—and it doesn’t matter if resources are inadequate; they should charge more—here, we can’t second-guess the government’s good-faith decisions, and they defend themselves by saying, “We had a long list of projects and this was not a priority.”  


--Courts will only overturn city’s actions when it’s truly outrageous

Rabin: “Courts say that unless the interval in the traffic lights was plainly invalid, then there is no liability because the courts aren’t going to say, “it should have been three seconds and not four.”  

Federal Torts Claim Act


--No intentional torts (other remedies), nor any strict liability, only negligence claims allowed against the federal government

Cope v. Scott

Facts: Car hit rounding curve in park in DC, and the signs were missing and the road was poorly maintained.  Suing the federal government under FTCA, which waived general tort immunity in 1946.  There is no jury for tort claims against the feds.  


--Feds not liable for interest before the judgment or punitive damages

· Action: Section 2680(a): No claim when employee omitted while exercising due care, or when performance or failure therefore a discretionary duty.  

Principle: Test:

1) Did federal statute, regulation or policy specifically prescribe a course of action for an employee to follow?  (if employee did follow, then never any liability; if didn’t follow, the gov’t open to suit).  

a. Discretionary Function not applicable because it’s a rote task
b. If there was no prescription, but a choice, then discretionary function test may be applicable 

2) “Basic inquiry into whether acts were of nature and quality that congress intended to shield…”

a. Those susceptible to policy judgments: involving a political, social, or economic judgment. 

b. Application doesn’t turn on whether said decision turned on those categories of judgments, but instead on whether the type of decision is grounded in social, political, or economic considerations.

--Here: Road was fucked, and it was a policy consideration to restrict driving so as to make it better, to allow more traffic with more danger.  Deference to government’s decision and no liability.  There was prioritizing.


--But with the lack of a sign, there was no protection, because government is not protected from suit over its considerations about not to place a sign because of scenery/asthetic considerations 



--Sign decision requires “no thought or effort” so therefore no immunity; not the kind of decision fraught with policy considerations 


--put de minimus considerations on one side and give immunity only to more serious stuff (otherwise exception would swallow the rule and there would be no liability)


--Contrast with Lauer: Court determines it to be a ministerial act but declines to extent liability because of no duty to that specific (; Cope says that at times liability can be found in a ministerial act.  


--Don’t want to go from disincentivizing to over-incentivizing—don’t want to force gov’t people to “play it safe” –Don’t want bureaucrats to constantly be “looking over their shoulders”

Chapter 3 Overview:

Overarching Theme of road mov over 20th century but still pockets of no duty based on 



--Status Relationships Sometimes creates duty that wasn’t there before, such as Tarassof


--While continuing the mis/nonfeasance line



--Status is a continuing leit motif 

EMOTIONAL HARM

Falzone v. Busch

Facts: ( is nearly hit by a car, and watches her husband hit by a car . She is scared by the scene, and disturbed, and suffers physically as a result.  She sues for emotional harm, even though she was not physically harmed.  

Principle: If negligence causes reasonable fright of immediate personal injury, and where it’s adequately demonstrated to have substantial bodily harm, then there’s recovery—so long as it is not too lacking in seriousness or too speculative



--No recovery for so-called “egg shell psyche”



--Can’t have an undue delay in notifying (
Falzone Test:

1) Zone of Danger

2) Must be reasonable fear, not idiosyncratic reaction

3) Must cause substantial bodily harm


--Would Lauer count for recovery here?  Zone of Danger problem.

Plane v. Auto: “Difficult to reconcile,” but no recovery for fear of being hit by a crashing plane, whereas there is recovery for fear of being hit by a car; Maybe “too many people” could be scared by a plane—therefore a crushing liability concern


--Rabin: Best safeguard against fraudulent complaints is that they’ll be dismissed on SJ and no lawyer will work on them for a contingency.

“Long Latency” Toxic Tort Case:

Metro-North Commuter Railroad Company v. Buckley
Facts: Man worked with heavy asbestos exposure—though after he found out about the danger, he didn’t ask to be transferred.  A heavy smoker, his risk of cancer increased %1-Principle: Those (’s who receive a physical impact or are placed in immediate risk of physical harm may get recovery



--Prolonged exposure to microscopic toxic dangers does not constitute a “physical impact”
Breyer: Costs outweigh the benefits: too many small cases
--CL rests on considerations of abstract general policy; unrelated to meritorious nature of specific complaint; maybe will wipe out categories based on the policy issues

--Generally cancer-phobia cases (Buckley) lose when there’s no impact

Potter v. Firestone: (p. 279) If true negligence PLUS “more likely than not,” then recovery

--If “Opression, fraud or malice,” then ( must only show “serious, genuine and reasonable” injury

--CA: When risk of developing is “more likely than not,” then there’s recovery—but there’s no toxic harm where it’s “more likely than not”

--One could argue that the courts have it backwards: Stronger case for emotional distress recovery is the prolonged fears stemming from toxic exposure vs. a “near miss case” such as an auto crash where one goes on with their life the next day

--CA and a few others exclude pain and suffering and emotional distress recovery in a wrongful death suit

HIV Cases: (Note 6) 2 ways of examining

1. Negligent exposure to infected needle

2. Negligent diagnosis; pretty close to “zone of danger” type scenario: fear of imminent physical harm; also, a Third Category of Wrongful Telegram cases.  

Gammon v. Osteopathic Hospital of Maine, Inc.

Facts: Man thinks he’s getting back his deceased father’s belongings, but instead gets a bag with an arm and a leg, literally.

Principle: If there’s foreseeability that something will case serious harm, then there might be recovery.  But it’s not a broad-based foreseeability standard: “it must be some cause that a reasonably onstituted person would have suffered….”


--In Bryan R. v. Watchtower Bible, Maine Supreme Court tries to reign in Gammon, and claims (falsely) that there was a “relationship” between hospital and ( (which was not in the original holding)—they are afraid that what they came up with was too broad when applied to liability against a church for sexual abuse of a priest.

Portee v. Jaffee
Facts: Woman watched her seven-year-old son die an excrutiatingly painful, slow death over four-and-a-half hours in negligently maintained elevator in New Jersey.

Principle: Recovery for unharmed bystanders outside of the zone of danger when:

1. Must actually perceive it (not a “proximity test”)

2. Must have close relation with injured party

3. Must either be death or serious injury

--In NY, mother probably couldn’t have recovered because she was not in the zone of danger

--Dillon v. Legg (big CA precdent; p. 287)—Three part test for determining whether compensable damagers were “foreseeable”


1) Proximity


2) Direct sensory shock (not learning later)


3) Closely related ( and victim


--Are these factors better htan no recovery at all of any kind?


--Policy: Restrictions designed to inusre that people are only receiving recovery who really suffered emotional harm—extreme cases.

--Note, no recovery for mom in Portee under the Dillon test if she had walked up five minutes later, never in the zone of danger, and didn’t see the event, only the body being rolled away. 

--Bovsun: (Note 6, p. 292)—NY affirms zone of danger test: “Use of rule thus mitigates the possibility of unlimited recovery, an overriding apprehension expressed in Tobin, by restricting liability in a much narrower fashion than does the Dillon rule.”  


--What does “zone of danger” have to do with it?  Courts trying to pick out elements that insure that people who recover were really upset

Unmarried Couples: Elden v. Sheldon (CA p. 293) did not allow for recovery by unmarried partners, but CA legislature overruled.  
Johnson v. Jamaica Hospital
Facts: Baby kidnapped from a hospital and gone for four months.  Mother sues for mother’s emotional distress.

Principle: No duty of care to parents in such circumstances


--Limitless liability concern: too many young and very old people turned over to others for care


-- “Everyone who has been damaged by an interruption in the expected tenor of his life does not have a cause of action.  The law demands that the finger of responsibility at ( owing, not a general duty to society, but a specific duty to him.”

Take away: “Shows that not all cases sort into direct/indirect dichotomy.  (’s claim is 3rd party claim—then applied Bovsum zone of danger rule—treat it as an eyewitness case is bizarre.  Obviously here it’s the parents who suffered emotional harm here. 


-NY only leaves recovery open for very narrow categories of mishandling a dead body and misinforming of a relatives death


--Broadnax v. Gonzlez—(p. 299) Mother can recover for emotional distress resulting from medical malpractice-induced still-born birth.  Contrast with Johnson: thi is not a zone of danger case, but it’s still NY.  

MAIN CONCERNS ABOUT EMOTIONAL HARM WITHOUT INJURY CASES:

1. Fraudulent Claim Potential
2.  Flood gates concerned
3. Difficulty Monetizing 
Continuum: 

1. No recovery for emotional harm (Utah)

2. No requirement of  ??? (except Florida)
3. When in zone of danger PLUS tack on narrow categories outside of zone of danger where there’s still recovery (mishandling body, etc.)
4. General Foreseeability (close relative) plus zone of danger (NY)
5. Constrained foreseeability approach (Maine)
6. Hawaii—most liberal-death of any kind, witnessing house flooded
7. Dillon—no foreseeability approach, three part test can be seen as arbitrary
Nycal Corporation v. KPMG Peat Marwick LLP

Facts: Auditor KPMG prepares audit for Gulf, and doesn’t know what its purpose is.  Gulf sells itself to Nycal, and represents the (inaccurate) KPMG audit as accurate.  KPMG only finds out about the sale a day before its set to happen.  Gulf goes under and Nycal sues KPMG.

Principle: Three Ways of Looking at this:

1. General Forseeability Standard: Not common.  Anyone who could foreseeably be affected—New Jersey does this—it’s very very broad.  

2. “Near-Privity Standard.” New York and not much else.  Auditor must be near privity or something approximating with a ( in order for there to be a duty. Very Restrictive.
3. Restatement 552 Standard:  Tort of Negligent Misrepresentation when one provides  supplies false information for the guidance of others in their business is subject to liability if he fails to exercise reasonable care, so long as:


--Either it’s “the person or one of a limited group of persons for whose benefit and guidance he intends to supply the information or knows that the recipient intends to supply it.” 



--Or through reliance upon it in a transaction that he intends the information to influence or knows that the recipient so intends or in a substantially similar transaction.



--Substantially Similar Transaction: Unclear.  Is it a loan of $250,000 instead of $50,000?  Is it to be sold to this company instead of that company?

--Here: Court sides with Restatement because it “properly balances the indeterminate liability of the foreseeability test and the restrictiveness of the near-privity rule.”  Because KPMG did not know of the third party, therefore there is no duty to that party.



--Knowledge measured at the moment that the audit report is published.”
Sain v. Cedar Rapids Community School District (p. 316)


--Liability in guidance extended to negligent high school college counselor Paid by school district and not providing gratuitous information.  

--Extended to doctor who understate patient’s condition for a settlement

--Extended to Lawyers in estates: Liability to a beneficiary who should have received the benefits of the estate but for the lawyer’s negligence

532 Madison Avenue Gourmet Foods, Inc. v. Finlandia Center, Inc.

Facts: Construction accident shuts down neighborhood for five days and twenty-four hour deli sues the person’s whose construction crane fell.  In another case, a similar claim over a similar accident.

Principle: In New York, when there is no physical or property damage, then no liability.  


--Must draw line somewhere—don’t want “limitless ripple effect liability”


--Crushing Liability concern


--Rabin: Not proper place for tort law.  Can’t always get recourse in tort law.  Maybe here we should have government subsidized business stoppage insurance, or a federal disaster zone, or subsidized loans or relief.  But not necessarily torts.  



--Don’t use tort blinders.  Raises questions for all areas of government

Dunlop Tire v. FMC Corp/Beck v. FMC.  (p. 320)

Facts: Explosion at FMC explosion directly damaged dunlop, and also caused electrical outage miles away at Chevy dealer where Beck worked.  

Principle: Dunlop recovers for all economic loss because it suffered physical contact—And once that’s established, all else is recovered for, including damages from power outage.  But Beck ( gets nothing because there was no physical harm.

Contrast With:

People Express Airlines v. Consolidated Rail Corp. 


--In New Jersey, when a chemical plant spilled across from terminal and fears of explosion shut down airport, People’s Express was able to recover even though it wasn’t damaged.  Theory: more particular the foreseeability that economic loss would be suffered as a result of negligence, the more just that liability be imposed.


--NY far extreme from NJ.


--This means no recovery for thousands of NY businesses on 911.


Duncan v. Afton (p. 315, Note 8)--( was hired to do drug tests and negligently reports to employer that ( tested positive.  Court imposes duty of due care because ( knew that its actions would affect the group of workers being tested.  



--Policy: no concern about limitless liability here; # of individuals limited

--Other courts go other ways



--From incentives, fairness, and compensation perspectives, its the right outcome

Rickards v. Sun Oil (p. 323) Barges knocks out bridge and access to (’s business, but recovery barred because liability disproportionate to negligence committed.  

Economists on Econ. Recovery: No net loss to society—people go to another motel or business—so therefore no reason for recovery




--But forgets sense of fairness

Robins Dry Docks & Repair Co. v. Flint (p. 322)

Facts: Boat was not repaired well.  Owner chartered it to someone, who sued repair man. 

Justice Holmes: No duty owed to charteree, because no contractual relationship.  Chareteree should so the owner to recover, who in turn can implead the repairman.

Sum up on Economic and Emotional Distress Cases:


--Disproportionality problem.  Whatever the harms, they very from ( to (; they’re hard to calculate, and the level of negligence involved may not be proportional to what catastrophic results were caused



--think about the ripple effects of incidental harms that might be caused by negligent driving.



--In 522 Madison there was a ripple effect issue: all hot dog vendors, etc.



--That is NOT the floodgates difference.

Floodgates: when subsequent cases based on this precedent will be flood like: the precedent opens up the floodgates

Crushing Liability: plane crash harms 300 people, all suffered same harm.  

Limitless Liability: Third party does services K for a party (Nycal v. KPMG) and ( suffers as a result of Third Party’s negligence.  That’s when there are so many people who could be affected, that it’s a crushing liability concern.

CAUSATION


--Rabin: Causation is rarely an issue because its usually uncontested.
Stubbs v. City of Rochester (forerunner to toxic harms cases)
Facts: Holly supply of water is for fighting fires and Hemlock is for drinking, somehow the two become intertwined.  Experts in epidemiology identify a cluster of individuals who come down with typhoid and one of those fifty-eight individuals sue.  The city claims that there are eight other sources of typhoid—including flies, milk, contact with infected individuals, etc.—and ( failed to sufficiently rule out the others to establishes that DEFENDANT was responsible for causation.

Principle: While burden not shifted, ( does not need to rule out all other possibilities before establishing a case that may go to jury.  


--“If two or more possible causes exist, for only one of which ( is liable, and ( establishes fact from which it can reasonably certainly be said that the direct cause was (, then (  has produced sufficient evidence.

Probabilistic Recovery for Harm in the Future
1. Simmons v. Pacor – “Two Diseases Rule”—only recovery for future disease now, and second disease later if it develops.  No recovery for emotional harm of worrying about second disease until it recovers. MOST COMMON

2. Dillon v. Evanston Hospital--( can obtain compensation for a future injury that is not reasonably certain to occur, but compensation is adjusted to reflect low probability.  So if mistake causes twenty percent chance that man will lose arm, then man can get twenty percent of the value of the lost arm now or all if he loses it.
3. Mauro v. Raymark—Extremely liberal approach: All or Nothing so long as more likely than not –New Jersey only

Policy Considerations: Fixed Pot: People who will never suffer taking away from people in the future who come to suffer.  


--Too much faith in statistics?  

In favor: Get money before company goes insolvent.  


--As time goes on, evidence gets stale


--More deterrence—punish now those who were responsible instead of a completely different set of people/company later

Zuchowicz v. United States
Facts: ( is over-prescribed Danocrine by double amount.  All concede negligence.  Question is whether danocrine in that level can cause the PPH disease that ( contracted, and whether there’s proof.  ( contests (’s witnesses and also that causation was proved. Calebresi affirms verdict for defendant.

Principle: Daubert Test For experts:

Frye Test: (Holmes, 1923) Requires that a scientific theory be generally accepted by scientific community to become admissible. In order for expert stuff to be admitted must meet a “rigid ‘general acceptance requirement’”

Daubert Test: At first seemed more liberal than Frye, but Rabin says that it’s not in part because it forces judges to assess the reasoning and methodology underlying the testimony

1. whether the theory can be (and has been) tested according to the scientific method


2. Whether the theory or technique has been subjected to peer review and publication


3. In the case of a particular scientific technique, the known or potential rate of error


4. Whether the theory is generally accepted.

Message of Daubert: Federal Judges must really take their gate-keeping roll seriously and get into the nitty gritty of science—assumed capacity.
--Here, there are no studies on danocrine like this, so the doctors are really playing the fact-finding roll

--Rabin: Calebresi really stretching it to get this to Daubert—it’s rarely used in medical malpractice cases—similar short comings in toxic tort cases.  



--2nd Circuit reviews Daubert decisions on a manifestly erroneous standard
--Could have been a claim against the pharmaceutical company for failure to properly label, but that’s not the tack that ( took

Causation: When negative side effect is demonstrated to be the result of a drug, and the drug was wrongly prescribed in an unapproved or excessive…then ( has shown enough to permit fact finder to find causation

Martin v. Herzog Causation Rule:
1. When a negligent act was deemed wrongful because it increased the chances that a particular type of accident would occur, and

2. A mishap of that very sort did happen, this was enough to support a finding by the trier of fact that the negligent act caused the harm.   

Alberts v. Schultz
Facts: Man visits doctor with “non movement related” pain in his leg.  Doctor books him with a specialist a month later, and specialist immediately realizes that man might have gangrene, and gets X-Ray, but at this point its too late.  Man would not definitely have kept leg if first doctor had made the correct diagnosis, but the odds would have been much higher.

Principle: Though not held in this case: Will recognize A lost “WINDOW OF OPPORTUNITY” is actionable

--“Differs from other medical malpractice actions only in the nature of the harm for which relief is sought.”  


--Damages suffered multiplied by chance of saved leg (e.g. $100 X 20% chance of recovery if not for negligence)  

Three Different cause in fact issues:

1. Probabilistic recovery for present Loss (Stubbs v. Rochester—get 70% b/c that’s the odds that the water caused the typhoid and not another cause)

2. Probabilistic recovery for future loss (2 disease rule or recovery for chance of disease developing) 

3. Loss of Chance—Harm has occurred, but question of whether there should b recovery based on probability that risk would have been averted but for negligence—or, put the other way, that it would have happened anyway
Two Major Limitations:

1. Scenario almost always a misdiagnosis (Doctor says it’s a less serious kind of prostate cancer, watch and wait, and truth not found out until too late)

2. Almost always medical (Why?  Because doctors assume responsibility of maximizing odds of peope’s survival—

i. Like in Tarassoff we apply it to the psychiatrist but not to the bartender, because there’s less assumed responsibility





--Administrative Feasibility: Doctors can make diagnosis about what percentage of chance was lost



What about in Farrel v. Keaton—Didn’t friend assume responsibility: why not let him off the hook for chance that there’d’ve been no survival.

Hypo: If chance of survival goes from 20% to 0%, then you recover 20% of damages—but if it goes from 70% to 0%, then you recover 100% of damages because that’s now an ordinary wrongful death claim—anything over 50% meets the “more likely than not” threshold for full recovery—“all or nothing”
Multiple Sufficient Causes (p. 359)

--Classic Example: “Converging Fires”


--SUBSTANTIAL FACTOR RULE” (not a “but for” standard): What if one (’s fire was huge and the other was tiny?  Ask: was it a substantial factor? 


--Important Hypo: First (’s fire gets there and burns down the house, and second (’s fire gets there second and there’s nothing left to burn.



--Rule: ( gets full recovery, but some dispute as to how much each ( owes.  Does the first one only owe for the fifteen minutes that house would have been there if not for first fire?  Does second ( owe nothing because did no damage?  



--If one ( is a non-negligent fire, then the anomaly isn’t there anymore 
JOINT AND SEVERABILY LIABLE

Joint Liability

a. Concerted Action (drag racing)

b. Independent concurrent action (most common: A and B drive negligently into each other and hit a pedestrian)

c. Vicarious Liability (Respondeat Superior/restaurant owner in Guminga).

If joint liability, then:

1. Joint and Several Liability

2. Several Liability (only responsible for their percentage of fault)

3. In between posture
--At Early Common Law: ( can recover fully from either (--they’re severally (separately) liable and jointly liable (Also, no impleading of other responsible (--the one who was unlucky and got charged was responsible for everything)


--Now, Every State has comparative fault—your only ultimately liable for your share of what caused the accident


--Problem with Joint and Several Liability: Insolvency.  The CL key was to make the ( whole.


--Hypo: Driver 98% responsible and city 2% because of untrimmed shrub, but under strict joint and several liability, city may be forced to pay everything and then try to get money from driver


--Tension between making ( whole v. doing what’s just for (
States have reacted in many ways (p. 372):

1. CA maintains joint and several liability for “out of pocket” expenses but not for intangibles such as “pain and suffering” and “emotional distress”

2. Some states maintain old version and others dump it entirely

3. NY abolished except for in listed areas: commonly toxic and environmental torts

4. Some abolish when ( is partially at fault

5. Some have abolished it when ( is less than 50% at fault

Veazey v. Elmwood Plantation



--Comparing Negligence and Intentional Harm
Facts: Woman raped and sues her building owner.  Owner says that rapist is 98% responsible and so therefore owner should only pay 2% of damages.

Principle: In Louisiana, “that would defeat the purpose of the negligence law for landlords,” because they’d never have to pay much.  Therefore, not appropriate in this case, but maybe in others.  

--Hutcherson v. City of Phoenix: Calls 911 and says that ex-boyfriend is coming to kill her in ten minutes.  They take an hour and she dies.  Court found the city 75% liable.  

Summers v. Tice
Facts: Two men out shooting together; both shoot at same time and someone is shot.  Impossible to tell who is negligent.

Principle: When considering relative position of (s, “a requirement that the burden of proof on that subject be shifted to the ( becomes manifest” because, like in Ybarra, the (’s have the information and the ( cannot.  


--Court justifies shifting burden to (, even though neither is 51% responsible


--If ( 2 was negligent and ( 1 proves it, than ( 1 owes nothing


--No difference if they were not together—team aspect makes no difference


--Q: What if there were three (s?  A: No difference in rule

Garcia: Person picked up sword from pile of swords but no one knows which company made the defective sword.  When ( has no information, then courts unwilling to impose this kind of evidentiary burden shifting.

MARKET SHARE CONCEPT

Hymowitz v. Eli Lilly & Co.

Facts: Eli Lilly manufactured a generic drug—DES—that made women sick many years later.  It was never clear which company’s drug they filled the prescriptions with.  Unable to figure out who to sue, (’s sue Eli Lilly

Principle: Court adopts the Market Share Concept.  ( can claim proportionally from any ( based on what share of the national market for that drug the ( had.  If Eli Lilly had twenty percent, then they pay out twenty percent of (’s damages.


--Liable in several only


--No defense for “serendipitous” cases when one company had an easily identifiable pill—they are still responsible in proportion to what percentage of market they had


--( can still go only after one ( if they can prove that it was that (
Sindell—Landmark California case that did this nine years earlier, but which didn’t define the market.  ( required to “put together a certain percentage of market and then doesn’t need to pick a (.”


--Taken a step further: if ( can establish that ( did not swallow their pill, no matter.  Completely divorces liability from causal responsibility.  Really setting up a legislative compensation scheme akin to establishing a fund.



--Courts reluctant to extend beyond fungible products

--Asbestos: Doesn’t work because different products had different quantities and spread it at different rates


--Agent Orange: different companies manufactured it with different levels of dioxin, so no good



--Proposal: factor proportion of dioxin into percentage of market


--Lead Paint: Hard to prove whose lead paint it was so many years later, especially with layers of led paint and some of the companies not in existence when those layers were put down

TOXIC TORTS – Leit motif: problems stemming from long latency periods

A. Problem in Identification: Hard to figure out if victims suffered identifiable harms separate from the daily risks of living.  Relies on types of evidence and probability judgments long thought ill-suited for admission in court

B. Problems of Boundaries: Accident/Disease Distinction.  

1. Fear of exposure, in utero, emotional distress, monitoring 

2. Two party structure gone; sudden accident gone

3. So many victims, such weird diseases, so costly to treat

C. Problems of Source:  Frequently produced by vast numbers of discrete enterprises, each making independent decisions about the extent to which they will degrade or endanger the commons.  Traditional tests of causal responsibility are operating in foreign territory—substantial factor causation, pro rata joint and several liability---in these cases.  




--“They attack us unaware.  Unlike car accidents, we don’t understand how they work.  They are hard to identify.”  

PROXIMATE CAUSE

Benn v. Thomas
Facts: Man with heart condition is in a motorcycle accident.  Has a heat attack and ( is sued for wrongful death

Principle: Eggshell Plaintiff Rule.  We are focused on making ( whole—recovery-oriented rule.  


--If ( had argued that the heart attack was a second event, then that would be a “cause in fact” issue.  

Secondary Harms (p. 405): Stoleson v. US: “He can collect his incremental as well as his original damages,” if for instance his leg breaks again while he’s still on crutches or if the doctor at the hospital negligently puts it in a cast—can still recover entirely from ( 1.  



--Hypo: Farmer Brown’s cow is startled by negligent driver and charges towards barn, knocking over Farmer Brown’s latter and causing Farmer Brown injury.  Where do you draw the line on proximate cause?

In re an Arbitration Between Polemis and Another and Furness (Polemis)

Facts: Stevedore dropped something negligently, but outcome was totally unexpected.  

Principle: Once an Act is Neglignet, the fact that it sexact operation was not foreseen is immaterial
Overseas Tankship (UK) v. Morts Docks Co. (The Wagon Mound)
Facts: Not at all clear what negligent was: oil falls off ship and ship doesn’t clean it up.  Guy at pier sees it but deems it safe.  Sparks fall onto oil and pier explodes.  

Principle: They overrule Polemis because they feel compelled to provide recovery for direct damages that are foreseeable—but in Polemis expected harm would have been minor property damage. 


--( only responsible for foreseeable kind of harm; it’s unexpected result of intervening factor or unexpected factor?
Smith v. Leech Brain & Co.: Wagon Mound did not overrule the eggshell plaintiff rule—but is that at all reconcilable on a foreseeability standard?  “Can foresee burn, then if burn causes cancer, that’s also liability.”

Third Restatement: “An actor’s liability is limited to those physical harms that result from the risks that made the actor’s conduct tortious.”

Wagon Mound Two: The owners of the boat sue.  There’s no contributory negligence concern, so he can argue that “it was foreseeable.”  

--Often in a Proximate Cause case we see a stretch being made to go after the deep pockets

Doe v. Manheimer
Facts: Woman raped in overgrown bushes and sues landowner. Prior indoor rapes in area and around the bushes lots of loitering, etc.  

Principle: PX must stem from a dependent intervening factor—a reaction “to stimulus of the situation for which the actor has made himself responsible by his negligent conduct
--must be reasonably foreseeable intervening factor.


--If proximate cause is a jury issue (reasonable people could differ) then maybe one previous rape is enough to get it to the jury


--Moral Notions push Proximate cause cases in one direction or another—


--( created enclave where dangerous things happen—why can’t he foresee more dangerous things happening?  Maybe a jury verdict should stand.

--Hines v. Garrett: Bus operator dropped little girl off in skid row and told her to walk a mile back.  Even though intervening cause was what raped her, “the intervening criminal conduct did not insulate the railroad from liability.”  


--Hines v. Murrow—

PROXIMATE CAUSE TABLE

IF……………………………………………THEN……………………………..

A. Unexpected Intervening Act
-- B Recover if within the scope of risk

A. Unexpected Harm


-- B. No limit on recovery

3. Unexpected types of harm

--B. Cardozo (foreseeability limit) v. 







Polemis/Kinsman—Direct Harm Test

A. Unexpected Secondary harm
--Arose out of Special harm?
CONTRIBUTORY AND COMPARATIVE NEGLIGENCE

Contributory Negligence: All or nothing of ( was at all contributorily negligent, and no more.


--Must be causally contributing to the harm.


--“Clean Hands” notion


--“Last Clear Chance Rule:” If ( saw that ( had negligently created situation but did not use “last clear chance” to avoid injury, then no recovery


--Limits discretion of jury
Kinds of Comparative Negligence

1. Pure Comparative Negligence (In New York)

2. Only if ( was fifty-percent responsible

3. Only if ( was more than fifty-percent responsible  


--Imputed Negligence not entirely eliminated: 1. Wrongful Death; negligence of decedent is imputed to (; 2. Construction cases—Contributory negligence of ( to person suing for loss of consortium; 3. Eyewitness cases—some court impute negligence on the part of a child running dangerously across the street.

Uniform Act: 1(a) “Last clear chance” has been abolished; It’s just negligence factored into the percentage allocation.


--1(b) Recklessness may mean 80% fault on part of (--but no longer prima facie; just factored 


--Respondeat superior retained by section 2(a)(2)
FRITTS v. McKINNE

Facts: Drunk driving injury followed by medical malpractice.  Is ( comparatively negligent for the accident?

Principle: No talk of (’s negligence in getting injured in a medical malpractice case.


--Doctor in business of dealing with injured people regardless of how injuries developed.  

--exception when ( is in posistion that he’s not used to being in; 

ASSUMPTION OF RISK
EXPRESS:

Dalury v. S-K-I, Ltd.

Facts: Man injured skiing at Killington but annual lift ticket had negligence waiver.

Principle: Struck down on public policy grounds.  “High water mark.”

Consider: Tunkl Factors: 1. Business is suitable for public regulation. 2. Practical and necessary to some members of the public.  3. Held out for any member of public coming within certain established standard.  4.  In the economic setting of transaction the ( possess an advantage of bargaining power. 5. Exercising superior bargaining power in a K of adhesion. 6. Person or property placed in control of seller, subject to the risk of carelessness by the seller or agent. 


--Court ignore sand does its own thing.


--Ski area’s negligence is neither obvious nor inherent-Business duty to invitees


--Free Market people like express assumption of risk: say torts make ( insurer and that is priced into what you purchase.  


--Exculpatory waivers very popular until the 1960’s.  



--IMPLIED ASSUMPTION OF RISK: ALWAYS AN OBJECTIVE STANDARD: No duty owed; so no negligence
Murphy v. Steeplechase

Facts: Man watches the “flopper” and gets on and gets injured.

Principle: “Volenti non fit injuria.”  


--Different if it were shown that in “its inherent nature” it was so dangerous.  Then what about tobacco?


--Note 6: (’s assume risk across the board at ballgames.  


--Courts use objective test—no matter if it’s a foreigner or a baby.


--If risk went beyond what was reasonably expected—“a trap for the weary”—then not OK.  


--Fire Fighter’s Rule: Bar on recovery for professional rescuers harmed.  Rabin: “troublesome doctrine.”  Justifications: 1. Double tax on the public.  2. Generous benefits.  


Rabin: Is the doctrine still necessary?  Express is a K issue; primary is “no duty” and secondary is “comparative negligence”
Davenport v. Cotton Hope Plantation Horizontal Property Regime
Facts: Man goes down stairs even though he knows light is broken.  Argues that assumption of risk is incompatible with comparative negligence. 

Principle: Secondary implied assumption of risk: ( came into contact with negligence but proceeded anyway.


--Therefore, the secondary implied assumption of risk is factored into the comparative negligence scheme.


--Assumption of Risk no longer an absolute defense.  Depends on how subjectively negligent ( was in assuming the risk.  
PREEMPTION
Geier v. American Honda Motor Company, Inc.

Facts: Woman injured in a crash without an airbag.  Federal Standards don’t require airbags, but it’s unclear whether that’s a minimum or whether it is Federal policy—preempting state policy.  


--There is both a Savings Clause (saving the rights to common law suits in states) and a Preemption Clause.

Principle: 


--Against Preemption: Federalism—read statute narrowly to protect state’s interests in having their citizens recover when there’s injury; FDA approval hardly an exhaustive process; FDA’s own studies show that it’s not adequately scientific—Sometimes they even test similar devices and allow others that are similar applying a cost-benefit rationale to reduced testing fees; no damages to victims


--For Preemption: Interested in uniformity across the nation; lately Bush administration vigorously submitting Amicae encouraging preemption.  


Erisa: No tort suits against HMO’s for lack of care.   


--Differentiating “Regulatory Compliance Defense” (p. 84): Food Drug Cosmetics Act says nothing about preempting tort suits over prescription drugs; so if a court preempts it is because they defer to the regulatory agencyies’ judgment that the product is safe.


--Maybe tort would be doing the same thing that the FDA is trying to do but with less expertise.  

Tort






Regulation (FDA, OSHA, etc.)

--Ex Post Compensation



--Ex Ante moves towards optimal AND ex ante incentives


        but provides no ex post compensation

( (charteree) (( Ship owner (K)

( (charteree)(( Manufacturer (TORT)

STRICT LIABILITY

Fletcher v. Rylands
Facts: Reservoir created on property, but because of latent defect in (’s subsoil, there was a spillage into neighboring mine causing damages.

Principle: Strict liability for harm done to someone on their property.  Their home, their kingdom.  


--Texas rejects principle saying Looking at Place and Contest: everyone in Texas must store water for the cattle grazing industry to work


--Sullivan v. Dunham: “Blasting Cases”: Strict Liability extended to people traveling on public thoroughfare.  


--An edict that if you directly injure someone, you are responsible.  Old “direct injury” line of thinking.


-- Says that the blasting itself was intentional (as opposed to the boiler flying around in Lossee where there was no liability) but Rabin thinks that this is a bullshit distinction.

--Lossee v. Buchanan: (p. 512 and cited in Sullivan v. Dunham): “Steam boiler Case:” Extols virtues of fault principle in an industrializing/civilized society.  Essentially says: In crowded society, can’t be responsible for everything, so need a limiting principle: The Fault Principle. 

Strict Liability Justifications:
1. Moral

a. Causal

b. Non-reciprocity (Blasting case is non-reciprocal risks--( is not imposing risks upon the blaster: so therefore 

2. Economic

a. Deterrence 

b. Risk-Spreading
Economic Rationale: Three manufacturers of the same product.  WM(1), WM(2) and WM(3)—all have the same cost of production at $10 per unit.  


--But two and three have found a way for the same cost to make their product less dangerous.


--Alternatively, WM(1) must pay a fee of $2 per unit for accident pay outs.  


--Therefore, There is an economic incentive to do the less dangerous thing.  


--If we impose the manufacturing costs on the manufacturer—and since consumers vote in the market place through the pricing system—then they will opt for the safer product.  


--Doesn’t necessarily explain why we say strict liability instead of negligence.  


--Argument 2: SL has dynamic character: continuing incentive on ( to find a less risky way of making the product.

Risk Spreading and Deterrence (economic rationales) don’t always lead to the same result: 



--Assumed Risk defense means that we don’t always focus on the best cost-avoider  


--Traynor in Escola: Pre-dates Calebresi by two decades.  

PRODUCT LIABILITY

MacPhearson . Buick

Facts: Tires came off of Buick but Buick blames it on the subcontractor and says that privity means that subcontractor only owed a duty to Buick, and not to the buyer.

Principle: Cardozo abolishes privity doctrine in products liability cases: it’s now a negligence issue.  Considers all sorts of policy that he doesn’t explicitly state: highway safety, growth of enterprise, etc.

Escola v. Coca-Cola Bottling Company of Fresno
Facts: Bottle breaks in a waitresses hand and majority sees it as a res ipsa scenario, allowing Coke for decades to go around with a model proving lack of negligence.

Traynor Concurrence: Strict Liability for all product defects that are aberrations.

1. It raises the cost of doing business, which spreads the costs evenly so it’s not too overwhelming for one person.

2. It’s basically strict liability what we’re doing now

3. It puts the burden where it belongs

4. Consumers are encouraged to buy without thinking, and that raises the duty owed to them

5. Discourages companies from allowing defective products onto the market 

Restatement 402(a)


--401(a)(1)—“defective condition unreasonably dangerous”—intended to exclude tobacco and butter, but California court (and others) see it as spinning the law back to negligence.


--

Greenman v. Yuba Power: The warranty idea is out the window because it doesn’t include bystanders and the notice rule is silly—now it’s strict liability in tort

Elmore v. American Motors Corp._--Bystanders are encompassed in the MacPhearson logic—they can also recover if, say, a negligently manufactured car swerves and knocks them over.

Strict Liability for Retailer (Vandermark v. Ford Motor Co. p. 561) –Key is that ( gets to recover from a solvent (--Retailer and Manufacturer can work out between themselves contractually who will ultimately be held liable.  



--Didn’t want Ford to be able to create a loophole


--Exception when you follow government specified K (e.g. for a helicopter)

--Exception for second-hand sellers

--NO exception for commercial lessors
Product Liability and Causation: Still must prove cause-in-fact and Proximate Cause
1. Must prove harm over and above what would’ve been caused (if she had been wearing a seatbelt, for example)

a. “Injuries are seperable”

2. Stahlecker v. Ford: Defective Tire broke down in neighborhood where woman was raped—but Ford was NOT the proximate cause.

Three Factors:
1. Manufacturing defect “when the product departs from its intended design”

2. Defective Design “when the foreseeable risks of harm posed by the product could have been reduced or avoided by the adoption of a reasonable alternative…”

3. Inadequate Instruction: 

MANUFACTURING DEFECTS


--All ( needs to prove is malfunction—“This Coke Bottle exploded and a million didn’t.”


--Burden on ( to show a malfunction


--True Strict Liability.  


--Price v. General Motors: Burden on ( to show that it wasn’t poor maintenance but instead a malfunction
DESIGN DEFECT
Barker v. Lull Engineering Co.

Facts: ( was hurt when using a lift loader in an incline.  

Principle: 1. Liability not limited to situations where product is used in its intended manner, but instead “in the intended or a reasonably foreseeable manner.” 

1.Two Pronged Test:
A. “( must demonstrate that the product railed to perform as safely as an ordinary consumer would expect when used in an intended or reasonably foreseeable manner AND

B. If in hindsight the jury determines that the product’s designed “embodies ‘excessive preventable danger’—Here ( has the burden (in CA—minority) to prove that product should not be judged defective.  Not a negligence standard because its objective, instead of subjective (?)

Soule v. General Motors Corporation
Facts: Woman not wearing seat-belt crashes into car that swerve in front of her and the toeboard goes in and crushes her ankles.  She alleges that she could reasonably expect the car to hold up better.

Principle: 1. In situations where the even is beyond “common experience” or a vehicle too complex/consumer’s don’t know, then: Risk-Utility Analysis


--???

Dreisonstok v. Volkswagenwerk: Van crash—“crashiability” could have been improved at greater cost, but that’s not definitely what the consumers wanted here.


--Risk-Utility Balancing in Design: “a Cadillac may be expected to include more in the way of both conveniences and the ‘crashiability worthiness’ than the economy car.”

Camacho v. Honda Motor Co.
Facts: Crash on a motorcycle.  It is possible that an extra guard could have been there, and other cycles at the employed the extra safety device.

Principle: Court does not want to make the “Consumer Expectation test” to have a limiting effect on recovery.  The dissent would, and would adopt a principle similar to Cardozo’s in Murphy: “This kind of accident was apparent, so even if it could’ve been prevented, this was still within the scope of assumed risk.”  


--Court says that (’s awareness may arise to the level of assumption of risk, but not here


--Court lists seven factors to determine whether the product is unreasonably dangerous: “Usefulness or desiribilty/likelihood of injury/RAD/ability to eliminate bad character/user’s ability to avoid danger/user’s anticipated awareness/the feasibility on the part of the manufacturer of spreading the loss.”  



--Rabin: “Not clear that these seven factors (or Soule’s 3 factor excessive prevention test) provide anything different from a negligent standard

--O’Brian: Disfavored NJ case that held liability for three-foot deep above ground pool and found liability even without a RAD.




--“Really Narrow” category in many states—truly dangerous products

WARNING


--Some risks are so obvious that no warning is necessary: sharp knives, riding in the back of a pick up.  Borderline: feeding marshmallows to a toddler.

Hood v. Ryobi America Corp.
Fact: Man took guard off of chainsaw—which were preventing him from cutting through wood—and proceeded to use it until the blade flew off and injured him.

Principle: No need to warn of every possible danger.



--Too many warnings make any warning less effective—too much info not helpful

--But if the guard would need to be removed to effectively use the thing, then it’s a defective design AND warning then inadequate


--Q: What if the blade killed the ten-year-old son?  Then it would be a proximate cause issue: superceding intervening factor.  Or potentially the boy could sue the parent.


--Q: What if blade could have been better secured at a lower cost?  Would that be a design defect? 



--A: Distinction between inattentiveness on the part of the ( and when the ( took affirmative steps to cause the harm.  A reprise of contributory negligence?


--Was risk of blade falling off more likely with the guard removed?  Then ( can say that the manufacturing was fine (?).


--Reasonable Alternative Design (RAD): Products Liability Restatement requires a RAD be proven. Must consider its necessity and reasonability:


1. Magnitude and probability of the foreseeable risks of harm


2. Instructions and warnings accompanying the product


3. The nature and strength of consumer expectations regarding the product

--If no RAD, but if very dangerous and of minimal use, then still liability (Cardozo in SteepleChase)



--Balance: greater magnitude of foreseeable harm requires more efficiency trade-offs and manufacturing expenses balanced by meeting advertised safety expectation 

Edwards v. Basel Pharmaceuticals

Facts: Man had a nicotine patch on and smoked at the same time.  Warning was that he “might faint,” but not that he might die.  

Principle: Learned Intermediary Doctrine: Prescription drug maker satisfies its duty to warn by warning the physician (assumption that physician better skilled to advise an individual patient).  Exceptions:

1. Mass Vaccinations

2. When FDA has specifically required a duty to warn the patient such as with Tobacco

3. “Well Patient” products, such as birth control, that are personal decisions so therefore should have full knowledge of risks (MacDonald—widely applied)

4. Widely advertised/targeted at consumers (Perez—NJ—but for unknown reason it’s not widely followed)

Lovick (p. 618): Four part test to see if there is duty to warn after problem is discovered:

1. The seller knows or should’ve that the product poses a substantial risk of harm

2. Those who would benefit from the warning can be identified and are likely unaware of the risk

3. A warning can effectively be communicated

4. Hand formula: risk of harm sufficiently great to justify burden of providing warning

Vassallo v. Baxter Healthcare Corporation
Facts: Woman’s silicone breast implant fails but company at the time that it was put on the market had no idea that the product was dangerous.

Principle: Burden generally on ( to prove that there was no knowledge, nor could there have been, at the time of issuance.  Manufacturer will be held to the standard of knowledge of an expert in the appropriate field and subject to a continuing duty to warn—but no liability if it would have been “impossible” for the manufacturer to know of the harm.
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--Obligation to warn?

Ex Ante: Look only at information manufacture had or should have had

Ex Post: Strict Liability

Beshada: Asbestos case in NJ where manufactures claimed lack of knowledge and court says “it doesn’t make a difference”—hindsight ex post approach

--Middle Path Standard Bearer: Anderson v. Owen
Virtually every court holds that manufacturer only responsible if ex ante s/he knew or should have known

--In the internet age, so much is known—responsibility to know really stringent


--What about Cell Phones

Advertised As: (extension of the Consumer Expectations Test)  (even with utility outweighs the risk)

--Denny v. Ford: Advertisements heighten implied warranty of merchantability (unfortunate that it’s not in tort b/c no liability to third parties injured by the product)


--Castro v. QVC Network: Pan OK to cook many products, but not advertised 25-pound turkeys. Therefore, it was defective.  
General Motors v. Sanchez

Facts: Sanchez left his car in park with the engine running and it slipped into reverse and crushed him.  It stemmed from a defect in all cars at the time that could’ve been guarded against by turning the car off.

Principle: Consumer’s failure to take reasonable precautions counts towards comparative negligence: Comparative responsibility not broader and includes inattentiveness of a kind that is sine qua non to the injury


--Defense Broader: not just applied to secondary implied assumption of risk, but broader because no longer constitutes complete bar to discovery
Examples of No comparative Fault: Ford Firestone Cases: tires blew out while driving fast, but no fault on part of consumer.

Injury Enhancement: 


--Binakonsky v. For Motor Co.: ( drove drunk, hit tree, exploded.  Court: Strict liability overrides contributory negligence


--Zuern v. Ford Motor Company: Once causation is found, must apportion the relative degree of fault, not degree of causation when calculating recovery

--Dly v. GM: Drunk driver lost control of car and door opened b/c of defect: could’ve been prevented by seatbelt or locked door.  



--Court: Comparative negligence even if it’s like comparing apples and oranges
--Rabin would put it at 80/20 in favor of (

--Keep in Mind: Preemption is an important defense in all products liability cases, especially drug cases.

Liriano v. Hobart Corp
Facts: Man loses arm in meat grinder where boss had removed safety device years before and claims there should have been a warning for foreseeable adjustments, even when there’s no product defect claim.

Principle: Even if there was third-party modification, there may still be a claim for failure to warn.


--Duty to Warn after Manufacturer learns of practice: can’t be used as evidence against manufacturer because don’t want to discourage them from warning


--Whether product was inherently dangerous and not requiring a warning is an issue of fact for the jury to decide: “When a warning would add no appreciation of the danger.”

--Burden of warning less costly than re-designing

Employee Assumes Risk:

1. Employer made modification and employee doesn’t know: To claim assumption of risk would be a return to the 19th Century.

2. Employee knows of modification: given coercive nature of environment, no assumption of risk

3. Employee alters herself to impress boss or have longer coffee break: secondary implied assumption of risk—a comparative fault issue

Generally: When there’s an alteration, then no recovery.  


Alternate View: Duty to warn of foreseeable harms.

Royer v. Catholic Medical Center
Facts: Woman had a bad knee-cap installed and sued demanding strict liability for retailers (Vandermark).  

Principle: Court says that because it was a mixed contract with serviced predominating, therefore no SI.


--Also medical profession exception—costs of medicine will go up, etc. if there’s SI against hospitals


--Rabin: Don’t want Strict Liability in instances where a perfect outcome is not definitely obtainable (e.g. law, medicine, etc.): Negligence Line is good for doctors


--Rabin: There were services too, but so what?  They sold the kneecap.

Anomaly: Can’t go after the employer.  

East River Steamship Corp. v. Transamerica Delaval Inc.
Facts: Defective turbine further damages itself.

Principle: If device only damages itself, then it is not a property damage issue for tort but instead a breach of implied warranty of merchantability under the UCC.  No duty to prevent a product from injuring itself.  


Seale: ( purchased a truck with an express warranty for repairs only—but truck had problems from the beginning.  Traynor says no strict liability: purely economic loss is different matter.  Why shouldn’t one be able to take a product “as is?”


--Incentive argument doesn’t work out sme as with personal injury cases because it’s through the K that we create safety incentives because buyers and sellers reach agreement.  


Courts reluctant to allow recovery for purely economic loss in products liability claim.
COMPENSATORY DAMAGES

Pecuniary Losses (“Out of Pocket”)

1. Medical Expenses

a. Future Therapy requirements not always straight forward.  

b. No recovery for later relapses/unanticipated setbacks
2. Loss of Income

a. Work-life Expectancy Determination

b. Earning power of this (
c. Discount Factor (present value of money)

i. Determine (prospects of increased pay in future—look at type of job and mobility; young people very complicated
3. Pain and suffering

4. CA Jury Instruction: “Reasonable for any pain, anxiety, fears, emotional distress.  No definite standard proscribed by law.  No requirement of expert opinion.  Should exercise discretion with calm and reasonable judgment in the light of the evidence.”


--Note 9 on p. 714: Middle range for this type of injury should be given presumptive validity 

Arguments in favor of Pain and Suffering Damages:

1. Compensate for attorney’s fees (why not fee-shifting)

2. Though we can’t monetize everything, we can still provide a little to alleviate or compensate.

3. Posner: everyone would pay to avoid pain and suffering and not to include it would unfairly lower the cost to a tortfeasor of her negligence

Arguments in favor of Pain and Suffering Damages:

1. Mandatory insurance that people don’t want

2. Meaningless in restorative terms when applied to past pain (Jaffe)

3. Very hard to administer from case to case because it’s intangible and therefore unpredictable

Policy: Administrative Costs of continuing supervision too high PLUS difficult to maintain jx—want people to move on with their lives and don’t want to incentivize fraud 

Seffert v. LA Transit Lines

Facts: Woman dragged by bus and severely injured.  Awarded a lot of money for pain and suffering damages, and there’s an appeal of the size of that award.

Principle: All presumptions are in favor of the finding of the trial court; damage awards for “pain and suffering” must “shock the conscience of the appeals court” to be overturned.

--Traynor Dissent: Awards of similar damages should be looked at (Posner concurs).  A per diem misleads the jury.



--Courts split: some allow per diems as a way to calculate and some don’t

--Traynor; Consistency important because (’s should know what the cost of their conduct is going to be.
McDougald v. Garber
Facts: Woman is no longer conscious.  Someone sues on her behalf for pain and suffering damages, and for “loss of enjoyment” that she’s unaware of.

Principle: Cognitive awareness is a pre-requisite for “loss of pursuits” claims.  


--Courts go both ways


--Note that if someone is comatose, we would compensate for lost wages, but not “lost enjoyment of life.”  

--No separate considerations for “pain and suffering” v. “loss of pleasure”



--Concern that Damages will escalate  



--Note 1, p. 723: courts go both ways 



--On the one hand, there are so many components in pain and suffering: loss of capacity, loss of enjoyment, loss of feeling—so maybe we don’t want to separate them all out, but this just this one is intelligible: Rabin says that it’s a tough call.


--Makes sense from a compensatory perspective to split it up


--Doesn’t make sense from a deterrence perspective



--Survival Statutes “window period”


--Arkansas passed a statute allowing loss of enjoyment of life as a survivor’s benefit and three other states have


--From a compensation perspective, we’re giving a huge additional sum of money to the estate rather than giving anything to injury victims

WRONGFUL DEATH
1. Survival Action
a. On behalf of the decedent.  Medical expenses, lost income, pain and suffering (in the window between the accident and death).

b. CA and a few other states don’t allow for pain and suffering damages in this kind of suit

2. Wrongful Death
a. Compensation for survivors.

b. Original statutes looked like NY: Loss of wages, etc.”  Very little for kids.
c. Now more like VA: Provides for loss of consortium as well.  

d. Green v. Bitter: NJ Supreme Court provides some compensation to parents for loss of help in their old age, and advice and all of that stuff (more for a Confucian, etc.(?))

e. Comparative Negligence: imputed to survivor

INSURANCE

1. First Party Insurance: For loss to yourself: fire, casualty, hospital, collision, or theft of car

2. Third Party Insurance: Auto; malpractice; product liability insurance

3. Combo: Homeowner’s insurance; auto insurance

COLLATERAL SOURCE RULE

1. Collateral Source rule without subrogation (double recovery)

2. Collateral source rule with subrogation—health insurer either joins (’s action or maybe just sits back and exercises subrogation right after ( collects

3. Eliminate collateral source rule--( just collects from (
: Gives us proper cost internalization


--At the cost of additional litigation that wouldn’t exist if the collateral source rule were eliminated


--Health insurance payments treated as collateral source


--Traditional Justification: ( shouldn’t get a break because of (’s good planning


--Response: It’s a windfall.  But ( has paid premiums


--But maybe ( has only made minimal contributions



--Not always double receipt for ( because of partial subrogation
Subrogation: Implied right of subrogation for property insurance, but not for personal injury insurance (because when losses are viewed in their entirety, duplication is unlikely)
Economic Loss Rule: Generally a subrogation K has a clause that the insurer will hire the lawyer.


--3rd Party insurance is usually more expensive because there’s more unpredictability


--Usually necessary to find fault


--Rise in premiums perhaps not always related to expanded liability: insurance companies don’t make their money on the intake outtake differential, but on investments


--By the sixties, the benefit levels were woefully out of date


--Problem: Unless health costs are discussed during the settlement, then it’s not sure how much money will be allocated


----WC/Casualty/Homeowner’s insurance always exercise rights of subrogation

PUNITIVE DAMAGES

1. “Roach Motel” Case—Punitive Damages are the only real deterrent (Posner)

2. Fills gap where criminal law doesn’t go

Taylor v. Superior Court
Facts: PD award for drunk driver with huge past record, even though not an intentional tort.



--Concurrence doesn’t want PD for all drunk drivers, just for people who have many prior arrests



--Dissent ignores the gaps/under-enforcement rationale—if evidence of (’s wealth may influence a jury, then that’s an argument for bifurcation


--NY and CA don’t allow insurance coverage for punitive damages—even if it is covered; nullifying punitive damages wouldn’t nullify compensatory damages


--Many reform proposals are aimed at PD—cap or eliminate—data suggests no recent rice in PD awards
Ford Pinto Case

--Huge PD award against Ford for exploding gas tank.  Design defect theory.


--( introduced evidence that a very small expense could have been saved 



--Ford determined that deaths and injuries would be even smaller




--Ford did what we want, using the risk-utility analysis


--Hillrichs v. Avco: In order to get PD, must show that (’s act was “in disregard of a risk that was so great as to make it highly probable that harm would follow.”



Experience Rating: Linking premium costs to the activity of a particular enterprise.



--Critical to the deterrence argument in Tort



--Drivers of more dangerous vehicles to pay more (except SUVS)



--Also in no-fault systems: Every category of employment/car—higher risk pays more for worker’s comp. insurance



--New Product: Conjecture experience rating



--Small Firm: Less data on past accident rate

Indemnification: Respondeat superior; unusual for employers to exercise the right of indemnification

--Serial PD Awards Concern: Don’t want to bankrupt ( before every ( gets compensatory damages, and don’t want to over penalize (.


--Moral Concerns: it’s not just money keeping people in line; want to do the right think; don’t want Moral Hazard from insured feeling invincible

State Farm Mutual Automobile Insurance Co. v. Campbell
Facts: Campbell faces small claim, and State Farm advises him to go forward, saying that there’s no downside.  

Principle:

Gore factor

1. Reprehensibility

2. Disparity between compensatory damages and PD

3. Compared with criminal in state

--State Farm puts more content into Gore; on 2nd benchmark, a single digit ratio is presumptively correct; also, with large compensatory damage awards then maybe 1-1 is rational

--Jury can be instructed of (’s actions in state to assess whether PD should be invoked, but not to determine the amount of PD

WORKER’S COMPENSATION
Permanent Impairment: Since no tort, when assessing recovery, still consider “indignity” or “loss of enjoyment of life”

Occupational Disease: System does no better than tort—“arising out of” nexus is causation requirement; was stomach cancer caused by bad diet, genetics, or work-related?


--same problem that toxic tort cases confront

Mental Stress Cases:

--States really vary on this issue



--Physical-Mental; depression stems from physical harm (recovery) (separate “arising out of” issue—did the mental stem from this physical?)


--Mental-Physical; heart attack from the shock


--Mental-Mental; 1) Person who has high-powered job under too much stress, 2) associate who sees her boss have a heart attack and gets depressed, 3) sees guy fall of construction site and can’t work anymore



--WC offers little deterrence



--OSHA supposed to be ex ante safety deterrent; falls short of mark



--Rabin: WC not a great system, but works “well enough”

AUTO NO-FAULT


--The driver collects from his own insurer; but it’s a modified first-party system, in the sense that passengers and pedestrians are recovering against the owner of the vehicle.



--Pedestrians: recover from driver whose accident the injure was “arising out of”—no negligence requirement



--Other Driver: recovers from own insurance

Opt-Out: 1) Someone with insurance that doesn’t do business in NY,

 2) more than $50,000 in damages, 

3) more than $2,000 per week in lost wages (high earners), 

4) serious injuries


--Collateral Benefit Rule invoked in part: SSDI and WC are primary and must be recovered first, but your private insurance is not 9private benefits systems are not excluded)

Hypo from p. 845: it’s “significant,” so she can sue in tort if she wants.


--If ( was uninsured, then she would collect from an uninsured motorist fund


--If ( is not insured but she is, she collects from her own fund


--If ( brings a tort against a third party, the insurance company has right of subrogation

No-Fault Thoughts: Lesser than Worker’s Comp?



--Worker’s Comp “more satisfying” because it completely replaces the system.  




--WC trades off insurance principles for collective justice principles/not individualized, but everyone gets something and like gets like


--No-Fault is a compromise system with a tort option


--Worker’s compensation gives clearer prospect for accident prevention: experience grading incentivizes


--But arguably there’s little deterrent value to tort law in the auto cases because the two most dangerous types are largely unreachable: drunks and reckless kids

Focused No-Fault

--Black Lung, Child Vaccine, Nuclear Accidents


--Suggestions for medical malpractice no-fault but there’s a problem with the nexus of compensable event: “arising out of” what?


--Hip replacement failure?  Causation problem: how is it definitely because of the doctor?  How is it definitely arising out of the procedure?




--often those seeking medical help are already in bad shape


--By defining what gets compensated, we fall back to a negligence standard


--Products Liability No-Fault: Same problem—arising out of what???  Lots of accidents occur in the use of products that are arguably not at all use-related
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