TORTS OUTLINE

TORTS

· What is a tort?

· Tort is an interpersonal wrong to a person or property not arising from contract

· Epstein: “True” torts are between strangers—no opportunity to contract

· Most common torts: 

· personal injury (e.g., auto accidents)

· mass torts (e.g., bridge collapse, pharmaceuticals)

· Type of law

· Mostly a common law subject ( state law

· Statutes less important in torts

· Three types of torts

· Intentional 

· Unpermitted intentional act resulting in injury

· Sometimes also amounts to a crime

· Criminal – to exonerate society’s interest; burden of proof higher

· Civil – interpersonal; brought by injured party for recompense; proof only must be probable

· Negligent 

· I.e., carelessly hurt someone

· Most torts fall here

· No-fault tort

· Liability w/o fault

· E.g., Products Liability

· Most states have no-fault statutes re auto accidents

· Worker’s Comp – no-fault statutes for workers injured on job; tradeoff: award will be smaller

· Purposes of Torts – do not always perfectly overlap!

· Compensate victim

· Deter future behavior

· Fairness/justice

· Rationale

· Each person has right to complete immunity of their body and real property

· Allows us to control the risk that we subject ourselves to

· Increases productivity, by granting security of self and property

· Reduces need for reprisals and vigalante-ism

· Very fact of having law deters people from violating the law

I.
INTENTIONAL TORTS

· Elements of an Intentional Tort:

· Act

· Intent

· Causation

· Harm

To Persons:

BATTERY (a.k.a. Trespass to person)

· Elements

· Act – unpermitted contact

· Intent – to make the contact

· Causation – cause in fact + proximate cause

· Harm – real harm—technical tort not allowed

· Act

· Direct, physical contact

· Vosburg v. Putney – kick

· White v. Univ. of Idaho – tap on piano player’s back

· Through instrumentality

· Pulling out chair - Garratt v. Dailey
· Second-hand smoke – Shaw v. Brown & Williamson (case against cigarette company failed b/c intent lacking, implying act sufficient)

· Shooting gun – Courvoisier v. Raymond
· Spring gun – Bird v. Hollbrook, Katko v. Briney
· Throwing stick – Talmage v. Smith
· Inducing into boxing match – Hudson v. Craft
· Intent

· Intent to do what?

· Vosburg Rule: Intent to make the contact ( this is Fox’s rule

· Do not have to intend the consequences

· R3T § 1: Intent to harm

· R2T § 16: Intent to harm or offend

· Can also be a realized assault, i.e., intent was to create apprehension only.

· Note: This is still technically an assault, b/c intent was for assault, but some courts will call it a battery.  It makes almost no difference, except possible could affect punitive damages.  Court often will not bother to distinguish.
· Types of Intent

· Specific intent – actual purpose of the act

· E.g., Brian sitting on the chair  (Garratt v. Dailey)

· General intent – consequences certain to result from the act

· E.g., aunt falling down when chair is pulled out (Garratt)

· Limited intent

· Need not understand moral implications

· E.g., McGuire v. Almy – Insane woman had no capacity to form “meaningful” intent, b/c no moral understanding ( Intent to make the contact enough.

· Transferred Intent

· Talmage v. Smith – A’s intent to hit B does not absolve him of responsibility if he hits C instead.  Intent to hit someone is enough.

· Cause

· Usually direct in intentional torts

· Scott v. Shephard, 1773 – court imputed directness of consequences

· Lighted squib case – trespass & assault.

· D acted to cause indiscriminate mischief; “Whatever mischief therefore follows, he is the author of it.”

· Harm

· Real physical harm.  No technical tort for battery allowed.

· Cases

· Vosburg v. Putney

· Schoolboy kicks another.  Intent to make contact sufficient

· White v. Univ. of Idaho

· Piano player taps student’s back.  Intent to make contact sufficient; no intent to harm or offend necessary; rejects Restatement.

· Garratt v. Dailey 

· 5 yr old Brian moved chair as Garratt was about to sit down.  Specific intent: to sit in chair.  General intent: knew w/ substantial certainty that Garratt would fall.  Knowledge is enough.

· Talmage v. Smith

· D threw stick at P’s companion; hit P.  Intent to hit A transferred to B.

· Defenses to Battery

· Consent

· Emergency

· Self-Defense

· Defense of Property

· Necessity?

· Recapture of Chattels

· Parental Control/Discipline

· Not Defenses to Battery

· Insanity ( not a defense unless can vitiate element of case, e.g., intent

· Recapture of land (e.g., landlord evicts by force) ( not a defense

· Assumption of the risk ( not a defense for intentional torts

ASSAULT
· Elements

· Act – setting upon someone w/o contact

· Looks forcible, immediate

· Mere words not enough

· Intent – to create the apprehension of, or to commit, a battery

· Cause

· Harm – apprehension of imminent harm

· Need not amount to fear.  Must appear that contact will be immediately inflicted unless there is intervention.  See R2T § 24.

· W. Blackstone

· Assault is an attempt to offer to beat another, without touching him.

· An unlawful setting upon one’s person.

· Inchoate violence, amounting considerably higher than bare threats

· Restatement

· R2T § 21 – An actor is subject to liability to another for assault if (a) he acts intending to cause a harmful or offensive contact with the person of the other or a third person, or an imminent apprehension of such a conact, and (b) the other is thereby put in such imminent apprehension.

· R2T § 24, cmt. b: Distinction b/w apprehension and fright.  “It is not necessary that the other believe that the act done by the actor will be effective in inflicting the intended contact upon him.”

· Defense

· Parental control/discipline

· Cases

· I. de S. and Wife v. W. de S., 1348

· D struck door w/ hatchet.  P stuck her head out of window, D struck again at her.

· Tuberville v. Savage, 1669

· P put hand on sword and said, “If it were not assize-time, I would not take such language from you.”

· Not assault, b/c words conveyed intent not to do act.

· Though, if held hand up in threatening manner and say nothing, would be assault.

· Allen v. Hannaford

· Landlord pointed gun and threatened to shoot.  Gun was not loaded.

· Assault depends on apprehensions created in assaultee, not on “the secret intentions” of the assaulter.

· Note: If gun had accidentally gone off, would be negligence, not intentional tort.

OFFENSIVE BATTERY

· Same as battery, but harm is emotional or dignitary.
· Contact may be w/ person or w/ anything closely attached that is bound up w/ dignity.
· Striking P’s cane (e.g., Longchamps)
· Striking horse P was riding
· Seizing object from P’s hand
· Grabbing at P’s plate
· Blowing smoke intentionally in P’s face (must actually reach face—substantial certainty that contact will occur not enough)
· Restatement
· R2T § 18: Actor liable for battery if: “(a) he acts intending to cause a harmful or offensive contact with the person of the other or a third person, or an imminent apprehension of such a contact, and (b) and offensive contact with the person of the other directly or indirectly results.”
· Knowledge that conduct has occurred is not necessary to establish battery
· E.g., A kisses B while asleep but she doesn’t know.  A liable.
· Contact need not be with person herself.
· May be with “anything so closely attached [to her person] that it is customarily regarded as part thereof and which is offensive to a reasonable sense of personal dignity.”  
· Cases
· Alcorn v. Mitchell
· D spat in P’s face in courtroom at end of previous trial.
· Damages = $1000 were not excessive b/c for punishment, example.
· Act was of “greatest indignity.”
· Respublica v. De Longchamps
· D struck cane of French ambassador.  Insult more important than actual damage.
FALSE IMPRISONMENT

· Elements

· Act – confining w/o reasonable exit

· Area may be large, and need not be stationary.  R2T – can confine in a town.

· Intent – to confine

· If no intent, then only negligent, and only if P suffers major harm

· Cause 

· Harm – feeling of being confined

· If P unaware that door is closed, then no harm.

· Examples

· A locks B in room for 1 minute, then unlocks

· A locks B in room; there is another door that A and B don’t know about; after 1 minute, B finds the other door and walks out

· A locks B in room, and only way out is through sewage ( fact question whether other door is a “reasonable exit”

· Defenses

· Protection of person and property (e.g., bus driver)

· Consent (e.g., mine workers)

· Parental control/discipline (e.g., cult deprogramming)

· Cases

· Bird v. Jones

· P wants to pass, but D has closed highway for boat race.  P was free to go back.

· Obstruction is not false imprisonment.  “Three walls do not a prison make.”

· Whittaker v. Sandford

· Woman “imprisoned” on yacht by husband.  Could not roam freely on land.

· Coblyn v. Kennedy’s Inc.

· Old man detained in department store for suspicion of shoplifting.

· False imprisonment does not require physical force or threat—only clear demonstration of physical power that can only be avoided by submission.  Feeling that you are not free to go, even if for external reasons, e.g. appearance of guilt.

· Sindle v. New York City Transit Authority

· Bus driver that drove bus to police station b/c some children misbehaving did not falsely imprison the well-behaved students.  Allowed to take reasonable measures of safety.

· Herd v. Weardale Steel

· Miners consented to enter mine, but found work conditions unsafe.  Asked to be taken back up. (Retracted consent.)  Not false imprisonment b/c consent.

· Fox: Court might have ruled differently if they had waited longer than 30 minutes.

· Peterson v. Sorlien

· Parents take adult daughter to de-programmer to liberate from cult.  Daughter at first grateful, then returns to cult.  Sues for false imprisonment.

· Parents not liable, but de-programmer was.  Moral determination.

INTENTIONAL INFLICTION OF EMOTIONAL DISTRESS

· Elements

· Act – extreme, outrageous conduct

· Intent – to do that conduct; no further intent needed (imputed)

· Cause – sometimes hard to prove here

· Harm – extreme emotional harm (+ physical manifestations)

· Very rare torts.  High threshold.  

· Do not want to condemn all eccentric conduct.

· Constitutional restrictions: Don’t want to chill First Amendment rights.

· Way to address emotional harms lacking any other possible redress.

· Earlier torts all required bodily harm.

· Here the main and expected outcome is emotional harm.

· Non-targeted witnesses may also recover

· Family members who were present at the time

· Non-family members who were present and distress manifests in physical harm.

· Special cases

· Knowledge that someone is peculiarly susceptible to emotional distress can make an act extreme & outrageous that otherwise wouldn’t be.

· Recklessly failing to meet professional ethical standards, e.g., doctor.

· Sexual harassment dealt with by federal law instead of tort.

· Restatement

· R2T § 46 “One who by extreme and outrageous conduct intentionally or recklessly causes severe emotional distress to another is subject to liability for such emotional distress, and if bodily harm to the other results from it, for such bodily harm.”

· When directed at third person, liable if “intentionally or recklessly causes severe emotional distress (a) to member of such person’s immediate family who is present at the time, whether or not such distress results in body harm; or (b) to any other person who is present at the time, if such distress results in bodily harm.”

· Not that intent is tortious, criminal, malicious, or even to inflict emotional distress.

· Conduct must be “so outrageous in character, and so extreme in degree, as to go beyond all possible bounds of decency, and to be regarded as atrocious, and utterly intolerable in a civilized community.  Generally, the case is one in which the recitation of the facts to an average member of the community would arouse his resentment against the actor, and lead him to exclaim ‘Outrageous!’”

· Cases

· Wilkinson v. Downton

· D played practical joke on P; said husband was in hospital; P had strong emotional reaction – vomiting, weeks of suffering, incapacity, and other “serious and permanent physical consequences at one time threatening her reason.”

· Bouillon v. Laclede Gaslight Co.

· D’s meter reader forced his way into P’s apartment; had nasty verbal exchanges with nurse overheard by P; let cold air in; P miscarried the next day.

· P can sue for harm resulting from fright on cause of trespass.

· State Rubbish Collectors Assoc. v. Siliznoff

· P threatened to beat up D, destroy his property, put out of business.

· P claimed no assault b/c threats related to future action, not “immediate physical harm.”  

· Court found action when one intentionally subjects another to mental suffering incident to serious threats to his physical well-being….”

· George v. Jordan Marsh Co.

· D’s bill collector’s harassed P until she had two heart attacks (badgered her w/ phone calls at night, sent her letters marked as collection department, wrote that her credit was revoked, and liable for late charges).  P did not owe anything.

· Claim for emotional distress allowed under R2T § 46.

· Rockhill v. Pollard

· Physician’s conduct outrageous in the extreme—willfully and recklessly failed to perform professional duty to patients in emergency.

· Hustler Magazine v. Falwell

· Lurid insulting parody of Falwell.  Not liable.

· Would chill First Amendment rights.  All political satirists would be at risk.

To Property:

TRESSPASS TO PROPERTY
· Elements

· Act – Unpermitted entry or act on land

· Can be above or below land too (e.g., Smith, Goodyear)

· May be on land w/ permission, but act is unpermitted

· E.g., Setting fire on property (e.g. Brown v. Dellinger)

· E.g., Sticking ball in pipes (e.g., Cleveland Park Club)

· Intent – Willful entry or act 

· But no knowledge or intent to harm or offend necessary

· Cause – Will almost always be direct

· Harm – Intrusion/entry itself (“technical tort”)

· Intangible Trespasses

· Entry may be intangible – e.g., noise, radiation (Public Service Co.)

· For intangible trespasses, need physical harm and clear causation

· Trespasses in Cyberspace

· Servers, internet, cyberspace do NOT count as real property (see Intel Corp. in Trespass to Chattel)

· Cases

· Dougherty v. Stepp (p. 9)

· D surveyed on P’s land; mistakenly believed it was his

· Entry constitutes the trespass; law infers damage

· Innocent but wrong claim of ownership does not forgive; in fact “pretended ownership aggravates the wrong.”

· Smith v. Smith (p. 10)

· Trespass in the air: Eaves of barn overhung onto P’s land

· Neiswonger v. Goodyear (p. 10)

· Airplane w/in 500 feet of ground = trespass

· Brown v. Dellinger (p. 10)

· Children lit unauthorized fire in P’s garage

· Cleveland Park Club v. Perry (p. 11)

· Young boy stuck ball in pool’s pipe while swimming legally

· “Intent is to complete the physical act and not the intent to cause injurious consequences.”

· Public Service Co. of Colorado v. Van Wyk (p. 11)

· Intangible trespass—noise and radiation from utility system

· Must prove physical damage for intangible trespass

· Defenses to Trespass

· Necessity 
· Private necessity ( “conditional” or “incomplete” privilege 

· Allowed to trespass, but afterward must pay for privilege w/ reasonable rental value or compensate for damaged property (R2T § 197, Vincent v. Lake Erie)

· Public necessity ( complete privilege 

· E.g., Government destroys home to prevent spread of fire, disease, or to keep from falling to enemy in war

· No requirement to compensate.  

· Rationales:

· For the public good (why should person be forced to sacrifice for public?) – Note: Tension w/ eminent domain

· Would have lost home anyway (not always true)

· Incentive for public officials – if could be liable for trespass, will never take necessary actions (e.g., Sparhawk – fire burnt whole town)

TRESSPASS TO CHATTEL

· Elements

· Act – meddling, interfering w/ someone’s personal property

· Intent – to do the act

· Cause

· Harm – deprives owner of use or decreases value of chattel

· Harm

· Technical tort not allowed (different from trespass to property)

· Must decrease value, deprive owner of use, or infringe on any other legally protected interest in the property

· : R2T § 218, cmt. e : “…One who intentionally intermeddles with another’s chattel is subject to liability only if his intermeddling is harmful to the possessor’s materially valuable interest in the physical condition, quality, or value of the chattel, or if the possessor is deprived of the use of the chattel for a substantial time, or some other legally protected interest of the possessor is affected…”

· E.g., A (child) climbs on the back of B’s large dog and pulls its ears.  No harm done to dog, or to any other legally protected interest of B.  A not liable to B.

· Minority view – not the law

· Unauthorized act to another’s property creates legal injury

· E.g., Blondell v. Consolidated Gas Co. – resident installing regulator on D’s gas meter considered trespass w/o proof of injury

· Recapture of Chattels 

· Possible recourse for victim is the recapture of chattels defense.

· Allows owner of chattel to respond to trespass w/ reasonable force

· R2T § 218, cmt. e: person has “…privilege to use reasonable force to protect his protection [of his chattel] against even harmless interference.”

· Cases

· Intel Corp. v. Hamidi (p. 13)

· Former employee used Intel’s computer system to send 6 emails over 2 years to 35,000 current employees criticizing Intel’s employment practices.

· No physical harm nor functional disruption to company’s computers

· Content of messages caused disruption  ( D claimed lost productivity

· Court found no tort ( injury was not to computers

· “Such an electronic communication does not constitute an actionable trespass to personal property, i.e., computer system, because it does not interfere with the possessor’s use or possession of, or any other legally protected interest in, the personal property itself.  The consequential economic damage Intel claims to have suffered … is not an injury to the company’s interest in its computers—which worked as intended and were unharmed by the communications….”

· eBay v. Bidder’s Edge, Inc. (p. 19)

· D’s internet “spiders” that trawled P’s website thousands of times per hour in order to post updates on its own site amounted to trespass to chattels, even though eBay’s site was public, b/c searches were capable of impairing the operation of eBay’s site.

II.
DEFENSES TO INTENTIONAL TORTS

· Defenses:

· Consent

· Emergency

· Insanity ( not actually a defense

· Self-Defense and Defense of Others

· Defense of Property

· Recapture of Chattels

· Necessity

CONSENT

· Express Consent

· Consent is expressed in words, e.g., P signs consent for surgery

· Must be a consent to the act itself

· Implied Consent

· In Fact – Consent is expressed through conduct

· E.g., O’Brien v. Cunard Steamship – held out arm for smallpox vaccine

· In Law – Assume P would have consented, if she could (but she can’t)

· E.g., Surgeon slightly changes surgical procedure while P unconscious

· Substituted Consent

· Generally, guardian can consent on behalf of child or incompetent

· For incompetents, courts sometimes require showing that incompetent would have consented, if had been able

· More murky if surgery is for the benefit of a third party (e.g., kidney donation) 

· Vitiated Consent

· If induced by fraud or nondisclosure (e.g., STDs)

· If act is illegal, and law is designed to protect the P’s class of persons

· E.g., illegal boxing case (Hudson v. Craft); but R2T disagrees

· E.g., statutory rape – R2T § 892(A) finds liability; but see Barton v. Bee Line – upholds consent, b/c law was to protect society, not underage females

· Athletics

· Consent is a defense, unless violates rules, and is reckless, deliberate, or willful

· True for organized sports and informal recreation

· Cases

· Mohr v. Williams, 1905 (p. 20)

· P gave consent for D to operate on right ear.  In operating room, D determines left ear more diseased than right.  Family physician agrees D should do left.

· Implied consent?  No.  Should not imply consent when it is possible to obtain.

· Substituted consent?  No.  Checking w/ family doctor falls short.

· Kennedy v. Parrott, 1956 (p. 22)

· D pierces diseased cysts on P’s ovary in course of a different operation.

· B/c condition not known until P anesthetized, implied consent allowed

· “Consent—in the absence of proof to the contrary—will be construed as general in nature and the surgeon may extend the operation to remedy any abnormal or diseased condition in the area of the original incision” when D decides necessary.

· Hudson v. Craft (p. 27)

· 18-yr-old consented to enter illegal boxing match. Consent vitiated by court.

· Promoter is principally responsible for match ( liable for battery.

· Statute designed to protect participants ( boxer protected against his own “ill-advised participation.”

EMERGENCY

· Form of implied consent.

· Consent can be implied from circumstances, whenever “medical emergency requires immediate action to preserve the health or life of the patient.” (Allore)

· Rule protects patients by encouraging assistance.

· But, allow choice whenever possible ( Law is very protective of our bodies.

· Trolley Problem vs. Kidney transplants

· Morally permissible to take action to kill 1 instead of 5?

· Killing vs. letting die

· Sudden emergency vs. planned action

INSANITY

· Not a defense, unless can vitiate element of tort, e.g., intent

· Do not need moral understanding for simple intent to commit act, e.g., McGuire v. Almy
· “Although…D could not for a rational choice, …he could make a schizophrenic or crazy choice.” Polmatier v. Russ
· Policy Reasons:

· B/w innocent persons, loss should be borne by he who occasioned it

· Guardians of insane person will have incentive to restrain him

· Tortfeasors may not pretend insanity to defend wrongful acts

SELF-DEFENSE AND DEFENSE OF OTHERS

· Against real attacker

· Reasonable person would believe he is in danger

· D actually believed he was in danger

· Force was not excessive (proportional to danger)

· Against innocent bystander

· Old law: If you hit innocent person, even justifiably, you pay

· U.S. law: If justifiable self-defense, then no liability even if hit innocent

· Unless “actor realizes or should realize that his act creates an unreasonable risk of causing such harm.” R2T § 75

· Policy: Meant to give people room for standing ground and protecting themselves.

· In defense of third parties

· Allowed, if (R2T § 76):

· Correctly or reasonably believes that third party would be entitled to self-defense

· AND that his own intervention is necessary to protect that party

· Plus same limitation on excessive force as for self-defense

· Case

· Courvoisier v. Raymond, 1896 (p. 37)

· D shot off-duty police officer P, mistakenly thinking he was attacking him; D was outside after fighting/chasing rioters out of his home

· If D had been justified in shooting a riotor, actually mistook P for a riotor, and that mistake was reasonable in light of the circumstances ( No liability.

DEFENSE OF PROPERTY

· When D is present

· May use force to oppose forceful entry.  If entry not forceful, must ask to leave first.

· Force must be reasonable, and may not take human life or inflict great injury.

· When D is absent (e.g., spring guns)

· R2T § 85 adopts J. Burrough’s reasoning from Bird.

· Only allowed to do what you could have done if present

· E.g., could only use spring gun against a would-be assailant

· Result: Never rational to set a spring gun, b/c very unlikely you would have been justified in shooting the person who will be hit by it.

· May set traps or defensive devices (e.g., glass on walls) if:

· To deter rather than harm

· Proper notice posted

· Cases

· Bird v. Hollbrook, 1825 (p. 40)

· D set spring gun to protect tulips; P trespassed to retrieve peacock; shot by gun.

· Defense of property NOT a defense for such excessive force

· Guns were set to cause injury instead of deter;

· Inhuman to catch man by means that may maim or kill him;

· D’s force would have been unauthorized if he had been present, and “no man can do indirectly that which he is forbidden to do directly.”  (J. Burrough)

· Katko v. Briney

· Spring gun not allowed, even against a would-be thief.

RECAPTURE OF CHATTELS

· Self-help remedy to reclaim personal property

· Must be exercised promptly – “hot pursuit”

· Force must be proportional - must consider risk to bystanders, too

· Only allowed if:

· Owner has not voluntarily transferred or entrusted the good to someone else

· Taker does not assert a claim of “right” to the good (e.g., Kirby)

· Note: Question for jury whether person asserts claim of right

· Need not announce his claim

· Case

· Kirby v. Foster

· D handed employee P $$ to pay other workers; P took out amount he felt he was owed by D, returned the rest; D used force to try to recover $$.

· P believed he had right to $$ ( no right to recapture.  May not use force to determine settlement of conflicting claims.  “Law gives the right of defence, but not of redress.”

NECESSITY

· Allowed to trespass on property or chattel in conditions of necessity

· Either to save goods, or to save human life

· Admiralty

· Law of general average contribution: Ship captain can jettison cargo to save ship, but all parties on ship reimburse ( loss borne equally by all

· Private necessity ( “conditional” or “incomplete” privilege 

· Allowed to trespass, but afterward may have to pay reasonable rental value or compensate for damaged property (R2T § 197, Vincent v. Lake Erie)

· Public necessity ( complete privilege 

· E.g., Government destroys home to prevent spread of fire, disease, or to keep from falling to enemy in war

· No requirement to compensate.  

· Rationale:

· For the public good (but why should person be forced to sacrifice for public?) – Note: Tension w/ eminent domain

· Would have lost home anyway (not always true)

· Incentive for public officials – if could be liable for trespass, would never take necessary actions (e.g., Sparhawk – fire burnt whole town)

· Cases

· Ploof v. Putnam, 1908 (p. 49)

· Violent storm; P moored to D’s dock to save boat and family; D’s servant untied ship, casting into turbulent waters; Boat destroyed, P’s family injured

· “Entry upon land to save goods which are in danger of being lost or destroyed is not a trespass.”

· Note: Court did not have to focus on resolving trespass issue.  Even being a trespasser does not cut off right to recovery (e.g., Bird, Katko)

· “It is clear that an entry upon the land of another may be justified by necessity.” ( applies with special force to the preservation of human life

· Question of fact whether P could have safely moored somewhere else

· Vincent v. Lake Erie Transportation, 1910 (p. 51)

· D’s steamship lawfully moored to P’s dock; Storm set in; D remained tied through the night, instead of leaving; As ropes broke, would replace w/ stronger ropes; In crashing against dock, caused damage of $500.

· Necessity justified staying ( Act of God suspended property rules.

· BUT: D preserved his own boat at expense of the dock ( must compensate.

· Not mere act of God—D used “deliberate” and “direct efforts”

· Dissent: Injury was inevitable accident.  Liability cannot accrue simply from tying on new ropes, if having old ropes in place would not have resulted in liability.

· Sparhawk, 1788 (p. 56)

· Recalls folly when London mayor would not destroy 40 wooden houses for fear of trespass, and in result half the city burned.

· Scheuer v. Rhodes, 1974 (p. 57)

· Kent State students killed by Nat’l Guardsmen.  Officials’ immunity for actions not absolute.  Based on reasonable grounds for belief in light of circumstances.

I STRICT LIABILITY AND NEGLIGENCE- Historical Foundations
A. Strict Liability
· Thorns Case (1466): Thorns harvested by Δ fell onto Π’s land.  Π sues for trespass to land. Court applies strict liability.  Arguments: 

i. Δ: actions not unlawful, so no tort action.  Like when cows go onto someone else’s land- you have a right to go and drive them off.

ii. Π: Strict liability argument: So long as act voluntary, Δ liable.

· J. Littleton applies strict liability standard – if man suffers damage, should be compensated; J. Choke says Δ should have pled that he did everything in his power to prevent thorns from falling.  Since he didn’t, Π wins.  No malicious intent required. If wind had blown, no tort.

· Weaver v. Ward (1616): Practice skirmish, Δ shoots Π.  Court applies strict liability standard.  Look only to cause: ignore intent, care, accident, etc.

· Tithe case: Δ attempted to save corn, but ruined it instead.  Court held only possible defenses was that he (i) had contractual right to take corn, or (ii) public utility to taking corn.

· Defenses:
i. Inevitable accident defense: extremely narrow antiquated defense; D must prove 

ii. “Utterly without fault” defense: Either someone guided Δ’s hand (“it wasn’t my act”) or Π ran across line of gun (“Π did it”)

iii. Millen v. Fandrye (1626): court gives verdict to Δ on best efforts defense (less stringent than inevitable accident defense) – calling off dogs from chasing sheep.

· Non-defenses:
i. Action induced by threat- Gilbert v. Stone (1647), horse stealing due to threat.  Court ruled strict liability, Δ was responsible for loss because he chose to do act in exchange for benefit (saving his life).

ii. Gibbons v. Pepper (1695): Δ was on frightened horse that ran Π down.  Δ asserted inevitable accident.  Court ruled Δ liable since he spurred the horse (not a third party) - inevitable accident only if Π ran in front of horse.

· Relaxation of defenses: 
B. Writs
· Writ of trespass: plead direct (assumes willful) and forcible injury by Δ.  Δ intent irrelevant- strict liability standard applied.

· Trespass on case: indirect or consequential injuries.

· Reynolds v. Clarke: if throw log into highway and it hits someone, then that is trespass because it was an immediate wrong.  But if someone trips over it, it is an action upon case because it was a consequence of the log.

· Williams v. Holland: Watershed case.  If Π could show that harm was a result of Δ’s negligence, he could sue in case, regardless of whether harm was direct or indirect.

· Scott v. Shepard (1773): lighted squib tossed into market placed by Δ, tossed by several people before hitting and injuring Π.  P sues in Trespass.  Issue: correct writ?  Issue centers around perceived role of intervening people.

(a) Nares: unlawful act by Δ sufficient to make it trespass

(b) Blackstone: Most concerned w/ technicality of law. D’s direct act ended w/ Yates.  Makes analogy to stone coming to rest, being re-thrown.

(c) De Grey: impute directness because of unlawfulness; intervening parties only involuntary actors in squib’s motion.  D was author of indiscriminate mischief.

· Breakdown of Forms

i. 1833 – Change of meaning of writs

(a) Trespass will lie whenever harm is immediate, or action was willful

(b) Case will lie whenever harm consequential, or action negligent (term not used)

(c) If action willful, but harm consequential, or vice versa ( choice of writ

ii. 1850 – Forms of Action abolished – but existing law still based on the division

C. Move Toward Negligence

· **Brown v. Kendall** (1850): Δ attempting to separate dogs, accidentally hits Π w/ stick (no intent or negligence).  Court rejects strict liability (and inevitable accident defense) standard by saying that old writs were procedural, not substantive law.  

i. Court holds that because not intentional, Π must demonstrate Δ’s negligence; Even so, P’s contributory negligence could still prevent recovery.

ii. Initiated current system: must either be an intentional tort or due to Δ’s negligence (even if harm direct and forcible). Very influential.

· Industrial Revolution: Fox thinks very influential ( policy switch to benefit D.  E.g., train emits sparks that can’t be well controlled, sometimes sets things on fire ( if business had to pay for these non-negligent, non-intentional harms, would chill industrial revolution.

· Holmes Essay (1881): 

i. Very influential in moving from strict liability to intentional torts and negligence.

ii. Only liable where have choice, including choice to avoid the consequence.

iii. Liability w/o fault would chill conduct, turn people into insurers.  

iv. Libertarian – does not like state involvement, including tort actions.

v. Moral Theory: should not be held responsible unless could have done differently

2.  Abnormally Dangerous Activities (exception to Negligence)

· Fletcher v. Rylands (1865): Δ constructed reservoir, which burst into abandoned coal mine and flooded Π’s mine on Π’s land.  Appellate opinion becomes dominant reasoning.

i. Appellate Court: Blackburn (adopted by 2nd in House of Lords) – most influential

(a) Strict Liability standard

(1) If you bring something onto your land that is potentially very dangerous if it escapes (even if benign so long as contained), you are responsible for the natural consequences of its escape.

(2) Only exceptions: Act of God, or actually P’s fault (not the case here)

(b) Distinguish from personal injury actions

(1) In personal injury, negligence is the standard because there is usually reciprocal risk, i.e., some assumption of risk by the non-negligent actor in driving on highway, walking into warehouse, etc. 

(2) Real property, no reciprocal risk.  One neighbor imposing risk only.

ii. Cairns- House of Lords- natural vs. non-natural uses.  

(a) Grounded in concept of notice (for natural uses), also that there is implicit acceptance of risk by neighbor for your natural use.

(b) Possible interpretation: “natural” = customary (i.e., in coal-mining country, mills were unusual)

(c) Argue this may hold back innovation.

(d) Can interpret natural v. non-natural as “artificial v. man-made” or “reasonable v. unreasonable”.  Rickards v. Lothian: clogged toilet.  Court took latter interpretation.

· Restatement: Strict liability for abnormally dangerous activities, with exceptions.

·  Stone v. Bolton (1950): Cricket ball escaped ground, hit Stone.  Tried to use Rylands rule: dangerous if escapes, therefore SL.  Court requires negligence instead ( no negligence.
II NEGLIGENCE: Based on Δ’s conduct.
A. Elements:

· Duty: Conclusory, and sometimes circular – don’t ask this question first.  Ask if Δ exposed Π to an unreasonable risk of harm.
· Breach: Determine whether someone exposed someone else to an unreasonable risk; or whether someone’s conduct fell below the standard of care:

i. Reasonable Person – standard set by reasonably prudent person

ii. Efficiency (Hand formula, calculus of risk)

iii. Custom – standard set by custom or industry standard

iv. Contract – set standard of care by contract

v. Negligence per se – set standard by statute/ordinance

vi. Res Ipsa Loquitur – actually a method of proof by circumstantial evidence

· Cause:  Must prove both types:
(a) Cause in fact: the “but for” cause – act contributed in any way to the harm.
(b) Cause in law/proximate cause: Assumes cause in fact, considers intervening factors. Are cause and effect close enough that it is reasonable to hold actor responsible for the harm? Three possible scenarios:
(1) No Proximate cause:  Summary judgment to Δ.
a. Independent intervention amounted to a superseding cause- breaks causal chain.
b. Too remote as a matter of law.
c. Different force caused the harm.
d. Mere conincidence.
(2) Jury question: (most common)
a. Was the harm generally within the risk and was it reasonably direct?  This is the Friendly/McGruder test- foreseeability + directness analysis, or the Andrews dissent from Palsgraf.
b. Natural and continuous sequence of events?  Implies foreseeability.
c. Length of chain/remoteness.
d. Foreseeability.
e. Substantial contribution to harm?
(3) Clear proximate cause: Summary judgment to Π.  
a. Injury that occurred was the very thing risked.
b. Clearly foreseeable ex ante.  Foreseeability is about the risk, not the actual harm.
· Damage: must be actual damage.  No such thing as a technical negligence tort.
B. The reasonable person- Determining Breach of duty

· Reasonable person standard: Average prudent person is the standard.  Some tailored standards for children, handicapped.  None for insanity, wealth.
i. Objective standard for “reasonableness.”  
ii. Vaughn v. Menlove (1837): D builds large haystack; warned of fire danger, says he will “chance it.”  D argues standard should be D’s own best abilities.  Court disagrees; holds conduct must be judged against conduct of a “reasonably prudent man.”
· Handicap: If you are handicapped, held to standard of care a reasonable person with the handicap would be expected to exercise.  
i. R3T § 11 – Negligent if do not conform to conduct of reasonably careful person w/ same disability

ii. Roberts v. Ring  (If blind/deaf, don’t drive).
iii. Poyner v. Loftus (1997): legally blind man looked away, fell into hole; contributory negligence negated claim; ordinary prudent person wouldn’t have looked away.
iv. Government Duty to Handicapped: Fletcher v. City of Aberdeen (1959): City was negligent in not putting up barricades around hole to protect blind people. Blind person can only use the care expected of a blind person.  Sidewalks for all types of people.  “City obliged to afford degree of protection which would bring to the notice of the person so afflicted the danger to be encountered.”
· Minor: test is what is reasonable for the child of that age, experience, and intelligence.
i. E.g., Roberts v. Ring (1919) – 7-yr-old ran in front of car; for contributory negligence only, held only to standard of reasonable 7-yr-old. (Note: still objective standard—just relative to age group). 
ii. R3T § 10 – child held to standard of ‘a reasonably careful person of the same age, intelligence and experience”
iii. Exceptions: 
(a) Adult-Like Activities: if minor is engaged in an adult activity, then held to adult standard of care.  Daniels v. Evans (1966) – 19-yr-old on motorcycle

(1) If activity requires a license, good indication it is adult-like.
(b) No negligence for child under 5 yrs old. 
(c) Contributory negligence: Juries often hold minors to lower standard of care when considering in context of contributory negligence. (e.g., Roberts v. Ring)

· Beginner: Ignore skill level, held to ordinary standard of care for that activity. 
i. Exception: E.g., Driving Instructor – assumed risk of beginner’s lower care

· Expert: If held out as such, then higher standard of care. 
· Mental handicap (Insanity): No allowance for mental defect; held to standard of care of ordinary person.  May be a de facto strict liability standard.
· Intoxication: Not an excuse- intoxicated people held to a reasonable person standard. 
i. Exception: If Δ was grossly negligent but intoxicated Π was only negligent, then Π’s negligence is not contributory negligence.  E.g., Robinson v. Pioche – Drunken man as much entitled to a safe street as a sober one, and much more in need of it.
· Wealth: Not a consideration when determining punishment.
C. The Calculus of Risk

· Foreseeability issues: Blyth v. Birmingham Water Works (1856).  Court held utility company not negligent for burst pipe because reasonable person would not have expected and planned for severe cold weather.  Plus, cost to resident to check was much lower.
i. Rule: Harm must be foreseeable enough that reasonable person would think to guard against it. 
ii. In contrast: Breunig v. American Family Insurance:  Δ had delusions of God while driving, hit truck.  Tried to defend on grounds that she didn’t have sufficient notice of her affliction.  Jury held that since she had some prior notice of her condition, she was negligent for any damages resulting from her driving.
iii. In some areas, statutes forgive simple negligence, but not gross negligence.  
· Rescue: Eckert v. Long Island RR (1871): Π rescues baby from train going too fast, but killed in the process.  Question of contributory negligence.  Court does a risk/benefit analysis, looking at cost of accident versus cost of prevention.  Finds Π not negligent.  Value of life so great, law will not impute negligence to preserve it, unless rash.
i. Court’s analysis: cost of rescue versus cost of no rescue.  Each quantity is the loss of life/injury discounted by the chance of such loss/injury (degree of risk).
ii. Hand formula poorly suited to emergency situations – no luxury to analyze.
iii. Value of human life in Hand formula must be fixed, not based on young/old, Einstein/criminal, etc. (but rescuers allowed discretion in evaluating, e.g., parents)
iv. Law generally indulges rescuers.  Court would not find rescuer wrongful even if negligent- must be reckless in order for actions to be wrongful.
· Relative risks versus prevention. Cooley v. Public Service Co.  Suit over falling wire which telephone line and caused loud noise over phone.  Court finds Δ not negligent because the cost of prevention is greater than cost of accident.
· Epstein advocates strict liability standard whenever you have an activity that has potential to cause harm.  Will force actor to internalize cost, and regulate activity based on marginal cost versus marginal utility.  
· Hand Formula: To determine if duty to take care existed: compare burden/cost of preventing harm (B) versus the gravity of the resulting injury (L) discounted by probability of accident (P):  B versus PxL  
i. Will prevent accidents that are foreseeable and unduly risky.
ii. Undue = should have been prevented b/c safety investment was worth it.
iii. Practical Problem: P has right not to be injured, but will not be compensated if B was less than PL.  Also, formula may not take repeated incidents into account.  

iv. Possible Resolution: Strict Liability - Compensate for damage to vindicate P’s right, and to maintain efficient economic incentives.  Also: Contract for efficient solution.

· US v. Carroll Towing
i. In Carroll, court found the burden of bargee being present was low, while probability of accident and gravity of damage was high.  Therefore, Δ liable.
ii. If cost of prevention less than cost of accident, Δ must take precaution or be found liable. 
iii. Can be seen as efficiency rule- allocate resources to where people prefer.
iv. Also grounded in ideas of personal sovereignty. 
· Posner’s take on Hand formula: 
i. Strict liability will not lead to extra care by Π if cost of prevention is greater than cost of accident- Π will simply pay for accident.
ii. Also concern that this might lead society to take too much care and lead to economic waste.
iii. Main issue Posner’s theory has is subjectiveness of valuation.
· Efficiency

i. Negligence: Should influence behavior to prevent accidents that are unduly risky
· Negligence versus Strict Liability:  
i.  Possible choices:
(a) Negligence:  Good
(1) Δ will take care since cost of precautions less than result.
(2) Π will take care since he knows he cannot recover since Δ is taking care.
(b) Negligence w/contributory negligence:  OK
(1) No need for contributory negligence, since Δ can’t assume Π will act negligently.  Δ will take care.
(c) Strict Liability: Bad
(1) Π will take inefficient risks since he can recover against Δ regardless of his negligence.
(d) Strict Liability w/contributory negligence: Good
(1) Δ will invest in safety until it is no longer worth it (assumes Π will not be negligent.
(2) Π knows Δ will invest in safety since he knows he can’t recover if he’s negligent. 
ii. Discontinuity issue: Negligence may actually induce greater care than strict liability- negligence can be an “all or nothing” situation while with strict liability, incremental decrease in care will only lead to incremental increase in liability.
D. Custom

· Titus v. Bradford RR (1890): Case of rounded bottom containers on a flat-bed railcar.  Question of whether RR, following standard business practice, was negliegent.
i. Court says that normal usages of business cannot be negligent.  Plus, P aware of risk.
ii. Titus stands for rule that custom is always the standard of reasonable care for businesses. 

(a)  But may lead to industry-wide inclination to be negligent (whole industry can lag)
(b) Consider historical context, scarcity of jobs, and possibility that Π knew full well the risks in determining whether Δ was really negligent.
iii. Epstein: Hard to make out negligence case when risks are fixed and known.  P should have focused on what went wrong w/ the particular car that wobbled.
· Mayhew and Sullivan Mining: Hole cut in center of platform without safety guards, Π fell through.  Court finds that custom has nothing to do with due care (and that standard of ordinary care was the proper consideration.  Here, gross carelessness was evident.
· The T.J. Hooper: Tugs lacked radios that could pick up storm warnings, sunk.  Radios were common, but not yet industry standard.  Court finds negligence based on care, not custom.
i. Judge Hand applies Hand formula – radios cheap, and could prevent huge loss.
ii. Therefore, courts can find whole industry practices negligent.
iii. “Indeed in most cases reasonable prudence is in fact common prudence but strictly it is never its measure.”
· Black letter law: (T.J. Hooper Rule): Custom is relevant but not conclusive.  Custom may also be useful in setting a low bar- if you don’t meet up with industry custom, then clear implication of negligence (obviously feasible).  (I.e., stronger for P to claim deviation from custom = negligence than for D to claim adherence to custom = not negligent.)
i. If P shows D deviated from industry standard, D must explain why it should not apply

· Custom v. cost-benefit analysis: 
i. Custom = Market Solution

ii. Epstein argues that cost-benefit analysis is not precise.  Instead, should respect customs, which represent a natural equilibrium between costs and benefits.
iii. Better to let market set the standard of care than the courts and juries, which are too interventionist.
iv. Implicit reliance on market rationality, but respects people’s sovereignty.
· US Fidelity v. Jadranska Slobodna: Longshoreman fell through open hatch, Posner applies Hand formula to conclude that ship owner wasn’t negligent.  Consideration turns on Posner’s evaluation of probability of accident.
i. Problems with Hand formula: fails to take into account huge consequences of personal injury.  Also, Hand formula can be manipulated to get desired outcome- here, the probability.
ii. Posner says that in situations where parties have a relationship and custom the custom represents an efficient, natural equilibrium.
(a) Assumes full internationalization of costs, no inequalities, equal subjective valuations, and no risk aversion to people’s behavior.
iii. Note: P’s conduct here created the risk—not thrust upon him (stealing liquor)
iv. Epstein: Rare to recover in industrial accident cases, b/c assumption of risk (blood of worker part of wage) and contributory negligence complete defenses.
E. Medical Malpractice

· Custom/practice generally sets standard of medical care ( acts as a shield for doctors 
· Epstein: A few negligent doctors may escape, but the grossly negligent practitioner will not
· Lama v. Borras (1994): Spine surgery ( infection ( paralysis.  Π sued doctor for not assigning conservative treatment (2 wks bed rest) before surgery.
i. Court holds standard of care is custom and practice of medical profession.  Finds Δ negligent because did not follow custom (2 wks bedrest was custom).
ii. When negligent, liable for all foreseeable harm – lenient causation standard.
iii. Question of proximate cause for the jury – P has burden to prove that bedrest would have (probably) prevented surgery.
· National Standard of Care

i. Locality Rule overruled in Brune v. Belinkoff – education and licensing is on national scale; therefore, national standard of care.
ii. Permissible to consider medical resources available to physician at time
iii. Consent Defense – if doctor disclosed he lacked skills, but patient agrees to go forward – possible consent defense, but still possible exposure to liability
iv. Level of care requirement based on specialty doctor holds himself out to have.
· Alternate schools of thought: small minority does not constitute a school of thought which automatically provides safe harbor for Δ.  
i. However, Δ can still bring in doctors to testify to legitimacy of procedure- strong, but not quite as strong as “custom” defense.
ii. School of thought can compete w/ national standard if a critical mass of doctors subscribe to it, or if the followers are respected, recognized, and reasonable.
· Expert testimony: Usually require expert witness to get malpractice.
i. Exception: if malpractice is totally clear as a matter of common knowledge so that it can go directly to the jury.  e.g. scalpel left in body.
· Error of judgment: Mere error of judgment does not automatically constitute negligence.  However, possible for negligence to be through error of judgment.
i. Failure to adhere to PDR (physician desk reference) warnings does not by itself constitute negligence (Morlino v. Medical Center of Ocean County)

· Helling v. Carey: Π sued optometrist for not performing easy glaucoma test.  Δ asserted custom as a defense.  Court denied defense, applied Hand test a la TJ Hooper. 
i. Case extraordinary in ignoring profession’s standards.  Overruled by statute.

· Informed consent: Custom of doctors not to disclose risks of medical procedure is not appropriate.  
i. Canterbury v. Spence.
(a) Overturns previous standard that allowed paternalistic non-disclosure and gave wide discretion to doctor ( prefers autonomy model.
(b) Doctor should disclose anything that would be material to the patient’s decision.  Objective standard, but still tailored to the patient.
(c) P still has causation problem: must demonstrate would not have undergone surgery, had risks been revealed.
(1) Use OBJECTIVE STANDARD – would objective reasonable person choose to undergo the surgery, despite the risks?
(2) Subjective standard not reliable (patient’s testimony clouded, now that risk has materialized)
ii. Modern rule follows Canterbury
(a) Standard for disclose is what reasonable person in that position would want to know.
(b) Generally do not need expert testimony – lay people can tell whether failure to disclose falls below standard of care or not.
(1) Could get doctor to testify to causation—that patients have declined surgery in past for the risk—know that reasonable patient could decline
iii. NY Public Health Law (p. 222)
(a) Disclosure standard is doctor-centered, instead of patient-centered: “reasonable medical practitioner under similar circumstances would have disclosed”
(b) Adopts Canterbury’s objective standard of causation: “reasonably prudent person in patient’s position would not have undergone treatment.”
F. Statutes and Regulations: negligence per se
· Violation of statute that sets a standard of care establishes negligence per se.  Statute reflects legislature saying that an act constitutes negligence. 
i. Negligence per se is conclusive unless can get into a narrow gateway of defense: emergency/necessity situations. 
ii. Removes reasonableness standard – no room for D to try to rationalize conduct.
iii. Statute must set a standard of care (i.e., order/proscribe behavior); not mere licensing.
· Thayer Example: Untied horse bolts and runs someone over

i. If no statute, then analyze in terms of reasonable person standard: what was the risk, how docile was the horse, etc.

ii. If statute, then standard of care has already been fixed by the legislature, i.e., Always tie up your horse. Defense that you left your horse “carefully” no longer relevant.

· Osborne v. McMasters: Δ sold Π poison without labeling it as such in violation of a statute. Court holds that statute fixes a standard for determining negligence and that a common law cause of action exists even though statute does not specify a cause of action.
· Conditions for establishing negligence liability based on the statute:
i. Violation of statute which specified a standard for protection.
ii. Injury was of the nature that the statute was designed to protect against
(a) Gorris v. Scott: Sheep washed off ship because of lack of pens in violation of statute.  Since statutory requirement for pens was to prevent spread of disease, no good cause of action based on statute.
iii. Kernan v. American Dredging: D had lamp low on ship, vapors caused fire, P died.  Purpose of statute requiring 8-ft lamps: to prevent collision.  Court wrongly granted negligence per se.  Harm different from that contemplated by legislature ( should have relied on reasonable person.
iv. Π must be part of group that was designed to be protected by statute.
(a) Stimpson v. Wellington: court held Π not part of class statute designed to protect.  Court looked to legislative purpose.  Should we look to application/intention of statute?
v. Negligence must be proximate cause of injury.
· Burden Shifting: Burden of disproving causation shifts to D if P establishes first 3 elements: there is duty, D failed duty; P member of class duty designed to protect.

· Restatement (Third) Torts § 14: Statutory violations as negligence per se:

i. An actor is negligent if, without excuse, the actor violates a statute that is designed to protect against the type of accident the actor's conduct causes, and if the accident victim is within the class of persons the statute is designed to protect.

· Avoiding negligence per se:
i. Emergency, necessity, and incapacity are defenses (R3T § 15(e))

(a)  But need something extreme or extraordinary to overcome negligence per se

(b) Mere “reasonableness” of conduct not a defense—won’t even be admitted

ii. Traditional exceptions to custom may be imported into statute codifying custom.

(a) Tedla v. Ellman (1939) – walking on right instead of left side of highway.  Court imported exception into statute from prior custom: walk w/ traffic if much lighter than oncoming traffic.

(b) Endorsed by R2T § 288A and R3T § 15(e)

iii. Actor exercises reasonable care in trying to comply w/ the statute (R3T § 14(b))

(a) If you were trying your best to comply with statute but something happened that prevented you from doing so, or you didn’t realize what happened.

iv. Statutes enacted subsequent to conduct to not support negligence per se, but can provide evidence of negligence. (see Hammond v. International Harvester Co.)

v. Not an excuse to say that you were being careful.

vi. Not an excuse that the statute is defective (i.e., cannot be penally enforced) – still negligence to violate it.
· Contributory negligence: Martin v. Herzog. Π’s omission to turn lights on in buggy violated statutory requirement ( constituted negligence per se.

i. But remanded to jury to determine whether negligence actually contributed to the accident. (Per Fox: Cardozo was very generous to send back to jury.)

ii. Contributory negligence was a complete defense, if established.  Only overcome by willful negligence.

· Licenses:
i. Brown v. Shyne: Chiropractor caused paralysis.  Issue whether not having medical license (violating license regulation) constituted negligence per se.

(a) NY Ct. of Appeals finds license itself irrelevant; only skills, qualifications matter.

(b) Distinction can be based on causation issue- did lack of a license actually cause the harm? Difference between not having license and mislabeling a bottle of poison- you can be a good doctor without a medical license, while not labeling a bottle of poison is inherently dangerous.

ii. Most courts:

(a) Licensing statutes do not set standard of care, so violating it does not constitute negligence per se

(b) However, against public policy, so many courts will allow harm + no license = prima facie case of negligence.  Δ then has burden to demonstrate was still carefully despite lack of license.

· Proximate Cause in Negligence Per Se 
i. Dram shop statutes: Do not sell or provide liquor to anyone who appears intoxicated. 

(a) Two situations: Bartender and Social Host.

(b) CA: Case law developed to hold bartenders and social hosts negligent per se and proximate cause per se of drunk driving accidents

(1) But overruled by legislature.  Not allowed to import dram shop statute into standard of due care.

(c) Other jurisdictions have found liability w/o being checked by legislature.

(d) Courts have gone in different directions for establishing negligence per se.  Some make distinctions between private host (more likely to be found negligent) and commercial supplier.

(e) Considerations: would motivate bars to be more careful, but is application/fact determination/jury error problematic?  What about location of bar?  Are social hosts different from commercial hosts?

ii. Keys in the car statute: you can’t leave the keys in the car with the car unattended.

(a) Ross v. Hartman: Court held Δ liable for leaving keys in car, thief taking car and running someone over.  Purpose of statute: To prevent people from getting run over by stolen car (or, could argue just to protect people’s property)

(1) Negligence per se – court finds statute was designed to protect against just such harm as occurred

(2) Proximate cause per se – thief was proximate cause of the harm, but his intervention was exactly what was contemplated by statute.

(b) Richard v. Stanley: In contrast, code barred use of statute in private tort action and court held no common law right of action, so Π had no recourse.  Leaving key in ignition does not assure that it will be driven, as lending it to another does.

· Private right of action based on statute:  don’t need to worry about this

i. Uhr v. East Greenbush Central School District.  Education law required scoliosis screening, which Δ school didn’t do.  Π sued for lack of testing which required surgery later. 

(a) Court held no private right of action.

(b) In absence of statute, only way to make negligence claims is if school instituted a standard of care (giving the test) which parents relied on.  Difficult case to make.

G. Circumstantial evidence for proving negligence
1.  Res ipsa loquitur:: Inference from the facts (without direct evidence) that the result could not have occurred without the Δ being negligent.  Establishes breach of duty.
2.  Must always ask: What could have caused this?

· Requirements: (Prosser)
i. Accident of a kind which does not ordinarily occur in the absence of negligence. 

(a) Better to ask whether it is more probable than not that accident occurred without negligence, since arguably any accident involved negligence.

(b) Accident occurred, and probably wouldn’t have occurred w/o negligence

(c) Byrne v. Boadle (1863) – Gave birth to idea of res ipsa loquitur

(1) P hit by flour barrel that fell out of window of D’s flour warehouse.

(2) Trial court rules for D n.o.v. – “not a scintilla of evidence”

(3) Appellate Court reverses – this could not have happened without negligence.  Very fact of accident bespeaks negligence.  Plus, D was in control.

(4) Prima facie case against D – D must provide evidence that he was not negligent, or else lose.  Rationale: Smoke out facts from the one who knows.

(d) Wakelin v. London (1886) – P hit by D’s train.  No res ipsa loquitur, b/c P could have run in front of train.  Res ipsa requires logical inference that D caused it.

(e) Acts of God exempted

(1) Walston v. Lambertsen – ship lost at sea.  Too many possible causes besides negligence to allow res ipsa loquitur.

(2) Bauer v. J.B. Hunt Transport – wind blew truck onto wrong side of road

ii. Must be caused by agency or instrumentality within the exclusive control of the Δ 
(a) Second Restatement: Does not require exclusive control of instrumentality, but does require that Π and third parties were not responsible, and negligence is w/in scope of D’s duty to P (finger “pointed” at Δ).

(1) Exclusiveness requirement becomes less important

(b) Colmenares Vivas v. Sun Alliance Insurance: Escalator injury suit.  Suit turned on whether Δ had exclusive control of escalator, but court phrased in terms of whether duty could be delegated or not. (Rare instance where court says D had non-delegable duty ( responsible for anything that goes wrong.)

(1) Court held that point of this element is to point finger at Δ.  

(2) Feels like strict liability, b/c could take all due care and still liable. (But still requires inference that someone was negligent.)

(3) Policy: Good to hold liable.  Will get indemnity from contractors.

(4) Holzhauer v. Saks: Similar escalator scenario, but possibility that someone pushed stop button at top. (B/c both stairs and handrail stopped, not just handrail.)

(5) Can’t make inference of Δ’s negligence.

(6) Likelihood questions may be questions for experts.

(c) Benedict v. Eppley Hotel: Π sat in chair provided by hotel for bingo for 30 minutes, then chair collapsed.  

(1) Court did not let hotel argue that chair was not in its exclusive control and therefore res ipsa loquitur did not apply.

(2) Since hotel had duty to maintain chair, that “pointed the finger” at the hotel.

(3) That another guest took the screws out too speculative to invalidate permissible inference of D’s negligence ( goes to jury.  

iii. Must not be due to any voluntary action on the part of the Π.

(a) Note: Modern Rule contains only the first two elements.  Doctrine evolved when contributory negligence was a complete defense; w/ comparative negligence, no longer necessary.

· R2T § 328D – Res Ipsa Loquitur (p. 263)

i. “It may be inferred that harm suffered by the P is caused by negligence of the D when:

(a) the event is of a kind which ordinarily does not occur in the absence of negligence;

(b) other responsible causes, including the conduct of the P and third persons, are sufficiently eliminated by the evidence; and

(c) the indicated negligence is within the scope of the defendant’s duty to the P.”

· R3T § 17 – Res Ipsa Loquitur (p. 264)

i. “It may be inferred that the defendant has been negligent when the accident causing the P’s physical harm is a type of accident that ordinarily happens because of the negligence of the class of actors of which the D is a relevant member.”

· Directed Verdict vs. Prima Facie Case

i. Directed Verdict – P entitled to judgment as matter of law; no need for jury.

(a) Standard is very high. Usually res ipsa loquitur will not secure directed verdict

(b) R3T § 17, cmt. j: “Only in very unusual situations does the P’s res ipsa loquitur claim justify a directed verdict in favor of the P.”

(c) “Since doctrine gives rise only to a permissive inference, in most cass a directed verdict for the P will not be appropriate, even where the D presents no explanation or rebuttal, because it must be left to the jury whether to draw the inference of negligence from the circumstances of the occurrence.” – Illinois Sup. Ct.

(d) But if inference is so strong/solid ( amounts to a presumption; P entitled to verdict unless D comes forward w/ other evidence

(1) E.g., Ray – mouse in loaf of bread by sole baker – directed verdict for P.

(2) E.g., Newing v. Cheatham: Plane crashed, no fuel in tank, Δ pilot was drunk.  P was seated in back.  D was in exclusive control.
(3) E.g., Byrne v. Boadle – if established that barrels only handled by D’s employees, then inference solid ( presumption

(4) D has burden of “going forward”

(5) Evidence cannot be that D “takes care” – b/c the accident has already happened, so we already know someone was negligent 

(6) Evidence must be that third party barged in and threw out the barrel

ii. Prima Facie Case

(a) Prima facie case means Π has made enough of a showing on the facts for question to be presented to jury.  If Π case strong enough, then can get directed verdict.

(b) Res ipsa loquitur usually cases where Π cannot determine cause or guilty party by direct evidence, although circumstantial evidence establishes prima facie case.

(c) Burden shifting: Δ now has the burden of demonstrating that accident wasn’t his fault.  Otherwise, he loses.  

(d) Burden shifting: 
(1) Majority view:  RIL creates permissible inference of negligence.  Becomes a jury question, with burden still on Π to make his case.  Possible that inference is so strong that Δ will be found negligent if evidence not rebutted.

(2) Minority view: RIL creates a rebuttable presumption against the Δ.  Δ has the burden of demonstrating, by the preponderance of evidence, that he was not negligent.  

· Doctrine of logical inference or doctrine of justice?  Usually logical inference, but sometimes doctrine of justice.  Should always ask whether a logical inference is possible.  

(a) Byrne v. Boadle, court uses language of justice, but makes a logical inference in its reasoning.

(b) Ybarra v. Spangard: Π injured during surgery, but didn’t know who on surgical team was responsible. Shoulder paralyzed. Court permitted res ipsa loquitur.

(1) Rare use of RIL – usually requires logical inference, not just a method of smoking out information. Professional conspiracy of silence.

(2) Court bases RIL on justice argument- Π deserves an explanation and has no way of obtaining information about what happened.

(c) R3T holds that res ipsa should be used exclusively for circumstantial evidence, unrelated to knowledge differential b/w parties.

(1) R3T § 17: “The P can invoke res ipsa even though the D is as ignorant of the facts of the accident as the P is.”

· Medical Cases

i. Statutory limitations to RIL in Medical Context:

(a) e.g. NV statute, p285.  Limitation of use of RIL in medical cases. 

(b) When courts get aggressive in inferring negligence, medical lobby fights back w/ legislation.

ii. Common Understanding vs. Expert Testimony

(a) P can go to jury w/o expert testimony if there is “common knowledge” that the harm would not occur w/o D’s negligence, e.g., if something is left in body, unintended burn, procedure on wrong body part, injury to unrelated body part, explosion, or fire.
(1) E.g., Bardessono v. Michels – P received cortisone injections in shoulder—each injection caused excruciating pain; Court decided to allow common understanding to prevail, w/o expert testimony.
(b) But expert testimony often required to show deviation from standard of care.  
· Conditional Res Ipsa Loquitur

i. When there is an issue that must first be decided by judge before can give to jury to decide if could not have happened w/o negligence.

ii. Common in malpractice cases.  Must decide two things:

(a) Whether patient’s death/injury caused by D’s conduct or natural event;

(b) Whether D was negligent

iii. Res ipsa can only be used for the second part of the inquiry.

· Multiple Defendants – more accurately called “akin to Res Ipsa Loquitur”

i. Multiple Ds can be held liable on different substantive liability theories by res ipsa if:

(a) P was utterly blameless (e.g., unconscious)

(b) Injury bespeaks clear negligence

(c) All potential Ds are sued (all those participating in chain of events leading to harm)

ii. E.g., Ybarra, Anderson v. Somberg, Chin v. St. Barnabas Medical Center
iii. Darrah v. Bryan Memorial Hospital – res ipsa not allowed b/c surgeons not joined

· Possible situations:

i. Pfaffenbach v. White Plains Express Corp.: Car swerves to wrong side of road: prima facie case of negligence, burden shifted to Δ.

(a) Mechanical failure excuse: depends on jurisdictions.  In some, you are responsible for making sure brakes work.

ii. Fishing boat goes out to sea, disappears.  No negligence- no logical inference between Δ’s negligence and injury.  Lots of reasons boat could disappear. (Walston)

iii. Imig v. Beck: Towed car runs across line and hits Π, Δ submits evidence that lot of care taken to make sure everything was safe. 

(a) Question for jury ( Jury found for Δ.  Appellate court reverses, but Supreme Court reinstates jury verdict - says high standard of directed verdict not met. 

iv. Newing v. Cheatham: Plane crashed, no fuel in tank, Δ pilot was drunk.

(a) Good situation for directed verdict for Π.  Δ was responsible for fueling plane.

III PLAINTIFF’S CONDUCT 
A. Contributory negligence
· Two elements:
i. Was the Π negligent?

ii. Did Π’s negligence contribute to the accident- proximate cause (or is it cause in fact??)

· Burden is on D to prove both elements.

· Used to be complete defense for Δ; now most states have comparative negligence scheme.

· Exceptions to Contributory Negligence:

i. Negligence Per Se: In general, assumption of risk and contributory negligence defense not valid where Π is member of class which statute is designed to protect and Δ’s negligence is type statute designed to prevent. 

ii. Last Clear Chance: D had last chance to avoid the harm.

iii. Willful/wanton/gross negligence: If D exhibits, then no contributory negligence.

iv. Private Necessity: If circumstances create an emergency, no contributory negligence

(a) R3T § 7: Law of negligence (for both Ps and Ds) takes into account “an unexpected emergency requiring rapid response,” even if it appears afterward that he did not take the safest course.

(b) Caveat: No party can rely on emergency created by his own prior negligence.

v. Committed People in Institutions: If people can’t control their actions, cannot be found contributorily negligent.

· Restatement

i. R2T § 463: “Contributory negligence is conduct on the part of the P which falls below the standard to which he should conform for his own protection, and which is a legally contributing cause co-operating with the negligence of the D in bringing about the P’s harm.”

ii. R2T § 465: “(1) The P’s negligence is a legally contributing cause of his harm if, but only if, it is a substantial factor in bringing about his harm and there is no rule restricting his responsibility for it. (2) The rules which determine the causal relation between the P’s negligence conduct and the harm resulting to him are the same as those determining the causal relation between the D’s negligent conduct and the resulting harm to others.”

· Need for contributory negligence? Under negligence standard, as opposed to Strict Liability, Π will take optimal care since he can’t count on Δ being negligent.  Don’t need contributory negligence to get Π to take care.

i. Epstein: Contributory negligence scheme more important for stranger cases, where ability to act prudently not dependant on coordination.  By contrast, less appropriate in consensual cases (e.g., employer/employee) where differential access to knowledge and different abilities to take care (e.g., Beem – court sympathetic to P’s dependency).

· Butterfield v. Forrester:  Π, riding horse at negligently high speed, ran into pole Δ put across road.  Court did not permit Π to recover on negligence charge.

i. One person’s fault cannot excuse other’s lack of exercising ordinary care.

ii. Court’s reasoning may be influenced by last clear chance doctrine; also burden at that time, which put burden on Π to demonstrate why he should win on negligence charge.

iii. Modern Day Rule: Party who has the last clear chance (to avoid the accident) will bear responsibility.

· Beem v. Chicago RR: RR accident- Π attempted to uncouple cars immediately after signaling to other workers to slow train down.  Δ appealed judgment for Π, asserting that b/c Π didn’t wait for train to actually slow down, he was contributorily negligent.

i. Since Δ appealing verdict for Π, heavier burden of proof- must demonstrate that Π contributorily negligent as a matter of law and the jury had to have found for Δ.

ii. Court upholds verdict to Π, says Π had a right to expect others to slow train down.

iii. Fact that P’s foot was stuck does not alter the verdict.

iv. Court may be stretching reasoning here to find for Π. Might be unreasonable to go down between cars immediately (even if he had a right to do so) – very risky.

· Schwartz essay: Tries to disprove common belief that contributory negligence was a trap to prevent Π’s from suing industry during Industrial Revolution. 

i. History of jury verdicts for P; implicit asymmetry of negligence standards b/w D and P

ii. In reality, differed tremendously by state.  Schwartz points to CA and NH.  But NY was harsh to Ps- slight negligence barred actions. 

iii. However, by Gyerman, courts have moved away from this position.

· Causal relationship of contributory negligence
i. Gyerman v. US Lines Co.  Fishmeal sacks improperly stacked by Δ, Π notified D’s clerk, but did not notify his own supervisor, but continued working and was injured.  

(a) Union contract did not require work in unsafe conditions- but must follow grievance procedure (P must notify own supervisor).

(b) No negligence found in P’s work.  Only in his failure to report.

(c) Because of posture, appeals court’s hands were tied—can’t find, as a matter of law, Gyerman wasn’t negligent in continuing to work (i.e., not reporting).  Though lists factors that might bind a laborer to a lower standard of care (powerless to abandon risky task w/ impunity; uncertainty who is in charge; hard to make on-the-spot calculation of imminence of harm).

(d) However, decides that D did not prove that would have cured the problem if P had complained, or even had the means to do so.  Thus, Gyerman wasn’t contributorily  negligent with respect to the accident.  Lack of causal connection.

(e) Other possible resolution of case: Negligence Per Se – D violated statute to maintain safe workplace, intended to protect workers, of which victim was a member.  Contributory negligence vitiated in negligence per se.

ii. See R2T § 465(2) – causal relation for contributory negligence same as for negligence

iii. Smithwick v. Hall & Upson Co. – P warned not to walk on east side of platform for fear of slipping on ice; P ignored, and the ice house buckled; No contributory negligence b/c resulting harm was “not within the risk.”

iv. Mahoney v. Beatman – truck crossed center line, grazed P; P lost control of car 125 ft. later.  P’s speeding did not contribute to collision, but did contribute to loss of control after the fact.  Sup. Ct. overturned verdict and treated D’s negligence as the only proximate cause.  Probably different result under comparative negligence scheme.

· LeRoy Fiber v. Chicago RR: Sparks from Δ’s negligently operated train lit stacks of flax placed by Π 70ft from RR tracks.  Court holds no contributory negligence as a matter of law.

i. Majority: Property owner has a right to use his property in any way he wants, so long as not harming anyone else.  Use of property cannot be limited by wrongs of others.

ii. Holmes concurrence: Trains emit sparks even when careful.  Therefore, reasonable flax owner will put flax a safe distance away from tracks to avoid costly accidents.  Question for jury whether 70 ft. is reasonable.  Does not want incentives for property owners to be careless.

iii. Reciprocal Causation: Having flax near track can cause the RR damages; RR emitting sparks can cause the flax damages.  Must weigh both benefits, risks.

· Seatbelt defense:

i. Derheim v. N. Fiorito Co.  Car accident, Δ making illegal turn.  Δ wanted to defend on grounds that Π was contributorily negligent for not wearing seatbelt.  Court doesn’t credit defense.  Worried about slippery slope and battle of experts.

(a) Washington rule: Seat belt defense is not a defense, nor does it affect damage calculation.  Court notes that defense does not fit into normal tort concepts: assumption of risk (no assumption of getting into accident), contributory negligence (lack of seat belt didn’t contribute to accident), or doctrine of avoidable consequences a.k.a. mitigation of damages (only applies to conduct after the event—e.g., walking on broken leg).

(b) New York rule: Spier v. Barker Allow jury to consider seat belt in determining damages, but not liability.  Not contributory negligence b/c did not cause accident.

(1) Suggests using Hand formula  - burden of bucking vs. cost of accident.

(2) Allows rare instance of requiring mitigation of damages pre-accident.

ii. Washington rule is the dominant rule in most states.
iii. Seatbelt Statutes: Most states will not allow a seatbelt defense.  Not negligence per se to not wear seatbelt.  Reason: fairness—D caused the accident.  (P pays fine for violating statute). Some (e.g., NY) allow juries to consider for awarding damages only.  

iv. Helmet Defense: Split in courts.  Some allow reduction in damages. (?) p. 308

· Last clear chance: Δ had the last chance to avoid the harm. Trumps contributory negligence defense. Requires Δ be more than negligent -  recklessness to betoken indifference.

i. Requires knowledge of the danger (or “should have known”).

ii. “The party who last has a clear opportunity of avoiding the accident, notwithstanding the negligence of his opponent, is considered solely responsible for it.” – Fuller v. Illinois Central RR.

iii. Restatement has 2 standards

(a) In case of helpless P, D must have known (or have reason to know) that P helpless

(b) In case of inattentive P, D must realize (or have reason to realize) that P inattentive

(c) In both cases, if D has last clear shot to avoid harm, he must.

iv. R2T § 479: Last Clear Chance – Helpless Plaintiff

(a) If P negligently subjected himself to risk, but immediately preceding is unable to avoid it by exercise of reasonable care, and

(b) “The D is negligent in failing to utilize w/ reasonable care his then existing opportunity to avoid the harm when he:

(1) Knows of the P’s situation and realizes or has reason to realize the peril or

(2) Would discover the situation and thus have reason to realize the peril, if he were to exercise the vigilance which it is then his duty to the P to exercise.”

v. R2T § 480 – Last Clear Chance – Inattentive Plaintiff

(a) A P who could have discovered/avoided danger by reasonable care can recover if and only if the D:

(1) Knows of the P’s situation

(2) Realizes or has reason to know that P is inattentive and therefore unlikely to discovery his peril in time to avoid the harm;

(3) Thereafter is negligent in failing to use due care to avoid harm.

vi. Davies v. Mann: Π’s donkey in the middle of road, gets hit by Δ’s buggy.  First act was P’s and was negligent (tethering donkey); but second act was D’s, and shows wanton or reckless disregard to P.  D had last clear chance.

vii. Fuller v. Illinois Central RR: P’s buggy on RR tracks.  P inattentive.  D could stop, but does not brake.  D had last clear chance ( D solely negligent.

viii. Kumkumian v. City of NY: train kept running over man, even after alarm tripped

ix. But reckless P bars recovery even if D had last chance (e.g., P throwing self on RR tracks).  R2T § 503(3): “A P whose conduct is in reckless disregard of [her] own safety is barred from recovery against a D whose reckless disregard of the P’s safety is the legal cause of the P’s harm.”

B. Assumption of Risk
· Formula for answer: Primary vs. Secondary; Reasonable vs. Unreasonable; Public Policy

· Two elements: Voluntarily encountering a known risk.

i. Subjective component: Π must know, understand, and assume the risk.  Full appreciation of the risk.

ii. Objective reasonable person component.  Was it unreasonable to assume/encounter this known risk?  Would a reasonable person have conducted himself as P did?

· Primary v. Secondary Assumption of Risk: 

i. Primary: D was not negligent. D either owed no duty, or did not breach it, or P forgave/waived it. Does not require “fault” for P, i.e., no determination of “reasonableness” of act.  Narrow doctrine, hard to argue- Π usually needs to sign something.  Must ask if duty can be forgiven, by public policy.

(a) Implied assumption (e.g., baseball games, Steeplechase) – risks plainly obvious

(b) Express assumption (e.g., sign waiver) – e.g., if Meistrich asked to skate on ice 

(c) Policy Consideration: Is this the sort of risk such that we allow people to assume?  Will we allow D’s duty to be forgiven?  -- very serious dangers (e.g., boxer case), we will not allow to be forgiven.  Also: hidden dangers cannot be forgiven.

(d) Duty to warn of risks: warnings must be broad and explicit.  Otherwise, P has chance to say did not appreciate full risk.  Courts sympathetic.

(e) Cases
(1) Murphy v. Steeplechase (NY 1929) – “The Flopper” – Cardozo (no duty)

(2) Baseball games – no duty not to hit the ball hard

ii. Secondary: Affirmative Defense – sub area of Contributory Negligence.  Though D violated duty, P unreasonably encountered known risk.  Requires that P be at fault (i.e., unreasonable). No such thing as a reasonable assumption of risk as a defense- only an unreasonable assumption of risk.

(a) Ultimate question is whether a reasonably prudent person exercising due care would:

(1) Incur the known risk, and if so,

(2) Whether such a person, in light of all the circumstances including the appreciated risk, would have conducted himself in the Π’s manner.  Jury question.

(b) Could P argue that given his expertise, reasonable to assume the risk?  No.  Not reasonable to run in face of danger, then claim other person has to pay.

(c) Secondary assumption of risk and contributory negligence are functionally the same; However, as Δ, want to call it assumption of risk b/c it highlights the voluntariness, knowledge, and unreasonableness of Πs actions, and allows you to argue lack of duty on Δ’s part.

(d) Cases

(1) Meistrich v. Casino Arena Attraction- Δ negligent for making ice too hard.  Π noticed too hard to grip but skated anyway.  Secondary, b/c court finds rink has continuing duty to skaters to close rink or correct problem.  Note: If instead P had specifically requested the unsafe ice, then it would be primary. This case created the modern primary/secondary paradigm.

(2) Marshall v. Ranne – D’s mad boar bit P while walking to car; Had decided not to shoot it.  No unreasonable assumption of risk, b/c had right to walk to his car.  No voluntary choice, b/c avoiding risk would require him to surrender property right.  Note: 20 mad boars would be unreasonable.

(3) Lamson v. Amereican Axe – P complained about wobbly ax rack—told take it or leave it.  Continues working, is injured.  Assumption of the risk.  D negligent, but P assumed risk. Note: economic coercion irrelevant.  Note: if had increased pay, makes defense even stronger b/c contracted around risk.

· Fellow servant rule: Employers were not liable for negligent actions of one employee against another.  Vicarious liability only applied to situations where one employee was negligent to a stranger.  Farwell v. Boston & Worchester RR. Vice principal exception: certain duties non-delegable, inc. proper equipment, safe workplace, etc.  Fellow Servant Rule overturned by common law? – boss liable when employees hurt each other.

· Firemen and Policemen: generally barred from suing instigator of incident for any harm suffered.  Assumption of risk theory, it’s their job.  Changing in some jurisdictions.

· Spectator sports: Duty to design, build, and organize the playing field with care, but no duty to play game differently just because ball will occasionally go into the stands.

· Malpractice waivers: People not allowed to contract out of the law as matter of public policy.  Contracts of accepting risk not recognized in most states (E.g., sign form at doctor’s office saying you come here at your sole risk).

· Risk Premiums: People paid more to take risky jobs.  But not clear presumption of assumption of risk defense – might contract to confront risk, but be compensated.

C. Comparative negligence:

· Liability is allocated in direct proportion to extent of parties’ causal responsibility.

· Intentional actions never compared to negligence.  Intentional act is liable for all consequences- essentially renders any contributory negligence inconsequential.

· Two types of comparative negligence:
i. Pure: Damages based on actual percentage of responsibility; Deduct Π’s negligence from settlement no matter how large the percentage.

ii. Impure/threshold: if Π less than 50% responsible, subtract negligence from settlement.  If Π 50% responsible or more, then Π barred from recovery.  Problem: go over cliff at 50% point—large amount of litigation around 50%.  Can avoid by pure.

· In old times: Contributory negligence was complete bar to suit

i. Π can only defeat with either last clear chance doctrine, or that Δ’s actions were willful or wanton (just short of intentional).

· Li v. Yellow Cab Co.  Car collision - both parties negligent.  Π attempting to cross three lanes of traffic, Δ speeding and ran light.  Court applies “pure” comparative negligence rule, discards contributory negligence rule.

· Merits of Contributory vs. Comparative Systems:
i. All-or-nothing system: People w/ dirty hands cannot avail themselves of the court, so harm should lie where it falls.  Plus, strong incentive for P to take care.

ii. Comparative system: More fair; more just attribution of responsibility.  Plus, does not really reduce incentive to take care.  People averse to serious bodily harm, regardless of economic incentives.

· Status of older doctrines (which evolved under all-or-nothing system): 

i. Last clear chance: Discarded/Folded into the comparative analysis.

ii. Assumption of risk: 

(a) Secondary assumption of risk just part of contributory negligence.

(b) Primary assumption of risk: erases Δ’s duty, not part of comparative negligence.

iii. Wanton and willful actions: Generally, will be folded into comparative analysis, instead of straight trumping.  But jury can decide so reckless, no discount at all.

iv. Intentional Torts: No comparative negligence for intentional torts.

v. Imputed Negligence: E.g., parent negligently lets child cross street.  Is negligence imputed to child?  No.  (In old days, imputed negligence all the time.)

· Admiralty: Even division of damages between party, but abolished by Supreme Court in favor of percentage system.

· Strict liability v. contributory negligence: Court will use comparative causation when Δ is liable under strict liability, but Π was contributorily negligent.  Can’t compare fault, since that doesn’t exist under strict liability. 

· Seat belt defense and comparative negligence: should it be allowed?

i. If you consider it negligence, maybe.  But it doesn’t affect causation, just subsequent damages.  

ii. Most places don’t allow, some that do limit the reduction in damages due to seat belt defense.

· Statutes: Pure or 50/50
i. Federal Employers’ Liability Act: Pure comparative negligence, unless employer violated a statute for the safety of the employee in the course of his negligence.  

ii. New York (pure)  

iii. PA (50/50)  

iv. Restatement: R3T § 7 – Effect of P’s Negligence (p. 351)

(a) “P’s negligence … that is a legal cause of an indivisible injury to the plaintiff reduced the P’s recovery in proportion to the share of responsibility the factfinder assigns to the P.”

v. Three ways of assigning pure liability (could make difference but not intended to):

(a) Proportion of fault

(b) Proportion of share of responsibility

(c) Proportion of causal responsibility

D. Multiple Defendants:  Joint and several liability.  Does not have to be concert of actions, just need parties to contribute to final harm.

· Joint liability: All Ds are liable, and each D is liable.  Each Δ liable for the full amount of damages; Π can recover from any of them up to the full damages.

· Contribution: If P enforces full judgment against one D, that D can sue the others for contribution.  How does court determine who owes what?

i. Depends on jurisdiction

ii. Quotient Judgments (e.g., CA) – don’t both figuring out who is more responsible—just divides by number of Ds.

iii. Proportional (e.g., PA) – proportion according to causal negligence.

iv. But Note: This does not undercut P’s ability to recover full amount from any single D.  Only that Ds can seek contribution from each other.

· Comparative Negligence: Courts have rejected that this should affect J&S liability, b/c D is liable in FULL for harm. P should be able to recover from any D (whichever can pay).

· Indemnity: Like a guarantee, or insurance, or standing behind someone.

i. Two ways:
(a) One person vicariously liable for the other person (e.g., employer)

(b) One person was active wrongdoer and other person was passive wrongdoer.  

ii. Indemnification usually for whole amount.

iii. Vicarious liability best example of pure indemnity situation.

iv. In contrast, passive v. active wrongdoer more like contribution, after J&S liability.

v. Hypo: Consider hospital with nurse and anesthesiologist involved in botched operation with independent surgeon.

(a) In CA, master-servant rule means that hospital and anesthesiologist count as one “person” and hospital and nurse counted as another “person” for contribution purposes.

(b) Because of joint liability, patient can sue hospital for full amount.  Hospital will then sue nurse and anesthesiologist for indemnity, and the surgeon for contribution.

· Non-economic damages: e.g. pain and suffering.

i. CA statute:  No J&S liability for emotional harms! Each D only liable for a portion, based on Δ’s proportion of fault.  This type of statute becoming more common.

V AFFIRMATIVE DUTIES

· Nonfeasance: failure to act when a duty exists.
· Misfeasance: a transgression or trespass (wrongful act).  Don’t need to ask whether there was a duty.
· Only consider duty to rescue and special relationship situations.
A. Duty to rescue/Warn

· Background rule: No duty to give aid. (No Good Samaritan Rule.)
i. Hurley v. Eddington: Π sued Δ doctor for not coming to aid of intestate.  Court holds that there is no legal duty for doctor to provide aid.
ii. Buch v. Amory Manufacturing: Young boy trespassed in D’s factory; told to leave but didn’t understand english; hand crushed in machine that 13-yr-old brother was teaching him to use.  NO duty to trespassers.
iii. Attractive Nuisance Doctrine: if D puts something alluring on property, then D has a duty to those thus allured.  Not the case in Buch.
iv. Yania v. Bigan: No duty to rescue, even if taunting created the risk (for an adult)

· Particular problems with affirmative rescue rule: for EF, the issue of loss of liberty.  Also issue of determining causal connection between inaction and the harm.
i. Ames – Utilitarian
ii. Epstein – Autonomy
iii. Bender – Communitarian
iv. Posner – Ames law is ideal – like the assurance of reciprocity, that people will provide aid.  Implied agreement.  But codifying as legal duties may deplete moral satisfaction.
· Restatement: Current state of the law.
i. Restatement §332: If actor knows, or has reason to know that by his conduct, whether tortious or innocent, he has caused such bodily harm to another as to make him helpless and in danger of further harm, the actor is under a duty to exercise reasonable care to prevent such further harm. (e.g., Hunter situation)
ii. Restatement §324: If you take charge of someone who is helpless to protect himself, you are subject to liability if you fail to exercise due care in doing what you are doing OR discontinue aid and leave the person in a worse position than when the actor took charge of him.
iii. Restatement §327: Cannot negligently prevent or disable others from giving aid. (e.g., overrules Louisville & Nashville RR v. Scruggs – fire truck case)
· Montgomery v. National Convey & Trucking Co. Δ’s truck stopped at bottom of icy hill (non-negligently).  Δ did not put flares at top of hill to warn of danger; Π’s car could not stop in time b/c of icy condition.
i. Court held that D had recognized an affirmative duty to warn of the dangerous situation and that failure to discharge duty was proximate cause of Π’s injury.
ii. Fox: Better to say D had created dangerous situation, and there is a duty to cure it (like Restatement § 322).
B. Special relationships:
· Background principle: No duty to control the acts of a third person.  
i. Exception is when Δ has a special relationship with either the Π or the third party.
· R2T § 315: No general duty to control third person’s conduct to prevent harm unless:
i. Special relationship w/ perpetrator (e.g., Tarasoff- therapist) ( duty to control perpetrator’s conduct
ii. Special relationship w/ victim (e.g., Kline- landlord) ( duty to protect victime
· Weirum v. RKO General: DJ offered prize to person who got to a particular location first.  Caused two parties to drag race down the street, pushed Π off the road.  
i. Issue is whether DJ’s actions really created a reasonable risk of speeding on the highway.  Court held DJ liable – created the risk that just such danger would happen. Entire nature of game was to induce people to speed in cars to location. DJ probably try to get contribution from drag racing parties.
ii. D’s attempted defense: R2T § 315 – no special relationship!  No duty to control.
iii. Court’s response: § 315 doesn’t apply, b/c you stirred up the risk yourself.
iv. Both parties in drag racing are jointly and severally liable, even if only one was directly responsible for pushing Π of the road.  Actions constituted concert of action, giving them equal liability.
· Kline v. 1500 Mass. Ave. Apt.: Π sued building owner for lack of security protections she says would have prevented her from being mugged.  History of crimes the apt. building hallways, Π had warned Δ of need for additional security.
i. First question is whether there is a duty.  
(a) Court finds there is.  Cites landlord’s exclusive control over the situation and notice of the danger.  Analogy to Levin v. Katz, where court held landlord had duty to maintain common areas in good repair.
ii. Second question is what the proper standard of care is.  
(a) Court says it should be similar to security at the time Π first moved in. (though she had renewed her lease since then – month-to-month).
iii. Should court be defining proper level of security?  Does duty required by the court require that tenants pay more rent for something they don’t want?  Shouldn’t it be left up to tenants to negotiate with apartment owners?  Could they realistically?
iv. Proof issue: Π did not demonstrate that lack of security actually caused mugging- could have been guest of someone in the apartment.  
· Francis T v. Village Green owners Association: Π raped by assailant who entered her condo at night after the condominium board refused to allow her to install lights by her unit for her protection.  Court held that condo board had a duty of care to ensure sufficient safety measures.  Extension of Kline.  
· Landlords: Generally recognized today that landlord has duty of care.  Kline has also been extended to shopping malls, condominium boards, and other “protectors,” e.g. colleges.
· Common carriers: have a duty of utmost care to their passengers.  Not a strict liability duty.
· Tarasoff v. Regents of University of California: Poddar examined by Δ’s psychologist, said he intended to kill Π.  Psychologist forced to release Poddar who killed Π.  Neither Π nor her family was warned.
i. Given posture of case, court assumed that Δ knew that Poddar actually intended to kill Π.   Court held there was a duty to warn Π.  
ii. Duty to warn based on special doctor-patient relationship.  Public interest outweighs normal desire for doctor-patient privilege. However, this may create perverse results, patient not talking to doctor, etc.  Also, if patient talked to friend, no duty, but if talk to doctor, a duty- inconsistent?
· Rule is generally different in different jurisdiction. 
i. Frequently a problem whether psychiatrist could have known for sure that patient is going to do what he claims.
ii. To the extent there is one known target, higher duty to warn.  If potential victims are part of a large group, less duty to warn.
iii. Long v. Broadlawns Medical Center: Psych hospital promises to warn of husband’s release.  Hospital didn’t warn, husband killed wife.  Hospital found negligent for failing to fulfill promise.
iv. Thompson v. County of Alameda: Juvenile released to mom, kills neighborhood child w/in 24 hours after saying that he would.  No duty, b/c no particular target of threat.
v. Babysitter Case: Child has dangerous propensity to bite.  Clear duty that Mother must warn babysitter, b/c not just a bystander situation- mom is creating the risk.
IV CAUSATION
A. Cause in fact: “but for” question
· Possibilities:

i. “But for” cause – ask this first

ii. Concurrent causes (e.g., fires) – neither is but-for, but BOTH are cause

iii. Alternate Liability (e.g., Summers v. Tice) – Either A or B but not both are cause

iv. Infer cause-in-fact – when D’s negligence multiplies chances of that type of accident (e.g., Zuchowicz) (e.g., Reynolds v. Texas & Pacific Ry.)

v. Market Share Liability – only has been used in DES cases

· Burden shifting: Where duty violated by the negligence was designed to prevent the exact type of accident that happened, then burden shifts to Δ.
i. Δ then has to prove that accident would have occurred even if Δ wasn’t negligent.
ii. Lesson: Burden shifting can have a major effect on the outcome of the case.
iii. E.g., Haft v. Lone Palm Hotel (lifeguard)

· Causation is all or nothing: Not allowed to apportion damages by likelihood of causation – either something was a cause or not. 

i. P only has to prove more than 50% likely, but she recovers 100%.  Same for D.

ii. Narrow exception: Minority of states allow probability recoveries in late diagnosis cases (e.g., doctor failed to diagnose on Day 1, when he should have, when P would have had a 40% chance of survival.  Instead, diagnoses on Day 300 and P dies soon after ( courts may award 40% of damages.

iii. New York Central RR v. Grimstad: Suit brought by widow for drowning of her husband, a barge captain.  Husband knocked off barge, widow could only find rope.  Alleges that if company had proper life preservers in accordance with statute, would have been able to save husband.  Court holds that jury could not have possibly found cause in fact.

iv. Issue of whether Π could demonstrate cause in fact.

v. Proving the fact: must prove that there is over a 50% chance that the fact exists. i.e. 50%+ that life saver would have prevented drowning.
vi. Even if concerned about Δ’s negligence, tort law probably not the best way to do this.
· Haft v. Lone Palm Hotel: no lifeguard or warning in violation of statute.  Only evidence was son and father found drowned.  Court shifted burden to Δ, found that Δ shouldn’t be allowed to benefit from lack of evidence. Nonetheless, court found that there was no cause, since it was obvious there was no lifeguard, so sign would not have changed behavior.
· Zuchowicz v. US: D negligently prescribed 2X proper does of danocrine, which was linked to PPH.  Π ended up dying.
i. Causal issue: 1) whether overdose caused PPH (i.e., the excessive increment of the drug, not just the drug).  Very hard for P to prove.  Court embraces modern trend.
ii. Court builds bridge for P: If 1) the negligent act increases the chances that a particular type of accident will occur, and 2) that particular sort of harm did occur, then that supports finding of a causal link between negligence and harm.
iii. Lesson: Can infer causation in fact when D’s conduct is deemed negligent for the very reason that it creates a core risk of the kind of harm suffered by P.  
· Reynolds v. Texas RR: Slip Fall case. Π slipped down dark steps leading to Δ’s RR platform.  
i. Court holds that when negligence greatly multiplies likelihood of accident, the mere possibility that it might have happened w/o negligence is not enough to break causal chain between negligence and injury. ( infer from “tendency of the evidence”

ii. Burden of proof shifts to Δ; Δ has to prove that Π would have slipped even if stairs were lit.  Extremely difficult burden.
· Restatement: For single Δ and a single cause, can use “but for” analysis. 
i. R3T § 26: “Conduct is a factual cause of harm when the harm would not have occurred absent the conduct…” (p. 404)
ii. Adopts the “but for” standard

iii. Burden of proof of causation rests with P. 

· Expert testimony:
i. Daubert Rule: Court functions as gatekeeper to keep out quack testimony.  
(a) Goal: Screen out unreliable methodology.  Examine credentials, peer review, etc..  However, irrelevant whether conclusions are not “generally accepted.”
(b) Switch from content-based Frye Rule, which required testimony to be generally accepted, to methodology-based rule.  

ii. Daubert v. Merrell Dow – Bendectin case.  Supreme Court provided new more-leniant expert standard.  9th Circuit still excluded Dr. Done – quack demagogue. 

iii. General Electric v. Joiner: Π (smoker) developed lung cancer after being exposed to liquids later found to contain PCB.  Causation problem.  
(a) Supreme Court holds district court did not abuse discretion in refusing to admit P’s expert testimony b/c conclusions too far removed from studies - not good enough “fit” between evidence and purported conclusion.  (Injecting PCBs into infant mice vs. occasional skin exposure to human adult).
(b) Breyer’s concurrence: concerned about frivolous litigation that would result in good products being removed from the market.
(c) Note: Daubert rule does not change appellate level standard of review for exclusion of evidence.  Review should be abuse of discretion standard.
iv. Kumho Tire Co.– extended Daubert Rule to other technical/specialized knowledge.
v. Agent Orange cases: No signature diseases from exposure during Vietnam War.  Class action suit settled, but those who opted out had to prove causation on their own.  Settlement favorable - divided based on degree of injury and just and fairness motivations, even for some diseases which were hard to link.  Individual Πs recovered nothing, b/c courts held insufficient evidence for causal link.  
(a) Lesson:  Easy to prove causation with a signature disease (b/c existence of disease = proof of exposure), but much harder without one.
vi. Lost chance of recovery: Π alleges Δ’s actions lead to decreased chance of survival over a set period of time.  Courts starting to allow damages for the lost chance of recovery, but unclear what standard should be.
· Multiple/Concurrent causes for Π’s injury:
i. Kingston v. Chicago & NW RR: Two fires, one caused by Δ’s train, other caused by unknown origin, combined to burn down Π’s property. Court deviates from Cook - assumes other fire of human origin, unless D can prove started by natural causes. Holds Δ jointly and severally liable for fire.  Holding hinges on fires being roughly equal size.
ii. If A and B both negligently set fires which combine to burn down Π’s house.  A and B jointly and severally liable to Π.  Doesn’t matter if only one or neither of the fires was big enough to burn down house by itself, or if both were big enough.  
(a) However if one fire is so huge it “swallowed up” the smaller fire, then smaller fire is not liable.  Greater fire is essentially a superseding cause.
iii. If A negligently set one fire, but other was set by natural causes, then A is not liable.
(a) If other fire is of unknown origin, then under Kingston, assumption is that it was set by another human being.  Burden shifts to Δ to prove that it was a fire of natural origin, in which case Δ would escape liability.
· Apportionment of damage: 

i. Applies in situations where separate causes lead to distinct, separable harms.  Doesn’t apply to situations where two causes combine to do a single harm (e.g. fires combining.)

ii. Restatement criteria: Restatement §433A (p. 421)

(a) There are distinct harms OR

(b) There is a reasonable basis for determining the contribution of each cause to a single harm.

iii. Fox: If cannot apportion, then either J&S liability or no liability

iv. Old Law was hard on Ps: if harms distinct, P must prove which D caused what or else lose, no matter how impossible to determine (e.g., two herds of cattle wander onto Π’s land and eat Π’s crops).

v. Under R2T, section (b) permits apportionment by number of cattle, and “reasonable assumption that the respective harm is done proportionate to that number.” (cmt. d).

vi. R3T § 50: also endorses apportionment when there is reasonable basis to determine amount of damages separately cased by each party.

vii. In cases where harm is theoretically divisible, but hard to determine who caused what:

(a) Courts will sometimes indulge and assign J&S liability, e.g., car pile-ups
(b) Or If P is in one car accident with D1 where she hurts her neck, and then shortly thereafter in another with D2 where she aggravates her neck, each D is only liable for what they did. P will try to apportion the best she can, and the court will help her out.
viii. Pollution cases (p. 424)- 

(a) Alcan v. US: D tries to say “my waste” would have been harmless if it weren’t for the others.  Court doesn’t buy – pollution combined to have indivisible impact through chemical and physical interaction.  Tough on D if all other Ds have settled out, and one D left w/ full J&S judgment. 

(b) If there is a chemical interaction, unlikely to get apportionment.

ix. P is much better off if harm is indivisible.  Otherwise, P has to separate out who caused what.  

· If causes combine to create indivisible harm, then J & S liability.

· Smith v. JC Penny (1974) p. 422: Π wearing a coat from Δ1 that was negligently flammable.  Gas station attendant D2 accidentally left pool of gasoline, which caught on fire and ignited coat, which dripped down, burning Π’s legs.
i. Bystander nearby not wearing the coat much less injured.  Gas station tried to limits its liability to amount of damage he received.  Court rejects.

ii. Court holds jury could find harm indivisible: “Evidence that the greatest injury to P arises out of the totality of her condition.”  J&S liability for both Ds for entire harm.

· Gas station was but-for cause of everything!  Can’t cut off liability at the feet.  Coat could have been limited to above-legs if hadn’t dripped.

· Car pileups: First negligent car hits Π, then second negligent car hits Π.
i. Courts cannot apportion as a practical matter.  Usually treat as a joint and several liability case.
ii. However, if temporal separation (Π can experience injury from first car before second car hits), then second Δ is only liable for additional injury caused by his impact.
iii. If first car’s impact caused second accident, then first Δ can be liable for all injuries even if second car is negligent.
· Alternative Liability

i. Either A or B but not both is causally responsible for harm.  J&S for both.

ii. Summers v. Tice: Π hit in face while hunting with two Δs.  Can’t prove which Δ shot him, though both shot their guns in his direction.  Ds try to escape liability b/c P can’t prove that either did it.
iii. Court expands on “acting in concert” doctrine to hold both Ds J&S liable if can’t prove which one did it.  (Burden shift to D.)
iv. Requirements: One D MUST have been responsible, and BOTH Ds were negligent. 
v. Query whether this doctrine could be used if more than 2 Ds.
vi. Note: Spencer v. Baxter: Alternative liability does NOT apply, because only one blood bank was negligent, not both.
· Market Share Liability – only for DES cases so far

i. Sindell v. Abbot Labs: Concept of market share liability.  Multiple companies produced and marketed DES, which caused birth defects.  No way to match specific incidents with manufacturer’s pills.
(a) Not the same situation as in Tice- too many Δs, and Πs were a class.
(b) Also not conspiracy, since Δs didn’t work together.
(c) Court eventually uses market share to assign liability. 
(d) If Δ could prove they were not liable in a particular case, then they could be excused form liability.
(e) Requirements to apply this approach:
(1) All the named Δs are potential tortfeasors.
(2) Harmful products are fungible- identical and share the same defective qualities.
(3) Π is unable to identify the Δ through not fault of his own.
(4) Substantially all of the manufacturers who created the defective products during the relevant time frame are named as Δs.
(f) Note: Can only recover up to amount of market represented; e.g., if only 75% of manufacturers present, only 75% recovery for injuries.

(g) So far, Sindell only applied to DES cases.

ii. Skipworth v. Lead Industries Association: Fails to apply market share liability.  Π brought suit against Skipworth for harm caused to child due to lead in the paint.  Π try to recover under market share liability theory.
(a) Court declines to apply Sindell approach.  
(1) Product not fungible- different companies make different types of paint.
(2) Time frame much greater in this situation.
(3) Not all the Δs in this case actually injured single Π.  Not a class, where pretty good shot that the manufacturer injured someone.  
(b) Sindell is good law, but not robust precedent.
B. Proximate cause

· Are negligent cause and harmful effect closely enough related that it is fair to say D is responsible?
· Two Main Factors:

i. Foreseeablity: (ex ante) Was the risk foreseeable?  Prior to conduct, was the chain of events that in fact occurred “foreseeable,” “natural,” or “probable”?  I.e., was the injurty “within the risk”? What about the conduct was negligent, and was the harm within the risk of that negligent behavior?

ii. Directness: (ex post) Given the fact that conduct occurred, did the harms follow directly?  Did intervening actions sever chain?  Were the harms foreseeable ex post, once the situation had started to unfold, and risks started operating?  Risk area drawn generously after accident has happened.  Harms w/in realm of forces unleashed?
· Continuum:
Directed Judgment for D -------------------------(jury question)----------------------------Directed Judgment for P

- For directed judgment for D:

· Screen out cases where quality of negligent act had nothing to do with harm 

· (e.g., Berry, Gorris v. Scott, Georgia Pacific v. Price)

- Directed Judgment for P

· What happened was exactly what you should have foreseen (e.g., Ross v. Hartman)

- Usually question for the jury:

· How foreseeable, how direct

· After-the-fact foreseeability helps you think about the directness of the chain

· Restatement: Uses phrase “substantial cause” to encapsulate both cause in fact and proximate cause.  This language not informative.  Fox recommends breaking it out.  
· Ryan v. New York Central RR (1866) p. 436: Δ RR accidentally set fire to D’s woodshed, which spread to P’s house 130 ft. away.  Court holds D not liable; result was not “ordinary and natural” – very anti-P rule.  
i. Only responsible for “ordinary and natural” results (also “necessary or usual,” “immediate,” “expected”).  Much harder for P to prove probable instead of foreseeable.
ii. Court makes arbitrary rule for the sake of public policy.  Expectation that people will insure their own property.
· Fire Liability – modern NY rule is that first next house that burns down can get recovery.  Draw line after that.  Totally arbitrary line, but has to be drawn somewhere.  P does not have to prove “ordinary and natural” to win.
· Superseding cause defense: when Δ can prove that intervention broke the chain of causation.
i. Albatross v. City of Lincoln (1889) p. 439: D’s boat collided w/ P’s boat, disabling it.  P tried to get back to shore, but caused more damage in process.  D tried to claim P’s actions in trying to bring boat ashore were an intervening factor.  Court refuses, finds P’s action “natural and reasonable” result of D’s act.
ii. Jones v. Boyce (1816) p. 439: Π jumped out of D’s out-of-control coach.  Court held didn’t break the chain of causation.  Act not unnatural or unordinary given the circumstances (emergency). D was responsible for the whole situation.
iii. Mauney v. Gulf Refining Co (1942) p. 440: Π tripped over chair in husband’s business when warned hat Δ’s delivery truck was going to explode.  Court held she could not recover since Δ could not have foreseen her action, which was not natural or ordinary.
(a) Better way to distinguish from Jones could be that Π did not exercise due care. Negligent or reckless intervention more likely to cut the chain.  Also, emergency less immediate (than, e.g., runaway train car, as in Tuttle v. Atlantic City RR). 
(b) Today would be a jury question.
iv. Central of Georgia Ry. v. Price (1898) p. 442 – D lets P off at wrong stop, escorts her to hotel. Kerosene lamp explodes, sets fire to mosquito netting, P injured.
(a) No proximate cause.  Harm not foreseeable from D’s negligence in missing stop.  Passing stop was negligent, but leaving her at hotel responsible.
(b) Intervening agency: Negligence of hotel w/ defective lamp.
v. Hines v. Garrett (1921), p. 442 – D lets P off at wrong stop, P has to walk back at night through hobo jungle; gets raped.  RR is proximate cause and cause in fact.
(a) Rapist is not superceding cause (though heinous act), b/c that kind of intervention was foreseeable; RR left her off at dangerous place.
vi. Negligence as a defense:  Can be raised twice.
vii. Can be raised by Δ to assert intervening cause that breaks proximate cause chain.  Negligence by Π does not always break proximate cause, but can if serious enough.
viii. Δ can raise to assert contributory negligence. 
· Coincidence:  Mere fortuity is one way to rule out proximate cause.
i. Berry v. Sugar Notch Borough: Π speeding down street, when negligently maintained tree fell onto car.  No proximate cause for contributory negligence. Mere coincidence at that place at that time.  P’s negligence did not increase the risk that the accident would happen. Negligent quality of speeding had nothing to do w/ tree falling. 
(a) Speeding was a “but for” cause, but not proximate cause.
· Risk at Rest: Idea that if dangerous situation comes to a rest, it severs the causal connection.
i. Beale: “If D’s active force has come to rest, but in a dangerous position, creating a new or increasing an existing risk of lass, and the foreseen danger comes to pass, the injury … is a proximate cause of D’s act.  On the other hand, where D’s active force has come to rest in a position of apparent safey, the court wil follow it no longer, if some new fore later combines with this condition to create har, the result is remote from the D’s act.”
ii. E.g., If D had cleaned up spilled oil in Watson; or gathered together barrels in Brower.
· Shifting Responsibility: A new independent actor takes charge of the risk, so that the first actor’s risk comes to rest.  Can then attribute danger to the second person who has taken charge over risk.
i. Pittsburg Reduction v. Horton: Δ negligently left blasting caps near school; child picked up and brought home.  Mother handles them, returns them to son.  Son gave them to Π who was injured.  
ii. Court held that mother should have known identity of objects, so responsibility shifted to her. “It established a new agency, and the possession of Charlie of the caps was thereafter referable to the permission of his parents, and not to the original taking.”
iii. Fox thinks bad decision.  True that Mother had duty, but D’s risk was still running—no action laid risk to rest.

· Third party intervention.
i. Brower v. New York Central RR.  Π’s wagon hit by Δ’s negligent train, Π’s goods stolen.  Court holds Δ liable for Π’s losses.
(a) Court finds that thieves stealing Π’s goods was foreseeable, so the actions of third parties did not sever the proximate cause chain.  Mentions detectives on train.
(b) Fox: Harm was foreseeable ex post – demonstrates directness, naturalness.
(c) Dissent argues that while Δ’s actions only created the opportunity, but that third parties were the ones actually engaging in the act.
ii. Watson v. Kentucky & Indiana Bridge & RR: Fired employee threw match on D’s gas leak, started fire. Court holds D only liable if employee’s act was not malicious.  I.e., accidental match is foreseeable, but malicious match is not.
(a) Note: Not the rule.  Malicious intention of intervenor not important.

iii. Restatement re Third Party intervention: 
(a)  §448: Third party committing an intentional tort or crime represents a superseding cause even if Δ's negligence created an opportunity for third party to commit crime unless Δ at time of negligent conduct should have realized the likelihood that such situation might be created and that a third person might avail himself of the opportunity to commit such a tort or crime. (p. 448)
(1) Cases that fall under exception (i.e., should have foreseen): Hines, Brower
(2) Note: Using “likelihood” broadly to incorporate foreseeability after the fact, as in Brower.
(b) §449: If the likelihood that a third person may act in a particular manner is the hazard that makes the actor negligent, such an act, regardless of whether it is criminal, negligent, etc. does not prevent the actor for being liable for harm caused.
(1) Example: Ross v. Hartman – don’t leave keys in car b/c thieves might steal
iv. Last Wrongdoer Doctrine – no longer a rule, but can help w/ thinking

(a) Used to be a rule that last wrongdoer responsible.  Blocks recovery in case of intervening action by third party, if deliberately or negligently wrong.  Does not bock if intervening act is blameless or praiseworthy (or if infant or incompetent).

(b) Hart and Honore test: “The general principle of the traditional doctrine is that the free, deliberate, and informed act or omission of a human being, intended to exploit the situation created by the D, negatives any causal connection.”

v. Suicide: Accident caused by D makes P suicidal 
(a) Old rule: Suicide independent act that cut the chain. 
(b) Modern Rule: If suicide is an irresistible impulse, then suicide is not an intervening cause.  Fuller v. Preis.  If suicide thought-out and calculated, D not liable.
(c) Can use same proximate cause questions – was it foreseeable?  Direct?
vi. Rescue: Rescuers are foreseeable
(a) Wagner v. International RR.  Π’s cousin thrown out of RR car, thought to have fallen off bridge.  Π went to look for him, but ended up falling off of bridge.
(1) P deliberately chose to intervene – didn’t have to.

(2) Court finds attempt to rescue was a foreseeable risk since natural for someone to do it. Just because action is result of Π’s volition, does not sever proximate cause.  D responsible for rescuer’s harm too.
(b) Note: If rescuer is reckless, then no right to recovery ( jury question.
· In re Polemis (1921) p. 452: Δ’s worker negligently dropped board into the hold of a ship that caused a spark, fire destroyed the ship.  Fact finders determined it was reasonably foreseeable that some damage would have occurred from dropping plank, but spark not foreseeable.
i. Majority (Blackburn/Channel) apply DIRECTNESS TEST: 
(a) If foreseeable risk, then action is negligent.
(b) If negligent, then liable for all (reasonably) direct consequences.
(c) Foreseeability only relevant to determine negligence; does not limit consequences.
ii. Minority (Pollack) applies FORESEEABILITY TEST:
(a) Foreseeability is everything - sets the limits.
(b) Foreseeability Test must be applied twice: Once, to determine negligence; Second, to determine damages liable for.
· Rationale: Holmesian – more fair – People should only be responsible for what they can control; Harm could not have been computed in calculus of risk. 
· Risk area and the Foreseeable Π: Palsgraf v. Long Island RR (1921) p. 456.  RR guards helped passenger board, package slipped, fireworks explosion, Ms. Palsgraf injured.  
i. Cardozo: Tort is relative. To recover, Π must be in the risk area or there is no duty owed.  Risk reasonably foreseen defines the duty.  No duty, no question of proximate cause.  Defining risk area flexible depending on the circumstances, e.g. if package was visibly dangerous.
ii. “Orbit of danger as disclosed to the eye of reasonable vigilance would be the orbit of duty.”
iii. Foreseeable Π concept.  Once there is negligence with respect to foreseeable plaintiff, then Δ liable for all direct consequences due to negligence to that P.
iv. Cardozo seems to be doubting negligence.  Worried about jury errors, finding negligence where there was none, and huge consequences. 
v. Andrews dissent: Rejects foreseeable Π concept.  Duty is to everyone not to cause harm.  
(a) First determine whether act was negligent, i.e. whether someone imposed unreasonable risk on someone else.
(b) Then, determine proximate consequences.  Irrelevant whether unforeseeable, so long as direct.
vi. Andrews’ helpful hints for determining proximate cause:
(a) Something w/o which event would not happen
(b) Natural and continuous sequence b/w cause and effect
(c) Substantial factor in producing
(d) Direct connection, w/o too many intervening causes?
(e) Effect of cause on result not too attenuated?
(f) Is the cause likely to produce the result (in reasonable judgment)? (foreseeable)
(g) Is result too remote in time and space from the cause?
vii. Reconciling: Cardozo never reached question of proximate cause.  Andrews tells us how to do it, even to find foreseeable P.
viii. **Most jurisdictions do not use the foreseeable Π test.  NY does. **
· Magruder test: Marshall v. Nugent.  Δ2 (truck driver) negligently cut corner and drove Π’s car off the road.  Snowy, icy. Δ2 offered to help, but left truck blocking the road.  P walked up road to warn oncoming cars of danger. Third driver’s, Nugent, view blocked by bend in road, couldn’t stop in time, hit Π. Question of whether Π’s injury was directly a result of Δ2’s negligent driving, or whether it wasn’t proximate cause as a matter of law.
i. Principle: “Confine the liability of negligent actor to those harmful consequences which result from the operation of the/a risk, the foreseeability of which rendered the defendant’s conduct negligent.”
ii. Operation of the risk – general risk was still operating, had not yet come to rest.  Incident had not yet stabilized, was still in the course of unfolding.  Foreseeability test: Many possible risks can result from cutting corner on two-lane road; each counts as foreseeable, even if bizarre.  Bizarre unfolding of circumstances does not mean D gets judgment.
iii. Must foresee the sort of risk.  Once risks operate, can take you down one line or another.  Once taken down line of how accident evolved, look at directness. (Aligns with Andrews).
iv. Fox thinks Marshall was close to a “10” (i.e., directed verdict for D) – but not quite enough to overturn jury verdict for P.
· Wagon Mound I:  Δ negligently leaked oil from their ship which was carried to Π’s dock.  Π temporarily suspends welding work, but resumes it after being told oil won’t ignite.  Molten metal from welding falls into water and ignites it, ship, and the dock.  Δ did not and could not have reasonably known oil would ignite.
i. Π argues that there was foreseeability of damage to dock (getting it dirty), so dock was a foreseeable Π to whom Δ had a duty not to leak oil, and D is now liable for all direct consequences.  Polemis/Palsgraf argument.
ii. Court holds only consequences of the same TYPE that were risked are recoverable.
iii. Court rejects application of Polemis doctrine, doesn’t like risk of imposing unforeseen consequences on Δ.  Worried about burdening w/ heavy damages when what was foreseen was trivial.  Probability of harm is only relevant to the extent that it informs foreseeability.
· Wagon Mound II:  Same situation, but P is owner of nearby boat that burned.  New fact finding- risk of fire was foreseeable—remote, but possible.  Enough to require duty of care.  Therefore, proximate cause, since harm was within the risk of the negligent behavior.  
i. Why different from WMI: Neither party in WMI had incentive to bring up foreseeablity of fire, b/c P too would be contributorily negligent for telling workers to go back to welding but not let flammable material fall.
· Thin skull rule: Liability even though Δ didn’t know of Π’s condition which made Π particularly susceptible to harm.  Π taken as he is, entitled to recovery even though damage is not foreseeable.
· FRIENDLY TEST: ADOPTED BY MODERN LAW. Petition of Kinsman Transit Co: River froze; Kinsman boat tied up negligently; block of ice came along and knocked it loose.  Kinsman then knocks another boat out of its mooring, and both drift into bridge owned by city and blockage results in upstream flooding.  City negligent in not monitoring the bridge.
i. City and owner of Kinsman held jointly liable. 

ii. Friendly holds that when the consequences are “direct” and the damage is of the same general sort that was risked (even of greater magnitude), then there is no limitation of damages to the consequences foreseeable at the time of the negligent conduct.
iii. While consequences probably not foreseeable, the cause is foreseeable.  Foreseeability is the foreseeability of the risks you would put into motion. Foreseeable risk was that ship would come loose, which is what happened.  All sorts of risks if don’t tie up boat properly ( bundle of risks.  Don’t concentrate on unforeseeable consequences – concentrate on what was risked, and the operation of those risks.
(a) If the force released is not of the type risked by the negligence, then that can be a defense against Π’s recovery.  
iv. Foreseeability is about foreseeability of the risk, not the foreseeability of the final harms.  Note that most of the older cases do talk about foreseeability of the consequences.

· Emotional Harm (Negligent Infliction of Emotional Distress): Recovery for shock - As a general rule, tangible physical injury must result for recovery.
i. Old rule: “zone of danger” test- Π had to show severe and lasting emotional harm while in zone of possible impact by whatever caused the accident.  If not personally at risk, couldn’t recover.
ii. Broader view: Dillon v. Legg permitted mother to recover for emotional distress and subsequent physical injury resulting from seeing her child run over.
iii. Three factors required for emotional harm (CA):
(a) Close relationship.

(b) Physical proximity and contemporaneous observance of accident.
(c) Extraordinary emotional distress- more than what an unrelated bystander would experience.
iv. Molien v. Kaiser Foundation Hospital: Hospital incorrectly told wife she had syphilis which led to divorce.  Husband sued for emotional injury, court allowed recovery.
v. Increased chance of illnesses, e.g. cancer: courts generally reject claims when Π has not actually developed cancer but claims emotional distress.  Courts have said they might allow recovery if cancer was more likely than not to develop.
VII . STRICT LIABILITY: ABNORMALLY DANGEROUS ACTIVITIES
· Some activities considered so dangerous that even if you do them with the utmost care, there will be times when they still cause injury.
· Strict liability causal chain generally shorter than negligence chain.
· Rylands – very important, but doesn’t map entirely w/ Restatement
i. If you have something on your land that is dangerous if it gets off, must pay for damage if it escapes
ii. Can deny responsibility by saying it was P’s fault or an act of God
iii. Activity need not be negligent ( otherwise, no need for SL
· Spano v. Perini: Blasting by Δ caused Π’s garage to collapse.  Court overturned existing rule, held that did not need actual trespass (e.g. flying boulders) to get SL.  Expanded scope of SL from direct harms (trespass) to indirect (damages from ground percussions).  
i. Still good law for blasting cases

· Restatement:  Strict liability for abnormally dangerous activities.  (R2T § 519)
i. Strict liability limited to the type of harm that made activity ultrahazardous.
ii. Court decides whether activity is abnormally dangerous, based on factors below.
iii. Many courts have adopted R2T (p. 593); not as many R3T (p. 595)
iv. R2T § 519: “(1) One who carries on an abnormally dangerous activity is subject to liability for harm to the person, land or chattels of another resulting from the activity, although he has exercised the utmost care to prevent the harm; (2) This strict liability is limited to the kind of harm, the possibility of which makes the activity abnormally hazardous.”
· Defining abnormally dangerous activity:
i. Second Restatement § 520:  Consider following factors:
(a) existence of a high degree of risk of some harm to the person, land, or chattel of others.
(b) likelihood that the harm that results from it will be great.
(c) inability to eliminate the risk by the exercise of reasonable care.
(1) But what constitutes reasonable care?  Whose standard do we apply?
(d) extent to which the activity is not a matter of common usage (*Rylands idea)
(1) Many courts do not apply this factor
(e) inappropriateness of the activity to the place where it is carried on (* Rylands)
(1) Most controversial factor – could it be relocated?
(f) extent to which its value to the community is outweighed by its dangerous attributes. – cmt. f: value to the community can be so great that danger will not be regarded as abnormal (eliminated in Third Restatement- recognition that activity can be negligent regardless of value to community.).
ii. Third Restatement § 20: Activity is abnormally dangerous if:
(a) the activity creates a foreseeable and highly significant risk of physical harm even when reasonable care is exercised by all actors; and
(b) the activity is not a matter of common usage.
· Affirmative defenses: Second Restatement:
i. §522: one carrying on an ultra hazardous activity is liable for harm even if harm is caused by the unexpectable conduct of a third person (any kind of conduct), action of an animal, or operation of a force of nature.
ii. §523: Π’s assumption of the risk of harm from an abnormally dangerous activity bars his recovery for the harm.
iii. §524: Contributory negligence.  Contributory negligence not a defense, unless Π knowingly and unreasonably subjected himself to the risk of harm from the activity.
iv. §524A: No strict liability for harm caused by abnormally dangerous activity if the harm would not have resulted but for the abnormally sensitive character of the Δ.
· Bhopal- Union Carbide disaster.
i. Pesticide plane explosion.  Case sent by District Court Judge Keenan to be tried in India.
ii. UC asserts sabotage, but unclear if that would sever causal connection given §522.
iii. Tradeoff b/w food supply for people vs. safety of plant

iv. See 11/16/07 notes for more discussion.
v. Note: Hard to argue both res ipsa loquitur and strict liability- they contradict. (i.e., wouldn’t happen w/o negligence vs. happens in spite of all due care.)
VIII PRODUCTS LIABILITY
1.  Overview:

· Determining if a product is defective turns on two issues:
i. The type of defect.  Three possible types:
(a) Manufacturing defects
(b) Design defects
(c) Failure to warn defects.
ii. Standards used to determine the defect.
(a) Barker approach
(b) Restatement 2 approach
(c) Restatement 3 approach (Piper)
· Regardless of the type of defect, it must have arisen during the normal or foreseeable use of the product (includes foreseeable misuse).  Broader concept that simply intended use.
· In addition to strict liability, can sue on negligence basis.
B. Product defects- historical development
i. Winterbottom v. Wright: Latent defect in carriage caused it to break down and injure Π.  Court held no cause of negligence action without contractual privity (even though this is a tort, not a contract, action).
(a) Eventually developed privity exception for dangerous goods.
ii. MacPherson v. Buick: Defective car collapsed, injured Π.  Cardozo allows cause of action.  Landmark decision in breaking down privity barrier.
(a) Goods don’t have to be inherently dangerous- can be made dangerous if made defectively, in which case privity is not required.
(b) If consumers are not expected to examine goods and manufacture has knowledge of probability of risk due to defective manufacture, then liability could be found.
iii. Warranties: this basis for claims was essentially a stepping stone before strict product liability became widely accepted.  Strict torts liability has since overwhelmed.
(a) Retailer generally warrants function of product, not that it won’t explode.  
(b) Held to warranty, even if what you warrant is impossible, e.g. warrant windshield is unbreakable.  But no recovery for consequential damages (e.g., personal injury).
iv. Under sales law, if someone made a warranty claims in a torts case, Π would have to prove (1) privity of contract, and (2) reliance on seller’s promise of warranty (either express or implied), and (3) reasonable notice to the seller. 
(a) McCabe v. LK Liggett Drug Co: exploding coffeepot.  Court held there was an implied warranty of fitness for purpose and merchantability.  
(b) The start of understanding mass merchandizing and the existence of intermediaries.
v. Henningsen v. Bloomfield Motors: P proves steering defect caused accident, but can’t prove negligence. Court implies warranty of safety and fitness for use; landmark inroad toward SL (no privity requirement- wife, not purchaser, injured)
C. Restatement

· Restatement Second §402A: adopted 1966; most influential ever; adopted by most states

i. §402A(1): One who sells any product in a defective condition unreasonably dangerous to the user or consumer or to his property is subject to liability for physical harm thereby caused to the ultimate user or consumer.

ii. Applies if seller is in business of selling a product, and it reaches the consumer in the condition in which it is sold. (Otherwise, seller not liable)

iii. Applies even if seller has exercised due care and the consumer does not have a contractual relationship with the seller.

iv. Note: Applies to ALL sellers in distribution chain!

v. Note: Bystanders now universally allowed to recover, too.

· Unreasonably dangerous: – Defective condition makes product unreasonably dangerous to the user or consumer.  Based on consumer expectations.
i. Some things can be unreasonably dangerous if they don’t have warnings on them. e.g. foodstuffs containing ingredient people could be allergic to but couldn’t discover on their own.

· Restatement Third: 
i. § 1: Drops “unreasonably dangerous” b/c thinks redundant; if defect, then unreasonably dangerous.  Thought it was putting too high a burden on Ps.

ii. §2: Three categories of product defects. Product:

(a) contains a manufacturing defect when it departs from intended design even though due care in preparing and marketing product.  ( True strict liability, easiest to prove. 

(b) is defective in design when foreseeable risks of harm could have been reduced or avoided by using an alternative design and not doing so renders the product not reasonably safe.  ( must prove real or theoretical alternative design!

(1) Negligence Concepts: 

a. Foreseeability; 

b. Duty not to impose something too risky; 

c. Reasonable alternative, reasonably safe. (“reasonable” means negligence)

(2) Strict liability concepts: 

a. Focus on the product, not the conduct

b. “Could have reduced risk” instead of “probably would have”

c. in that it focuses on the product, but also imports negligence examination of manufacturer’s conduct (foreseeable risks, alternatives, etc.

(c) is defective because of inadequate instructions or warning when the foreseeable risks could have been reduced by reasonable warning.
D. Proof by circumstantial evidence (similar to “res ipsa loquitur”):
(a)  Speller v. Sears: Issue of whether defect in fridge wiring caused fire.  All wiring was destroyed., so no direct evidence.

(b) Π can make case by circumstantial evidence.  Three experts testify source of fire was refrigerator.  “Res ipsa”: probably wouldn’t have happened w/o manufacturing defect.

(c) Court denied SJ for D, b/c reasonable jury could find that Π established there were no other possible causes, i.e., defective product was the only cause of the fire.

ii. Restatement Third §3- (p. 697): It may be inferred that the harm sustained by the Π was caused by a product defect existing at the time of sale or distribution without proof of a specific defect when the accident that harmed the Π:

(a) was of a kind that ordinarily occurs as a result of product defect; AND

(b) was not solely the result of causes other than product defect existing at the time of sale or distribution.
E. Product defects- Manufacturing defects:
· Emotional and physical harms: Recover under negligence or product liability.
· Economic harms: Recover under warranties.
· Escola v. Coca-Cola Bottling Co.: Π, a waitress, had a glass bottle of coke explode in her hand.  Asserts negligence on the part of Coke for selling bottles of a beverage which could explode.  
i. Trial court applied res ipsa loquitor, even though it wasn’t clear that the bottle was in Coke’s control the entire time (argument would have worked better if distribution chain was v. short)
ii. In many cases, can draw inference that product would not have had defect unless manufacturer had been negligent.
iii. Traynor Concurrence: pro-strict liability.  (Led to R2T § 402A.) Rationales:
(a) Preventing Loss: Fewer accidents if place burden on the manufacturer.

(1) Alternatively, it is more efficient to place burden on manufacturer since he is in better position to take the precautions to avoid the accident.

(2) Strict liability creates greater incentive to take more care.  Negligence system with easy burden shifting might also work.

(3) Π unlikely to be in position to be able to provide evidence of manufacture’s negligence.

(b) Asymmetry of Knowledge

(c) Bearing Loss

(d) Distributing/Spreading Costs

(1) If place burden on manufacturer, he can then pass costs onto all consumers- you pay incremental amount for the product you use.

(2) Good because limits burden to class of people who use product, but do we want people to be forced to pay for insurance?

(e) Foodstuffs analogy.

(1) Foodstuff- strict liability for tainted food. Should extend to other dangers.

(f) Changing market: mass production means existence of multiple intermediaries- manufactures should not be shielding from liability after lulling consumers into thinking product is safe.

(1) Similarly, manufacturer put product out on the market for its benefit, so it should pay.  Close to warranty justification.

(g) Implied warranty of fitness and merchantability insufficient: would only apply between retailer and final user of product.

· Greenman v. Yuba Power Products (1963): J. Traynor.  Warranty for shopsmith: “Rugged construction of frame provides rigid support from end to end.”  Didn’t- flew out and injured.  P did not give proper notice.  Traynor articulates rule of SL (first time majority opinion).

· UCC: offers ways to make warranties a viable doctrine (p. 671)

i. Seller’s warranty extends to any family or guest of purchaser if expected that the person may use that good.

ii. Seller’s warranty extends to any person reasonably expected to use the good.

· Reliance on warranty is not necessary to find seller liable.

· Henningsen v. Bloomfield Motors: Implied warranty case.  There court said it is against public policy to disclaim a warranty, and imposed an implied warranty. Contrast with:

· Greenman v. Yuba: Power tool that contained an express warranty, but which was badly manufactured.  Π injured by piece of flying wood.  Traynor opinion.  Says warranty is a weak ground for these cases, that real ground should be strict liability.

i. Under §2, if manufacturing defect, the manufacturer would be liable.  Easy.

ii. However, if design defect, have to apply negligence consideration.  Hard to prove.

· Goldberg v. Kollsman: Defective altimeter made by Kollsman, installed by Lockheed into plane purchased by American Airlines, which later crashed.

i. AA: Restatement doesn’t apply since they were providing service.  

ii. Lockheed: defective product (plane), strict liability.

(a) Under Restatement Third, EF thinks it’s a manufacturing defect.

(b) But arguable that Π only used the product, and didn’t sell it to Π.

iii. Kollsman: produced defective product. Strict liability. 

F. Product defects- design defects:

· Negligence can still be used in product design defect cases.  Generally sue under both strict liability and negligence.  Negligence stands in for idea that product should not be on the market at all.

· Strict liability background rules: Traynor’s statements in Escola and Greenman 

· Design defect tests: 
i. Two major tests for design defect:

(a) Consumer expectations.

(b) Risk Utility (cost-benefit analysis)

· Open and obvious defect: Not a complete defense, but a consideration
i. Courts used to hold that if defect was open and obvious, then manufacturer could not be liable.  Campo v. Scofield.  

ii. Harper and James: Open & Obvious should not void negligence, if safer alternative readily available.

iii. Wade: Consider risk/utility, cost/benefit of design, including:

(a) Usefulness and desirability of product

(b) Safety aspects – likelihood and seriousness of injury

(c) Availability of substitute which would meet needs but be more safe

(d) Ability to eliminate unsafe character (w/o impairing, making too expensive)

(e) User’s ability to avoid danger

(f) User’s anticipated awareness

(g) Feasibility of spreading the loss by setting price higher, buying insurance

iv. Micallef v. Miehle Co.: Employee tries to remove a “hickie” out of the printing machine without shutting it down to avoid delays in printing, injured finger.  

(a) Court held that machine could be defective in design even when dangerous condition was open and obvious.  

(b) EF thinks another standard for liability would be when manufacturer knows that the employee is bound to use machine under time pressure and a reasonable alternative exists (e.g., putting STOP button closer).

v. Micallef view is law.  Restatement also takes the same view.  Open and obvious nature of danger no longer a complete defense, but can be taken into account.

· Automobile design: VW of America v. Young: Secondary collision crashworthiness. Issue of whether manufacturer was liable for not making car safe for collision.  Defect didn’t cause collision, but did cause driver to suffer secondary collision resulting in death.

i. Holding: Manufacturer’s duty is based on what is reasonably foreseeable, including collisions.  This is currently the law- traditional negligence.
ii. Manufacturer’s duty is limited to reasonable care- not to be an insurer.

· Determining if design is defective:  

i. Two positions to consider: 

(a) Barker – if defect caused harm, burden on D to prove risk/utility (exception)

(b) Restatement tests – burden on P to prove risk/utility

ii. Merits of rules:

(a) Want choice on market – range of products, not all deluxe

(b) Want experimentation by manufacturers

(c) Want to protect consumers

(d) Under Barker, cheap vests might go off market entirely

(e) Under R3T, might be too burdensome for Ps to recover

iii. Barker v. Lull Engineering Corp.: Π used loader that was designed to be operated on level ground on non-level ground.  Injured when tips over.  Π argues it was design defect not to have outriggers to stabilize the loader.  Δ said there were other models for this purpose.  Holding: Π can prove case in one of two ways: (California rule)
(a) Demonstrating that product failed to meet consumer expectations- dangerous beyond what a consumer would expect when used in the intended or reasonably foreseeable manner, OR
(b) Risk utility test: Π must show that the product design was the (1) proximate cause of the harm- then burden shifts to Δ to show that (2) utility outweighs the risk.  Reasonableness of the risk.

(1) Considerations for risk utility test:  Usefulness of the product; type and purpose of the product; style, attractiveness, and marketability of the product; number and severity of injuries actually resulting from current design (social cost); cost of design changes to alleviate the problem; user’s anticipated awareness of inherent dangers in the product and their avoidability through due care; and feasibility of spreading the loss by adjusting the product price.

(2) Pro-Π test.  Δ would have to show that loader would lose its utility or raise costs prohibitively to avoid liability. 

(3) Consumer expectations test generally most pro-Π test

iv. Restatement Third §2(b) test: P must prove that risks outweigh utility; Must prove reasonable alternative. 

v. Wilson v. Piper Aircraft.  Π claimed that decedent’s death was caused by defective design of engine that made it susceptible to icing, in contrast to another design on the market that was not as susceptible.  Δ asserted that since the engine design was approved by the FAA, it was not liable.

(a) Test: Risk utility test, where Π has the burden of demonstrating that product fails risk-utility analysis AND that a reasonable alternative exists.  

(1) Must demonstrate design unreasonable given totality of design (can’t just limit discussion to icing defect).  Note: only called a defect if P can show risks outweigh utility.

(2) Existence of reasonable alternative not required in all jurisdictions.  Where it is required, if Π can’t prove existence of alternative design, then Π loses under the strict liability rule.  Here, did not have to prove alternative, b/c already existed (fuel injection vs. carbeurator system).

(3) Somewhat pro-Δ test. When burden is on the Π, risk utility comes out very similarly to a negligence standard.  Main difference is looking at product versus looking at manufacturer’s behavior.

(4) If manufacturer couldn’t have known that the design was defective, then they are not liable.

(5) Reasonable alternative design and risk utility test usually requires retaining expert witnesses.

(6) If there is a reasonable alternative design, then this strict liability consideration is the same as a negligence consideration.

vi. Agency approval: Very strong support, but not a complete defense.  

(a) Question: who should be setting standards?  Vacillating juries, or specialized agencies?  Possibility of being held to contradictory standards by different juries.

vii. Problems with consumer expectation: 

(a) If consumer expectation is very high, then this simply becomes a strict liability rule.

(b) Consumers might know or expect too little to have reasonable expectations.  May set too low of a standard for manufacturer too meet.

viii. O’Brien v. Muskin – slippery vinyl pool bottom.  No liability unless there is alternative design.  Contributed to R3T.

ix. Linegar v. Armour of America: Police officer killed when bullet struck him in an area not protected by bullet proof vest.  

(a) MO test: 

(1) Δ sold product in course of business

(2) Product was in a defective condition unreasonably dangerous when put to a reasonably anticipated use.

(3) Product was used in a manner reasonably anticipated

(4) was damaged as a direct result of such defective condition as it existed when the product was sold

(b) Court holds that there was no consumer expectation that one would be protected in an area the vest did not cover, so there product was not unreasonably dangerous.

(c) Risk-utility analysis: extra protection would reduce overall utility of the vest; police department made a choice to use these vests.

x.  Potter v. Chicago Pneumatic Tool:  Π injured from vibrations from pneumatic hand tools which exposed them to excessive vibrations and did not provide warnings.  

(a) Court holds that Π does not have to demonstrate the existence of an alternative design.  Does not want to place heavy burden on Π.

(b) Court says that product can be unreasonably dangerous to user even though no safer alternative design is feasible, in which case manufacturer would be strictly liable.

(c) Applies modified consumer expectation test:  Consumer expectation would establish the product’s risks and utility; and then inquiry would be whether a reasonable customer would consider the product design unreasonably dangerous.

xi. Halliday v. Sturn, Ruger & Co.: Π bought handgun, ignored warnings, stored gun stupidly, 3 year old son shot himself with the gun.  Π claims gun was defectively designed and unreasonably dangerous.  Wants risk-utility analysis on gun design.

(a) Court refuses to impose such liability on Δ.  Only liability is strict liability for “Saturday night specials”.

G. Duty to warn
· Based on the idea that product is defective without a warning, but is not unreasonably unsafe with a warning.  Focus is on the product.

· Courts generally justify strict liability standard as a way to change conduct and cause fewer harms- negligence based incentive ideas.

i. One difference between negligence and strict liability standard: strict liability means everyone in the distribution chain is liable.

· Duty is generally to warn the customer.  Exception is the learned intermediary rule.

i. Generally, there is a heeding presumption – assume user will heed given warning.  Recurrent problem: warning didn’t “bring the risk home” – didn’t spell it out.

· Restatement Second § 402A, cmt. j – Seller may be required to give directions or warning on container in order to prevent product from being unreasonably dangerous.  If consumer would not reasonably expect to find in product, or danger not generally known, warn.  Very much like a negligence standard.

· Restatement Third § 2(c) – not so different from cmt j.  W/o warning, product defective.

i. But: State of the Art (state of current knowledge) limits.

· MacDonald v. Ortho Pharmaceutical: Birth control insert warned of blood clots, but didn’t warn patient specifically of stroke.

i. Learned intermediary rule: manufacturer fulfilled duty to warn by warning doctor but not the patient.  Doctor knows patient better, theoretically in better position to convey the risk to the patient.

ii. Holding: Learned intermediate rule doesn’t apply in this case because of of 1) heightened patient participation in the decision-making, 2) feasibility of direct warnings to the patient, 3) limited participation of the physician (only sees patient 1x/yr) and 4) potentially insufficient oral communication b/w physician and patient.  

iii. Whether warning to patient was sufficient was question for the jury.

iv. Serious cause in fact problem: reasonable person would have taken, in spite of risks! (women do all the time.) – court jumps this problem, allows to get to jury. Simplified cause in fact: presume if warning had been given, would have been heeded.

v. Marketing: generally targeted to final consumer, increases manufacturer’s duty to warn patient and not just the doctor.

· Restatement Third §6(d):  A prescription drug or medical device is not reasonably safe due to inadequate instructions or warnings if reasonable instructions or warnings regarding foreseeable risks of harm are not provided to:

i. prescribing and other health care providers who are in a position to reduce the risks of harm in accordance with the instructions or warnings; OR

ii. the patient when the manufacturer knows or has reason to know that health-care providers will not be in a position to reduce the risks of harm in accordance wit the instructions or warnings.

· Vaccines:  

i. Polio: No doctor present and manufacturer knew that.  Therefore, learned intermediate rule did not apply, and manufacturer had a duty to warn patients of slight unavoidable risks if they were material.

· Pharmacists: No duty to warn because not really in stream of sale—just following instructions.  Exception: if have reason to know that particular drug is contraindicated for the patient; or if there is a mass vaccination and no doctors present.

· Unavoidably dangerous products: e.g. Whooping cough vaccine.  Courts generally hold that manufacturer is not strictly liable for harms caused by the product if there is sufficient warning.  Apply negligence standard. See R2T § 402A, cmt. k. Value to society great.

i. Most states have statutes to deal with: government pays victims.  SL would create huge costs for manufacturers, and vaccine would not be available – bad result.

· Absolute liability: 

i. Vassallo v. Baxter Healthcare Corp.  Silicon implant case. Company did some testing, suspected breast implants were not safe, but letter to physician did not detail all possible risks.  

(a) Holding: duty to warn should not be applied unless manufacturer could or should have known of the risks.

(b) Overturns absolute liability, which meant that manufacturer would have been held liable for not warning of risks it could not possibly have known about.

ii. Asbestos cases: Beshada v. Johns-Manville: Court upheld absolute liability rule with respect to asbestos.  However, courts have moved away from that line of cases.

· State of the Art: R2T and R3T both have reasonableness test.  Foreseeable risks = manufacturer could and should have known.

i. Still a defense today, but not very static.  Can always probe D’s defense.  Even if doing progressive things, still have duty to discover problems.

· Adequacy of warning: 

i. Hood v. Ryobi: Π removed guard from circular saw, blade flew off the saw and injured Π.  Warning on saw not to remove guard, but did not indicate consequences.  Π alleged that for warning to be adequate, it had to list all possible consequences.

(a) Holding: Warning was sufficient.  Not necessary to detail all possible consequences.  Too much text can dilute importance of a clear warning.

ii. Courts will range in what they consider is a jury question.

iii. UniRoyal v. Martinez: Clear warning to not mount 16” tire on a 16.5” wheel.  Martinez ignored warning, and was injured when tire exploded in the mounting process.  Alleged that tire design was defective because Uniroyal did not incorporate an alternative bead design.

(a) Court applied Restatement Third §2, held that warning and safe alternative designs are factors for jury to consider in deciding whether product is reasonably safe as designed.

(1) “defective when foreseeable risks….could have been reduced by the provision of reasonable instructions or warnings by the above parties and the omission of the warnings renders the design unreasonably safe”

(b) If there is a viable alternative design that will protect people against reasonable foreseeable actions, then you can be liable under a design defect, even if warning was clear.

iv. Conservative view: Heeding presumption

v. Latin view: Should not have heeding presumption – people don’t always heed; everyone is inattentive sometimes.  Always prefer safer product over warning.

H. Plaintiff’s conduct
· Restatement Second § 402A, cmt n: 

i. Contribory negligence is NOT a defense when such negligence consists merely in Π’s failure to discover the defect and or to guard against the possibility of its existence.

ii. However, … voluntarily and unreasonably proceeding to encounter a known danger (i.e., secondary assumption of the risk) is a defense.

iii. Note: no such thing as primary assumption of the risk in SL, b/c no duty.

· Restatement Third § 17 (p. 763): Adoption of Daly, comparative fault

i. P’s recovery may be reduced if conduct of P combines with the product defect to cause the harm, and P’s conduct fails to conform to generally applicable rules establishing appropriate standards of care.

ii. Note: Misuse, alteration, and assumption of the risk all folded in together.

iii. Note: “combine with” must be very literal – like the door locks in Daly.

· Daly v. General Motors: Π said that the door locks were defective b/c they would open in a crash and the person could be thrown out, which is what happened.  They gave a reasonable alternative for a lock on the door instead of the push button lock.  Δ said that if Π had worn his seatbelt or had manually locked the door that he wouldn’t have been thrown out.  Also, Π was drunk.

i. Drunkeness irrelevant here, because crashworthiness is just about the secondary impact.  Drunkeness only affects getting into the crash, which is not the issue here.

ii. Issue: Can comparative negligence be applied in strict liability cases?  

iii. Holding:  Court adopts comparative fault into SL cases.

(a) Note: you can’t have comparative negligence since strict liability doesn’t deal with negligence.  Apples and oranges.

(b) Court bases decision on equity considerations from Li v. Yellow Cab.

iv. Concur/Dissent: Will always result in a reduction for Ps, b/c always a little negligent.

v. Dissent: Argues that Π’s actions should not be considered when there is a defect in a product.  Undermines strict product liability.

(a) Also thinks that assumption of risk should be a complete defense- doesn’t deserve protection against his own behavior.

· Daly stands as law of most jurisdictions.

· Unreasonable assumption of risk defense is folded into the comparative negligence consideration.

i.  If product is misused, then it is admissible that Π unreasonably encountered the risk.

· Melia v. Ford Motor:  P ran red light, did not lock door.  Thrown out door.  Jury question whether design of door was defective.  Court did not permit consideration of whether Π was contributorily negligent.  Under new rule, courts will consider P’s conduct in not locking door, b/c related to door flying open (but still won’t admit evidence of bad driving).

· Tobacco cases: some became addicted before companies knew of addictive risks; some started smoking afterwards.  Is cigarette defective for not having sufficient warning?
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