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1) Intentional Torts

a) Battery: 
i) Elements
(1) A acts, 

(2) Intending to cause

(a) Harmful contact with P or
(b) Contact with P that is offensive and (dignitary harm—not always recognized)
(3) A’s act causes such contact. 
ii) Difference between battery and negligence—negligence is when the D has wrong the P by failing to take sufficient care to avoid harming her. 
iii) Intent: will have to rely on circumstantial evidence, since mental states are not observable. 

(1) First issue is motive, but it generally does not matter, since why you did it is not relevant. We’re thinking about rules that govern interactions—objective rather than subjective standard. We’ll get to SD later—motive matters there. 

(2) Insanity is not a defense unless there is no ability to form intent. 

(3) Knowledge can fulfill intent: if conduct creates substantial certainty of the outcome, we impute intent to bring about the result. 

(4) What if a company has statistical knowledge that someone will be hurt by an exploding bottle in the year? Statistical knowledge isn’t enough. 

iv) Contact: doesn’t have to be skin on skin. 

v) Cases: 
(1) Newland v. Azan, MO, 1997 (542)—Patient sexually molested by dentist while under anesthesia. She sues in professional negligence. This is a breach of a duty of care, but has nothing to do with health care. 
(2) Garratt v. Dailey, Wash, 1955 (545)—6-year-old pulled a chair from under his aunt before she sat down—demonstrates that knowledge is sufficient for intent. The Wash. Supreme Court held that since it was substantially certain, doesn’t matter that he didn’t mean for it to happen. 
(3) German Mut. Ins. Co. v. Yeager, Minn, 1996 (547)—teenager threw a bomb over his shoulder. It’s reckless, but substantial certainty is beyond recklessness. 

(4) Herr v. Booten, PA, 1990 (549)—no battery found with supplying alcohol. There’s no intent b/c didn’t have the requisite knowledge that he would drain the bottle like he did. They clearly did not have the purpose that he would drain the bottle and poison himself. 
b) Assault

i) Right to protection against apprehensions of contact, not contact itself. 

ii) Elements:

(1) A acts

(2) Intending to cause in the apprehension of

(a) An imminent harmful contact with P or

(b) An imminent contact with P that is offense and

(3) A’s act causes P to apprehend an imminent or offensive contact with P. 
iii) The reasonableness of the fear: if you know someone is more sensitive and wanted them to apprehend contact, there’s intent. 
iv) Imminence—cannot be conditional threats. 

v) Cases

(1) Beach v. Hancock, NH, 1853 (556)—even pointing an unloaded gun can be assault (if person didn’t know whether or not loaded). 

(2) Brooker v. Silverthorne, SC, 1919 (557)—telephone exchange woman, abusive language. He threatened her, but her fear of being hurt was not reasonable. 
(3) Vetter v. Morgan, KS, 1995 (560)—P was driving and Ds threatened her. She smashed into a curb. Court found that she had a reasonable fear of imminent bodily harm. 
c) False Imprisonment

i) About liberty interests. 2 liberty interests being restricted. Why prioritize P’s contact over D? Since connection to crim law—if criminal behavior, characterized as unreasonable by tort law. 
ii) Elements: 

(1) A acts

(2) Intending to confine P

(3) A’s act causes P to be confined and 

(4) P is aware of her confinement

iii) Doesn’t necessarily have to be physical confinement

iv) Cases:

(1) Fojtik v. Charter Med. Corp., TX, 1999 (564)—P treated for alcoholism at a hospital. Brings claim for false imprisonment. Matters whether his conception of being constrained was reasonable, also the age, sex, experience level. Court finds no false imprisonment. 
(a) Defines elements as:

(i) Willful detention by the D

(ii) Without consent of the detainee

(iii) Without authority of law

d) Accidental Injuries
i) Unintended Consequences 

(1) Cole v. Hibberd, OH, 1994 (573)—there was a battery, motive is irrelevant, even if she was just having fun. She had the intent to cause physical contact, and that’s enough. 
(2) Eggshell skull rule: Vosburg v. Putney, WI, 1891 (576)—classmate kicked another and aggravated an infection—P was lamed. Since there’s a causal connection between the action and the injury, then he’s liable. Take the victim as you find him, even if he’s unusually sensitive and you had no way of knowing. 
ii) Transferred Intent

(1) In re White, VA, 1982 (578)—the D shot the wrong victim. They transfer his intent. 
(a) How is a shooter in a crowd different from a Coke manufacturer? (What’s the justification for transferred intent?)

(i) Tort law is for private individuals—doesn’t work in group context
(ii) The shooter knows he’s committing a battery

(iii) Transferred intent is very limited

(iv) It arose to fit accidental harms into the strict writ system. 

e) Defenses

i) Reasonableness factors into all defenses. 

ii) Defense of Consent

(1) Koffman v. Garnett, VA, 2003 (584)—football training case. 

(a) The issue here is scope of consent. P says only consented to being tackled by players of own age and experience. Court finds that the lower court erred in finding the complaint insufficient.

(2) Scope of consent—comes up in healthcare situations. 
(a) O’Brien v. Cunard, Mass, 1891 (591)—woman says she never consented to being vaccinated. What to do when victim says she never consented, but D reasonably believed she did? There is no liability as long as D actually and reasonably believed consent existed. P’s physical integrity interests give way to D’s liberty interests. 
(3) Effectiveness of Consent

(a) Consent can be ineffective if:

(i) Don’t know about a certain risk

(ii) Don’t have capability to consent (statutory questions)

(4) Legal fiction of implied consent so people will give emergency medical care. 
iii) Self-Defense and Defense of Others

(1) Victim has to actually and reasonably believe it is necessary to injure another to avoid imminent injuries to herself. Instigator must have tried to disengage to avail self of self-defense. Cannot use excessive force in SD. Some jurisdictions require you to try to retreat—others do not b/c of dignitary harm. 
(a) Imminence requirement prevents self-help. 
(2) Haeussler v. De Loretto, CA, 1952 (594)—neighbors dispute over dog. Court holds that SD was in proportion. 
iv) Defense and Recapture of Property
(1) Katko v. Briney, Iowa, 1971 (597)—Spring gun booby trap. 
(a) Ruling for P, landowner cannot arrange premises to cause serious physical injury or death unless to prevent felony of violence. Trespassing does not warrant excessive force. 

(b) Don’t want self-help to go too far. Must use reasonable force. Reasonableness is important to us in evaluating interests. 
(2) Jones v. Fisher, WI, 1969 (601)—nursing home worker borrowed money, the owners took her dental plate out. Court found for the P, even though she was only deprived of her dental plate for an hour. But reduced damages found by trial court. 
v) Investigative Detention and Arrest
(1) Grant v. Stop-N-Go Market of Texas, Inc., TX, 1999 (610)—they thought he stole something, made him wait for police. Tried to raise the defense of shopkeeper’s privilege, doesn’t work. 
(2) Fourth Amendment allows brief detentions based on “reasonable suspicion” of a crime being committed. (USSC). 

(3) Hard to figure out when the shopkeeper has behaved reasonably. 

f) Property Torts


i) Trespass to Land
(1) Prima Facie case: tangible invasion by an actor of property possessed by another, whether by the actor herself, or by other persons, animals, mechanized devices, or natural or artificial substances for which the actor is responsible. Doesn’t matter if took reasonable care to prevent it. SL. 
(2) Burns Philip Food, Inc. v. Cavalea Contl. Freight, Inc., 7th Cir., 1998 (754)—2 companies arguing over land. One paid taxes on the other’s land mistakenly. Innocent trespasser. 
(a) P can prove intent by proving that D intended to be on land that was not hers. Even if everyone thought it was hers, intent to be there is enough. 

(b) Why have SL in tort law? 

(i) For trespass to chattel, in order to P to be liable, there must have been harm. With land, can’t move it—need more protection. 
(3) Kopka v. Bell Tel. Co., PA, 1952 (759)—telephone co put wires on P’s property. He went to investigate it and fell in the hole they dug. Found for P, the court reduced the damages. 
(4) Vincent v. Lake Erie Transp. Co, Minn, 1910 (765)—docked on the end of the dock where directed. Once done unloading cargo, storm came and captain decided it was unsafe to leave the dock. Tied ship to it, ship caused harm to dock. Dock owners want compensation for harm. 
(a) Is necessity as justification (defense)? 

(b) Ploof—Ps are sailing, storm comes, they want to dock, dock owners say no. they are injured and successfully sue D. Security interest trumps possessory interest. 

(c) For necessity, need to show absence of choice. 
(d) Vincent, it’s two property interests against one another, rather than a security interest. 

(e) The justification is incomplete—can trespass, but must pay for damage that results. 

ii) Defenses (Consent)
(1) Consent to entry on land is a defense, but D bears the burden of proving the P’s consent. 

(a) Copeland v. Hubbard Broadcasting, Inc. Minn, 1995 (773)—vet student was actually a reporter—filmed and aired inside of patient’s home. They gave permission for vet student to come. Court reverses summary judgment finding—they gave consent for vet student to come, not reporter. 

(b) Aspects of consent:

(i) 2 forms: express and implied consent

(ii) Immunity only if falls within scope of consent
(iii) Consent to enter limited to purposes for which entry was granted

(iv) Capacity to consent depends on communicative context

(v) Was consent given knowingly and voluntarily? 

(2) Other defenses, known as privileges:

(a) Entry incidental to the use of a public highway or navigable stream
(b) Entry to reclaim goods

(c) Entry to abate a private nuisance

(d) Entry in order to effect an arrest or otherwise prevent crimes

g) Infliction of Emotional Distress
i) To recover for emotional distress in other torts we’ve studied, have to prove emotional harm caused by other tortious conduct. Interests at stake: P’s interest in emotional tranquility versus D’s liberty interest. 
ii) Intentional Infliction of Emotional Distress

(1) Elements: 

(a) Conduct has to be extreme and outrageous—makes it less likely to have fraudulent claims. 

(b) Intended to cause and does cause

(c) Severe emotional distress to another. 

(2) How to decide if it’s extreme and outrageous? Some say it’s for the judge, some for the jury. 
(3) Dickens v. Puryear, NC, 1981 (631)—D beats P for having relationship with his teenage daughter. Told to leave state or be killed. He brings suit after SOL for assault and battery has passed. New COA interacting with old. Court finds that since there was a non-imminent threat—there could be IIED. 
(4) Littlefield v. McGuffey, 7th Cir., 1992 (635)—racist landlord wouldn’t rent to interracial couple, then harassed the woman crazily. At time of conduct the FHA limited punitive damages, by trial it’s changed and D is smacked with punitive damages. Rule: apply law as at trial unless manifest injustice. 
(5) Doe 1 v. Roman Catholic Diocese of Nashville, TN, 2003 (649)—church terminated priest, he molested 2 boys afterwards. Ps claim that church kept it a secret and didn’t turn him into authorities—this violated duty of care to other citizens. Problem: Ps haven’t alleged anything directed at the Ps. As a matter of law, no COA. Why? Too many victims if we allow for RECKLESS IED. Court reads out recklessness b/c we want to protect emotional harms, but with recklessness there will be too many victims—bankrupt the D and we want them to be able to pay physically harmed victims. Just prioritizing which harms are most serious. 
(6) Generally, since IIED is a new COA, courts don’t allow transferred intent to apply. 
h) Accidental Torts
i) Accidental harm became a problem during the carnage of the Civil War. Negligence was the standard applied because of community norms about what safe conduct requires. 

i) Strict Liability—liability that attaches without proven or presumed carelessness. 
i) Harvey v. Dunlop, NY, 1843 (740)—D is six-year-old who threw a stone at five-year-old girl, P is her dad. Court finds that there was no fault—the injury was caused by an accident. This is how the 19th century courts think about negligence and SL. This is before the writ system was abolished. 
ii) N.Y. Central R.R. Co. v. White, USSC, 1917 (742)—worker’s compensation case. D is challenging the NY WC statute. Court upholds it. The statute states that companies must pay for certain amount of personal injuries coming from accidents whether or not at fault. SL takes the safety decision away from the court and gives it to the business. Employer has 2 choices: pay for safety precautions or pay for injuries. Will decide to change the conditions only when the cost is less than paying for injuries. SL thru WC changes this. 
(1) Court overrules Ives case—society no longer views things the same way. 

iii) Rylands v. Fletcher, England, 1868 (798)—case about ultrahazardous activities. D was a miller, built reservoir on his property, it flooded the mines of his neighbor on the adjacent land. Even if not negligence, can D be held strictly liable? Court adopts SL b/c of non-natural use. 2 strands of why it’s subject to SL: (1) ultrahazardous and (2) extraordinary in the community. Other ppl in the community don’t know much about the activity and are unable to protect themselves. The actor taking on this position should provide the protection. SL gives D incentive to take safety precautions—something we want. Restatement rejects the argument that SL will reduce risk more than negligence. Generally, negligence works when there’s reciprocity between parties b/c of a common, albeit dangerous, activity (like driving). 
2) Negligence
a) Prima Facie Case

i) P has suffered an injury
(1) Physical harm to a person or to property; loss of wealth; emotional harms

ii) A owed a duty to a class of persons including P to take care not to cause an injury of the kind suffered by P

(1) General duty of care in tort law—security interests (physical safety). 

(2) Pender case: was the risk reasonably foreseeable? This is necessary for a duty, but not necessarily sufficient.

(3) Winterbottom v. Wright: the privity rule. Limited liability for products b/c of floodgates problem. This was abolished by MacPherson. 
(4) Thomas v. Winchester: inherently dangerous products. Eliminates privity requirement when the product is unreasonably dangerous. 

(5) MacPherson v. Buick Motor Co., NY, 1916 (59)—Dealer sold the P a car, one of the wheels broke, caused injury. Defect in wheel could have been discovered thru reasonable inspection, but manufacturer omitted it. This case eliminates privity requirement—says that seller owes a duty of care to buyers regardless. Since there’s lots of manufacturing, privity will be really difficult. 
(6) Mussivand v. David, OH, 1989 (67)—STD passed along from D to P’s wife, P got it. Physical injury, foreseeable based on misconduct. Spouse is a foreseeable sexual partner. D would not owe a duty to everyone else that P’s wife has sex with, just the P. 
(7) Qualified Duties of Care

(a) Premises Liability: the standard of care differs depending on why the injured party was on the D’s property. 
(i) 3 categories of standards of care:

1. Trespasser: very limited duty. No negligence duty, though in the Katko case the P recovered (the landowner cannot engage in intentional or reckless conduct). 

2. Licensee: allowed to be there. Duty not to cause harm and duty to warn of dangers that owner knows of but are not apparent. Have to maintain the land in whatever manner is reasonable care. (If people regularly trespass, the owner impliedly gives consent and they become licensees.) 
3. Invitee (or business invitee): there for some material benefit that the owner derives or an institutional purpose. Duty of reasonable care. (About half of the states have abolished the difference between licensee and invitee—duty of reasonable care for all.) 
(ii) Salaman v. City of Waterbury, CT, 1998 (74): guy drowns in city reservoir. The court finds that P was a licensee, since the city knew he was there. But the reservoir is not a hidden hazard within the landowner’s duty to licensees. No recovery. 
(iii) Rowland v. Christian, CA, 1968 (79): R used C’s bathroom and cut himself on the faucet. CA didn’t have a duty to licensees, and the court voted to abolish the categories. Imposed reasonable duty of care in all circumstances. 
(b) Pure Economic Loss: Negligence law is reluctant to impose a duty for this rather than physical harm. Similar reason to limit duty for emotional harm—want to save D’s assets to compensate physical injuries. 
(i) State of Louisiana v. M/V Testbank, 5th Cir., 1985 (82)—ship spilled PCP. No question that the D acted negligently and the Ps suffered harms they alleged. This is about lost profits—intangible harm as opposed to property harm. Court says no duty b/c: (1)creates an endless chain of liability; (2) wants a rule, not a standard, for predictability; (3) maybe D didn’t act negligently—maybe no duty with respect to profits of businesses along the coast; (4) too hard to draw an line—where does reasonable foreseeability end? Basically, we should care about these injuries, but we privilege physical harm. Same rationale as for IIED. 
(c) Negligent Infliction of Emotional Distress: pure emotional harms. Is there a reason to treat this differently than pure economic loss? 

(i) Wyman v. Leavitt, ME, 1880 (681): blasting rocks adjacent to land where they lived. Mrs. W sought money b/c she feared for her safety. No recovery. Why not? 
(ii) Robb v. Pennsylvania R.R. Co., DE, 1965 (682): P’s car stalled at RR crossing b/c of rut left negligently by RR. Court denies recovery—mainly due to floodgates. Speculative and conjectural damages—worried about fraud. Physical impact rule—if P is touched even slightly, recovers for emotional harm. 
(iii) Consolidated Rail Corp. v. Gotshall, USSC, 1994 (686): collapse and death of worker on job. Carlisle worked under stressful circumstances, sued under FELA. No threat of physical injury to either P. USSC applies zone of danger test: meaning that Ps can only recover if they sustain physical impact as a result of D’s negligent conduct or are placed in immediate risk of physical harm by that conduct. This will screen out fraudulent claims—any line drawn will be arbitrary. Physical security interest has priority over other injuries. 
(d) Affirmative Duty or Duty to Rescue: nonfeasance (doing nothing) versus misfeasance (bad acting). Sometimes misfeasance is can be not acting when you have a duty to act. 
(i) Osterlind v. Hill, MA, 1928 (94): P claims that D shouldn’t have rented a boat to him. D doesn’t help him when boat flops around in the water. Didn’t D create risk that brought about P’s drowning? Why didn’t he incur a duty to the risk due to his causal relation? Status as canoe lessor becomes irrelevant—just a bystander. 
(ii) Theobald v. Dolcimascola, NJ, 1997 (95): Ds watched P’s son play Russian roulette. Could have prevented harm, but were just watching—failed to intervene. No liability b/c they were bystanders. 
(iii) CL exception: if you undertake to rescue someone you assume the duty. 

(iv) Good Samaritan Immunity: all states have statutes immunizing ppl who undertake rescues from negligence in rescuing. Mostly limited to off-duty professionals. 

(v) Certain relationships create duty to rescue: carrier/passenger; landowner/guest; school/student; employer/employee; hospital/patient; prison/prisoner. Duty if you create the risk that put the person in harm’s way. 
(vi) Tarasoff v. The Regents of the University of California, CA, 1976 (102): therapist heard threats, told police to confine him, but they let him go and he killed her. Therapists failed to warn P of impending danger and fialed to bring about confinement. Duty to disclose—created by statute, so the court defers to the legislature. 
(vii) McGuiggan v. New England Tel. and Tel.Co., MA, 1986 (114): social hosts found not liable. Court agrees that social hosts owe some duty to 3rd party. When host knows or should know that the person is drunk and will be driving and when providing alcohol to a minor. The B is greater than PL, so we worry that duty would create huge social impact. 
(viii) Landlords have special duties to tenants to prevent attacks. Special relationship, landlord has ability to control risk. This could make housing more expensive, but it hasn’t. 
(e) Policy-Based Duty Exemptions
(i) Strauss v. Belle Realty Co., NY 1985 (121): blackout in NY, P fell and had injuries going downstairs during outage. Flood of claims would cause severe disruptions in short term. Cut off liability b/c too many claims. 

1. Court cuts off liability b/c too many claims. We worry about large utilities being liable b/c: (1) price will go up; (2) individual bearing cost rather than group; (3) individual insurance argument would argue to restrict liability in all tort cases; (4) utilities already liable to their customers and liability to third parties won’t increase safety. 

(ii) In re September 11th Litigation, SDNY, 2003: Ds move to dismiss on basis that there was no duty of care. Ps argue that as long as general risk (of plane crashes) is foreseeable, doesn’t matter if the extreme nature wasn’t foreseeable. Eggshell skull rule. Case is just the same as one where landlord has duty to protect tenants from arson. Only argument left for D is that in Strauss—too much liability. If not for Congress’ Victim’s Compensation Act, limiting liability might make sense. 
iii) A breached that duty of care—at the heart of negligence, that the P did not act reasonably. 
(1) Rogers v. Retrum, AZ, 1991 (136): student sues for open campus and open class policy. The judge rules that the school did not act unreasonably—open campus does not increase the risk that P will get into an accident. Judge rules that no reasonable jury could have found otherwise. 
(2) Caliri v. New Hampshire Dept. of Transportation, NH, 1993 (140): road not maintained well enough, driver killed. Trial judge refused to give the P’s jury instruction. Standard jury instruction: D is required to exercise reasonable care under the circumstances. Affirmed. 
(3) Pingaro v. Rossi, NJ, 1999 (141): meter reader bit by a dog. How to distinguish negligence from SL? Why is this SL? Content of duty is different. There’s a dog bite statute. 
(4) Jones v. Port Authority of Allegheny County, PA, 1990 (143): bus driver, passengers injured. Why wasn’t the trial judge’s instruction sufficient? Standard of care is higher for common carriers—‘heightened’ is higher than ‘more.’
(5) The reasonable person standard: the traits of the reasonable person involve the issue of to what extent the reasonable person incorporates subjective traits held by the D. 
(a) Vaughn v. Menlove, England, 1837 (150): haystack case. D wanted a standard that he acted to the best of his judgment and in good faith. Might say that D doesn’t have the intelligence to decide what reasonable care requires. If he doesn’t, then we’re really holding him to a SL standard. Court holds that you need an objective rule

(b) Appelhans v. McFall, IL, 1001 (153): five-year-old bike rider hit a woman. Tender years doctrine says that child under 7 is incapable of negligence. Mass. Rule says that child is held liable if court finds failed to exercise care that a similarly situated child would have. The rule for minors who engage in adult activities—they’re held to the standard for adults. 
(c) No equivalent of the insanity defense in tort law. 

(6) Industry and Professional Custom:

(a) The T.J. Hooper, 2d Cir., 1932 (164): barges case. was tug careless for not having a radio? Court sets a rule that they were, despite the fact that the industry standard was not to have a radio. The court rejects the notion that the court will reach the appropriate safety decision. 
(b) Johnson v. Riverdale Anesthesia Assocs., P.C., GA, 2002 (166): P’s wife underwent surgery and died from adverse reaction to anesthesia. Medical community standard of care: not to pre-oxygenate patients. Did P have a right to it anyway? No—in medical malpractice cases, the industry standard is dispositive. 
(i) Custom is acceptable b/c of the social utility of medical services, don’t want MDs to practice defensive medicine. 
(c) Largey v. Rothman, NJ, 1988 (170): must give patient all information necessary to make an informed decision in response to the informational gap that exists for patients. Must give all information necessary for a reasonable person to decide about treatment. Sets the standard to reasonable patient rather than reasonable doctor—it’s the case in about half of jurisdictions. 
(7) Reasonableness, Balancing, and Cost-Benefit Analysis

(a) United States v. Carroll Towing Co., 2d Cir., 1947 (183): 3 piers, , barge detached and sunk other one (which didn’t have a bargee on board). Not obvious whether the standard of reasonable care for a P to itself should be same as the standard of reasonable care of D to P. Can you compare safety and money? What is the cost of taking the precaution? Question is wether the barge owner would have behaved with due standard of care with exposing itself to the risk. 
(b) Rhode Island Hosp. Trust Nat’l Bank v. Zapata Corp., 1st Cir., 1988 (187): did the bank use a sufficient anti-forgery system? Most banks follow this practice. Saves expense. A different method wouldn’t prevent more forgeries. Plus, the costs saved to the bank are relevant. Risk/utility balancing. PL is the same for both check systems and B is significantly greater. 
(c) B<PL. 

(i) Other formulations:

1. Lord Reid approach (196): if there’s an infinitesimal risk, then don’t worry about it. If the risk is significant then the actor should take the precaution no matter what the costs. If the precaution is entirely disproportionate to risk then precautions don’t have to be taken (B>>PL). this is still an SL standard, actor will still only do a B<Pl calculation but then could get punitive damages. They’re added so we don’t just let the D decide when to behave unreasonably and just pay for it. Law favors the negligence standard rather than allowing D to choose to accept SL. This forces the D to respect the P’s security interest (more important than D’s liberty interest). 
(d) Blythe (192)—not every precaution is worth taking! 

(e) McCarty v. Pheasant Run, Inc., 7th Cir., 1987 (193): hotel with unlocked sliding door. Posner says that B was great and doesn’t necessarily reduce the risk. P didn’t give any evidence on burden to hotel to provide better locks or lock the doors before a guest entered. P has to satisfy the burden of proof; hard to answer question of what would a reasonable person do.
(8) Negligence Per Se:

(a) Since the legislature enacts a statute, this binds the common law court. The whole point of the breach element is to show that the D breached the duty of care—if there’s a statute stating how you’re supposed to act and the D did not, this is negligence per se, though the P has to show that he is in the class that the statute is meant to protect. Conduct is unreasonable b/c legislature has said so. 
(b) There are incidents where P violates the statute for safety reasons: then the violation is excused. 

(c) Cases: 

(i) Dalal v. City of New York, NY, 1999 (326): P in traffic accident with D who wasn’t wearing corrective lenses in keeping with her license restriction. Since traffic law states that you have to comply with restrictions, she was negligent per se. In ordinary cases the fact of a license won’t establish negligence per se. 
(ii) Bayne v. Todd Shipyards Corp, WA, 1977 (327)—guy fell off the loading dock. There was a violation of an administrative safety regulation. Does this constitute negligence per se? Also, does it affect people who aren’t employees of the D? (Employee of their supplier—business invitee.) Court includes business invitees in the class protected by the statute. 
(iii) Victor v. Hedges, CA, 1999 (330): Hedges parked his car on the sidewalk and P was injured when another driver smashed into it. Statute violated: not supposed to park on the sidewalk. For an ordinary negligence action this would not be reasonably foreseeable. This was not the reason for the statute—so the Ds get summary judgment. The basic thing, this is not what the legislature had in mind in enacting the statute. 
(9) Proving Breach: Res Ipsa Loquitor: The P’s fallback

(a) The accident speaks for itself. The P has the burdens of production and persuasion, but in some situations there is only circumstantial evidence that: the D acted in some undetermined manner towards the P and during or subsequent to the interaction, the P suffered an injury. This is a doctrine of circumstantial evidence. 
(b) Requirements: 

(i) D has exclusive control of instrumentality. 

(ii) Circumstantial evidence is all that is available. (Example: either no evidence or self-interested evidence.)
(c) Byrne v. Boadle, England, 1863 (198): P walking down the street and a barrel of flour falls from D’s shop window and knocks him down. P tries to prove unreasonable behavior without evidence. The only witnesses are D’s employees, who are self-interested. Irrefutable, self-serving evidence. Since D had exclusive control of the instrumentality, and barrels don’t go out windows without negligence, then it’s more likely than not that D breached the duty of care. We only need to prove preponderance of the evidence. 
(d) Kambat v. St. Francis Hosp., NY, 1997 (200): pad was left inside body after surgery and P died. The only testimony available is that of the doctors and nurses—they are self-interested. Problems: was there exclusive control? Could P have swallowed the pad? Court holds that P gets to go to the jury since it’s by a preponderance of the evidence standard. 
iv) A’s breach was the actual and proximate cause of P’s injury. 
(1) 2 elements: (1) cause in fact: that the D’s negligence is a factual (but for) cause of the P’s injury. The actual factual cause is the most difficult problem today. Scientific knowledge, statistics. (2) Proximate cause: assumes the factual connection. For policy reasons we limit the D’s liability to this. 
(2) Proving But For Causation under a Preponderance of the Evidence Standard:
(a) Skinner v. Square D Co., MI, 1994 (213): P built own tumbling machine. There’s an on/off switch that made by D that does not necessarily indicate when it’s on and off. Question of whether or not the defective switch with the phantom zone was the factual cause of the injury. P ends up losing b/c court says that he hasn’t shown factual connection. Take home point: what kind of proof do we want the P to provide to prove causation—there’s a difference between conjecture and a reasonable inference. 
(b) Beswick v. City of Philadelphia, EDPA, 2001 (220): man collapsed, wife called 911. The operator was working for a private ambulance company. Wife had to call 3 times before a good operator picked up. He dies. P tries to prove causation by showing that there would have been a 34% chance of survival if the first call had been correctly directed. Does this meet the preponderance of the evidence standard? Court spins it to say that if it’s more likely than not that the D increased the risk of harm, the D is liable. This relaxes the standard—right not to have increased risk rather than right to survival. Isn’t P’s right to be free of injury, not free of risk imposition? 
(c) Falcon v. Memorial Hospital, MI, 1990 (229): amniotic embolism after giving birth. If they had given her an IV she would have had a 37.5% chance of survival. Court: we don’t know if she would have lived or died, but they took away her chance of survival by not giving her an IV. Court reframes injury in risk terms. Compensation for an increased risk of dying. Reflected in the damages: calculate in terms of the 37.5%. The reason people go to doctors—to have an increased risk of survival. Most jurisdictions wouldn’t do this. It’s a big change in tort law. 

(3) Multiple Necessary and Multiple Sufficient Causes: 
(a) McDonald v. Robinson, Iowa, 1929 (237): cars collided and P was dragged. There are multiple causes, each suffificent to bring about the injury. 
(i) Joint and Several Liability: you can sue both Ds or you can sue only one. If you only sue one, the one has to pay all of the damages. Cannot get more than 100% of the damages. When to group them? Preexisting relationship generally makes it ok. Each D owed a duty of care to the P, each breached the duty, each was a substantial factor that led to the P’s injury. Reason why these cases are difficult for the courts: the ordinary evidentiary standard doesn’t work b/c the Ds can shift the blame to one another. 
(b) Aldridge v. Goodyear Tire and Rubber Co., D.MD, 1999 (240): toxic tort. Ps claim that they developed various diseases as a result to exposure to chemicals during their work at Kelly-Springfield. Goodyear supplied some of the chemicals. Biggest problem: the nature of the proof on which P relies. Daubert: an important evidentiary case—the judge is the gatekeeper of the evidence that goes to the jury. Problems with scientific expert testimony. 
(4) Causation and Burden Shifting: 
(a) Loss of chance cases. Summers and Sindell involve compensation for the probability that D caused injury. Injury itself is no longer the interest being compensated. The risk provides the basis of damages. Movement towards risk represents that tort law is evolving for safety and deterrent purposes. Public law purposes not tied to individual right and individual duty. 

(b) Summers v. Tice, CA, 1948 (257): P took 2 Ds quail hunting. Both shot at the quail in his direction—he was hit in the eye and upper lip. Couldn’t determine which one’s shot injured him. Each owed the P a duty, each acted unreasonably by shooting towards him in these circumstances. What happens when you can’t identify which one actual injured him? Ds blame shift—each says there’s only a 50/50 chance I did it. The way to figure out who is liable—compare interests. These aren’t non-culpable Ds. 
(i) Rule of alternative liability—requires all tortfeasors to be joined for fairness purposes. Each D bears responsibility in proportion to the risk it caused. Makes P show that group of Ds was responsible for injury (not risk). Allocate liability in terms of risk, but not compensating for risk. 
(c) Sindell v. Abbott Labs, CA, 1980 (901): DES case. First case to recognize market share liability. Ds were manufacturers of DES—didn’t market it the way the FDA told them to. Issue: generic drug and intergenerational harm. Virtually impossible for P to identify which manufacturer caused her injury. Sindell requires a substantial share of the market—why doesn’t court just apply Summers? It’s unfair to do so without the whole market. Alternative liability requires that you join every possible tortfeasor. Each D’s liability is proportionate to the share in the market at the time of the injury. Risk creation in terms of market share b/c of fungibility of DES. 
(i) Not all jurisdictions allow market share liability. 

(ii) Hard cases: market share cases where P cannot sue the entire market. Some jurisdictions allow market share liability, others don’t allow liability at all. If liability—P only gets to recover the percentage of damages equal to the percentage of the market she sues. 
(5) Proximate Cause: 

(a) This inquiry proceeds only if the P has shown cause in fact. Has to be that the injury was caused in a non-fortuitous manner. 
(b) Directness Test and Polemis: an indirect cause is not the proximate cause of an injury. Polemis: fire in boat case—spark caused by plank falling. Court said it wasn’t a foreseeable risk. Difference between direct and foreseeability: direct consequences of intentional torts are part of D’s liability even if unforeseeable. 
(c) Foreseeability Test and Wagon Mound: boat workers with torches and oil spill. Courts were confused as to what was direct and what was indirect. Reversed Polemis and the proximate cause inquiry becomes related to whether the risk was reasonably foreseeable. 
(i) Union Pump v. Allbritton, TX, 1995 (271): fire at P’s job. Went to turn off a valve after fire was extinguished, went over a pipe and fell on wet pipe rack. The duty owed from D to P: the pump was defective and caused a fire. If there hadn’t been a fire she would not have been there and slipped after the fire was out. The court is confused: says that if it’s not a substantial factor it’s not a proximate cause. In concurrence, says that P’s injury has to be foreseeable. 
(ii) Metts v. Griglak, PA, 1970 (275): collision of bus in the snow. P loses b/c judge decides that raising snow swirls when passing is something that happens in winter driving. Negligence of the bus driver and other driver—wasn’t foreseeable for Greyhound driver. Negligence of Greyhound driver: passing at a high speed (above speed limit), but if the bus had passed at a normal speed this could have happened anyway. This is a cause in fact issue. If no cause in fact, no proximate cause. 
(iii) Mislabeled can of poison falls and explodes. That injury would have nothing to do with the unreasonable risk created by D’s negligence in mislabeling the can of poison as food. The same accident would have happened if the can had been labeled correctly. Therefore, no liability. 

(d) Superseding Cause: 

(i) Can the action of a second tortfeasor block liability for the first even though the first was a but for cause of P’s injury? Has to be an unforeseeable cause. 
1. Britton v. Wooten, KY, 1991 (282): business leases space and lessee piles garbage so that it violates fire code. Fire starts (maybe by an arsonist). Defense: superseding cause due to arson. Defense claims that if a criminal act comes between their negligence and the injury it supersedes and becomes the legal cause. The court holds that the D’s negligent action was the proximate cause—they violated the fire code. The fire code doesn’t care how the fire started. All the P has to show is that the D violated code and the violation caused the injury. 
(ii) If there’s an intervening cause and it is foreseeable, the D is still liable. If it’s unforeseeable it can become an intervening cause. 
(e) The Persistent Puzzle of Palsgraf:

(i) Palsgraf v. Long Island Railroad Co., NY, 1928 (292): P was standing on train platform. On other end of platform a man ran to catch a train—carried a small package of fireworks. Guards pushed him onto the train and the package fell onto tracks and exploded. Something fell on P as a result of the explosion. 
1. The RR owed her a duty of care—she was a ticketholding passenger. 
2. Breach: the unreasonable conduct was that the D’s employees shouldn’t have pushed the guy onto the train since it was moving. 
3. The explosion was the direct cause of the P’s injury—same as Polemis; it was an unexpected outcome, but still a direct cause. 
4. Applying the foreseeability test, Cardozo says that it was not a foreseeable risk to consider when D is making the safety decisions. He frames this in terms of the duty—she wasn’t in the duty of care as a result. Framing it as duty: the judge decides. 
5. Andrews in Dissent: frames the issue in terms of proximate cause. You owe a duty to everyone. Says that in proximate cause you have to draw an arbitrary line somewhere to limit D’s liability. The risk rule: The risk that rendered the conduct negligent is different from the risk that harmed P. There’s no connection between the two risks—that’s why D is not liable. Framing it as proximate cause: the jury decides. 
(f) Proximate Cause and Palsgraf Revisited: 
(i) Using the directness test: 
1. Ryan v. New York Cent. R.R. Co., NY, 1866 (306): RR set fire to a woodshed, fire spread to P’s house. P sued to recover. Rule of proximate cause, there must be directness. Court is worried about how far the liability would go. Directness test is more expansive than foreseeability. Insurance is a reason to limit liability—P will be made whole. In homeowner case there’s reciprocity due to insurance 
2. Petitions of the Kinsman Transit Co., 2d Cir., 1964 (311): a bunch of boats in Buffalo weather in winter. Shiras accumulates ice, gets forced out of dock, anchors used improperly. Hits the Tewksbury and the Druckenmiller. The S and the T keep going. City doesn’t raise the bridge in time. Crash causes bridge tower to collapse and there are floods upstream b/c of crash damming up the river. Court applies the directness test and makes the Ds liable. Isn’t this unforeseeable—Palsgraf problem? Court says no. Weather conditions, plus narrow river makes flooding foreseeable.

a. What if D says didn’t foresee causing the AMOUNT of injury to P? Eggshell skull rule says it doesn’t matter—tortfeasor takes his victim as he finds him. This entire case works under the foreseeability test. 
b) Defenses to Negligence:

i) Contributory Negligence: common law rule barred recovery if P was contributorily negligent. 
(1) Smith v. Smith, MA, 1824 (378): P and D acted negligently and there was an injury. D says there was more than one cause of injury. P’s unskillful driving was a but for cause. If either party had acted reasonably there would have been no accident. Court says that P’s contributory negligence superseded D’s negligence, absolving D from any liability. 
(2) Last Clear Chance: unfairness of CL rule comes through. Whoever had the last clear chance to avoid the injury is liable. D decides to proceed even though he knows about P’s plight. (E.g. train doesn’t slow down because it’s already late and doesn’t want to wait for P to get out of the way.) 
(3) Courts have adopted comparative fault—limits damages, but allows P to recover—it’s unfair to bar recovery b/c P played a role in the injury. Problem: everything gets moved into comparative fault. 

(a) Modified Comparative Responsibility: if P is more than 50% at fault, cannot recover at all. 

(b) Pure Comparative Responsibility: if P is 99% at fault can recover 1% from D. 

(4) United States v. Reliable Transfer Co., USSC, 1975 (381): boat stranded on sandbar, Coast Guard failed to maintain a light which could have prevented the crash, but the boat captain didn’t steer so well. Old maritime rule: if two tortious causes, just divide costs evenly. If 3 divide into thirds. This is problematic b/c it could be disproportionate. 
(5) Hunt v. Ohio Dept. of Rehabilitation & Correction, OH, 1997 (383): Inmate thought she had turned off snowblower but the engine was still running. Divided fault b/c she should have used common sense, but Corrections should have trained her better. OH statute has modified comparative responsibility. 
ii) Assumption of Risk: Works the same way as Last Clear Chance
(1) Assumption of Risk works under an objective standard: if a reasonable person would have assumed the risk, it’s assumed that the P did. Any time the reasonable person would have consented—no duty. What if the objective person wouldn’t have consented, but the P does? The courts characterize this as comparative negligence. 
(2) Express Assumption of Risk: 

(a) If P expressly assumes risk prior to conduct in question, P has absolved D of duty and therefore D has no duty to P and can’t breach a duty, so no tort. This doctrine disfavored by commentators. 

(b) Jones v. Dressel, CO, 1981 (393): skydiving case. Clause in contract exculpates the D from all liability. P had option to pay $50 more to remove “no liability” clause. Is this form agreement indicative of P’s knowing consent to the risk in question? Why is this a tort case, not contracts? Court finds this clause void as a matter of public policy. 
(c) Dalury v. S-K-I, Ltd., VT, 1995 (398): skiing injury—pass had a release that he signed. Is the exculpatory clause void due to public policy? Yes—the Ds have more of an opportunity to guard against dangers. 
(3) Implied Assumption of Risk:

(a) Monk v. Virgin Islands Water and Power Auth., 3d Cir., 1995 (403): he could not recover b/c he was aware of the risk—knew the danger. Ps knew the risk, but voluntarily took an unreasonable risk. Is it like contributory negligence to make an unreasonable choice? Assumption of risk is about P’s consent—not anyone else’s consent. If P really did make an informed choice, he will ONLY be injured if his choice was unreasonable. 
(i) When does assumption of risk get included in comparative fault/contributory negligence? When there is no difference between assumption of risk and contributory negligence it can bar recovery. 

iii) Immunities and Exemptions from Liability:
(1) Intra-Family Immunity (not really discussed)

(2) Charitable Immunity
(a) Immunity for charitable institutions: nonprofits providing benefit to society. Making them liable will bankrupt them and lose the benefit for society. Courts end up abolishing immunity, but state legislatures have statutes in response. 

(b) Schultz v. Roman Catholic Archdiocese of Newark, NJ, 1984 (421): P’s son was student and Boy Scout in church. Scoutmaster/Teacher sexually molested son, and son eventually committed suicide. P sues b/c of negligent hiring and supervision. Case is about whether statute applies. Statute says that in order for immunity to apply, the P must get some benefit from the charitable organization. Statute exempts the organization for negligent acts of agents, but the claim here is that the conduct was intentional, not negligent. BUT: P is proceeding on negligence claim against the Church even though the teacher’s act was intentional. Court construes statute liberally to protect organizations. 
(i) Why didn’t P make a vicarious liability claim? Probably b/c intentional acts are outside the scope of employment. 

(3) Sovereign Immunity
(a) Why sovereign immunity? The idea of separation of powers: didn’t want courts to have too much influence over policy decisions of executive and legislative branches. If it’s an action that a private company could do, it shouldn’t be subject to sovereign immunity. 
(b) Federal Torts Claim Act (FTCA): allows liability, but there’s a discretionary exception. 
(c) Downs v. United States, 6th Cir., 1975 (429): hijacked plane, dragged wife on board. Plane needed refueling so stopped in Jacksonville. FBI met them there and wouldn’t allow fueling. Pilot signaled that hijacker was dangerous, but the FBI mishandled, escalated to violence and hijacker killed the pilot and his wife. Court found that sovereign immunity does not apply. The agent’s act wasn’t discretionary b/c there was already an FBI policy on hijacking. 
(i) Isn’t’ this like negligence per se? This will affect FBI policy! Court looks separately at what reasonable care would have been. 
(d) Riss v. City of New York, NY 1968 (436): lack of decision by government employee to take action. The P ends up suffering harm as a result. P was stalked and threatened—she repeatedly contacted police who did nothing. Stalker attacks her and she sues for negligence. Majority here refuses to hold them liable b/c it will affect how the Police Commissioner allocates resources. 
(i) Dissent argues for a reasonable standard of care that the police owe to the community at large. But then the P has to argue that reasonable care would have involved taking action that would have protected her, and this could get hairy—involve police policy. 
(ii) If compare to private actor—no tort duty (no duty to rescue), but could make some sort of constitutional claim against government maybe. Tort is not appropriate. 

c) Vicarious Liability

i) Principal/Agent Liability—employer/employee—as long as agent acts within scope of employment, the principal is liable for the agent’s torts. Liability is based on the relationship. 
ii) Taber v. Maine, 2d Cir., 1995 (488): Navy guy was on base during a break and partied and drank a lot. Went to get some food off base and on his way back injured P (also military) in a car accident). P sues individual and military. Court says if risk is characteristic of the business, find liability. Court says that in the military drinking is part of morale and bonding and they condone it. Plus, he was drinking on base, but this isn’t required. Court holds the military vicariously liable. 
(1) Bushey case cited: involves a drunken sailor, gets drunk and damages shipyards when he returns. Intentional misconduct by the sailor but court still applies vicarious liability. Up till that time, VL only applied if employee acted for the employer’s benefit. 
iii) VL is the most common form of joint and several liability. 
iv) The vicariously liable employer can sue the employee for contribution or even indemnity. They’ll very rarely exercise this b/c then it will become a cost of the job for which the employee will want increased wages. Cheaper for employer to take out liability insurance rather than pay all its employees more. 
d) Joint Liability and Contribution: when two ore more persons are adjudged legally responsible for an injury to the P, how should the courts allocate responsibility and liability among them? 
i) Joint and Several: available where two Ds acted in concert. Why several liability? By acting in concert with the others, the one D becomes responsible for what the group does. The D has a cause of action against the rest of the group, though—Action of contribution or indemnification. (Indemnity: seeking full recovery; contribution: looking for other party to give some.) 

ii) Ravo v. Rogatnick, NY, 1987 (500): suffered brain damage at birth, suing both the OB and the pediatrician. Raises notion of indivisible injury. Couldn’t tell who caused what injury. The injury was indivisible, but they allocate percentages for damages. Once in damages phase, P just has to rely on whatever proof is reasonably available under the circumstances. Even if one D is insolvent and we know that the other didn’t cause the whole injury, P still recovers under joint and several liability. 
iii) Bencivenga v. J.J.A.M.M., Inc., NJ, 1992 (508): P went to a club, a woman accused him of pinching her. Surrounded by men on the dance floor and punched on the nose. Nose permanently damaged. Manager doesn’t help him, but kicks him out. Bouncers don’t intervene. Sues manager of club and company owning the club. Bouncers and assailant are unknowns. Club admits liability but wants apportionment of damages to unknown assailant. There’s a NJ statute—don’t consider an unnamed D’s fault. 
e) Collateral Source Rule: discusses submission of evidence about insurance. The fact that the P has health insurance is irrelevant under the CL. The P won’t get double recovery. Lots of jurisdictions have abolished the collateral source rule due to tort reform, but this just shifts the cost to society (our insurance premiums are higher) from the tortfeasor. 
f) Damages and Apportionment
i) Smith v. Leech Brain & Co. Ltd., England, 1962 (449): back to issue of proximate cause, but regardless of which test (directness or foreseeability) still have risk rule. As a matter of proximate cause, the risk that injures the P must be the same sort of risk that rendered the D’s conduct negligent. Operator in ironworks plant, sheet of iron to protect him from molten metal. Sustained a burn stepping out, never healed, got cancer and died. Court rejects that he was contributorily negligent. Also finds that burn was a but for cause of cancer. Court finds it foreseeable that workers would step out from behind the metal sheet occasionally. Court concludes that amount of damages should reflect that he may have gotten cancer anyway. Every jurisdiction in the damages phase retains the eggshell skull rule. 
ii) Kenton v. Hyatt Hotels Corp., MO, 1985 (455): mass tort. 2 skywalks fell in the lobby crushing lots of people. They settle so that the only issue at trial is damages. Jury awarded 4 million dollars, judge ordered remititur of 250K. both P and D appeal. Types of damages: economic loss (lost earnings; medical bills, future and past) and non-economic (pain and suffering). 
(1) How should jury quantify non-economic damages? Evidence about accident is relevant since it shows the mental damage P underwent. The non-economic damages don’t make the P whole, since the P would never trade not living thru the tort for this money. Tort reform has targeted pain and suffering damages. The judge knows no more than jury—has an idea of what is fair from other cases. 
(2) Judicial review available: remititur: offers the P a reduction in damages or a new trial. To do this, it must shock the conscience. Also, additur (though USSC has held it violates reexamination clause of 7th amendment): offers the D to add to the damages amount or have new trial. 
iii) Wrongful Death Acts
(1) CL rule: any case is over if the P or D dies. Wrongful death cases: puzzling problem since premature death is the worst of all possible outcomes for the victim, but it’s uncompensated. The worst possible injury has no remedy. Legislatures have added 2 possibilities of recovery: (1) survivorship (COA on behalf of decedent: entitles survivors for compensation up till P’s death for economic and non-economic damages) or (2) Economic loss for family members, including loss of consortium (attention, guidance, love, companionship, care, sex). 
(2) Nelson v. Dolan, Neb., 1989 (346): motorcycle case. One of the claims is for pain and suffering of the decedent. It’s unclear whether or not P suffered and it happened leading up to the accident. 
iv) Punitive Damages: not like compensatory damages. Not available to all Ps. Only those who can show they have been victims of malice, oppression or wanton violence. No punitive damages without compensatory damages. Gross negligence is not enough—must show disregard for safety of others. 
(1) Why make D pay more than compensatory?

(a) Want to punish intent in tort

(b) If D is wealthy, compensatory damages might not send a message. 

(c) Sometimes there are no compensatory damages, but want to show D that what he did was wrong. (Award $1 compensatory damages in order to give punitive.) (Steenburg case with pristine snow—they got punitive damages—don’t want them to be able to purchase an easement whenever they want.) 
(d) Most straightforward rationale: if Ps won’t sue with frequency then D might find it cost effective to act unreasonably. Once someone does sue, ratchet up the damages with punitive to get D to take reasonable care. This poses a constitutional problem. 
(2) National By-Products, Inc. v. Searcy House Moving Co., AR, 1987 (470): truck and house moving case. Traffic slowed to one lane, one truck driven by Foley—drove negligently even though saw the obstruction ahead. Disputed whether brakes failed. Caused accident resulting in deaths of two women. Issue is whether house moving co that suffered economic loss can have punitive damages. Punitive damages: want to make sure D will comply with standard of reasonable care. 
(3) Mathias v. Accor Economy Lodging, Inc., 7th Cir., 2003 (474): bedbugs in motel case. The motel was clearly doing this not caring about the guests. How did the jury determine the amount of punitive damages? No real way to tell—very little in compensatory damages. Probably charged 1K for each room in motel. We have a bunch of Ps who didn’t sue, award punitive damages to make up for compensatory damages that would have been paid. This might pose a constitutional problem. 
3) Products Liability

a) Strict Liability—Rationales
i) Reciprocity: see Rylands. [Courts have relied on this—Restatement 3d frames it in terms of reciprocity.]
ii) Evidentiary: the P has to prove many aspects for negligence. If it’s impossible in a certain case, then negligence liability is useless. 
iii) Deterrence rationale: see in handgun cases. Which activities are socially valuable so that you don’t want to deter them? 

iv) Restatement 2d factors:

(1) Existence of a high degree of risk of some harm to the person , land, or chattels of others

(2) Likelihood that the harm that results from it will be great

(3) Inability to eliminate the risk by the exercise of reasonable care

(4) Extent to which the activity is not a matter of common usage

(5) Inappropriateness of the activity to the place where it is carried on

(6) Extent to which its value to the community is outweighed by its dangerous attributes

v) Klein v. Pyrodyne Corp., WA, 1991 (800): fireworks case. P couldn’t prove negligence since the evidence exploded. WA statute relies on the Restatement, applies SL for abnormally dangerous activities. Many factors, but doesn’t explain how many are necessary/sufficient. Court interprets factor C to assume everyone complies with reasonable standard of care. Court gets the right result, but messes up using the Restatement’s factors. 
vi) Handgun cases: Ps could argue negligence, SL, or PL. Why assume according to Factor C that everyone behaves as carefully as possible? They don’t—they’re trying to make money!
(1) SL: actor gets to choose which precautions to take, whereas negligence allows us to force a standard of care. Risk reduction is most important for the victim, since damages won’t make them whole. When negligence won’t reduce risk b/c of reciprocity or evidentiary problems, then SL is appropriate. Deterrence rationale: SL will be better at reducing risk and give the right holder more damages. 
b) Introduction: 
i) Consumers pay for safety precautions, or if they don’t: they pay for their injuries (even if the manufacturer compensates since will spread the cost in the price of the product). All costs internalized to the consumer. Since consumer will pay anyway, just depends on B > PL. 
ii) Precursors: Escola v. Coca Cola Bottling Co., CA, 1944 (817): waitress with exploding Coke bottle. Majority: since bottles don’t normally explode, apply res ipsa loquitor. Problem: court is assuming that negligence liability involves the complete elimination of risk. Traynor: this case should be decided on SL. Implied warranty runs with the product. Also, evidentiary problems. 
iii) The Emergence of Strict Products Liability: Greenman v. Yuba Power Prods., Inc., CA, 1963 (826): Combo power tool. Issue: reasonable time requirement to bring claim under UCC. Court holds that: P has to show there was an unreasonably dangerous defect, seller sold the product, foreseeable that the user has used without any substantial change (defect had to be there at time of sale). 
iv) The Second and Third Restatement of Torts: Cronin v. J.B.E. Olson Corp., CA, 1972 (833): bread racks in the van. Sued manufacturer and seller—was there any doubt that it was defective? Court thinks that you don’t need the unreasonably dangerous requirement in the Restatement (for issues like butter). Cannot apply SL to injury without defect—that turns the seller/manufacturer into an insurer. Different defects discussed: manufacture and design. Court doesn’t distinguish in terms of standards of proof—don’t want to give clever attorneys something to manipulate. Defects of design require an independent standard—that’s where unreasonably dangerous comes in (but it sounds like negligence). CA is in the minority getting rid of unreasonably dangerous requirement. 
v) 2 doctrines for SL: consumer expectations and risk utility test. 

c) Basics of a Products Liability Claim:

i) Prima Facie Case

(1) P has suffered an injury

(2) A sold a product

(3) A is the commercial seller of such products

(4) At the time it was sold by A, the product was in a defective condition

(5) The defect functioned as an actual and proximate cause of P’s injury. 
ii) What justifies SL in PL? 
(1) Attributes of food transaction—implied warranty
(a) Consumer reliance on food safety b/c seller put food on market for consumption and consumer has reliance interest on that distribution

(b) Product malfunctions

(c) Frustrates consumer expectations, causing injury

(d) This is all foreseeable from the seller’s perspective

(2) Also the evidentiary requirements of negligence

iii)  What counts as an injury? 
(1) Economic loss doctrine: P who suffers no physical injury cannot recover. 
(a) Why? P who suffers economic injury has other recourse

iv) Why do we need to protect consumer interests? Why not just let them write contracts with manufacturers to cover economic loss?

(1) Consumers aren’t informed sufficiently—this wouldn’t create the right amount of safety. 
However, consumers have enough info for economic harm—so we limit tort law here so it won’t swallow contract law. 
v) What is a product? SL only applies to PL, not services. Contract law works for services. 
vi) Who counts as a seller? 
(1) Manufacturers and retailers; distributors, dealers (but their contracts often have indemnification clauses)

(2) Buyers and users can sue

vii) What is a defect?
(1) Gower v. Savage Arms, Inc., EDPA, 2001 (848): P on hunting trip—unloading weapon but it discharged. Claims gun is defective. Very complex defect stuff. 

(2) Manufacturing/Construction Defect: product diverges from specifications—there’s a defect in construction that is the reason the product failed and caused the P’s injury. Under 402(A) seller is SL. 

(a) Sometimes product is destroyed so you can’t compare to another one, rely on circumstantial evidence: if incident was of a kind that normally occurs due to a product defect and was not the sole result of causes other than the product defect existing at time of sale. 
(3) Design Defect: flaw in plan/specifications for entire line of product was defective. Allegation is not a malfunction, but that the existing system isn’t as good as an alternative system proposed by P. if P shows that alternative design is reasonable, manufacturer should have used design that would have prevented the P’s injury. 
(a) Proximate cause: end up with overlap between design cases and warning cases b/c of negligence principles. What’s the difference between negligence and SL in design cases? 

(i) Under negligence, as long as D would have acted reasonably and injury would have happened anyway, then D’s actions not causally connected to injury. 
(ii) Under SL, as long as D created the risk that caused P’s harm, D is liable. Reasonableness of conduct does not apply. Therefore, proximate cause does not apply. 
(b) Applying the Risk-Utility Test for Design Defect

(i) Cepeda v. Cumberland, NJ, 1978 (858): employee using machine that severed 4 of his fingers. Guard supposed to be on but taken off at time of accident. P claims machine was defectively designed and proposes that the machine needed an interlock mechanism that would’ve made it unusable without guard in place. 
1. Court uses (1) Risk Utility Test: weigh whether risk of injury outweighed the benefits of having the machine operate in the way it did. This reduces to B<PL. This proves confusing/troubling—no longer widely applied. This is a laundry list of factors. 
a. Compare to Cronin: CA did away with design/manufacture distinction. It makes sense here b/c design defect must pose an unreasonable risk of harm. Don’t need it for malfunctions, but do for design defects! 
i. What does unreasonably dangerous mean? Looking at the usefulness of the product as a whole for the risk utility test. 

2. Court could have used (2) Consumer Expectations Test: does this make the product more dangerous than a reasonable consumer would expect. But how to know what ordinary consumer would think? 
(c) The Changing Meaning of Design Defect in California Law:

(i) Barker v. Lull, CA, 1978 (873): P injured at construction site operating high lift loader. Probably wasn’t meant to be on such uneven terrain. Allegation of design defect. CASC uses the consumer expectations and risk utility tests. 
1. Consumer expectations: lots of times consumers don’t know how safe it should be. 

2. Risk Utility: jurisdictions don’t explain how factors relate to one another. 

3. Court shifts burden of proof to D. Since we have SL b/c P has evidentiary problems, just shift to D. Only a few jurisdictions have adopted this. 
(ii) Soule v. General Motors, CA, 1994 (882): ankles broke during car accident. P uses consumer expectations: type of injury not expected. Court says as long as ordinary consumer’s everyday experience allows some inference about safety, test is appropriate. Court says expert testimony on risk utility is irrelevant when using consumer expectations. 
1. Problem with consumer expectations: ordinary consumer always underestimates risk. Consumers like risk utility: give safety but not prohibitively expensive products. This works b/c costs are internalized to consumers anyway. 
2. in CA the court would allow expert testimony where there are technical design issues the jury cannot understand. 

(4) Failure to Warn/Instruct: if safety requires product to be sold with a warning, but it’s not; or mislabeling. One way to fix informational inequalities is to force the manufacturer to tell the consumer. Causation element is difficult. The connection of defect with consumer expectations yields a duty to warn—to provide the consumer with proper expectations. 
(a) Proximate cause:

(i) For negligence in these cases: could say if D acted reasonably and provided warnings but P still would have still bought and used product in same way, no causation. 

(ii) Under SL as long as defect involves the risk that caused the P’s injury requirements for proximate cause are satisfied. 
(b) Which Risks Require Warning? 

(i) Anderson v. Owens-Corning Fiberglas, CA, 1991 (926): issue: did the D violate a duty to warn if the danger was not known or unknowable? In order to prove failure to warn, P must show the manufacturer knew about the risk or should have known. This is hard for P to prove—D has no incentive to test for risks. Most courts take CASC approach—no SL. Seems to be using negligence here. 
(ii) Black letter rule: there is a duty to warn for foreseeable risks that are not commonly known and would be material to the decision of ordinary consumers. Also, warnings must be adequately designed.
(c) Proving Actual Causation in a Failure to Warn Case: no proof that P will adjust behavior with a warning. Also, who needs to be warned (e.g. prescription drugs)? 
(i) Motus v. Pfizer, CDCA, 2001 (939): MD gives P’s husband Zoloft, man kills self. P says he wouldn’t have done it had suicide attempts been on warning. P has to prove that if he knew the risk he wouldn’t have been injured (not taken drug or more supervision). No way for jury to know if P is telling truth.  
1. Ordinary Intermediary Doctrine: warning given to intermediary by manufacturer and assumption is that he’ll warn consumer. Due to advertising for prescription drugs, may need to warn the consumer as well. 
2. Heeding Presumption (not used by this court): the court can presume that the P would have heeded the warning had it been given. Becomes a form of SL

d) Prescription Drugs: 
i) Freeman v. Hoffman-La Roche, NE, 2000 (915): accutane case. Comment K of Restatement 2d addresses issue of unavoidably unsafe products. Science at its current state, can only achieve certain level of safety. Not unreasonably dangerous b/c there’s a benefit for ppl using as long as fully informed of the costs. SL not appropriate for unavoidably dangerous products. This is like design defect, so it doesn’t make a difference to P anyway (since that seemed like negligence anyway with the independent standard)—unless in CA where we have burden shifting to D. We want vaccines available—if take them off market (i.e. deter) then we’ve decreased safety. Oddly, many courts have applied this to design defect cases. 
4) Geistfeld’s Last Day Summary

a) Basic views of tort law: serves purposes of compensation and deterrence. Problem: no coherence between the two. 
b) Fairness (rights) and efficiency (minimize costs): current views. Doesn’t account for everything.
c) Geistfeld’s idea: compensatory view of law—safety matters more than money; security has priority over liberty. This take is based on trying to make intentional torts, SL, and negligence all fit together. 
i) Given that negligence reduces risk (that’s why we like it), if it cannot then SL looks more desirable b/c better for compensation.

ii) Why limit the duty? Won’t be able to fully compensate all of the injuries from negligent behavior. 
iii) Products cases—distributive problems. The consumer pays for liability with higher prices so we protect him differently than pedestrian, who does not pay for liability. 
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