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Notes on Taking the Exam
1. Type structure outline right away, so if time expires, Prof can see where the answer was heading

2. Bullet-point to save words
3. Structure of the Answer

a. Intro PP: P vs. D1 (identify claim), D2 (identify claim), and D3 (identify claim). State the elements of the relevant torts, how the fact pattern situation satisfies/doesn’t satisfy the elements, and, if possible, parenthetically cite a relevant case or section of the Restatement.
b. Second PP: cross-claims Ds have

c. Third PP: defenses and counterclaims D1 has against P, and strength of the defense

d. Fourth PP: defenses and counterclaims D2 has against P, and strength of the defense

e. Fifth PP: defenses and counterclaims D3 has against P, and strength of the defense

f. Sixth PP: summary
Section 1: Intentional Torts
 (Restatement describes intentionally causing harm as bringing about harm if the person desires to bring about harm – purpose – or engages in an action knowing that harm is substantially certain to occur – knowledge.)
I. Battery (touching another without consent)
a. Intent to harm is not necessary so long as D intended to touch.
i. Vosburg v. Putney 50 NW 403 (WI 1891) (p. 4): (D liable when he purposefully touched another on the leg without intending to harm, although serious harm did result.)
ii. Garratt v. Dailey 279 P.2d 1091 (WA 1955) (p. 7): (D held liable when he intentionally moved a chair a woman was going to sit on, causing her to fall.) Court said that since boy knew she was sitting down, moving the chair was unlawful, even if no intent to harm. 
iii. White v. University of Idaho 797 P.2d 108 (ID 1990) (p. 8): (D held liable when he touched P on the back without intention to harm, but touch was nonconsensual.) Court said battery doesn’t require offensive intent.
b. Intent to touch P not necessary so long as P intended to touch someone

i. Talmage v. Smith 59 NW 656 (Mich 1894) (p. 9): (D held liable when D threw a stick at two trespassers and hit P by accident.) Court said since he intended to hit someone, that he hit the wrong person isn’t a defense against battery.) 

c. D must intend to touch a specific person

i. Shaw v. Brown & Williamson 973 F. Supp. 539 (D. Md. 1997) (p. 9): (P sued for damage from second-hand smoke; court said B&W may have known second-hand smoke would reach some, but generalized knowledge isn’t sufficient to satisfy intent requirement for battery.) 
d. P cannot give consent when action assented to is unlawful

i. Hudson v. Craft 204 P.2d 1 (Cal. 1949) (p. 27): (P volunteered to fight in an illegal boxing match at a carnival and got hurt; carnival found liable for P’s injuries because P couldn’t legally consent to an unlawful boxing match)
II. Possible Defenses to Charges of Battery
a. D can claim P consented; usually P must consent to the actual touch received
i. Mohr v. Williams 104 NW 12 (Minn. 1905) (p. 20): (Dr. held liable when P consented to surgery on right ear and during procedure, doctor decided left ear needed attention more and did the surgery on it instead.) 

ii. Washburn v. Clara 561 SE2d 682 (VA 2002) (p. 22): (Dr. held liable for battery when performed 2 surgeries where patient had consented to only one.)

iii. Schloendorff v. Society of NY Hospital 105 NE 92 (NY 1914) (p. 24): (Patient has the right to object to treatment, so unauthorized surgery is battery, even if there’s no damage.)
iv. Bonner v. Moran 126 F2d 121 (DC Cir. 1941) (p. 24): (Parents’ consent necessary for operation on a child.)

b. D can claim P gave non-verbal consent 
i. O’Brien v. Cunard Steamship 28 NE 266 (MA 1891) (p. 22): (Dr. not liable for vaccinating P without verbal consent because she didn’t object and she held out her arm for the shot.)
ii. Allore v. Flower Hospital 699 NE2d 560 (Ohio 1997) (p. 24): (Consent is implied by circumstances if they’re such that immediate treatment is necessary to save patient’s life.)
iii. Kennedy v. Parrott 90 SE2d 754 (NC 1956) (p. 22): (Dr. not held liable after cut blood vessel while puncturing cysts when the operation consented to was appendectomy; court said consent was general in nature in internal operations because dr. can’t know extent of injury till s/he begins surgery.)

c. Volenti Non Fit Injuria
i. Hart v. Geysel  294 P. 570 (WA 1930) (p. 29):  (P couldn’t recover for damages sustained in an illegal boxing match.) Note: case contrary to Hudson v. Craft)
ii. Barton v. Bee Line 265 NYS 284 (NY 1933) (p. 30): (P couldn’t recover for statutory rape when P consented)
iii. Hackbart v. Cincinnati Bengals 601 f.2d 516 (10th Cir. 1979); Nabozny v. Barnhill 334 NE2d 258 (Ill. 1975) (p. 31): deliberate, willful, or reckless contact in violation of game rules is actionable, but within the game rules is not. Gauvin v. Clark 537 NE2d 94 (MA 1989) (p. 32): narrowed  this rule to specify that reckless disregard for safety necessary for recovery

d. D can claim D is insane –  defense will likely fail so long as D is capable of forming intent to touch, even if D is not sane enough to know whom/what D is touching
i. McGuire v. Almy 8 NE2d 760 (MA 1937) (p. 33): (D, a mental patient, found liable for battery after she attacked her nurse.)
ii. Gould v. American Family Mutual Insurance Co 543 NW2d 282 (Wis. 1996) (p. 517): enforcement of liability necessary for public policy so those with interest in D’s estate take care to restrain D, and so tortfeasors won’t pretend insanity to get off.
iii. Polmatier v. Russ 537 A2d 468 (CT 1988) (p. 36): rational choice isn’t required to hold D liable because insane person may have intent to invade another’s interests even if the motives for intent are irrational.

e. D can claim self-defense. Note: injurious force not justified for property defense.
i. Courvoisier v. Raymond 47 P 284 (CO 1896) (p. 37): D not held liable for shooting a cop when D thought the cop was one of the rioters attacking D’s store. Court said sufficient evidence of justification of D’s self-defense does not have to include proof of actual assault by P.
ii. Bird v. Holbrook 130 Eng. Rep. 911 (C.P. 1825) (p. 40): P trespassed in order to retrieve an errant barnyard fowl, tripped a wire, and was shot with a spring-gun set to injure trespassers. Court said it’s not justifiable to use injurious force indiscriminantly against intruders without notice.
iii. Katko v. Briney 183 NW2d 657 (Iowa 1971) (p. 44): non-resident property had been robbed several times; D set spring-gun to would at the knees; robber entered, was shot, and sued. Court found D liable, saying one can’t use force that inflicts great bodily injury or death, even if person wounded is trespassing.
iv. Kirby v. Foster 22 A. 1111 (RI 1891) (p. 46): D held liable for battery after struggling with P to retrieve money each party believed was his and which D had initially voluntarily given P. Court said forcible recovery of property is not justifiable when property is voluntarily released; using force to recover property is not justified when there is a dispute over proper ownership.
III. Trespass to Land
a. Any unauthorized entry into another’s land constitutes trespass, even if minimal damage is done to the land
i. Dougherty v. Stepp 18 NC 371 (1835) (p. 9): (D held liable for trespass when he entered land he thought was his own but wasn’t, though he didn’t cause harm.) 
ii. Smith v. Smith 110 Mass. 302 (1872) (p. 10) (D trespassed when his barn eaves hung over P’s land.)
iii. Neiswonger v. Goodyear 35 F.2d 761 (ND Ohio 1929) (p. 10) (D trespassed when flew within 500 feet of P’s ground.)
b. Trespasser is liable for all damage regardless if D intended harm to P’s property
i. Brown v. Dellinger 355 SW2d 742 (TX 1962) (p. 10) (D held liable for all damages when trespassed and set a fire that burned down P’s house, despite not having intended to burn the house.)
ii. Cleveland Park Club v. Perry 165 A.2d 485 (DC Ct App 1960) (p. 10): (D held liable for trespass when he put a rubber ball in a pool drain, which got sucked in and caused damage.)
c. Intangible intrusion (e.g. noise, radiation) may give rise to trespass claim, but only if P can prove physical damage
i. Public Service Co. v. Van Wyk 273d 377 (CO 2001) (p. 11)
IV. Possible Defenses to Charges of Trespass
a. D can claim necessity
i. Ploof v. Putnam 71 A. 188 (VA 1908) (p. 49): (P found not liable for trespass onto D’s dock by mooring his boat there without permission when a storm blew in.) Court said entry onto another’s land that is normally trespass may be justified by necessity to save goods and/or people in danger of destruction.
ii. Vincent v. Lake Erie Transportation Co. 124 NW 221 (Minn. 1910) (p. 299): (D liable for trespass when D moored with permission to P’s dock; storm blew in and D kept retying the lines to say moored and ended up causing damage to P’s dock.) Court said preserving one’s own property at the expense of another’s may be justified out of necessity, but the one who preserved their own property will be liable to the other for damages.
iii. Public necessity: public officials are immune from liability if they destroy private property in the name of public necessity (e.g. to create a fire break).
V. Trespass To Chattel (taking control or possession of another’s property without claiming title such that they can’t use the property)
a. Electronic communication must harm or impair the recipient computer system to be actionable trespass.
i. Intel Corp v. Hamidi 71 P.3d 296 (CA 2003) (p. 13): (D not liable for trespass for sending emails to Intel’s employee list that didn’t breach any security measures or cause any physical or functional damage.)
ii. CompuServe Inc. v. Cyber Promotions Inc.  (D liable for trespass when it sent so much spam to CompuServe customers that CompuServe’s servers crashed and it lost customers.)
iii. eBay v. Bidder’s Edge 100 f.Supp2d 1058 (ND Cal 2000) (p. 19): (D liable for trespass when it used internet spiders in violation of eBay’s use policy.)
VI. Conversion (converting another’s property to one’s own – claiming title – or destroying the property such that P can’t use it anymore)
VII. Assault (intent to touch another without their consent)
a. Intent to harm is all that’s required to prove assault, not actual physical harm
i. I de S and Wife, M v. W de S (1348 or 1349) (p. 60): (D found liable when he showed up at P’s tavern after hours and threatened P with a hatchet, though he didn’t hit her.)
ii. Tuberville v. Savage 91 Eng. Rep. 1072 (K.B. 1697) (p. 148): (D found not liable because no intent to harm in his statement that if the judges weren’t in town, he’d challenge P to a duel.)

VIII. Emotional and Dignitary Harms
a. Highly provocative acts injurious to dignity can be recoverable
i. Alcorn V. Mitchell 63 Ill. 553 (1872) (p. 63): (D found liable when deliberately spat in P’s face.)
b. False imprisonment requires total or perceived total obstruction of freedom
i. Bird v. Jones 115 Eng. Rep. 688 (K.B. 1845) (p. 40): (D not found liable when wouldn’t let P walk through a public road blocked off for a race, but D didn’t restrict P from going anywhere else.)
ii. Coblyn v. Kennedy’s Inc. 268 NE2d 860 (MA 1971) (p. 68): (D found liable when D’s security guard accused P of theft in front of other patrons and took P up to the office. P was so shook up by the experience that he had a heart attack while in D’s custody.) Court said a demonstration of physical power such that a person feels obligated to comply is sufficient to constitute the general restraint requirement of false imprisonment.
c. Willfully and without justification doing an act calculated to cause grave effect is actionable.
i. Wilkinson v. Downton 2 Q.B. 57 (1897) (p. 72):(D found liable when told P her husband was seriously injured in an accident and P suffered a violent emotional and physical shock, with injury.)
Section 2: Negligence
(Legal negligence entails duty of care, breach, injury, and both cause-in-fact and proximate cause. Restatement describes negligence as conduct which falls below the standard established by law for the protection of others against unreasonable risk of harm.)
I. Historic Foundations of Doctrine of Negligence
a. In old English common law, there was no doctrine of negligence. Parties sued based on forms, or writs. What eventually led to our negligence doctrine were two forms: trespass (harm caused by D’s direct and immediate application of force against P’s person or property) and  trespass on the case (indirect harms not involving use of force that are actionable at common law, e.g. man throws a log on the road and I come along and trip over it ). Courts gradually moved towards strict liability on both forms.
i. Trespass

1. The Thorns Case Y.B. Mich. 6 Ed. 4, f. 7, pl. 18 (1466) (p.82): (D liable for trespass when he cut thorn bushes on his own property, they fell onto P’s, and D when on to P’s land to get them.) Scholars argue over whether this establishes theory of strict liability in tort.

2. Millen v. Fandryer, 79 Eng. Rep. 1259 (K.B. 1626) (p. 85): (D found not liable to damages to trespassing sheep when his dog chased the sheep off D’s land and continued to give chase, because D tried to stop the dog from following the sheep off D’s land.) Gives rise to the “best efforts” defense in which D can plead that D tried in good faith to minimize the damage of excessive force.

3. Tithe Case, Y.B. Trin., 21 Hen. 7, f. 26, 27, 28, pl. 5 (1506) (p. 86): (D found liable for trespass after Parson sued for loss of corn tithed to him when D had placed corn in P’s barn because corn was in danger of being eaten were it left in the field, and in the barn the corn was somehow destroyed.) Court said that though D acted trying to protect P’s property, D still trespassed against it and owes damages.
4. Weaver v. Ward 80 Eng. Rep. 284 (K.B. 1616) (p. 87): (D found liable for trespass when during a military exercise, D’s weapon discharged and wounded P.) Court said trespass doesn’t require intent in order to give damages, and no one shall be excused for trespass unless it is judged to be utterly without his fault.
ii. Inevitable Accident (D acted neither negligently nor with intent to harm. Position between strict liability and ordinary negligence). 

1. Smith v. Stone 82 Eng. Rep. 533 (K.B. 1647) (p. 88): (D not liable for trespass if a third party carries D onto P’s land by force, for D had no intent to be there, but whomever carried D there is liable.)

2. Gilbert v. Stone 82 Eng. Rep. 539 (K.B. 1647) (p. 88): (D liable for trespass if a third party orders D to go onto P’s land and D goes.)

3. Gibbons v. Pepper 91 Eng. Rep. 922 (K. B. 1695) (p. 89): (D is liable to P if a frightened horse, upon which D is riding, strikes P.) Case rests on idea that a person’s animal is the passive instrument of the person.
4. NOTE: Modern courts generally reject requests for inevitable accident instruction, as in Butigan v. Yellow Cab Co. 320 P.2d 500 (Cal. 1958) (p. 90): court said inevitable accident is an obsolete remnant of a time when strict liability imposed for trespass, which is no longer the case today.

iii. Trespass on the Case

1. Scott v. Shepherd 96 Eng. Rep. 525 (K.B. 1773) (p. 93) (D liable when threw fireworks into a market that was tossed from booth to booth till it blew up P’s booth.) Court said if D acts with intent of wanton mischief, D is responsible for whatever mischief results.
b. Forms began breaking down (were gone by mid-1800s) because P could only bring one writ at a time and if one failed, couldn’t try another, so P could bring a case for trespass and D could defend by claiming case, or vice versa. Also, courts often unable to make any firm, authoritative decision on meaning of trespass vs. case.
i. Williams v. Holland 131 Eng. Rep. 848 (C.P. 1833) (p. 98): P can sue in case as long as P can show that harm occurred as a result of D’s negligence. Writ of trespass still available for all immediate harms (whether willful or negligent), only trespass would hold in cases of willful and immediate harm, but trespass or case remedies available for harms directly and negligently caused by D.
1. After Williams, negligence assumed more prominent role when it became essential for recovery in all highway accident cases for either direct or consequential damages. Procedural problems remained with division between the two writs of trespass and negligence (e.g. do they have the same statute of limitations). 
c. Struggle Between Old Form System and New Negligence System: Reasonable care standard develops
i. Brown v. Kendall 60 Mass. 292 (1850) (p. 100): (D not liable when hit P with a stick while trying to separate fighting dogs with the stick.) Court P had to show D’s lack of care.

ii. Fletcher v. Rylands 159 Eng. Rep. 737 (Ex. 1865) (p. 104): (D not liable when his reservoir leaked and flooded P’s mines.) Court said holding D liable for injuries resulting from an action that is not intentional or negligent is contrary to legal principle, i.e., the duty of care required is not absolute.

d. English Courts Hang Onto Strict Liability, Then Switch to Reasonable Care
i. Fletcher v. Rylands L. R. 1 Ex. 265 (1866) (p. 107): (P from Fletcher 1865 appealed and court held D liable.) Court said when an act causes damages to another, the actor shall be held liable for those damages even if the actor acted with reasonable and prudent precaution.

ii. Rylands v. Fletcher L. R. 3 H.L. 330 (1868) (p.110):  (D from Fletcher 1866 appealed and court upheld D being liable.) Court said absolute care required; that if a person brings something on their land which poses a danger to another if it escapes, then that person is responsible for the damage if it does escape, but if the water accumulation had been natural (e.g. a pond formed in a depression by rainwater), the burden would’ve been on P to construct a barrier.

iii. Vaughn v. Taff Vale Ry. Co. 157 Eng. Rep. 1351 (Ex. 1860) (p. 120): (D not liable for damages caused by its railroad unless P could show evidence of negligence.) Court said that the mere use of fire in an engine is not enough to make the users liable for injury resulting therefrom without evidence of negligence.
iv. Powell v. Fall 5 Q.B. 597 (1880) (p. 118): (D liable when spark from its train burned down P’s hayrick, although D wasn’t negligent in its operation of the train.)
v. Stone v. Bolton (1950) 1 K.B. 201 (C.A.) (p. 128): (D, the cricket club, liable when P, who lived near a cricket ground, was struck with a cricket ball hit outside the cricket field.) Court said if an actor brings something onto the actor’s property and takes no steps to prevent it escaping although the risk of injury to others if it does escape is foreseeable, the actor is liable if the escape and injuries occur.
vi. Bolton v. Stone (1951) A.C. 850 (p. 130): (D appealed decision from Stone 1950 and found not liable.) Court said D couldn’t be held strictly liable, that a reasonable person, looking at the chance of an accident happening, wouldn’t have felt the need to take steps to avoid it.  
e. US Courts Go With Reasonable Care Earlier Than English Courts
i. Rylands received a cool reception in US and was repudiated in Brown v. Collins and Losee v. Buchanan 51 N.Y. 483, 484-5 (1873) (p. 117). However, courts began applying Rylands in the 20th century; in 1984, 30 states accepted it and only 7 rejected it outright.  
ii. Brown v. Collins 53 N.H. 442 (1873) (p. 115): (D not liable when used ordinary care in holding his horses, which got frightened by a train and injured P’s property.)

iii. Rinaldo v. McGovern 587 N.E. 2d 264 (N.Y. 1991) (p. 133): (D found not liable when his golf shot went wild and shattered P’s windshield.) Court said the risk of a wild shot is inherent in the game and that doesn’t by itself impart tort liability.

II. Determining Negligence 
a. What Constitutes Negligence (duty, breach, cause-in-fact, proximate cause)
i. Duty of care and breach of the duty

1. Standard of care is the level of caution an ordinary, prudent man would observe

a. Vaughan v. Menlove 132 Eng. Rep. 490 (C.P. 1837) (p. 145): (D liable for fire on P’s lands after P warned D of fire danger from way D stacked his hay and D disregarded warnings.) 

b. Roberts v. Ring 173 N.W. 437 (Minn. 1919) (p. 151): (D liable after D drove although sight and hearing impaired and knocked P down.) Court said infirmities not a defense to negligence, i.e. an ordinary prudent man wouldn’t drive when senses impaired.

c. Fletcher v. City of Aberdeen 338 P.2d 743 (Wash. 1959) (p. 162): (D found liable for blind man’s injuries after city workers removed barricades from around a pit.) Court said city has duty to provide a degree of protection against danger that would bring the danger to the notice of a disabled person.

d. Robinson v. Pioche, Bayerque & Co. 5 Cal. 460 (1855) (p. 163): (D found liable for leaving an uncovered hole in front of his property, despite fact that P was drunk when he fell into it.) 
2. Children’s standard of care is that level commonly exercised by kids of that age and maturity level UNLESS engaging in activities requiring adult judgment

a. Roberts v. Ring 173 N.W. 437 (Minn. 1919) (p. 151): (P, a kid, not prevented from recovering for D’s negligence when P ran into the street and D ran over him.) Court said kids not held to the same standard of care as adults.

b. Daniels v. Evans 224 A.2d 63 (N.H. 1966) (p. 153): (P, a teenager but not an adult, prevented from recovering for D’s negligence in a car-motorcycle crash.)  Court said a minor, operating a motor vehicle, must be judged on the same standard of care as an adult.
3. Degree of cared owed is that of a reasonable person protecting against a foreseeable risk, not every possible or conceivable risk

a. Blyth v. Birmingham Water Works 156 Eng. Rep. 1047 (1856) (p. 166): (D held not liable when a record-setting frost caused a waterwork’s fireplug to leak and damage P’s home.)

ii. Causation: Cause-in-Fact (causal connection between D’s action and P’s injury)

1. D’s action(s) have to be the actual cause of P’s injury

a. New York Central R.R. v. Grimstad 264 F. 334 (2d Cir. 1920) (p. 394): (D not liable for P’s husband drowning when D didn’t provide life buoys on a boat because no proof that he would’ve survived had buoys been there.)

2. Circumstantial evidence – ruling out all other causes – can prove cause in fact

a. Zuchowicz v. United States 140 F.3d 381 (2d Cir. 1998) (p. 398): (D liable for P’s death when D, naval pharmacy, prescribed wrong dosage of drug, despite lack of concrete proof the drug caused the disease that led to P’s death). 

3. Circumstantial evidence like expert testimony is subject to pre-trial hearing to determine its usefulness at trial

a. General Electric Co. v. Joiner 522 U.S. 136 (1997) (p. 404): (D not liable for P’s cancer because judge found that expert testimony didn’t support P’s contention that P’s exposure to chemicals caused his disease.) Court said Federal Rules of Evidence leave in place the gatekeeper role of the trial judge in screening such evidence.

4. Negligently rendering aid and thus worsening P’s condition is actionable.

a. Herskovitz v. Group Health Cooperative 664 P.2d 474 (Wash. 1983) (p. 412): (D found liable when doctor’s negligent delay in diagnosing P’s cancer allegedly dropped P’s 5-year survival chances from 39% to 25%.)

5. When there are multiple causes of an injury and D’s actions would’ve caused the damage without the presence of the other action, then D’s liable for the whole damage.

a. Kingston v. Chicago & N.W. Ry. 211 N.W. 913 (Wis. 1927) (p. 418): (D liable for a fire that burned P’s property, even though that fire was a joined two fires – D’s and a natural one.) 
6. If P can show that at least one of the Ds caused the harm, but can’t show who, D’s can all be liable for P’s full recovery. 

a. Summers v. Tice 199 P.2d 1 (Cal. 1948) (p. 425): (Both Ds liable when each took a shot at a bird and one of them hit P, but it couldn’t be proved which one.)

b. See also res ipsa cases Ybarra and two cases in Ybarra’s notes, Anderson v. Somberg and Chin v. St. Barnabas Medical Center where there were multiple Ds and court said that as long as the res ipsa test was met, jury had to find at least one D of the group responsible.

c. Skipworth v. Lead Industries Association 690 A.2d 169 (Pa. 1997) (p. 429): (Ds not liable for P’s lead poisoning from house paint because P couldn’t prove which manufacturer of those who manufactured lead paint between 1870 (when house was built) and 1977 (when paint stopped being manufactured) made the paint in the house.)

iii. Causation: Proximate Cause (conceptual issue asking whether D’s conduct was a substantial factor in bringing about P’s harm, i.e. P argues that but for D’s wrongful action, P wouldn’t have been injured)
1. A party is liable only for the proximate results (necessary or usual results) of his own acts, but not remote damages.

a. Ryan v. New York Central R.R. 35 N.Y. 210 (1866) (p. 436): (D not held liable when its railroad’s sparks set fire to its own property, and the fire spread to P’s property.) Court said the fire spreading and other buildings be consumed is not a necessary or usual result.

2. One guilty of the original negligence is exempted from damage due to an intervening cause. However, the act of a third person intervening and contributing a condition necessary to the injurious effect of the original negligence will not excuse the first wrongdoer if such act ought to have been foreseen.

a. Brower v. New York Central & H.R.R. 103 A. 166 (NJ 1918) (p. 444): (P recovered for train’s flagman’s negligence when flagman wasn’t at intersection so P’s carriage hit by train and then robbers stole his goods because the carriage guard was incapacitated.)
3. If a rescuer is injured, then the proximate cause is whatever made the rescue necessary.

a. Wagner v. International Ry. 133 N.E. 437 (NY 1921) (p.450): (Two cousins were riding on a train, the doors of which were negligently left open, and one cousin fell out. The train stopped, the other cousin and the conductor went to look for the body, and the second cousin fell and was hurt. Appellate court said P should’ve been allowed to take the case to the jury.)
4. Once it’s been determined that there is evidence of negligence, the person guilty of it is liable for the consequences, whether he could’ve foreseen them or not. The fact that the damage negligence caused wasn’t what was foreseen is relevant.
a. In re Polemis & Furness, Withy & Co. 3 K.B. 560 (1921) (p. 452): (P recovered when chartered a boat to carry explosives. Negligence caused was: negligence caused a board to fall, which came in contact with another surface, which caused a spark, which ignited the goods.)
5. Liability for negligence involves the invasion of a legally protected interest, foreseeability of the injury, and negligence being a substantial factor in the injury.

a. Palsgraf v. Long Island R.R. 162 N.E. 99 (NY 1928) (p. 456): (P not allowed to recover when was injured when railroad workers pulled a man into a departing train, and in the process dislodged an unlabeled package he was carrying, which fell on the tracks and exploded (package was fireworks), which caused a set of scales to fall on her from a shelf above.) 
b. (Foreseeability & substantial factor only) Marshall v. Nugent 222 F.2d 604 (1st Cir. 1955) (p. 467): (P recovered from D2 when D1 negligently caused a traffic wreck in which P was hurt when D2 came along, skidded out, and hit P.) 

c. (Foreseeability only) Overseas Tankship (UK) Ltd. v. Morts Doc & Engineering Co., Ltd. (Wagon Mound No. 1) [1961] A.C. 388 (P.C. Aust) (p. 471): (P not allowed to recover when D’s boat negligently discharged oil, which was carried into a wharf. Wharfmaster didn’t believe the oil would catch fire, so welding ops in the wharf continued. Oil caught fire and wharf burned.) 

6.  Negligence must cause the actual injury; if negligence causes fright and fright causes injury, D is not liable for the remote injuries.
a. Mitchell v. Rochester Railway 45 N.E 354 (NY 1896) (p. 480): (P not allowed to recover for emotional injuries suffered when she was nearly run down by a horse-drawn trolley car.)
7. Emotional injuries resulting from negligence are recoverable if the injuries are foreseeable. 
a. Dillon v. Legg 441 P.2d 912 (Cal. 1968) (p. 483): (P recovered for emotional injuries after seeing one of her daughters hit by a car.)
i. Court set out following foreseeability test: a) if P was located near the scene as opposed to one who was a distance away, b) if the shock resulted from P’s observing the incident as opposed to one who’s told about it, c) if P and victim were closely related, as opposed to a P and victim with only a distant one, or none at all.

III. Res Ipsa Loquitur (the thing speaks for itself)

a. Elements of res ipsa: incident was of a type that wouldn’t happen without someone’s negligence, instrument of the incident was within D’s exclusive control, and there was no contributory fault of P.

i. Byrne v. Boadle 159 Eng. Rep. 299 (Ex. 1863) (p. 261): (P recovered when barrel rolled out of D’s warehouse and struck D.) Court said the mere fact of the accident having occurred is evidence of negligence.

ii. Colmenares Vivas v. Sun Alliance Insurance Co. 807 F.2d 1102 (1st Cir. 1986) (p. 268): (P recovered when was riding on escalator, handrail stopped but steps kept moving, and one P fell.) Court said if D is charged with a non-delegable duty of care to maintain an instrumentality in a safe condition, then D effectively has exclusive control over it for res ipsa purposes.

iii. Ybarra v. Spangard 154 P.2d 687 (Cal. 1944) (p. 276): (P recovered under res ipsa after went in for an appendectomy, had neck and shoulder pain afterwards that he alleged was caused by how he was situated for the surgery.) Court said when P receives unusual injuries while unconscious and in the course of medical treatment, all those Ds who had any control over his body or over the instrumentalities which might have caused the injuries may properly be called upon to meet the inference of negligence by giving an explanation of their conduct.

IV. Statutes and Regulations

a. Elements of  recovery under statutes and regulations: P was in the class protected by the negligence, and that the harm was the type of harm meant to be prevented by the statute.

i. Osborne v. McMasters 41 N.W. 543 (Minn. 1889) (p. 228) (P recovered when druggist sold customer poison without labeling it so, in violation of statute; she took it and died.)
ii. Martin v. Herzog 126 N.E. 814 (N.Y. 1920) (p. 233): (P not allowed to recover when D hit P’s car, because P was driving without lights on, in violation of statute.)
b. P can’t recover if violation of the statute has no direct bearing on the injury. If there’s a violation but injury caused by something else, private recovery under the statute not allowed.

i. Brown v. Shyne 151 N.E. 197 (N.Y. 1926) (p.235): (P not allowed to recover when P was injured when D practiced medicine on P without a license, in violation of statute.)
c. Where private recovery for negligence under a statute is not expressly allowed, a test (if P is in the protected class, if recognition of a private right of action would promote the legislative purpose; and 3) whether creation of such a right would be consistent with the legislative scheme) has to be applied to determine if private recovery is consistent with legislative intent.

i. Uhr v. East Greenbush Central School District 720 N.E.2d 886 (N.Y. 1999) (p. 242): (P not allowed to recover when statute required schools to screen students for scoliosis, student wasn’t screened and later found out she had the disease.) 
V. When D Establishes An Affirmative Duty

a. As a general rule, a party owes no affirmative duty of care to protect another.

i. Buch v. Amory Manufacturing Co. 44 A. 809 (NH 1897) (p.497): (P not allowed to recover for injuries sustained while trespassing in D’s mill, even though D didn’t force P to leave when D caught him there.) Court said If D does nothing and lets the trespasser alone, P has no cause of action for any injury he receives; on the contrary, P is liable to D for any damage to D’s property caused by P’s unlawful meddling.
ii. Hurly v. Eddingfield 59 N.E. 1058 (Ind. 1901) (p. 499): (P not allowed to recover when doctor refused to come to the aid of an ailing patient, and patient died.) Court said  in obtaining the state’s license to practice medicine, the state does not require, and the licensee does not engage, that he will practice at all or other terms than he may choose to accept. 

b. If D takes a duty of care upon himself, D has a responsibility to carry out the duty with all reasonable care.

i. Montgomery v. National Convoy & Trucking Co. 195 S.E. 247 (SC 1937) (p. 507): (P allowed to recover when D, in an accident no fault of D’s, blocked the road at the bottom of a hill. D put out flares but did not do so at the top of the hill. P, driving at the top of the hill, didn’t know if the accident, and because of the icy road, once started down the hill couldn’t stop, hit the trucks, and was injured.) Court said one may be negligent by acts of omission as well as of commission, and liability for that will attach if the act of omission of a duty owed another, under the circumstances, is the direct, proximate and efficient cause of the injury.

ii. Coggs v. Bernard 92 Eng. Rep. 107 (K.B. 1703) (p. 534): (P recovered when D carried some casks of brandy for P and negligently broke some, despite fact that there was no consideration for the contract to move the casks.) Court said if a man undertakes to carry goods, he’s liable to action if through his neglect they are lost or come to damage. The owner’s trusting him with the goods is sufficient consideration to oblige him to careful management.

iii. Erie R.R. v. Stewart 40 F.2d 855 (6th Cir. 1930) (p. 536): (P allowed to recover when he was a passenger in a car that was hit by a train at a crossing where the train company voluntarily maintained a watchman, who’d been away from his post at the time of the incident.) Court said that once the company led the traveler into reliance upon such standard, it should not be permitted thereafter to say that no duty required, arose from, or attached to these precautions.

iv. Marsalis v. LaSalle 94 So.2d 120 (La. App. 1957) (p.539): (P allowed to recover when she was scratched by D’s cat and D didn’t keep the cat locked up to watch for rabies, as D promised to do, and P had to get series of rabies shots.) Court said one who voluntarily undertakes to care for, or to afford relief or assistance to, an ill, injured, or helpless person is under a legal obligation to use reasonable care and prudence in what he does.

v. King v. National Spa & Pool Institute, Inc. 570 So.2d 612 (AL 1990) (handout): (P recovered for injuries received from pool accident when pool conformed to standards established by the trade association). Court said a trade association forms a duty of care to the consumers of its members’ products when it voluntarily undertakes to establish and disseminate safety standards for its members based on the needs of the consumer and founded on a consideration of safety.

c. Although affirmative duty is in a sense a quasi-contract, when an explicit contract exists, third parties can’t recover for tort or contract damages resulting from a breach. 

i. Moch Co. v. Rensselaer Water Co. 159 N.E. 896 (NY 1928) (p. 541): (P not allowed to recover because it wasn’t a party to the contract between city and waterworks, in which waterworks promised to supply water to fire hydrants, didn’t, and P’s warehouse burned down.) Court said:
1. Every city contract, not improvident or wasteful, is for the benefit of the public, but more than that must be shown to give a right of action to a member of the public not formally a party to the contract.

2. A mere negligent omission, unaccompanied by malice or other aggravating elements, is at most the denial of a benefit. It is not the commission of a wrong. 

3. The breach of duty in any case is to the one to whom such service is denied at the time and at the place where services to such one is due. The denial, though wrongful, is unavailing without more to give a cause of action to another.

VI. Defenses to Charges of Negligence

a. D’s Conduct
i. D can claim infirmities – defense will fail UNLESS D acts with care reasonable for a person with that infirmity

1. Roberts v. Ring 173 N.W. 437 (Minn. 1919) (p. 151): (D liable after D drove although sight and hearing impaired and knocked P down.) Court said infirmities not a defense to negligence, i.e. an ordinary prudent man wouldn’t drive when senses impaired.

2. Fletcher v. City of Aberdeen 338 P.2d 743 (Wash. 1959) (p. 162): (D found liable for blind man’s injuries after city workers removed barricades from around a pit.) Court said disabled person is obligated to use the care a reasonable person would if afflicted with that disability.

ii. D can claim childhood – defense will succeed UNLESS kid’s engaging in activities requiring adult judgment

1. Roberts v. Ring 173 N.W. 437 (Minn. 1919) (p. 151): (P, a kid, not prevented from recovering for D’s negligence when P ran into the street and D ran over him.) Court said kids not held to the same standard of care as adults.

2. Daniels v. Evans 224 A.2d 63 (N.H. 1966) (p. 153): (P, a teenager but not an adult, prevented from recovering for D’s negligence in a car-motorcycle crash.)  Court said a minor, operating a motor vehicle, must be judged on the same standard of care as an adult.
iii. D can claim mental incapacitation – defense will fail UNLESS incapacitation sudden and there was no warning of it

1. Breunig v. American Family Insurance Co. 173 N.W.2d 619 (Wis. 1970) (p. 158): (D found liable for car crash despite sudden mental incapacitation because she’d had delusions before.)

iv. D can claim D was following industry custom – defense may or may not succeed
1. Titus v. Bradford, B. & K.R. Co. 20 A. 517 (Pa. 1890) (p. 188): (D found not liable after a train car, secured in the customary manner, wobbled and led the brakeman to jump off to avoid the tip-over and he was hit by another car.) Court said one need only take those reasonable precautions customary within one’s trade, not necessarily the newest or best precautions available.
2. Mayhew v. Sullivan Mining Co. 76 Me. 100 (1884) (p. 190):  (D found liable for not putting a barrier around a hole in a platform despite trying to prove it was customary to do so.) Court said there has to be ordinary care; if carelessness is the custom, then custom isn’t a defense.

3. The T.J. Hooper 53 F.2d 107 (S.D.N.Y. 1931) (p. 191): (D found liable for not supplying its tugboats with weather radios, which court said were in common use.)
4. The T.J. Hooper 60 F.2d 737 (2d. Cir. 1932) (p. 192): (D’s liability upheld, but not on custom grounds – court said radios weren’t in common use – but on reasonable care grounds.)

5. Lama v. Borras 16 F.3d 473 (1st Cir. 1994) (p. 197): (D found liable for complications to P’s recovery from back surgery because D failed to follow medical norms and hospital policy.)

a. Set out three-pronged test for medical malpractice: P has to prove the basic medical norms applicable, that the medical personnel failed to follow the norms, and that that failure was the cause of P’s injury.

6. Canterbury v. Spence 464 F.2d 772 (D.C. Cir. 1972) (p. 210): (D could be found liable for noncompliance with custom of disclosure of risks of medical procedure if risk would’ve affected P’s decision to undergo the procedure.)
b. P’s Conduct: Contributory and Comparative Negligence and Assumption of Risk
i. Contributory Negligence – Examines whether P took reasonable care and, if not, in consequence suffered an injury. Historically, if contributory negligence was established, it generally acted as a complete bar to P’s recovery for injuries. Not in most jurisdictions today. 
1. Article: Tort Law and the Economy in 19th-Century America: A Reinterpretation (Schwartz, Yale Law Journal) (p. 290): Finds there was a double standard in examining negligence of Ds and Ps: Ds were frequently held to standard of “utmost care,” whereas Ps were often forgiven for contributory negligence because of errors in judgment, momentary distraction, or memory lapse. 

2. Article: Contributory Negligence (Beach, 1892)  (p. 336) When there is evidence of P’s contributory negligence, the common law doesn’t apportion damages; P’s contributory negligence is a complete defense to accusation of D’s negligence.

3. Article: Comparative Negligence (Prosser, CA Law Review, 1953) (p. 336) Examines possible rationales nineteenth-century rules of contributory negligence: P’s negligence is an intervening and insulating cause between D’s negligence and the injury, or rule was intended to discourage accidents by not allowing recovery for those who fail to use proper care, or that the rule was part of the common law’s highly individualistic attitude.

4. P must use reasonable care himself in order to recover damages.

a. Butterfield v. Forrester 103 Eng. Rep. 926 (K.B. 1809) (p. 288): (P not allowed to recover after D blocked part of the road and P, riding horse at high rate of speed, crashed into the blockage.) Court said one person being in fault will not dispense with another’s using ordinary care for himself.

b. Beems v. Chicago, Rock Island, & Peoria R.R. 12 N.W. 222 (Iowa 1882) (p. 289): (P allowed to recover when his intestate, a brakeman, signaled to have railroad cars slow down, then went between the cars to uncouple them; his signal wasn’t obeyed and he was run over and killed.) Court said if P’s actions don’t rise to the standard of contributory negligence, D can be held liable for its own negligence.
5. In driver-passenger cases, passenger P isn’t contributorily negligent even if driver D is

a. Mills v. Armstrong (The Bernina) 13 App. Cas. 1 (H.L.E. 1888) (p. 313): P allowed to recover when passengers on a boat were killed when their boat was struck by another and drivers of both boats were negligent.) Court said the negligence of the driver shall not be imputed to the passenger.

6. If P voluntarily places P at risk, P’s ability to recover for D’s negligence depends on the value of the risk taken

a. Eckert v. Long Island Railroad 43 N.Y. 502 (1871) (p. 167): (P’s action not contributory negligence when P’s risk was undertaken to save another’s life from an oncoming train.) 

ii. Assumption of Risk: Examines whether P deliberately and voluntarily encountered a known risk caused by D’s negligence, and, if so, bars P from recovering for injury resulting therefrom.

1. P has to be aware of the risk being assumed.

a. Lamson v. American Axe & Tool Co. 58 N.E. 585 (Mass. 1900) (p. 318): (P not allowed to recover when he noticed axes on rack likely to fall and complained to management, and kept working there, and P was injured when ax fell.) Court said if P is aware of the danger of injury at the job and continues to work there, P assumes the risk of injury and cannot recover when the foreseeable injury occurs.

b. Murphy v. Steeplechase Amusement Co. 166 N.E. 173 (N.Y. 1929) (p. 322): (P not allowed to recover when was at Coney Island, saw people on the ride The Flopper, went on it, and sustained injury from falling down, which was the point of the ride.) Court said one who takes part in a sport accepts the dangers that inhere in it so far as they are obvious and necessary.

c. Obstetrics & Gynecologists Ltd. v. Pepper 693 P.2d 1259 (Nev. 1985) (p. 330): (P allowed to recover when suffered injury after receiving treatment by D; tried to sue and D tried to enforce arbitration agreement, which P argued she had no memory of having explained to her.) Court said won’t enforce against an adhering party a provision limiting the duties or liabilities of the stronger party absent plain and clear notification of the terms and an understanding consent.
iii. Comparative Negligence – Holds that P’s negligence should not typically bar the cause of action, but should reduce amount of damages recoverable. Replaced Contributory Negligence in most jurisdictions.
1. Li v. Yellow Cab Co. of California 532 P.2d 1226 (Cal. 1975) (p. 337): P made a left-hand turn across heavy traffic and was hit by D, who ran a light.) Court said California shall replace its contributory negligence rule with a comparative negligence rule under which liability for damage will be borne by those whose negligence caused it in direct proportion to their respective fault.

c. Joint, Several, and Vicarious Liability

i. Joint liability: each of several Ds is responsible for the entire loss that they all caused in part
1. One of several wrongdoers cannot recover against another wrongdoer, although he may have been compelled to pay all the damages for the wrong done.

a. Union Stock Yards Co. of Omaha v. Chicago, Burlington, & Quincy R.R. 196 U.S. 217 (1905) (p. 355): (P couldn’t recover when  P and D were both negligent in failing to detect a faulty bolt on a railroad car; one of P’s employees was injured. P paid damages to employee and then sued D to recover that cost.)

ii. Several liability: each D is responsible only for his/her proportionate share of P’s loss
1. A concurrent tortfeasor can obtain partial indemnity from the other concurrent tortfeasors on a comparative fault basis. (Allows for partial indemnity, which is basically several liability based on apportionment of fault instead of pro rata share.)
a. American Motorcycle Association v. Superior Court 578 P.2d 899 (Cal.1978) (p. 359): (P recovered when it AMA sued for writ of mandamus to permit AMA to file a cross-complaint for partial indemnity against a previously unjoined alleged concurrent tortfeasor.)
2. Damages shall be assessed on the basis of proportionate fault when such an allocation can be reasonably made, and while the arguments for proportionate versus pro tanto approaches are closely matched, the proportionate share approach is superior. (Several liability)

a. McDermott, Inc. v. AmClyde & River Don Castings, Ltd. 511 U.S. 202 (1994) (p. 368):  (Case remanded on issue of damages after construction accident led to litigation, and P settled with some Ds and went to trial against AmClyde and River Don. Jury found AmClyde 32% responsible and River Don 38% responsible for the total damages, and court had to decide if damages should be assessed based purely on the proportion or on a pro tanto credit rule.)  

iii. Vicarious liability: one person (e.g. an employer) bears responsibility solely for what another party (e.g. an employee) has done. Vicarious liability does not involve two independent causal agents, each partially responsible for harm. 
1. Employers can be held vicariously liable for the actions of employees while on the job.

a. Ira s. Bushey & Sons, Inc. v. United States 398 F.2d 167 (2d Cir. 1968) (p. 375): (P, Bushey, recovered after a drunk sailor returning from the bar to the boat partially sank the boat and its dry-dock. Dry-dock’s owners sued sailor and sued US in vicarious liability.

2. Vicarious liability may be imposed for the actions of independent contractors where an agency relationship is established under either the doctrine of apparent authority (authority given or appeared to be given), or the doctrine of implied authority (the principal who controls the manner of doing the work.

a. Petrovich v. Share Health Plan of Illinois, Inc. 710 N.E. 2d 756 (Ill. 1999) (p. 383): (P, a patient, recovered when she sued her doctor for negligence and the HMO in vicarious liability. 

VII. The Calculus of Risk, i.e. Economic Analysis of Negligence

a. When there’s a more probable and severe risk to A and a less probable and less severe risk to B, there’s a greater interest in protecting A than B.

i. Cooley v. Public Service Co. 10 A.2d 673 (N.H. 1940) (p. 173): (D found not liable for P’s injury when D’s uninsulated  power lines fell in a storm and hit a phone cable, causing feedback on the line that injured P.) 

b. General Idea of Liability: If benefit outweighs the probability of harm, D won’t be held liable though harm is foreseeable; if harm outweighs the benefit, D will be held liable.
i. Osborne v. Montgomery 234 N.W. 372 (Wis. 1931) (p. 171):  (P recovered when was riding his bike behind defendant’s car; D parked and opened his door, hitting P.) Court said idea behind liability is that upon balancing the social interests involved, the law determines if an actor should or should not become liable for the natural consequences of his conduct.

ii. Lyons v. Midnight Sun Transportation Services. Inc. 928 P.2d 1202 (Alaska 1996) (p. 182): (P recovered when pulled out in front of driver for Midnight Sun; MS driver swerved but hit P anyway, and D claimed used “reasonable care in emergency situation”.) Court said the emergency rule of care adds nothing to the established law that the duty of care, which all must exercise, is to act reasonably under the circumstances – there is no different standard for emergencies.
iii. Andrews v. United Airlines 24 F.3d 39 (9th Cir. 1994) (p. 184): (P recovered when was injured by a briefcase falling out of an overhead bin.) Court said, given the heightened duty of a common carrier, even a small risk of serious injury to passengers may form the basis of liability if that risk could be eliminated consistent with the character and mode of travel and the practical operation of that business.

c. Specific Formula for Liability: If the probability of injury is P, the injury called L, and the burden called B, liability depends on if B is less than P*L.

i. United States v. Carroll Towing Co. 159 F.2d 169 (2d Cir. 1947) (p. 175): (P can be comparatively liable if cost of keeping bargee on board the boat would’ve prevented it from sinking after its hull was pierced by another boat.) 
ii. Brotherhood Shipping Co. v. St. Paul Fire & Marine Ins. Co. 985 F.2d 323 (U.S. App. 1993) (handout): (D can be held liable if P can show cost of fixing the dock or implementing new warning system for boats moored there was less than the probability of loss times the amount of foreseeable loss.)

VIII. Negligence Theory

a. On exam, don’t bring up theory unless question asks or broadly hints something like, “How should this case comes out and which theorist would agree with you and why?”  Won’t have time to discuss theorists in every question unless we’re asked about it. If question asks “What’s the best explanation for this result,” we can answer that based on case law and then if we have time talk about the theories that influence that decision.

b. Theories and Theorists

i. Holmes: (current dominant theory) fault-based system that wants wrongs redressed; lets costs lie where they fall; assigns damages based on fault. Says you should pay if you did something wrong and someone got hurt, but if you didn’t do anything wrong, then you don’t have to pay. Defendant-centered. He said:
1. Liabilities incurred by way of tort are independent of any previous consent of D to bear the loss occasioned by his act. The reason by which the law makes A pay for damages resulting from a tort must be found in some general view of the conduct which everyone may fairly expect from every other, whether that other has agreed or not.

2. Proximity of causation seems to be the rule: if the result is not foreseeable, the actor won’t be held liable. Otherwise, any act, however remote, would be enough to set in motion a series of events resulting in damage. The requirement of an act is the requirement that D should have made a choice, and the purpose of introducing this element is to make the power of avoiding the injury a condition of liability.

ii. Fletcher: corrective justice with reciprocal risk; compensating victim for what happened, i.e. restoring the victim to where they would’ve been w/o the tort. Plaintiff-centered. 

iii. Calabrasi: concerned with achieving social welfare through economic efficiency; wants to reduce social costs of accidents; wants to find the cheapest cost avoider. Society-centered.
1. Calabresi is primarily a Law and Economics theorist, but he has an eye towards distributive justice, unlike Coase, who is strict Law and Economics.

2. He said: we are not committed to preserving life at any cost; we weigh the benefit of the activity to the number of lives it will cost (e.g. building a tunnel to increase commerce despite number of deaths it will cost to build; drive cars rather than walk because there’s a greater value despite the risk). This leads to the complex question of how are we want to go to save lives and reduce accident costs. A system of accident law: must be just or fair, and must reduce costs of accidents.
3. He said: specific prohibition or deterrence of most activities would cost more than it would save in reduced accidents. We want the fact that activities cause accidents to influence which activities we choose and how we do them, but we want to limit this influence to a degree justified by the cost of accidents. This idea works on the postulate that people know for themselves what’s best for them and attempts to force people to consider accident costs when choosing among activities.

iv. Coase: also an economic theory; says people will bargain to get to the efficient result once they know who they have to go to and what they have to pay; doesn’t care who wins, cares about the rules. Society-centered. He said:

1. The economic analysis of torts is, A is causing harm to B; does it cost less to have A harm B by A’s action, or for B to cause harm to A by forcing A to cease acting? (E.g. shall the beer-maker have an open venting system and lower prices for his beer but with harm (bad smell from the vent) to the homes around the brewer, or shall the brewer have a closed vent and higher prices but no harm to the homes around the brewery?)

2. It’s always possible to modify the initial delimitation of rights by transactions on the market, and if such market transactions are costless, the rearrangement of rights will always take place if it will lead to an increase in the value of production.
v. Distributive justice: deep-pockets theory concerned with finding the cheapest cost avoider and who has the ability to pay. Wants to make P whole and whoever can pay to do that, should have to do that.

c. Liability for Negligence Under These Theories:

i. Corrective Justice (Aristotle, Epstein, Fletcher): liability of D is based on having acted volitionally (voluntarily moved, not voluntarily caused harm) with the result being harm to another person. Kind of ethical theory, but it’s not based in notions of guilt, but of an idea of what is just and fair. A fairly simple approach to system of tort law.

1. Many corrective justice fans like idea of strict liability, but Holmesian theorists don’t. Economic theorists differ among themselves; Calabresi likes strict liability, Posner likes negligence theory without strict liability

2. Aristotle said the great majority of lawful acts are ordinances which are based on virtue; the law commands to live in conformity with virtue and forbids to live in conformity with wickedness. Justice is fairness in distribution: the just share must be given on the basis of what one deserves, though not everyone would name the same method by which one deserves (free birth, wealth, nobility, etc.) Justice is something equal, and injustice something unequal. The law considers whether one has done something by which another suffered damage. By inflicting a loss on the offender, the judge tries to restore the equilibrium. 

ii. Due Care (Holmes): Dominant theory in US: it’s not that D acted volitionally, but that D acted without due care. No liability for harm until it’s shown that D acted without proper care. 

iii. Distributive Justice/Fair Distribution: tort system shouldn’t allow people who are struck by bad luck to be wiped out by it; tort system should smooth out such dives. Different theorists have different ideas of what is “just distribution.” Calabresi says cost of injury should be spread among all society so that it’s not disproportionate on any one person.

iv. Economic Theory (Coase, Hand): asks what’s efficient, not what’s fair or ethical. Tort law should set rules that are incentives for people engage in behavior such that costs of accidents are low and to act more safely would increase costs. 

Section 3: Products Liability

I. Development of Products Liability Theory

a. Historically, recovery limited to those in privity by contract

i. Winter bottom v. Wright 152 Eng. Rep. 402 (Ex. 1842) (p. 655): (D, owner of carriage, found not liable to P, Winter bottom, employee of person renting carriage) when carriage overturned due to a latent defect.)

b. Recovery allowed for products that, when negligently made, would put life/limb in peril

i. McPherson v. Buick Motor Co. 111 N.E. 1050 (NY 1916) (p. 657): (D, manufacturer of car, held liable to user who bought it from retailer, because there was a defect in the wheel.) 

c. Manufacturer incurs absolute liability when an article that he’s placed on the market, knowing that it’ll be used without inspection, proves to have a defect that causes injury.

i. Ecolab v. Coca Cola Bottling Co. of Fresno 150 P.2d 436 (CA 1944) (p. 665): Concurring opinion promotes strict liability for product defects. (In majority opinion, D found guilty on res ipsa theory.)

II. Modern Products Liability
a. P can recover for manufacturing defects, design defects, and warning defects

i. Manufacturing Defects

1. P cannot recover for a defective product without injury to person or property
a. Casa Clara Condominium Association Inc. v. Charley Topping & Sons, Inc. 620 So. 2d 1244 (FL 1993) (p. 681): (D found not liable for faulty concrete used in building P’s condos.) Court said can’t recover for economic loss (damages for inadequate value/consequential costs such as repair costs) or for possible injury (concrete could explode and cause injury, but hasn’t yet). 

2. P can sue manufacturers, wholesalers, and retailers, but not service providers

a. Palazzo v. Central Medial Health Services, Inc. 668 A.2d 521 (Pa. 1995) (p. 689): (D, a doctor, held not liable when a medical device D implanted in P was defective.) P argued P was billed for item, so D was seller, but court said device was part of the medical service.
3. In absence of specific evidence of defect, P must prove that the product did not perform as intended and exclude all other causes for the product’s failure that are not attributable to D.

a. Speller v. Sears, Roebuck & Co. 790 NE2d 252 (NY 2003) (p. 697): (P charged D with making and selling defective fridge that allegedly caused a fire; only circumstantial evidence available as fridge was burned, and both sides had such evidence. Court allowed case to go to trial.)  
ii. Design Defects: Consumer Expectations vs. Risk-Utility
1. Products don’t have to be accident-proof so long as they’re made right and dangers are either obvious or warned against. (Consumer Expectation)
a. Campo v. Scofield 95 NE2d 802 (NY 1951) (p. 702)
b. Volkswagen of America, Inc. v. Young 321 A.2d 737 (MD 1974) (p. 704): (D found liable only on negligence, not product liability, for seat brackets that failed and exacerbated P’s injury when P’s car was rear-ended.) Court said car maker liable for design defect that maker could’ve reasonably foreseen would cause or enhance injuries on impact, which is not patent or obvious to the user, and which does actually cause or enhance injuries in car wreck.
c. Linear v. Amour of America 909 F.2d 1150 (8th Cir. 1990) (p. 721): (D found not liable for bullet-proof vest design that was open under the arms; P got shot under the arm and died.) Court said obviousness of a defect or danger is material to the issue whether a product is unreasonably dangerous.

d. Holliday v. Stern, Rutgers & Co. 792 A.2d 1145 (MD 2002) (p. 728): (Gun-maker D found not liable for kid who shot himself with his dad’s gun.) Court said gun worked as consumer expected and rejected P’s argument for risk-utility test.
2. Determining if a product is unreasonably dangerous requires weighing product’s utility against risk of injury
a. Wade, On the Nature of Strict Tort Liability for Products: weigh these factors: product’s usefulness and desirability, likelihood and seriousness of injury, availability of substitute safer product, manufacturer’s ability to eliminate the unsafe nature without impairing the item’s usefulness or affordability, user’s ability to avoid danger by use of due care, user’s awareness of danger, and feasibility of spreading loss by price or through insurance.
b. Barker v. Lull Engineering Co. 573 P.2d 443 (CA 1978) (p. 712): (D found liable for loader that failed when used on ground that wasn’t level.) Court said design is defective if product fails to perform as consumer expects it to when used as intended in reasonable manner OR if benefits of design don’t outweigh risk of danger inherent in design
c. Potter v. Chicago Pneumatic Tool Co. 694 A.2d 1319 (CT 1997) (p. 725): (D found liable for Ps’ hand injuries because D’s drills vibrated more than consumer would reasonably expect and that made risk worse than utility.) Court said consumer expectation test helps establish product’s risk and utility; factors jury can consider in determining risk-utility are those from Wada’s article.
iii. Design Defects: Consumer Expectations vs. Risk-Utility

1. Article: Harper and James, Torts: If there’s an obvious danger (e.g. exposed moving parts), a jury should be allowed to decide if reasonable care demanded the manufacturer to install a guard of some kind, even though the danger is obvious.
2. D has duty to warn of latent, and in some cases, obvious dangers. Reasonable warnings convey the danger with the degree of intensity demanded by the nature of the risk. 

a. MacDonald v. Ortho Pharmaceutical Corp. 475 NE2d 65 (MA 1985) (p. 731): (D found liable for P’s stroke resulting from taking birth control pills because its warning wasn’t specific or intense enough.)
3. D does not have duty to warn of defects not discoverable by reasonable testing of product (i.e., doesn’t have to warn of dangers it didn’t know and had no reason to know about)
a. Vassals v. Baxter Healthcare Corp. 696 NE2d 909 (MA 1998) (p. 741): (D found liable for P’s injury from ruptured breast implants because D’s testing of the product was inadequate.)
4. Warning need only be reasonable, not a statement of every possible injury that could flow from the product
a. Hood v. Robe America Corp. 181  F.3d 608 (4th Cir. 1999) (p. 748): (D’s general warnings found adequate to warn P of danger of operating a saw without the blade guards on.)
III. Defenses to Charges of Product Liability
a. D can claim comparative negligence
i. Daly v. General Motors Corp. 575 P.2d 1162 (CA 1978) (p. 755): (P could recover but damages reduced by P’s negligence after P was in a car crash and injured partly by P driving drunk and partly by defective door design.) Court said D’s liability for injuries caused by a defective product remains strict. However, P’s own conduct relative to the product won’t escape unexamined, and there is no reason why the share of P’s damages that flow from his own fault should be borne by others.

b. D can claim suit is preempted by federal law

i. Geiger v. American Honda Motor Co. 529 US 861 (2000) (p. 764): (P couldn’t recover when sued D for defective design because his car didn’t have an airbag, because of car’s compliance with a federal law in effect at the time that made them optional.) Court said state tort actions that impose a duty of care in conflict with that prescribed in a federal law are preempted by the law. Test to see if case is preempted is, if “yes” to any of the following, lawsuit preempted by federal law: Does the law have a preemption provision that preempts the lawsuit? Do ordinary preemption principles nonetheless apply? Does the lawsuit actually conflict with the federal law?

Section 4: Misrepresentation

I. Intentional Misrepresentation

a. Misrepresentation involves an express statement that party makes knowing it is false or with reckless disregard for its truth or falsity, AND an injury resulting from reliance.

i. Pasley v. Freeman 100 Eng. Rep. 450 (K.B. 1789) (p. 1102): (P recovered when D made a knowingly false statement about another party’s credit and P relied on it and lost money lending to that party.) Court said if no injury is occasioned by the lie, it is not actionable, but if it be attended with  damage, it then becomes the subject of an action. 

ii. Edginton v. Fitzmaurice 29 Ch. 459 (Eng. 1885) (p. 1119): (P recovered when P bought bonds from D based on fraudulent statements in the prospectus.) Court said, in order to sustain an action for deceit, P must prove that there was a statements as to facts which was false, that D knew it was false or made the statement without caring if it was true or false, that D intended that the statement be relied upon by P, that P acted on it and sustained damage, and that the statement was either the sole or a material cause of P’s act.
iii. Restatement Second §538 says that D’s misrepresentation has to be on a material fact in order to justify P’s reliance. Material fact is defined as either reasonable person attaching importance to its existence or nonexistence in the transaction, or D knows/should know that P regards the matter as important, even if a reasonable person wouldn’t.

b. Sellers have certain duties to disclose, but buyers generally do not. However, partial disclosure is never OK.

i. Swinton v. Whitinsville Savings Bank 42 NE2d 808 (MA 1942) (p. 1113): (P couldn’t recover when D knowingly sold P a house infested with termites and neither told P about the termites nor tried to conceal it.)
1. Later case law and Restatement Second erode this rule. Restatement Second §551 requires disclosure in certain circumstances and uses situation in Swinton as an example of where disclosure’s required. 

ii. Union Pacific Resources Group v. Rhone-Poulenc 247 F.3d 574 (5th Cir. 2001) (in Swinton notes): once party begins disclosure where it had no duty to do so, it’s then required to do full disclosure – partial disclosure is never ok.
iii. Laidlaw v. Organ 15 US 178 (1817) (p. 1116): (P, the buyer, not liable for fraud when it failed to disclose extrinsic circumstances that could’ve affected its purchase from D.)
1. Restatement §551(k) illustration 6 upholds the rule of Laidlaw.
c. Sales puffery isn’t misrepresentation if buyer and seller are on equal footing, but may be if parties are unequal and puffery is knowingly false.

i. Vulcan Metals Co. v. Simmons Manufacturing Co. 248 F. 853 (2d Cir. 1918) (p. 1108): (P couldn’t recover on puffery – but recovered on other grounds – when it bought vacuum cleaners from D that turned out to be crap. Court found P and D on equal footing because P had chance to examine product and make its own determination on quality.) Court said when the parties are so situated that the buyer reasonably relies on seller’s opinion, seller’ can’t give a false one. But a buyer in equality, who the seller rightly expects will undertake an independent and adequate inquiry into the actual merits of what he gets, has no right to treat as material in his determination puffery statements. 

II. Negligent Misrepresentation

a. Liability for negligent misrepresentation does not extend beyond the parties to the contract without reckless misstatement nor insincere profession (i.e., intentional misrepresentation).

i. Ultramares Corp. v. Touche 174 NE 441 (NY 1931) (p. 1132): (P not liable for negligent misrepresentation when it was supposed to audit Stern’s balance sheet and certify it and while doing so didn’t discover Stern’s fraud. D used balance sheet in deciding whether to lend Stern money and then lost money when the sheet turned out to be wrong and Stern went bankrupt, and so sued P.) 

ii. Restatement Second §552 limits liability for negligent misrepresentation to people who are members of a limited group of persons for whose benefit and guidance that the info is supplied, provided that there’s reliance on that info in the transaction.
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