Torts Outline
· Prof. Stephen Perry (Fall 2003) – 

I. Introduction to Torts
A. Prologue

1. Torts action – in each situation, someone claims that another has caused harm and looks to the law for relief.
2. Primary concern of torts law is whether or not compensation is required for harm done.
3. Fundamental issue – when should losses be shifted from an injury victim to an injurer or some other source of compensation
B. When Should Unintended Injury Result in Liability?

1. Two court-fashioned liability principles – strict liability and negligence
2. Hammontree v. Jenner (Ct. Appeals CA – 1971): [Jenner (D) suffered seizure in ’52 and was diagnosed an epileptic. With medication seizures were brought under control. Had to report his condition to the Department of Motor Vehicles on a periodic basis. Since seizures were under control, was allowed to keep license. In ’67, suffered a seizure while driving, lost control of car, hit Hammontrees’ (Ps’) shop striking Mrs. Hammontree. Ps sued personal injury and property damage. Trial judge instructed jury on negligence rather than strict liability.] Question: In strict liability an appropriate theory for recover when sudden illness renders an automobile driver unconscious? Held: No. Strict liability is an appropriate theory when products cause injury. The theory of negligence, however, is appropriate for auto accidents. Since D showed reasonable care to control his seizures, negligence not shown.
3. Strict liability – 
4. Negligence - Negligence is the failure to use ordinary or reasonable care; the doing of something which a reasonably prudent person would not do, or the failure to do something which a reasonably prudent person would do, under the circumstances similar to those shown by the evidence.
C. The Litigation Process – When an injury occurs, the courts are available for the injured party to redress the injury. The injured party who seeks to recover is called the plaintiff. P will usually be seeking damages for injuries to person or property. The person who is sued for the injury is called the defendant.
1. Evolution of a Lawsuit
a) Pretrial – Prior to the trial, both parties contract attorneys and try to settle the matter. If it cannot be settled, the issues must be litigated.
b) Trial – To initiate the trial, the injured party files a complaint. This complaint lists the bases for the claim. The person who is sued must file an answer. D may make a motion to dismiss, called a demurrer, on the grounds that even if the allegations of fact are true, there is no sound legal theory upon which P is entitled to relief. P must respond with counter-argument. Any factual disputes must be tried to a jury for decision. After the jury’s verdict is returned, the trial is over.
· Burden of proof is on plaintiff. If the jury is in equipoise – cannot decide between the sides – they must rule in favor of D.
c) Post-Trial – If either party is dissatisfied with the trial’s conclusion, an appeal may be taken. The appellate court, however, only reviews issues of law. Appellate decisions explain the proper legal principle and are usually published
2. Damages – Categories of personal injury damage for plaintiff are meant to compensate for both tangible and intangible loss. Tangible loss – items such as doctor’s bills, hospital bills, loss of income, etc. Intangible loss – pain and suffering.
3. Court structure – Trial Court → Court of Appeals → Supreme Court (except in NY where the structure is Superior Court → Appellate Division → Court of Appeals).
D. The Parties and Vicarious Liability
1. Christensen v. Swensen (S.Ct. Utah – 1994): [Swensen (D), a Burns employee, assigned to guard gate at their plant. While on 15 minute lunch break, went to pick up food and when returning collided with P’s motorcycle just outside Burns’ property. Suit brought against Swensen and Burns on basis of respondeat superior (doctrine which says employers are vicariously liable for torts committed by employees while acting within the scope of their employment (scope is a question of fact that must be submitted to jury unless the employee’s activity is so clearly within or outside the scope of employment that reasonable minds cannot differ. Then the court can decide the issue as a matter of law). Summary judgment for D on basis that Swenson acting outside scope of employment.] Question: Under the doctrine of “respondeat superior,” could Burns be held liable for employee Swensen’s negligence? Held: Yes. Acts falling within the scope of employment are those acts which are so closely connected with what the servant is employed to do and so fairly and reasonably incidental to it, that they may be regarded as methods, even though quite improper ones, of carrying out the objective of employment. Three criteria to determine scope of employment: (1) the employee’s conduct must be of the general kind the employee is hired to perform (employee must be about the employer’s business and the duties assigned by the employer rather than being wholly involved in a personal endeavor); (2) employee’s conduct must occur substantially within the hours and ordinary spatial boundaries of the employment; (3) employee’s conduct must be motivated, at least in part, by the purpose of serving the employer’s interest. Summary judgment inappropriate because reasonable minds could differ as to whether Swenson was acting within or outside the scope of her employment
II. The Negligence Principle

A. Fault vs. Strict Liability

1. Three standards of Harm: (1) intentional harm; unintentional harm – (2) strict liability and (3) negligence.
2. Brown v. Kendall (MA – 1850) [ two dogs belonging to P and D fighting; D tried to separate dogs with stick; while doing so unintentionally hit P in eye w/ stick causing grave damage] When a defendant is engaged in a lawful act and injures a plaintiff, P may not recover damages if: (1) the plaintiff and defendant exercised ordinary care; (2) the plaintiff and defendant failed to exercise ordinary care; or (3) the plaintiff failed to exercise ordinary care, but D did use it. If it appears that D was doing a lawful act, and unintentionally hit and hurt the plaintiff, then, unless it also appears to the satisfaction of the jury that D is chargeable with some fault, negligence, carelessness, or want of prudence, P fails to sustain the burden of proof and is not entitled to recover. Standard of care is an objective standard related to the degree of care prudent and cautious persons under similar circumstances would exercise. P has burden of proof.
3. Richard Epstein, Intentional Harm [tension between negligence and strict liability] Divergent treatment where D has taken reasonable (but unsuccessful) steps to avoid harming P. Under negligence, D is not held liable. Question is who should bear the costs for the injury. Strict liability says that D should not be allowed to force others to bear his costs because prior to the accident he made a decision that was rational in the case. As a matter of fairness, D should be required to treat the harms which he has inflicted upon another as though they were inflicted upon himself.
B. The Central Concept
1. The Standard of Care

a) Adams v. Bullock (NY – ’19) [D operated trolley w/ overhead wires; wires crossed near a bridge; Adams, while using bridge as shortcut, swung 8-ft. wire overhead and got electrocuted and was injured.] There was no breach of duty of reasonable care. Duty to exercise all reasonable precautions to minimize resulting perils (did so). This accident was extraordinary – not within the area of normal prevision. No special danger at this crossing, no like accidents, no custom dictating D operate otherwise. Only way to prevent strange accident like this is to completely dismantle system. To hold D liable here would be to charge it as an insurer.
b) Braun v. Buffalo Gen. El. Co. (NY – ’11) [D strung electric wires above vacant lot, insulation allowed to erode exposing wires, 15 years later building begun on lot and carpenter killed by contact with exposed wires] - This type of injury was foreseeable in that was foreseeable that building would go up on this lot potentially exposing the construction crew. D bound to anticipate what was usual (not what was exceptional) and act accordingly.
c) United States v. Carroll Towing Co. (2nd cir. – ’47) [D’s negligence is securing P’s ship caused it to break free, ram a tanker damaging its hull, and sink ruining US’s cargo. Evidence indicated that siphoning efforts by other boats in the area would have kept the barge afloat, but P’s bargee was absent and did not sound the warning.] – Bargee was negligent in being ashore and that negligence contributed to the loss of the barge. Barge owner’s liability depends upon whether his burden of adequate precaution (B) is less than (<) the probability that the barge will break away (P) multiplied by the gravity of the resulting injury if it does (L) [the Hand test]. If B<PL, the barge owner is negligent. Reasonably foreseeable that some sort of negligence might occur, bargee should have been present during daylight hours unless had some excuse (look to custom to see if should have been present at night). Cost-benefit analysis (compare magnitude of loss if accident occurs to probability of accident and burden of taking precautions to avert it). The economic meaning of negligence.
d) Bolton v. Stone (UK – 1951) [P hit by cricket ball from D’s cricket ground while standing in street near her house] – Readily foreseeable that accident like this would occur – balls had been driven into street before, but the chance of injury was small. Test is whether the risk of damage to a person on the road was so small that a reasonable man in the position of D would have through it right to refrain from taking steps to prevent the danger. Should take into account not only how remote is the chance that a person might be struck, but also the seriousness of the injury if struck. Should not take into account the difficulty of remedial measures. The law of negligence is concerned less w/ what is fair than with what is culpable.
e) Wagon Mound II [D’s ship negligently discharged oil into the harbor; which oil caught fire and damaged P’s ship] Even where the risk is small, a reasonable man would only neglect such a risk if he had some valid reason for doing so, such as it would involve considerable expense to eliminate the risk. It is justifiable not to take steps to eliminate a real risk if it is small and if the circumstances are such that a reasonable man careful of the safety of his neighbor would think it right to neglect it. [here discharging oil not justifiable – is an offense and caused serious financial loss to P, so from all points of view was P’s duty and in P’s interest to stop the oil discharge immediately] 
f) Grimshaw v. Ford Motor Company (CA – ’81) [pinto hatchback stalled on highway and exploded into flames when rear-ended by other car. Driver died and P, a minor passenger, suffered severe and permanent burns; evidence that D knew of problems w/ car but didn’t fix them even though fixes inexpensive] Punitive damages awarded for design defect b/c of malice (civil code §3294: In an action for the breach of an obligation not arising from contract, where the defendant has been guilty of oppression, fraud, or malice, express or implied, the plaintiff, in addition to the actual damages, may recover damages for the sake of example and by way of punishing the defendant – punitive damages). Malice has been interpreted to include not only a malicious intent to injure the specific person harmed, but also conduct evincing a conscious disregard of the probability that the actor’s conduct will result in injury to others. That malice encompases conduct evincing callous and conscious disregard of public safety by those who manufacture and market mass produced articles is consonant with and further the objectives of punitive damages (punishment and deterrence of like conduct by the wrongdoer and others). In the traditional noncommercial intentional tort, compensatory damages alone may serve as an effective deterrence against future wrongful conduct but in commerce related torts, the manufacturer may find it more profitable to treat compensatory damages as a part of the cost of doing business rather than to remedy the defect. [D decided to defer correction of the design shortcomings by engaging in a cost-benefit analysis balancing human life and limb against corporate profits. Institutional mentality was one of callous indifference to public safety]
g) Gary Scwartz, The Myth of the Ford Pinto Case – There is a difference between a manufacturer imposing a risk upon consumer and consumers voluntarily assuming a risk. The public is more likely to view a risk as imposed on consumers if those consumers are unaware of the risk in buying the manufacturer’s product.
2. The Reasonable Person

a) Bethel v. NYC Transit Authority (NY – ’98) [P hurt on D’s bus when the wheelchair accessible seat collapsed under him. P said D had constructive of defect] Court rejects the application of a “duty of highest care” to common carriers and instead requires the traditional, basic  negligence standard of reasonable care under the circumstances. This standard is an external objective one defined by the actions of the “reasonable person of ordinary prudence” – a fictional legal creation.
b) Stewart v. Motts (PA – ’95) A reasonable man must exercise care in proportion to the danger involved in his act. Thus, when a reasonable man is presented with circumstances involving the use of dangerous instrumentalities (gasoline here), he must necessarily exercise a higher degree of care proportionate to the danger.
c) Reasonable person standard: The law considers what would be blameworthy in the average man, the man of ordinary intelligence and prudence, and determines liability by that. The law presumes a man to possess ordinary capacity to avoid harming his neighbors, unless a clear and manifest incapacity be shown. Law does not, however, in general hold him liable for unintentional injury unless, possessing such capacity, a man of ordinary intelligence and forethought would have been to blame for acting as he did. Exceptions:
· Physical handicap: When the defendant suffers a physical handicap, the “reasonable person” will be deemed to have the same handicap (see Restatement 2nd §283(c)).
· Mental incapacity: A person with mental incapacity is held to the same standard of care as a person of ordinary intelligence because of the difficulties that would occasion determining the degree of disability (Vaughan v. Menlove – no rule at all if considered individual intelligence because is infinitely various; Bashi v. Wodarz – unless the actor is a child, his insanity or other mental deficiency does not relieve the actor from liability for conduct which does not conform to the standard of a reasonable man under like circumstances). 
i. Exception is for insane persons where malice or intent is necessary for the cause of action (not applicable to negligence) – see Restatement §283(b). 
ii. Exception in general for driver faced with sudden unconsciousness (no liability if actions at the relevant time were wholly beyond his control – Roberts v. Ramsbottom - should have realized significant of prior mishaps however).
· Children: Usual objective standard somewhat modified in the case of children. [Apart from statutes making parents vicariously libel for malicious mischief committed by their children, parents rarely vicariously libel for kids. Can be liable for own negligence, however, in permitting kids to do something beyond their ability or failing to exercise control over a dangerous child.]
i. Majority view = standard is based on what may be expected of children of like age, intelligence and experience.
ii. Common law = a child under the age of 7 presumed to be incapable of negligence, between the ages of 7-14 rebuttably presumed incapable, and over 14 presumed capable.
iii. Minority Rule = a minority of jurisdictions still have arbitrary age limits.
iv. When engaged in “adult activity” = a few jurisdictions still make the age, intelligence, and experience allowance when a child is driving a car or engaging in other “adult” activities, but the majority of cases hold children to an adult standard in such situations (Dellwo v. Pearson – 12-yr-old driving motor boat – it would be unfair to public to permit a minor in the operation of a motor vehicle to observe any other standards of care and conduct than those expected of all others. Public can’t divine whether driver is a minor or adult and so usually cannot protect against youthful imprudence even if warned).
· Emergency Doctrine: says that a person confronting an emergency not of his or her own making is “required to exhibit only an honest exercise of judgment.” An increasing number of states refuse to give an emergency charge in any negligence case (Lyons v. Midnight Sun Transportation Services, Inc. – with or without an emergency, the standard of care a person must exercise is still that of a reasonable person under the circumstances. Doctrine serves no positive function).
d) N.S.P.C.A. v. Hudson (UK – ’93) [aussie electrocutes dog w/ electric wire to stop from fouling stoop, but is the same charge as for cattle] Although the reasonable person would have appreciated the risk of electric shock causing the animal to suffer, the defendant did not perceive any risk of harm. D’s mistaken but genuine belief affords him a defense. However, there must be an objective test so even if D appreciated no risk, it is enough that a reasonable person would have. [charge should be more lenient perhaps though]
C. Role of Judge and Jury

1. In general

a) Baltimore & Ohio Railroad Co. v. Goodman (U.S. – ’27) [P run down at grade crossing. D says P’s own negligence caused death. P driving truck across crossing, no practical view beyond section house; was driving slowly; daylight and P familiar w/ crossing] - Nothing is suggested by the evidence to relieve Goodman from responsibility for his own death. If a driver cannot be sure otherwise if a train is dangerously near he must stop and get out of his vehicle to look. It seems that if he relies upon hearing the train or seeing signal and takes no further precaution he does so at his own risk. Question of duty of care generally left to jury, but question of standard of conduct is a question for the court.
b) Pokora v. Wabash Railway Co. (U.S. – ’34) [P crossing railroad tracks no good view of tracks, no bells or whistles, struck by train] – Rejects Goodman statement that driver should get out and look as being ridiculous (train arrive while getting back in car, no better off). Standards of prudent conduct should be taken over from the facts of life (no one gets out and looks). 
c) Andrews v. United Airlines, Inc. (9th cir. – ’94) [briefcase fell from overhead compartment and seriously injured P. No one knows what caused fall. P alleges only that the injury was foreseeable and the airline didn’t prevent it] United is a common carrier and owes both a duty of utmost care and the vigilance of a very cautious person towards its passengers. Even so, it is not an insurer of its passengers’ safety. In 1987 the airline had received 135 reports of items falling from overhead bins and as a result decided to add a warning to its arrival announcement that passengers should use caution in opening bins as items might have shifted during flight. Could have taken further measures. Question is whether or not having only the warning was sufficient to protect passengers – No because United did not demonstrate that retrofitting bins with netting would be prohibitively expensive or grossly interfere with the convenience of its passengers. (at least one other airline has retrofitted with netting. Summary judgment not appropriate here b/c jury could have found either way.
d) Restatement 2nd §286: standard of conduct – The court may adopt as the standard of conduct of a reasonable man the requirements of a legislative enactment or an administrative regulation whose purpose is found to be exclusively or in part (a) to protect a class of persons which includes the one whose interest is invaded and (b) to protect the particular interest which is invaded, and (c) to protect that interest against the kind of harm which has resulted, and (d) to protect that interest against the particular hazard from which the harm results.
e) Restatement 2nd §288A: excused violations – An excused violation of a legislative enactment or an administrative regulation is not negligence. Unless the enactment or regulation is not negligence, its violation is excused when (a) the violation is reasonable b/c of the actor’s incapacity; (b) he neither knows nor should know of the occasion for his compliance; (c) he is unable after reasonable diligence or care to comply; (d) he is confronted by an emergency not due to his own misconduct; (e) compliance would involve a greater risk of harm to the actor or to others.
2. The Role of Custom

a) Trimarco v. Klein (NY – ’82) [P injured when fell through glass door that enclosed his tub in D’s apartment building. Door was ordinary glass rather than tempered glass, meaning it no longer conformed to safety standards] When proof of an accepted practice is accompanied by evidence that the defendant conformed to it, this may establish due care; conversely, when proof of  a customary action is coupled with a showing that it was ignored and that this departure was a proximate cause of the accident, it may serve to establish liability. Customary practice and usage need not be universal. Is enough that it be fairly well-defined and in the same calling or business so that the actor may be charged with knowledge of it or negligent ignorance. The fact that it is customary is not enough though, must also be reasonable. for the jury to decide whether, at the point of time when the accident occurred, the modest cost and ready availability of safety glass and the dynamics of the growing custom to use it for shower enclosures had transformed what once might have been considered a reasonably safe part of the apartment into one which, in the light of later developments, no longer could be so regarded.
b) LaVallee v. Vermont Motor Inns, Inc. (VT – ’89) [p fell down in room during power outage, said foreseeable and should have had battery powered light fixtures in all the rooms] While industry custom is not conclusive in any case, it is a useful guide, unless it is apparent that under the particular circumstances of the case a reasonable person would not conform to the industry-wide custom (no custom of emergency lighting motel rooms).
c) Garthe v. Ruppert [p slipped on brewery floor, sought to admit evidence that while most breweries had slippery floors, one local brewery had a technique that kept floors from getting slippery] It has “never been permitted to take one or two instances as a gauge or guide in place of the custom of the trade.”
3. The Role of Statutes

a) Martin v. Herzog (NY – ’20) [P and husband driving at night in buggy, struck D’s auto at curve, husband killed; P says D negligent in straying from side coming around curve; D says P negligent in not using lights in violation of statute] - The unexcused omission of the statutory signals is negligence in itself (lack of lights). To omit, willfully or heedlessly, the safeguards prescribed by law for the benefit of another that he may be preserved in life or limb, is to fall short of the standard of diligence to which those who live in organized society are under a duty to conform. The omission of the lights was a wrong, and being wholly unexcused was also a negligent wrong.
b) Clinkscales v. Carver (CA – ’43) The decision as to what the civil standard should be rests with the court, and the standard formulated by a legislative body in a police regulation or criminal statute becomes the standard to determine civil liability only because the court accepts it. In the absence of such a standard the case goes to the jury which must determine if defendant acted in a reasonable manner.
c) Tedla v. Ellman (NY – ’39) [two junk collectors, brother and sister, walking down highway. No sidewalk and couldn’t push junk down grass center. Lots of traffic on westbound side so walked on eastbound side. Struck from behind by D’s car; D argues contributory negligence b/c Ps’ in disregard of statute dictating pedestrians should walk against traffic.] When the legislature has spoken, the standard of care required is no longer what the reasonably prudent man would do under the circumstances but what the legislature has commanded. Court tries to argue this isn’t a safety statute but a “rule of the road.” A general rule of conduct – and, specifically, a rule of the road – may accomplish its intended purpose under usual conditions, but, when the unusual occurs, strict observances may defeat the purpose of the rule and produce catastrophic results. Court says they cannot assume reasonably that the legislature intended that a statute enacted for the preservation of life and limb of pedestrians must be observed when observance would subject them to more imminent danger.
d) Courts have long been unwilling to use statutory violations in cases in which the harm that occurred was different from the harm that the legislature apparently was seeking to prevent. (De Haen v. Rockwood Sprinkler Co. – The violation of a statute “does not establish liability if the statute is intended to protect against a particular hazard and a hazard of a different kind is the occasion of the injury.”)
e) Licensing Statutes have generally not been used to set standards of care b/c the purpose of such a statute is to protect the public from actions performed by unskilled persons. This requires P to in effect show negligence (that D lacked the requisite skill). Most common example is car accident w/ unlicensed driver. Lack of license is irrelevant to tort claim.
· Exception: CPLR §4504(d) provides that in any action for personal injuries against a person not authorized to practice medicine “the fact that such person practiced medicine without being so authorized shall be deemed prima facie evidence of negligence.”
D. Proof of Negligence

1. Types of Evidence: (1) documentary or “real” evidence (flight recorder in plane crash, broken bottle, videotape of car wreck); (2) visible evidence (photos of skid marks); (3) direct evidence (testimony from eyewitnesses). Most evidence, however, is circumstantial (the proof of one fact, or group of facts, that gives rise to an inference by reasoning that another fact must be true).
2. Negri v. Stop and Shop, Inc. (NY – ’85) [D had constructive notice of dangerous condition that allegedly caused P’s injury – broken jars of baby food] Cannot be said that circumstantial evidence was insufficient to permit the jury to draw the necessary inference that baby food caused injury and that the condition was there for such a length of time that the store could have discovered and remedied the condition. (constructive notice)
3. Gordon v. American Museum of Natural History (NY – ’86) [P fell on D’s front entrance steps; says slipped on white waxy paper from concession stand and that D negligent insofar as its employees failed to discover and remove the paper before he fell] No evidence in the case indicating how long the paper could have been on the steps. This absence of evidence offers no way to determine whether D’s employees should have had constructive notice of its presence. In the absence of evidence on a material issue, a court should not submit the case to the jury. To constitute constructive notice a defect must be visible and apparent and ti must exist for a sufficient length of time prior to the accident to permit defendant’s employees to discover and remedy it. (no constructive notice).
4. Moody v. Haymarket Associates (Maine – ’99) [P fell on wet floor in D’s building; sued for negligence of D’s janitor in not drying the floor or warning of wetness] Trial judge allowed D to admit evidence sowing that D’s premises had been free from accidents for 10 years prior to trial; Supreme Court reversed judgment for D because trial judge erred in allowing the admission of this evidence.
5. Byrne v. Boadle (U.K. – 1863) [P walking down street when flour barrel rolled out of D’s window striking him and injuring him. No other evidence except D was a dealer in flour] All that is necessary to get the case to a jury is that reasonable persons would say that more likely than not there was negligence. The barrel did not roll out of a warehouse without some negligence. The fact of the barrel falling is prima facie evidence of negligence. The barrel was in the custody of the defendant who occupied the premises, and who is responsible for the acts of his servants who had control of it; and the plaintiff who was injured by it is not bound to show that it could not fall without negligence, but if there are any facts inconsistent with negligence it is for the defendant to prove them.
6. McDougald v. Perry (FL – ’98) [P driving behind D; D crossed railroad tracks, spare tire came loose and crashed into P’s windshield; tire was secured in cradle w/ chain and nut and bolt; D said had checked before left but didn’t check every link] Res Ipsa Loquitur – the thing speaks for itself. Rule of evidence that permits, but does not compel, an common-sense inference of negligence where direct proof of negligence is wanting, provided certain elements consistent with negligent behavior are present (P must establish that instrumentality causing her injury was under the exclusive control of D, and that the accident is one that would not, in the ordinary course of events, have occurred without negligence on the part of the one in control). P not required to eliminate w/ certainty all other claims or inferences, all that is required is evidence from which reasonable persons can say that on the whole it is more likely than not negligence. Res ipsa not applicable where the facts surrounding the incident were discoverable and provable. Is applicable in this case.
7. Res Ipsa Loquitur: The doctrine of res ipsa loquitur has three conditions: (1) the accident must be of a kind which ordinarily does not occur in the absence of some negligence; (2) it must be caused by an agency or instrumentality within the exclusive control of the defendant; (3) it must not have been due to any voluntary action or contribution on the part of the plaintiff.
8. Ybarra v. Spangard (CA – ’44) [P entered hospital for appendectomy, woke w/ severe pain between neck and right shoulder; condition worsened after release to paralysis and atrophy; sues all doctors and nurses who were involved in his treatment for medical malpractice] Res ipsa may be applied here (departure from rule of exclusive control). Without the aid of the doctrine a patient who received permanent injuries of a serious character, obviously the result of someone’s negligence, would be entirely unable to recover unless the doctors and nurses in attendance voluntarily chose to disclose the identity of the negligent person and the facts establishing liability. Would be unreasonable to require P to identify the negligent D, insofar as he was unconscious throughout the operation. In a modern hospital a patient is likely to come under the care of a number of persons in different types of contractual and other relationships with each other. Every defendant in whose custody the plaintiff was placed for any period was bound to exercise ordinary care to see that no unnecessary harm came to him and each would be liable for failure in this regard. Where a person is rendered unconscious to receive medical treatment and an untreated part of his body is injured, those entrusted w/ his care have the burden of initial explanation.
a) Ybarra was rejected in Barrett v. Emanuel Hospital (OR – ’83) which said that the “modern discovery practice” casts doubt on the need for the approach in Ybarra, and that the inference of res ipsa loquitur is permitted only when the plaintiff is able to establish that a particular defendant’s conduct was the cause of the plaintiff’s harm. Went on to say that special protections for unconscious patients could be achieved in various ways which may warrant societal consideration (strict liability or some form of respondeat superior liability), but that the objective should not be pursued by “stretching a permissible inference beyond the point where there are underlying facts other than the result from which it can be reasonably drawn.”
E. Special Case of Medical Malpractice

1. In Robbins v. Footer the court says that the reasonable person standard of negligence is modified for medical malpractice cases to account for the defendant’s specialized knowledge. Although the law imposes a higher standard of care on doctors, it allows the profession, as a group, to set its own legal standards of reasonable conduct. As part of his prima facie case a medical malpractice plaintiff must affirmatively prove the relevant recognized standard of medical care exercised by other physicians and that D departed from that standard when treating P. Generally, P must present expert testimony since the technical complexity of the facts and issues usually prevents the jury itself from determining the standard of care and whether D’s conduct conformed to that standard.
2. Sheeley v. Memorial Hospital (R.I. – ’98) [P gave birth; D performed episiotomy; P developed complications from this and sued; at trial the judge excluded the testimony of P’s expert witness] In a medical malpractice case expert testimony is an essential requirement in proving the standard of care applicable to the defendant, “unless the lack of care is so obvious as to be within the layman’s common knowledge.” The determination of the competency of an expert witness to testify is within the discretion of the trial judge. Even though the proposed expert did not practice in the same specialty as the defendants, he clearly had the prerequisite knowledge, skill, experience, training or education in the field of the alleged malpractice. Appropriate standard of care should not be compartmentalized by a physician’s area of professional specialization or expertise. On the contrary, the focus should be on the procedure performed and the question of whether it was executed in conformity with the recognized standard of care, the primary concern being whether the treatment was administered in a reasonable manner. While the resource available to a physician, his or her specific area of practice, and the length of time he or she has been practicing are all issues that should be considered by the trial justice in making a decision about the qualification of an expert, no one issue should be determinative. Except in extreme cases, a witness who has obtained board certification in  a particular specialty related to the procedure in question, especially when that board certification reflects a national standard of training and qualification, should be presumptively qualified to render an opinion. Rejects same or similar locality rule (experts must be from same or similar locality – can’t apply city rules to country life) in favor of a national standard (a physician is under a duty to use the degree of care and skill that is expected of a reasonably competent practitioner in the same class to which he or she belongs, acting in the same or similar circumstances).
3. Hospitals themselves may be negligent for failing to use reasonable care in keeping their facilities safe and in failing to select and retain only competent physicians both to serve on the staff and physicians from the community to exercise staff privileges (Welsh v. Bulger)
4. Connors v. University Associates in Obstetrics & Gynecology, Inc. (2nd cir. – ’93) [P underwent surgery to become pregnant; after surgery lost function in her right leg; P’s expert testified lack of requisite care in use of retractor caused injury; D’s expert claimed otherwise; may a trial judge instruct jury on res ipsa loquitur in malpractice case w/ expert testimony?] Unless a medical malpractice case is factually simple (like leaving a sponge in patient), jurors’ common experience will fail to provide them with the insight required for them to determine whether certain injuries can only be the result of negligence. In non-obvious cases, the court has the choice either to allow the instruction and permit the jury to be educated through experts or disallow the application of res ipsa loquiter, leaving a plaintiff to demonstrate negligence solely through expert opinion. The Restatement explicitly encourages the use of expert testimony in medical malpractice cases involving res ipsa loquitur (§328D). Experts can educate jurors, training them into a higher level of common knowledge. Jurors then will be able to determine for themselves whether the expert’s opinion is credible, after also considering the opinions of the defense experts that res ipsa does not apply.
5. Matthies v. Mastromonaco (NJ – ’99) [Elderly P fell in apartment and broke hip; doctor decided for bed rest rather than surgery b/c though it would be too risky; P’s femur displaced, her right leg shortened, and never regained ability to walk; sued for malpractice in that D did not get her consent for foregoing the option of surgery] Choosing among medically reasonable treatment alternatives is a shared responsibility for patients and doctors. The doctrine of informed consent applies to noninvasive as well as invasive procedures. Informed consent claims under negligence look at doctor’s deviance from a standard of care. Decisive factor is whether the doctor adequately presents the material facts so that the patient can make an informed decision. 
6. Revocation of consent: Schreiber v. Physicians Ins. Co. – earlier consent may be withdrawn while there is still time to adopt an alternative course of action.
7. Inexperience physician not required to reveal his inexperience (Whiteside v. Lukson)
8. Shine v. Vega – a competent adult may refuse lifesaving treatment. If and only if the patient is unconscious or otherwise incapable of giving consent, and either time or circumstances do not permit the physician to obtain the consent of a family member, may the physician presume that the patient, if competent, would consent to life-saving medical treatment. Even that intervention only possible if the actor has no reason to believe that the other, if he had the opportunity to consent, would decline.
III. The Duty Requirement (Physical Harm)

A. Introduction

1. Privity Doctrine: courts held that the manufacturer of a product generally owed a duty of care in its manufacture only to the person who acquired the product from the maker. No general duty of care was owed to remote buyers or users.
a) Privity doctrine survived into the 20th century – downfall in MacPherson v. Buick Motor Co. (1916) where Judge Cardozo determined that a car manufacturer owed a duty of due care to someone who bought a car from an intermediate dealer saying, “if the nature of the thing is such that it is reasonably certain to place life and limb in peril when negligently made, it is then a thing of danger. Its nature gives warning of the consequences to be expected.”
2. Palsgraf v. Long Island R.R. (NY –’28) [P injured when D’s agents helping man onboard train dislodge his package and it explodes causing a shockwave that makes scales fall on P a distance away. Nothing in appearance of package to indicate it contained anything dangerous (fireworks)] Negligence is not actionable unless it involves the invasion of a legally protected interest (the violation of a right) and the conduct of the defendant’s guards, if a wrong in relation to the holder of the package, was not a wrong in its relation to the plaintiff standing many feet away. Negligent conduct is conduct that fails to meet the standard of what a reasonable person, with average skill, judgment and intelligence would do under the circumstances. To recover under negligence principles, plaintiff must show that 1) the defendant was under a duty to act as a reasonable person, 2) defendant failed in that duty, and 3) defendant’s conduct was the proximate cause of plaintiff’s injury. Court finds no duty here, so no need to go through other steps. Plaintiff must show a wrong to herself (a violation of her own right) and not merely a wrong to someone else, nor conduct that is “wrongful” because unsocial but not “a wrong” to anyone. Foreseeable risk defines the duty to be obeyed, and risk imports relation; it is risk to another or to others within the range of apprehension. It is not necessary that the defendant should have notice of the particular method in which an accident would occur, if the possibility of an accident was clear to the ordinary prudent eye. Some acts, such as shooting, are so imminently dangerous, however unexpectedly, as to impose a duty of prevision not far from that of an insurer.
3. William Prosser, Palsgraf Revisited: The choice of who must bear the cost is between the innocent plaintiff and a defendant who is admittedly at fault. If the loss is out of proportion to the defendant’s fault, it can be no less out of proportion to the plaintiff’s innocence. If it is unjust to make the defendant bear the loss which he could not have foreseen, it is no less unjust to the plaintiff to make him bear a loss which he too could not have foreseen and which is not even due to his own negligence but to that of another. In these cases there is no justice to be had.
4. H.L.A. Hart & Tony Honore, Causation in the Law: The apparent unfairness of holding a defendant liable for a loss much greater than he could foresee to some extent disappears when we consider that a defendant is often negligent without suffering punishment or having to pay compensation. There is therefore no necessary injustice in holding a negligent defendant liable for the harm he causes by his negligent act. “The idea is that a man who starts something should be responsible for what he has started.”
B. Obligation to Others

1. Liability in negligence - can be based on negligent action or on the failure or omission of the defendant to act if she is under an affirmative duty to act.
2. Misfeasance v. Nonfeasance:
a) Misfeasance: acting negligently (active misconduct that works positive injury to another); if a person under no duty to take affirmative action undertakes assistance and is thereafter negligent in what she does or does not do, she is negligent. If a defendant undertakes a duty, that act must be performed with reasonable care.
b) Nonfeasance: failing to act (a wrongful failure to take positive steps to prevent harm from occurring); nonfeasance creates no duty for the defendant, assuming a person is under no duty to take affirmative action.  Generally speaking, there is no liability for nonfeasance.
3. Harper v. Herman (MN – ’93) [P (20) guest on D’s boat. Was not invited by D, but by another guest on boat. D was an experienced boat owner and had spent hundreds of hours operating boats on Lake Minnetonka. P had some experience swimming in lakes, but no formal diving training. When D stopped the boat and was lowering the boat’s ladder, P unexpectedly and without warning dove into the water, severing his spinal cord and being rendered a C6 quadriplegic] An affirmative duty to act arises only when there is a special relationship between parties. This relationship is generally found only on the part of common carriers, innkeepers, possessors of land who hold land open to the public, and persons who have custody of another person under circumstances in which that other person is deprived of normal opportunities to protect him. Here, P was not vulnerable and he had the ability to protect himself. D did not hold power over his guests’ welfare, and the guests’ did not expect D’s protection. In the absence of a duty to provide protection, superior knowledge of a dangerous condition by itself does not establish liability in negligence. D owed no affirmative duty of care.
4. Non-negligent injury: Restatement 2nd §322: If the actor knows or has reason to know that by his conduct, whether tortious or innocent, he has caused such bodily harm to another as to make him helpless and in danger of further harm, the actor is under duty to exercise reasonable care to prevent such further harm
5. Non-negligent creation of risk: D has affirmative duty to remove hazard or to warn others of it, though he was not liable for creating the hazard (Simonsen v. Thorin).  Restatement 2nd §321: one who has done an act and subsequently realizes or should realize that it has created an unreasonable risk of causing physical harm to another, is under a duty to exercise due care to prevent the risk from occurring even though at the time the actor had no reason to believe that his act would create such a risk.
6. Restatement 2nd §323: negligent performance of undertaking to render services – One who undertakes, gratuitously or for consideration, to render services to another which he should recognize as necessary for the protection of the other’s person or things, is subject to liability to the other for physical harm resulting from his failure to exercise reasonable care to perform his undertaking if (a) his failure to exercise such care increases the risk of such harm or (b) the harm is suffered because of the other’s reliance upon the undertaking.
7. When P asks for warning from D: Morgan v. County of Yuba [P asked sheriff to let know when prisoner be released; sheriff promised to but forgot and prisoner killed P] – liability should exist if P can establish that relied on the promise and would have acted differently w/o it.
8. Farwell v. Keaton (Mich. – ’76) [D and P’s son drinking liquor. Chased girls, P got severely beaten by some boys; D drove P around for several hours before driving him home and leaving P in the backseat of the car; he wasn’t found til next day; died from beating. P’s father sued saying D had duty to render aid to P] D and Farwell were companions on a social venture. Because of this common venture, a special relationship arose between them. Therefore, when D knew or should have known of Farwell’s Peril, he had a duty to render aid. In addition, D undertook a duty of care and had a responsibility to fulfill it reasonably.
9. Restatement 2nd §324: One who, being under no duty to do so, takes charge of another who is helpless is subject to liability caused by (a) the failure of the actor to exercise reasonable care to secure the safety of the other while within the actor’s charge, or (b) the actor’s discontinuing his aid or protection, if by doing so he leaves the other in a worse position than when the actor took charge of him.
10. Rescue: Restatement §326: One who intentionally prevents a 3rd person from giving another aid necessary to prevent physical harm to him, is subject to liability. Barnes v. Dungan – duty not to interfere w/ a rescue.
11. H.R. Moch Co. v. Rensselaer Water Co. (NY – ’28) [Defendant waterworks had a contract with the city of Rensselaer to supply water for various purposes, including service at fire hydrants. A building caught fire and the flames spread to plaintiff’s warehouse, destroying it.  Plaintiff sued alleging that the water company’s failure to supply adequate water permitted the spread of the fire to the warehouse] The waterworks failure to supply sufficient water was a negligent omission (nonfeasance) not negligent performance (misfeasance), and that the failure to furnish an adequate supply of water was at most a denial of a benefit, not the commission of a wrong.
12. Strauss v. Belle Realty Co. (XX – ’85) [P a resident of an apartment building that had its electrical power supplied by Consolidated Edison (D). Both P’s own apartment and the common areas of the apartment were supplied power by D. During the power blackout of NYC in 1977, P’s apartment building lost its power. P fell in a dark stairway and sued D and Belle Realty Company] - The contractual relationship to light the common area was with the apartment owner. D had no contractual relationship with P to light that area. Under these circumstances, D owes no additional duties outside of those defined in the contract. Substantial public policy lends aid to D’s claim of no duty. The blackout was system-wide and had an impact on millions of people. Although P may be a foreseeable plaintiff, he was not a member of a narrow class. To allow recovery here would extend liability to millions of people (issue of unlimited liability). No duty of care owed.
13. Uhr v. East Greenbush Central School District (NY – ’99) [Plaintiff parents sued defendant school district alleging that defendant, in violation of state statute, had failed to test the infant plaintiff annually for scoliosis, and that this failure necessitated surgery that could have been avoided if the statute had been obeyed] A statutory command does not necessarily carry with it a right of private enforcement by means of tort litigation. When a statute itself expressly authorizes a private right of action there is no need for further analysis. When a statute is silent courts have had to determine whether a private right of action may be fairly implied. Sheehy three-part test to determine whether right can be implied:
a) Whether the plaintiff is one of the class for whose particular benefit the statute was enacted;
b) Whether recognition of a private right would promote the legislative purpose (two prong inquiry);
· What was the legislature seeking to accomplish when it enacted the statute? (ex. seeking to benefit the population as a whole by creating broad-based screening examinations for scoliosis, recognizing that early detection could serve the entire public in both its health and purse)
· Would a private right of action promote that objective? (risk of liability for failure to screen will encourage compliance with Education Law) 

c) Whether creation of such a right would be consistent with the legislative scheme (ex. Not here b/c Legislature has expressly charged the Commissioner of Education with the duty to implement Education Law and Commissioner has the power to withhold public funding from noncompliant school districts)
Since legislature excluded liability for misfeasance, wouldn’t make sense to impose liability for nonfeasance. Would be more in harmony with legislative scheme to extend immunity to cases of nonfeasance.
14. Restatement 2nd §874A: “When a legislative provision protects a class of persons by proscribing or requiring certain conduct but does not provide a civil remedy for the violation, the court may, if it determines that the remedy is appropriate in furtherance of the purpose of the legislation and need to assure the effectiveness of the provision, accord to an injured member of the class a right of action, using a suitable existing tort action or a new cause of action analogous to an existing tort action.”
a) Some courts instead ask if a state legislature, in creating a new statutory duty, either explicitly or implicitly “intended” to create civil liability.
15. Duty to Rescue: The common law will not generally require rescue. However, some states like Vermont have adopted statutes to make it a crime. In earlier years some states reacted to the problem of rescue by giving awards to persons hurt while attempting rescues. The object was to indemnify for loss rather than to reward.
16. Duty to Report Child Abuse: Every state has now adopted some form of law requiring reports by those who have knowledge of or reason to suspect child abuse.
17. Duty to Report Crime: Recently, several legislatures have penalized those who fail to report crimes that they witness. The most recent stimulus was the 1997 murder of 7-year-old Sherrice Iverson in a Las Vegas bathroom while David Cash, the 17-year-old murderer’s friend, did not intervene. CA adopted a statute known as the “Sherrice Iverson Victim Protection Act” in response.
18. Restatement 2nd §314: Duty to Act for Protection of Others – The fact that the actor realizes  or should realize that action on his part is necessary for another’s aid or protection does not of itself impose upon him a duty to take such action.
19. Restatement 2nd §314a: Relations Giving Rise to a Duty to Aid or Protect – (1) A common carrier is under a duty to its passengers to take reasonable action to them against unreasonable risk of physical harm, and to give them first aid after it knows or has reason to know that they are ill or injured, and to care for them until they can be cared for by others. (2) An innkeeper is under a similar duty to his guests. (3) A possessor of land who holds it open to the public is under a similar duty to members of the public who enter in response to his invitation. (4) One who is required by law to take or who voluntarily takes the custody of another under circumstances such as to deprive the other of his normal opportunities for protection is under a similar duty to the other.
20. Restatement 2nd §314b: Duty to Protect Endangered or Hurt Employee – (1) If a servant, while acting within the scope of his employment, comes into a position of imminent danger of serious harm and this is known to the master or to a person who has duties of management, the master is subject to liability for a failure by himself or such person to exercise reasonable care to avert the threatened harm. (2) If a servant is hurt and thereby becomes helpless when acting within the scope of his employment and this is known to the master or to a person having duties of management, the master is subject to liability for his failure or that of such person to give first aid to the servant and to care for him until he can be cared for by others.
21. Zelenko v. Gimbel Bros. Inc. (SC – ’36) [P’s intestate fell ill in D’s store; D rendered aid keeping for 6 hrs in infirmary w/o medical care; intestate died] Generally, if D has no duty to P, then refusal to act (nonfeasance) is not negligence. But if D undertakes a task, even if under no duty to undertake it, the defendant must not omit to do what an ordinary man would do in performing the task. D here assumed duty by meddling in matters with which legalistically it had no conern.
C. Obligations to Control the Conduct of Others

1. Where the defendant stands in a special relationship to someone who may cause injury to the plaintiff, that defendant owes a duty to use reasonable care to control the person within that relationship. Their relationship may include physician to patient, owner of auto to driver, and parent to child.
2. Restatement 2nd §315 – General Principle – There is no duty so to control the conduct of a third person as to prevent him from causing physical harm to another unless (a) a special relation exists between the actor and the third person which imposes a duty upon the actor to control the third person’s conduct, or (b) a special relation exists between the actor and the other which gives to the other a right to protect.
3. Restatement 2nd §316 – Duty of Parent to Control Conduct of Child – A parent is under a duty to exercise reasonable care so to control his minor child as to prevent it from intentionally harming others or from so conducting itself as to create an unreasonable risk of bodily harm to them, if the parent (a) knows or has reason to know that he has the ability to control his child, and (b) knows or should know of the necessity and opportunity for exercising such control.
4. Restatement 2nd §317 – Duty of Master to Control Conduct of Servant – A master is under a duty to exercise reasonable care so to control his servant while acting outside the scope of his employment as to prevent him from intentionally harming others or from so conducting himself as to create an unreasonable risk of bodily harm to them if 
a) the servant
· is upon the premises in possession of the master or upon which the servant is privileged to enter only as his servant, or
· is using a chattel of the master and
b) the master
· knows or has reason to know that he has the ability to control his servant, and 
· knows or should know of the necessity and opportunity for exercising such control.
5. Tarasoff v. Regents of University of California (CA – ’76) [P’s daughter murdered by a patient of a psychologist employed by the University of CA. Ps allege that the murderer confided his intent to kill their daughter to the psychologist 2 months before the killing and that although the killer was briefly detained, no further action was taken to restrain him or to warn Ps or their daughter] When prevention of a foreseeable harm requires a defendant to control the conduct of another person or to warn of such conduct, the common law imposes liability only if the defendant bears some special relationship to the dangerous person or to the potential victim. D’s therapist had such a relationship with the murderer. Once the existence of a serious danger of violence is determined or should have been determined, the therapist has a duty to exercise reasonable care to protect the foreseeable victims. If such care includes warning the victim, the therapist is liable for his failure to do so. Potential damage to relationship between patient and therapist outweighed by peril to threatened victim. The containment of such risks lies in the public interest. 
6. Pate v. Threlkel (FL – ’95) [D operating on patient should have warned patient of likelihood that her adult children would contract the carcinoma involved b/c genetically transferable. Duty imposed to patient’s child who alleged would have discovered cancer earlier when treatable if her mom had been fully informed.] Can find a duty to third party but the third party’s existence or identity or existence must be known at the time of the negligence. Can impose duty beyond physician-patient relationship.
7. It has been widely, though not uniformly, held that physicians who are employed by companies (or insurers) to give perspective employees (or insured) physical examinations owe no duty to tell the person being examined if they find signs of trouble.
8. Albala v. City of New York (NY – ’81) [D negligently performed abortion on mother-to-be of P, perforating her uterus and causing him to be born w/ brain damage four years later] No duty. “If liability ran to future generations, society as a whole would bear the cost of our placing physicians in a direct conflict between their moral duty to patients and the proposed legal duty to those hypothetical future generations outside the immediate zone of danger.” (worried doctors have to choose between treatment more likely to save patient but w/ risks to possible offspring, and treatment w/ no future risk but that was not in the best interest of patient) 
a) This position rejected in other cases in other states. NY very restrictive (keeps duty narrowly delineated). 
9. Randi W. v. Muroc Joint Unified School District (CA – ’97) [P molested by VP at school. P alleges that her school district hired VP based on unreservedly affirmative references supplied 4 school districts that formerly employed VP, even though those school districts knew that there were prior complaints or charges of sexual conduct and impropriety leveled him working in each district] Restatement 2nd §311 discusses negligently providing false information. Is there duty? Yes, the writer of a letter of recommendation owes to a third person the duty not to misrepresent the facts in describing the qualifications and character of a former employee, if making these misrepresentations would present a substantial, foreseeable risk of physical injury to the third person. In the absence, however, of physical injury or some special relationship between the parties, the writer of a letter of recommendation should have no duty of care extending to 3rd person for misrepresentations concerning former employee (look at foreseeability, causality, moral blame, availability of insurance or alternate courses of conduct, and public policy consideration to determine). Having volunteered some info on VP, Ds were obliged to disclose all other facts which materially qualify the limited facts disclosed. Affirmative representations were false and misleading. (if had said nothing or told the truth, no case)
10. Restatement 2nd §318: duty possessor of land or chattels – If the actor permits a third person to use land or chattels in his possession otherwise than as a servant, he is, if present, under a duty to exercise reasonable care so to control the conduct of the third person as to prevent him from intentionally harming others or from so conducting himself as to create an unreasonable risk of bodily harm to them if the actor (a) knows or has reason to know that he has the ability to control the third person, and (b) knows or should know of the necessity and opportunity for exercising such control.
11. Restatement 2nd §319: One who takes charge of a 3rd person whom he knows or should know to be likely to cause bodily harm to others if not controlled is under a duty to exercise reasonable care to control the 3rd person to prevent him from doing such harm.
12. Restatement 2nd §320: One who is required by law to take or who voluntarily takes the custody of another under circumstances such as to deprive the other of is normal power of self protection or to subject him to association with persons likely to harm him, is under a duty to exercise reasonable care so to control the conduct of third persons as to prevent them from intentionally harming the other or so conducting themselves as to create an unreasonable risk of harm to him, if the actor (a) knows or has reason to know that he has the ability to control the conduct of the third persons, and (b) knows or should know of the necessity and opportunity for exercising such control.
13. Negligent entrustment
a) Vince v. Wilson (Vermont – ’89) [P was injured in an auto accident. P sued Wilson (D), who had provided funds for her grandnephew, the driver of the car at the time of the accident, to purchase the vehicle. Later, Ace Auto Sales, Inc. and its president were added as defendants. D had communicated with Ace and Pres prior to the sale of the vehicle that her grandnephew had no license and had failed his driver’s test. D also knew that he had abused alcohol and other drugs] Restatement 2nd §390: “one who supplies directly or through a 3rd person a chattel for the use of another whom the supplier knows or has reason to know to be likely because of his youth, inexperience, or otherwise, to use it in a manner involving unreasonable risk of physical harm to himself and others whom the supplier should expect to share in or be endangered by its use, is subject to liability for physical harm resulting to them.” Issue one of negligence to be determined by jury. Key factor is a showing that the “entrustor knew or should have known some reason why entrusting the item to another was foolish or negligent.” (Can make out prima facie case of negligence against D. Could also find Ace and Pres negligent).
14. Keys in the ignition: In Palma v. US Industrial Fasteners – court said that a foreseeable risk of harm was posed by the truck left w/ its keys in the ignition or cab warranting imposition of a duty on the owner or operator to refrain from exposing 3rd persons to the risk.
15. Reynolds v. Hicks (WA – ’98) [alcohol furnished to minor at wedding; drunk driving accident w/ plaintiff; P sue the couple whose wedding it was] Plaintiff wants court to extend the ruling of Hansen (a minor who is injured as a result of alcohol intoxication has a cause of action against the social host who supplied the alcohol) to allow a cause of action for third persons who are injured by an intoxicated minor against the social host. Court declines – expansion not warranted by the statute or Washington case law. Public policy reasons to withhold common law liability for social hosts (can’t monitor guests’ alcohol consumption).
16. Gilger v. Hernandez – no duty for social host to protect guests from another guest who had become drunk at party on premises. Requiring a social host either to control a belligerent guest or to protect her guests from the threat of injury by another guest would impose a duty that is realistically incapable of performance in the usual circumstances. No element of dependency and the other guests could protect themselves. (duty did arise, however, after guest injured).
D. Landowners and Occupiers

1. Carter v. Kinney (Missouri – ’95) [Ds hosted bible study at house; snowfall; shoveled snow but unaware that ice formed overnight; P slipped and broke leg] P was a licensee and therefore was owed no duty of protection from Ds as to an unknown dangerous condition. Three classes plaintiffs in premise liability cases: trespassers, licensees and invitees. All visitors who enter another’s premises with permission are licensees unless the possessor has an interest in any visits such that a visitor has reason to believe that the premises have been made safe for his sake, in which case a visitor is an invitee. A possessor of land owes a licensee a duty to make safe only those dangers of which the possessor is aware. Possessor owes invitees a duty to exercise reasonable care to protect invitees against dangers of which he is aware and those that an inspection would reveal. Possessor owes trespasser no duty of care.  An invite to visit does not make a visitor an invitee b/c invitation not tendered w/ any material benefit motive and not extended to public in general in such a way that would imply a warranty of safety. Here gave permission to limited class of persons (church members) and no material benefit. 
2. Open and obvious dangers: courts divided, now focus on whether such notice was enough to make the premises reasonably safe.
3. Activities taking place on premises: see Bowers v. Ottenad (social guest burned during preparation of flaming irish coffee) – where a licensee, whose presence is known or should be known, is injured or damages by some affirmative activity conducted upon the premises by the occupier of the property the duty owed to such person is one of reasonable care under the circumstances.
4. Recreational use of land: almost all states have enacted statutes that limit the liability of owners of land used for recreational purposes. Wilfull misconduct generally required for liability.
5. Child trespassers: special treatment of children dates to “turntable” cases that evolved into the broader “attractive nuisance” doctrine that covered injuries to children who were unaware, because of their immaturity, of risks associated with a land occupier’s property. Most courts did not require that the child have been enticed onto the land by the sight of the danger. In Holland v. Baltimore, though, court said boy injured by freight train should have realized danger.
6. Trespasser: person on the land without privilege to be (either by owners consent or some other way). Distinguishes between unknown trespasser – no duty except to restrain from injuring that person either through willful or wanton harm; and discovered trespasser – duty to exercise reasonable care in one’s active conduct (some courts have aid is duty to warn of hidden dangers known by owner or possessor but unknown to trespasser). Third category recognized by some courts is frequent trespasser – when know that people frequently trespass on land or a certain part of your land (ex. people cross railroad at certain point) the court applies the same rules as those applied to discovered trespassers. 
7. Licensee – anyone with a license or permission to come onto land (social guests, door-to-door salespeople, etc.). Person said to be there for their own purposes rather than for the purpose of the occupier of the land (occupier doesn’t stand to benefit materially from licensee’s presence and the land is not open to the public). Occupier has a duty to exercise reasonable care in active conduct and must warn or make safe and concealed dangerous conditions of which he or she has actual knowledge. Occupier is not under obligation to inspect for danger. 

8. Invitee – Ex. a purchaser or a prospective purchaser at a store. An invitee can become a licensee or a trespasser depending on their conduct (if wander out of area where allowed to be). Most important difference between care owed to licensee and invitee is that property owner may be held liable for dangerous conditions, both known and unknown – must take reasonable steps to discover dangers and correct them. Invitor-invitee relationship is a special one and as such gives rise to affirmative duties that wouldn’t otherwise exist.
9. Public employees – have privilege to come on land, are not trespassers, but aren’t invitees in the business sense or in the sense of public invitees. (ex. EMT who come into restaurant to assist a customer). Some courts say that firefighters and police that come onto land in emergency circumstances assume the risk and can’t sue the property owner in the way that invitees, or even licenses, can. Others have gone the opposite route and said that they will always be considered invitees. Difficult issue. 
10. Heins v. Webster County (Neb. – ’96) [P went to hospital, visited daughter but said was also to talk about being Santa at hospital, on way out of main entrance slipped and injured hip b/c of snow/ice] - Policy reasons against abolishing classifications: predictability of common law, establishment of a system devoid of standards for liability, each case would be settled on the facts making it more difficult for landowners to guard against risks. Policy reasons for abolishing classifications: entrant’s status should not determine the duty that landowner owes to him or her; would eliminate the complex and unpredictable state of the law necessitated by the harsh nature of the common-law rules. Court decided that distinction between licensees and invitees should be eliminated in favor of a standard of reasonable care for all lawful visitors (trespassers remain separate category). Factors to be considered in evaluating whether a landowner or occupier has exercised reasonable care for the protection of lawful visitors:
a) the foreseeability or possibility of harm
b) the purpose for which the entrant entered the premises
c) the time, manner, and circumstances under which the entrant entered the premises
d) the use to which the premises are put or are expected to be put
e) reasonableness of the inspection, repair or warning
f) the opportunity and ease of repair or correction or giving of the warning
g) the burden on the land occupier and/or community in terms of inconvenience or cost in providing adequate protection.
11. Current state of the law – about half the states changed to common law rules to abolish the distinction either between all the categories and just the distinction between invitees and licensees. Half states made no change to common law. Very few cases like Heins since the 80’s.
12. Landlord-tenant obligations: In Sargent v. Ross (1976) a landlord was liable in tort only if the injury is attributable to (1) a hidden danger in the premises of which the landlord but not the tenant is aware, (2) premises leased for public use, (3) premises retained under the landlord’s control, such as common stairways, or (4) premises negligently repaired by the landlord. Liability was much less likely if the landlord had promised to repair but had failed to take any steps to do so. This distinction is disappearing. In Putnam v. Stout the court imposed a duty where a promise had been made.
13. Criminal Activity
a) Posecai v. Wal-Mart Stores, Inc. (LA – ’99) [P, a customer, robbed at gunpoint in D’s parking lot] Although business owners are not the insurer’s of their patrons’ safety, they do have a duty to implement reasonable measures to protect their patrons from criminal acts when those acts are foreseeable. However, there is generally no duty to protect others from the criminal activities of third persons. This duty only arises under limited circumstances, when the criminal act in question was reasonably foreseeable to the owner of the business. To determine if reasonably foreseeable, court applies the balancing test (seeks to address the interests of both business proprietors and their customers by balancing the foreseeability of harm against the burden of imposing a duty to protect against the criminal acts of third persons – more or less the Learned Hand theory). P has burden of establishing duty owed by D. The foreseeability of the crime risk on the defendant’s property and the gravity of the risk determine the existence and the extent of the defendant’s duty. The greater the foreseeability and gravity of the harm, the greater the duty of care that will be imposed on the business. The most important factor to be considered in looking at foreseeability and gravity of harm is the existence, frequency, and similarity of prior incidents of crime on the premises, but the location, nature and condition of the property should also be taken into account.
b) Resisting the Robbery: In Boyd v. Racine Currency Exchange, Inc. a robber approached the currency exchange’s bulletproof window, held a gun to a customer’s head, and demanded that the teller open the access door. Teller refused and dropped to floor and robber killed the customer. In suit brought by decedent’s wife, claimed that teller had a duty to obey robber’s demands. Court dismissed her action finding that robbery victims need not accede to criminal demands. In Kentucky Fried Chicken of California, Inc. v. Superior Court a defendant restaurant cashier did not comply immediately with a robber’s demand. A customer who was taken hostage was not physically harmed but feared being killed. Lower court denied summary judgment claiming that it was foreseeable that if the cashier did not comply with the demands, the robber would hurt the patron, and therefore a duty to comply was created.  Court reversed on appeal with the majority framing the question as “whether a shopkeeper owes a duty to a patron to comply with an armed robber’s demand for money in order to avoid the risk of harm to patrons. Court said that shopkeeper NEVER owed such a duty, finding that compliance was not required because of other provisions of state law, including a statute that recognized the right to defend property with reasonable force. (public policy issue – don’t want to give robbers incentive to take hostages).
E. Intrafamily Duties

1. Spousal suits: Used to be immunity because the spouses were treated as a unit. Now virtually all remnants of spousal immunity have disappeared as to both intentional and negligent harms.
2. Parent-Child suits: Used to be immunity but now claims against parents by kids almost universally permitted for intentional harm. Courts are having difficulty w/ question of allowing negligently inflicted harm claims or not.
3. Broadbent v. Broadbent (AZ – ’95) [D left 2 ½ yr-old son unattended in family pool, drowned, was ultimately revived, suffering severe brain damage because of lack of oxygen] No American child had sought recovery against a parent for tortious conduct until the late 19th century (Three famous early cases: Hewlett v. George - child could not sue her parents for being falsely imprisoned in an insane asylum because of parental immunity; McKelvey v. McKelvey - minor child could not sue her father for cruel and unusual treatment inflicted by her stepmother with consent of her father; and Roller v. Roller - minor child could not sue her father for rape, even though he had been convicted of the criminal violation, because of the doctrine of parental immunity). Exceptions to immunity: (1) if the parent is acting outside of his parental role and within the scope of his employment; (2) if the parent acts willfully, wantonly, or recklessly; (3) if the child is emancipated; (4) if the child or parent dies; (5) if a third party is liable for the tort, then the immunity of the parent does not protect the third party; (6) and if the tortfeasor is standing in loco parentis, such as a grandparent, foster parent, or teacher, then the immunity does not apply.
a) Public policy reasons in support of immunity:
· Suing one’s parents would disturb domestic tranquility.
· Suing one’s parents would create a danger of fraud and collusion.
· Awarding damages to the child would deplete family resources.
· Awarding damages to the child could benefit the parents if the child dies before the parent and the parent inherits the child’s damages.
· Suing one’s parents would interfere with parental care, discipline, and control.
· Court believes all of these provide weak justification for immunity.
Court rejects parental immunity saying parents always owe a duty to their minor child. The issue of liability should revolve around whether parents have breached this duty and, if so, whether their breach caused the injury. Court adopts the “reasonable parent” test, in which a parent’s conduct is judged by whether that parent’s conduct comported with that of a reasonable and prudent parent in a similar situation.
4. Third Party Suits (where the child, through a guardian, has sued a third person, who seeks contribution from a careless parent) – In La Torre v. Genesee Management, Inc. the plaintiff (a 20-year-old developmentally disabled man) was left by his mother at an amusement centre at the shopping mall. Got into an altercation with another patron, and security guards physically subdued him and handcuffed him. Sued the mall over the episode and the mall sued the mother. The court rejected the third party action. Since the plaintiff could not have sued his mother directly because of Holodook, that result should not be permitted indirectly (mall can’t sue). Were worried about burdensome liability and family stress. Very few states dissent from this position.
5. Harm to Fetus – In Bonte v. Bonte, a child born alive sued her mother for “catastrophic injuries” sustained when her mother failed to use reasonable care in crossing the street and did not use the crosswalk. Court held that since fetus born alive could sue a third party for harm sustained before birth, and since the court had abolished parental immunity, it followed that this action should be allowed. Majority rejected notion that fetal injuries warranted different treatment from claims brought by a child already born. Dissenters said majority failed to appreciate the extent of the intrusion into the privacy and physical autonomy rights of women. Drew a sharp distinction between child suing third person and child suing mom for what happened in the womb. Said extending this duty to a pregnant woman could govern nearly every aspect of her health care (smoking, sleep, where receive health care, etc.).
6. Parental Duties and Religious Beliefs – In Lundman v. McKown an 11-year-old boy became sick and died after 4 days without medical attention. Was easily diagnosable and treatable up to 2 hours before his death. Mother and stepfather were Christian Scientists (don’t believe in seeking medical attention) and instead of calling doctor contacted church and were referred to a spiritual practitioner who prayed for the boy. When he worsened, a Christian Science nurse was hired to keep the boy clean and comfortable. A wrongful death judgment obtained by the boy’s father was affirmed against the mother, stepfather, practitioner and nurse. Mother had a duty to protect the child from harm and the stepfather assumed that duty by his conduct in participating in the treatment. Court rejected any formulation that would insulate Christian Scientists from tort liability in cases involving children. Adopted a standard that took into account “good-faith Christian Scientist beliefs” and said that reasonable Christian Science care is circumscribed by an obligation to take the state’s and child’s side in the tension between the child’s welfare and the parent’s freedom to rely on spiritual care. A parent’s religious belief must yield when – judged by accepted medical practice – it jeopardizes the life of a child. In charging the nurse and practitioner, the court said that Christian Science professionals should have been aware of the requirement that they yield to the law of the community and had a responsibility on these facts to acknowledge that their treatments were not working and to either persuade the mom to call in read doctors or override her and personally call for either a doctor or the authorities.
7. Impact of Insurance – Courts say that it would not be a viable rule to say that liability only exists where insurance exists. A few states have reserved total immunity in the face of insurance – concern that insurers were placed in the unenviable position of attempting to defend a suit that its insured had every incentive to lose. Was a second worry that the jury’s generosity would be proportionate to the amount of available insurance (Most states bar telling the jury that insurance is involved in a case). Third worry was concern over judgments that would exceed the available liability insurance. Court feared that intrafamily rancor would reappear. However, if the court were to limit the child’s recovery to the amount of recoverable insurance, would be unfair in that would be treated differently from that of any other person negligently injured. When states have permitted intrafamily suits for auto accident or other types of harm, insurers have frequently responded by excluding that coverage from policy. Some courts permit insurers to exclude coverage of intrafamily claims in non-auto suits but refuse to allow it in auto suits, especially where such insurance is compulsory or strongly encouraged.
IV. The Duty Requirement (Non-Physical Harm)

A. Emotional Harm

1. Falzone v. Busch (NJ – ’65) [P thought she was going to get hit in her car by D’s negligently driven car that had just run over her husband; emotional distress resulted in illness and the need to seek medical attention] Great emotion may, and sometimes does, produce physical effects. Difficulty of proof should not bar the plaintiff from the opportunity of attempting to convince the trier of fact of the truth of her claim. The fear of expansion of litigation should not deter courts from granting relief in meritorious cases; the proper remedy is an expansion of the judicial machinery not a decrease in the availability of justice. Where negligence causes fright from a reasonable fear of immediate personal injury, which fright is adequately demonstrated to have resulted in substantial bodily injury or sickness, the injured person may recover if such bodily injury or sickness would be regarded as proper elements of damage had they occurred as a consequence of direct physical injury rather than fright. Plaintiff must be within the zone of danger – within the zone of immediate personal injury. Where fright does not cause substantial bodily injury or sickness, it is to be regarded as too lacking in seriousness and too speculative to warrant the imposition of liability. It is appropriate that the trial judge charge the jury that an undue delay in notifying the defendant of the incident and the resulting injury may weigh heavily in determining the truth of the plaintiff’s claim.
2. Exceptions to the Physical Manifestation Requirement - Telegram and Corpse Cases – telegrams erroneously reporting death would give rise to liability. Physical manifestation dropped for these cases – sufficiently foreseeable under these circumstances that serious emotional harm would be suffered. Second exception was a mistreatment of a close relative’s corpse – if lost a corpse in transit, for example. Physical manifestation requirements dropped.
3. Car Crashes v. Airplane Crashes – In Lawson v. Management Activities plaintiffs were employees of a Honda dealership who feared that a falling plane would crash into them. Court refused to apply liability for emotional harm b/c holding airlines responsible for the possible emotional injury for such a large and indeterminate group of people would be to expose airlines to virtually limitless tort liability and could add significantly to the cost of insuring air transportation.
4. Airplane Passengers – In Quill v. Trans World Airlines, Inc. the court upheld an award of $50,000 to a passenger in an airplane that plunged 34,000 feet in a tailspin before recovering and shuddering to a safe emergency landing. P’s claim was grounded in the severe anxiety he experienced whenever he took an airplane flight after the accident. Court said that P had made out a prima facie case. Other passengers on the same airline settled with the company, with those who were too traumatized to fly anymore receiving the most money.
5. Emotional Distress of Victims who know they are Doomed – States have adopted “survival” statutes that generally permit the decedent’s estate to proceed with any claims that the decedent might have brought but for the death. Auto and airplane crashes are the most common situations – most courts have allowed recovery in these situations where the plaintiff was aware of impending death or injury even if the period of awareness was very short. In Beynon v. Montgomery the court upheld an award for decedent’s pre-impact fright which was shown to exist by 71 feet of skidmarks. However, in Ghotra v. Bandila Shipping Co., where evidence showed that the victim was conscious and survived for 10 seconds after the accident, the court said that “an appreciable length of time” was required and the 10 seconds here did not meet that requirement.
6. Metro-North Commuter Railroad Company v. Buckley (S. Ct. – ’97) [P worked as a pipefitter for D and for three years was exposed to asbestos. Went to an asbestos awareness seminar where he learned that asbestos was a carcinogen. Feared he would develop cancer. P sued under the Federal Employers’ Liability Act for negligently inflicted emotional distress] Worker cannot recover unless, and until, he manifests symptoms of a disease under FELA. The law permits recovery for emotional injury by those plaintiff’s who sustain a physical impact as a result of a defendant’s negligent conduct, or who are placed in immediate risk of physical harm by that conduct. “Physical impact” does not include a simple physical contact w/ a substance that might cause a disease at a substantially later time – where the substance, or related circumstance, threatens no harm other than that disease related risk. Words “physical impact” don’t include all physical contact – in particular don’t apply to mere exposure to a substance that poses some future risk of disease and which contact causes emotional distress only because worker learns he may become ill after a substantial period of time. Generally, courts deny recovery to those who are disease and symptom free (policy reasons: special difficulty judge and jury in separating valid, important claims from those that are invalid or trivial; a threat of unlimited and unpredictable liability; and the potential for a flood of comparatively unimportant or trivial claims).
7. HIV cases: courts have tended to require that a P who is concerned has been injected w/ dirty needle or pricked by needle in trash show that the needle in question actually contained the virus. Most have adopted a “zone of danger” analysis that requires that the needle be shown to have been infected.
8. “Window” situations: A few courts in HIV cases have allowed recovery for the “window” between the event that creates the concern and the result of tests showing that the infection did not occur. Another “window” situation involves fear induced by negligent acts affecting pregnant women (Jones v. Howard University – court upheld claim by woman for mental distress resulting from x-rays during pregnancy and fear that they would cause birth defects or complications).
9. Gammon v. Osteopathic Hospital of Maine, Inc. (Maine – ’87) [P’s father died in D’s hospital; D helped arrange funeral; shipped bag of deceased’s belongings to P; inside bag P found severed leg and thought it was his dad’s; suffered nightmares and interfamily problems but offered no medical proof at trial] A person is entitled to the protection of his psychic well being as much as his physical well being. D bound to foresee psychic harm only when such harm reasonably could be expected to befall the ordinarily sensitive person (not eggshell plaintiff). Exceptional vulnerability of the family of recent decedents makes it highly probable that emotional distress will result from any mishandling of the body. That high probability provides sufficient trustworthiness to allay the courts fear of fraudulent claims. Lack of physical injury resulting from the emotional harm should not be a bar.
a) Significant number of states permit recovery for emotional distress alone in cases of mishandled corpses and botched funerals. Another situation where significant number of state allow recovery w/o physical injury is when a telegram arrives that negligently and incorrectly announces that a family member has died.
b) In Bryan R. v. Watchtower Bible & Tract Society of NY Inc. the court stated that only where a particular duty based upon the unique relationship of the parties has been established may a defendant be held responsible, absent some other wrongdoing, for harming the emotional wellbeing of another.
c) The court in Chizmar v. Mackie noted that examples of serious emotional distress may include neuroses, psychoses, chronic depression, phobia and shock – while temporary fright, disappointment or regret did not suffice. Added that although some jurisdictions required claims of emotional distress to be “medically diagnosable or objectifiable” did not believe that such a limitation was necessary or desirable. Said existence of the required distress was a matter of proof for the trier of fact.
10. Portee v. Jaffee (NJ – ’80) [P’s son trapped between doors of elevator and smashed against ceiling for hours; died during the rescue attempt; after witnessing death, P became depressed and suicidal] While D’s conduct did not create either the risk or the occurrence of physical harm, P’s emotional injury was foreseeable and therefore D may be held liable. Use Dillon test to create 4 prong test to determine negligence liability for negligent infliction of emotional distress: (1) the death or serious physical injury of another caused by D’s negligence; (2) a marital or intimate familial relationship between P and injured person, (3) observing the death or injury at the scene of the accident (not enough to hear about after the fact); and (4) resulting severe emotional distress. A defendant’s duty of reasonable care to avoid physical harm to others extends to the avoidance of this type of mental and emotional harm.
11. Barnes v. Geiger [P reasonably but mistakenly thought that her child had been horribly injured in accident she had witnessed; child wasn’t in accident; mother died the next day from emotional trauma] Court denied recovery. Distress based upon mistake as to the circumstances is ephemeral and will vary w/ the disposition of a person to imagine that the worst has happened.
12. Thing v. La Chusa – absent exceptional circumstances, recovery should be limited to relatives residing in the same household, or parents, siblings, children and grandparents of the victim. Viewing of the consequences of the accident is insufficient, must see accident. The requisite distress is a reaction beyond that which would be anticipated in disinterested witnesses and which is not an abnormal response to the circumstances.
a) However, court in Marzolf v. Stone said didn’t have to see the accident, was sufficient to come upon the scene of the accident shortly after it occurred and before there is a substantial change in the relative’s condition or location
13. Unmarried couples and emotional distress: In Eldon v. Sheldon man hurt in negligent auto accident and his live-in girlfriend was killed; sued for emotional distress from witnessing her death. Court denied for policy reasons: (1) state has a strong interest in the marriage relationship (marriages granted significant rights and bear important responsibilities); (2) acceptance of claims from non-married couples would impose a difficult burden on the courts to decide whether relationship was “significant and stable” and to look at issues of sexual fidelity; and (3) need to limit the number of person to whom a negligent D owes a duty of care.
14. Johnson v. Jamaica Hospital (NY – ’84) [P’s newborn daughter was kidnapped from D hospital; daughter returned 4 ½ months later; parents sued while she was missing for emotional distress] Ps can’t recover for emotional distress suffered as a result of direct injury inflicted upon daughter by D’s breach of duty of care to her. Hospital owed no direct duty to parents to care properly for their child. Direct injury was suffered by the child, not parents, and foreseeability of Ps’ psychic injuries does not establish a duty running from D to Ps. Since no duty, can be no liability. Policy reasons – to allow Ps to recover would invite open-ended liability for indirect emotional injury suffered by families in every instance in which very young, very elderly, or incapacitated experience negligent care or treatment. Ps not w/in zone of danger and didn’t witness serious injury or death caused by D. D’s negligence, if a wrong in relation to the baby, was not a wrong in relation to Ps, remote from the event.
15. Property: Courts do not allow recovery for emotional distress from lost or destroyed property (including pets!!) Campbell v. Animal Quarantine Station – a dog is personal property and distress from witnessing injury to property does not give rise to an action.
16. Loss of Consortium – virtually all states recognize the loss of consortium action for both spouses. Some courts have extended the consortium action to cover nonphysical injuries to the first spouse. In Barnes v. Outlaw, the court said that damages for loss of consortium were not barred solely b/c the spouse’s injury was purely emotional. Large consortium damages have also been awarded to in parent-child situations where parent lost companionship of child from serious injuries. There has been substantial restistance to extending the action to children losing the companionship of a parent. A few states how allowed it though, one court even going so far as to say that children who lost their mom in childbirth could bring a claim for lost companionship.
B. Economic Harm

1. These are cases in which D has exposed P to risk of economic harm only (no personal injury or property damage). 
2. Nycal Corporation v. KPMG Peat Marwick LLP. (MA – ’98) [D retained to audit Gulf; P wanted to buy shares in Gulf; Gulf gave D’s audits and P subsequently invested; Gulf filed for bankruptcy 2 yrs later making shares worthless] Court uses the §552 Restatement 2nd of Torts Test – Says an accountant who supplies false information for the guidance of others in their business transactions is subject to liability for pecuniary loss caused to them by their justifiable reliance on the information, if the accountant fails to exercise reasonable care or competence in obtaining or communicating the information. The liability is limited to loss suffered by the person or one of a limited group of persons for whose benefit and guidance he intends to supply the information or knows that the recipient intends to supply it; and through reliance upon it in a transaction that he intends the information to influence or knows that the recipient so intends or in a substantially similar transaction. It is not required that the person who is to become the P is identified or known to D as an individual when the information is supplied. It is enough that the maker of the representation intends it to reach and influence either a particular person or persons, known to him, or a group or class of persons distinct from the much larger class who might reasonably be expected sooner or later to have access to the information and foreseeably to take some action in reliance upon it. Court interprets this test as limiting the potential liability of an accountant to noncontractual third parties who can demonstrate actual knowledge on the part of accountants of the limited – though unnamed – group of potential third parties that will rely upon the report, as well as actual knowledge of the particular financial transaction that such information is designed to influence. The Restatement standard will not excuse an accountant’s willful ignorance of information of which the accountant would have been aware had the accountant not consciously disregarded that information. Under the Restatement rule, an auditor retained to conduct an annual audit and to furnish an opinion for no particular purpose generally undertakes no duty to third parties. Rule precludes accountants from having to ensure the commercial decisions of nonclients where, as here, the accountants did not know that their work product would be relied on by P in making his investment decision.
3. Approaches to accountants’ liability – Although most states use one of the three tests mentioned above, a very small group of states still require actual privity:
a) Near-Privity – The NY approach restricts liability by demanding a linking between the accountant and the relying party that requires more than notice from the relying party to the accountant.
b) Modified Foreseeability – A few states (NJ) have adopted an approach close to general foreseeability thereby allowing more expansive liability.
c) The Restatement View – Almost half the states follow the approach in §552 and discussed in Nycal.
d) Federal Securities Law – Some professional liability is controlled by federal securities law – the Securities Act of 1933 and the Securities Exchange Act of 1934.
4. Policy concerns: Bily (mentioned in Nycal) involved investors who claimed reliance on financial statements Ds prepared for Osborne Computer Corp. The court was skeptical about claims of reliance. Bily (CA case) concluded that investors should be encouraged to rely on their own prudence, diligence, and contracting power, as well as other informational tools. This kind of self reliance promotes sound investment and credit practices and discourages the careless use of monetary resources. Court also had a concern that the imposition of a duty might lead accountants to rationally respond to increased litigation by simply reducing audit services in fledgling industries where the business failure rate is high, reasoning that they will inevitably be singled out and sued when their client goes into bankruptcy regardless of the care or detail of their audits.
5. Attorney and Clients – After accountants the second largest group involved in these cases is the legal profession. What is the duty of care the attorney owes to their client?
a) Meeting filing deadlines – Client may have a good legal claim for malpractice if it is possible to show that the action, if filed, had a good chance for success.
b) Making strategic decisions – 2nd type of claim arises from judgmental decisions that usually occur during litigation, after a strategic choice turns out badly. Here, the courts are not likely to second guess the attorney’s decision unless it lacked any plausible justification. Attorneys are not expected to be imperfect or infallible. As in medical malpractice suits, an expert is usually needed to show the jury the standard and the deviation.
c) Recommending settlements – The strategy question here extends to whether and on what terms to settle pending litigation. Advice to settle a clam for too little may lead to liability for malpractice (ex. Grayson v. Wofsey, Rosen, Kweskin, & Kuriansky – the court upheld an action where the attorney was alleged to have negligently valued the marital estate so as to induce his client to settle for too little).
d) Criminal cases – Clients in criminal cases may face an extension of the requirement of valid case. There are some pragmatic reasons for treating civil and criminal malpractice cases differently. All malpractice cases necessitate a “trial within a trial” to determine if the outcome would have been different had the attorney behaved differently. But retrying a criminal case in a civil damage action presents especially complex problems. The plaintiff must prove by a “preponderance” of the evidence that, but for the negligence of his attorney, the jury could not have found him guilty beyond a reasonably doubt. Moreover, while the plaintiff would be limited to evidence admissible in the criminal trial, the defendant attorney could introduce additional evidence including “any and all confidential communications, as well as otherwise suppressible evidence of a factual nature.”
e) Emotional distress – In these cases it is unusual for awards to include recovery for the client’s emotional distress. The plaintiff in such a case must show that she sustained “highly foreseeable shock stemming from an abnormal event.” Other courts have suggested that when the attorney is retained for non-economic purposes, such as criminal defense, adoption proceedings, or marital dissolution, damages for emotional distress may be foreseeable and may be recovered as one item of damages (ex. Kohn v. Schiappa – lawyer representing clients seeking to adopt a child improperly reveals their names to the natural mother.) In a few cases distraught clients have committed suicide, allegedly due to the attorneys’ malpractice. In McPeake v. William T. Cannon a client found guilty of rape jumped through a closed 5th floor courtroom window. The court denied recoverability expressing a concern that liability here would discourage attorneys from representing what may be a sizeable number of depressed or unstable criminal defendants. The court in Camenisch v. Superior Court denied a claim for emotional distress where the defendant attorney negligently failed to put the client’s tax-saving trusts and estate plans into effect. Court said that such relief should be preserved for cases in which the negligence interferes with the client’s liberty interest (letting clients get convicted when innocent) and not for property claims.
f) Attorneys and third parties – In Biakanja v. Irving the defendant notary public drew up plaintiff’s brother’s will giving plaintiff the entire estate. Because of the notary’s negligent failure to have the will properly witnessed, the will failed and the brother’s property passed by law to other relatives, so that the plaintiff got only 1/8th of the estate. Her recovery against the notary public for the difference was affirmed because the court said that the “end aim of the transaction was to provide for the passing of the estate to the plaintiff.” Courts appear willing to extend duties to non-clients when the client has asked the attorney to provide information to the other side or to prepare documents for a deal. A small but firm group of states require privity in will cases (TX) – Ex. Barcelo v. Elliott grandchildren who lost their inheritance because of an invalid will were denied recovery. The court feared cases in which the clam was not invalidity but that the will did not reflect the actual instructions of the testator or in which the testator never signed the will. The court was concerned that it would not be able to tell whether that was because of the attorney malpractice or because of the testator’s chance of mind.
g) Economic argument – Professor Bishop argues that the nonliability of accountants and other providers of information can be justified on the ground that suppliers of information cannot capture the benefit of their “product” once it has entered the stream of commerce. He concluded that liability should be restricted when (a) the information is of a type that is valuable to many potential users, (b) the producer of the information cannot capture in his prices the benefits flowing to all users of the information, and (c) the imposition of liability to all persons harmed would raise potential costs significantly enough to discourage information production altogether. When these three conditions are met, the court should impose liability on the defendant in relation to a limited class only.
6. People Express Airlines, Inc. v. Consolidated Rail Corp. (NJ – ’85) [Fire at D’s freight yard next door; authorities evacuated businesses around (including P’s) in case of explosion; no explosion but P suffered business-interruption losses as a result of evacuation] Underlying concerns that have in the past prompted courts to deny recovery for purely economic loss include fear of fraudulent claims, mass litigation, limitless liability, or liability disproportionate to a defendant’s fault. However, countervailing considerations of fairness and public policy have led courts to discard the physical harm requirement (i.e., injury to person or property) as an element in defining proximate cause. Exceptions to the rule of non-recovery in actions for negligently-caused economic loss: (1) special relationship between the defendant and the plaintiff who was deprived of its economic expectations (considered a special relationship where P relies on quality of D’s work to their detriment); (2) where a plaintiff’s business is based in part upon the exercise of a public right (ex. ship collision liable to commercial fishermen for river pollution). Court holds that a defendant owes a duty of care to take reasonable measure to avoid causing economic damages to particular plaintiffs or plaintiffs of an identifiable class with respect to whom the defendant knows or has reason to know are likely to suffer economic damages because of its conduct. A defendant failing to adhere to this duty of care may be found liable for any economic damages proximately caused by its breach.
7. Exclusionary Rule – Bird v. English, plaintiff was in printing press and had a contract with electric company to supply electricity. 3rd person cuts electrical cable and P sues for economic damages. Court says P cannot recover because the injury was done to the electric company not P and if P could sue then any of his clients could sue – opens up to unlimited liability (policy concerns). Plaintiffs right to electricity is only through his contract with the electric company, D cannot be held responsible for holding-up P’s service. Is, however, liable to electric company and company can levy damage claims to cover any damages from suits brought by their clients (like P) as a result of loss of electricity.
8. Some courts have barred tort actions in situations that appear to lend themselves better to contract remedies (such as defective products, performance contracts and professional services). Rationale is that if tort and contract remedies were allowed to overlap, certainty and predictability in allocating risk would decrease and impede future business activities.
C. Interference with Procreation and End-of-Life Decisions

1. Emerson v. Magendatz (RI – ’97) [P went to D to perform a sterilization procedure; performed it but got pregnant afterwards; baby born w/ congenital defects; P got second sterilization procedure done after birth and sued] There is a cause of action and the measure of damages is determined by the limited recovery rule - grants compensation to Ps for the medical expense of the ineffective sterilization procedure, for the medical and hospital costs of pregnancy, for the expense of a subsequent sterilization procedure, for loss of wages, and sometimes for emotional distress arising out of the unwanted pregnancy (although court disallows emotional distress where the baby is born healthy) and loss of consortium to the spouse arising out of the unwanted pregnancy. Courts also generally include medical expenses for prenatal care, delivery, and postnatal care. In the event of the birth of a child who suffers from congenital defects, which birth is a result of an unwanted pregnancy arising out of a negligently performed sterilization procedure, special medical and educational expenses that go beyond normal rearing costs should be allowed. When a physician is placed on notice, in performing a sterilization procedure, that the parents have a reasonable expectation of giving birth to a physically or mentally handicapped child or if the physician should be placed on notice, by reason of statistical information that he is or should be aware of in the practice of his profession, then the entire cost of raising such a child would be within the ambit of recoverable damages. The extraordinary costs of maintaining a handicapped child would not end when the child reached majority, and therefore neither would the physician’s liability necessarily end at that point. Also, in the event of the birth of a physically or mentally handicapped child, the parents should be entitled to compensation for emotional distress.
2. Where unwanted baby born healthy: Where the unwanted baby is born unhealthy, there have generally been two types of economic costs – normal rearing expenses and extraordinary medical expenses. In Williams v. University of Chicago Hospitals, parents sought compensation for the extraordinary expenses of raising a congenitally hyperactive child following a failed tubal ligation. The court denied recovery saying that the birth of a defective child was not a foreseeable consequence of D’s negligence even though the mother’s medical history included several failed pregnancies and a hyperactive child by another father. Court relied on the fact that the parents did not allege that they were seeking to avoid a specific risk and that the defendants were aware of it. 
a) Not all courts have agreed that awarding damages when baby healthy is proper though: In Shaheen v. Knight the court rejected a case of failed sterilization that resulted in the birth of a healthy baby, saying: “To allow damages in a suit such as this would mean that the physician would have to pay for the fun, joy and affection which the plaintiff will have in the rearing and educating of this child.” In contrast, the court in Marciniak v. Lundborg held that awarding damages for the rearing of a healthy child would not violate public policy since the suit is for the cost of raising the child, not to get rid of the unwanted child, and relieving the family of the economic costs of raising the child may well add to the emotional well-being of the entire family (including the child).
3. Where the unwanted baby born unhealthy: Where the unwanted baby is born unhealthy, there have generally been two types of economic costs – normal rearing expenses and extraordinary medical expenses. In Williams v. University of Chicago Hospitals, parents sought compensation for the extraordinary expenses of raising a congenitally hyperactive child following a failed tubal ligation. The court denied recovery saying that the birth of a defective child was not a foreseeable consequence of D’s negligence even though the mother’s medical history included several failed pregnancies and a hyperactive child by another father. Court relied on the fact that the parents did not allege that they were seeking to avoid a specific risk and that the defendants were aware of it.
4. The child’s claims: The child’s claim: If the condition is one that will shorten life or cause great pain and the child’s case seems to be based on the proposition that it would have been better of being born, the courts have been unanimous in declining to recognize it’s wrongful life claim. Some courts have recognized an action where the condition is not life-shortening and the child is likely to incur extraordinary medical expenses as an adult, but they limit the damages to economic ones.
5. Claims by other relatives: In Michelman v. Ehrlich a grandfather sued for negligence that caused his grandson to be born with Tay-Sachs disease, a neurological disease that is usually fatal before the age of 5. Court said that it serves no purpose of torts law to extend the duty of a physician to diagnose and inform the parents of abnormalities in the fetus to the grandparents.
6. Baby not born: Suits may also arise when a baby is not born due to a defendant doctor’s negligent counseling. In Martinez v. Long Island Jewish Hillside Medical Center, P alleged that Ds negligently and incorrectly advised her that her baby would be born either with no brain or a very small brain and she therefore submitted to an abortion, believing that it was justified under the extraordinary circumstances. Afterwards, she learned that the advice had been incorrect and no abortion was necessary. At trial P testified that she considered abortion to be a sin except under exceptional circumstances and that she has suffered mental anguish and depression. The claim was upheld.
7. Wrongful living: Usually doctors must obtain a patient’s consent before pursuing a course of treatment, However, in certain emergency situation patient might not be sentient enough to provide consent and therefore consent has been traditionally implied, unless reason to believe otherwise, and doctor may assume patient wants life-saving measures like resuscitation or intubation. The Supreme Court has recognized a constitutionally protected interest in refusing unwanted medical treatment, but has also recognized that states have an interest in preserving life and may require a high standard of proof before imputing refusal to an incompetent person. Claims designated “wrongful living” or “wrongful prolongation of life” have not been recognized by state courts.
V. Causation

A. Cause in Fact

1. General

a) Cause in Fact (actual cause) – Courts have traditionally denied liability when it is clear that the connection between the plaintiff’s harm and the defendant’s negligent conduct is missing. (ex. In case where a motorist should sound a horn when going around a dangerous bend with a sign requiring that a horn be sounded and he does not the causal connection is missing if the lone motorist coming the other way is deaf and would not have heard the horn even if sounded). 
b) Sine que non – can we say but for the negligence of the defendant the harm would not have occurred? If so, then the negligence is regarded as the cause of the harm. If not, and the harm would have occurred anyway, then the assumption is no causal relationship [the “but for”/sine qua non test].
· Hypo: Imagine that there are two people attempting to push a car over a cliff. Either one could have done it on their own without the assistance of the other, but they both do it together. Does the “but for” test apply? Should they both be held liable?
i. In §421 of the Restatement it says that “an actor’s negligent conduct is a legal cause of harm to another if that conduct is a substantial factor in bringing about that harm.”
ii. A substantial factor is a “but for” cause except when conditions are present that are set forth in §432 subsection 2.
iii. If 2 forces are acting, and each is in and of itself sufficient to bring about the harm, then the defendant’s negligence can be held as a cause.
· Hypo II: Imagine now that there are three people attempting to push a car off a cliff, but takes the efforts of any two of them to push the car over the cliff. 
i. Here we have overlapping sufficient sets (three people pushing – cumulative effort: A&C is a minimally sufficient set, B&C is a minimally sufficient set, and A&B are as well). Here where the “but for” test fails you, where you have concurrent causation, must break the problem down into the minimally sufficient sets. Now look at the necessary element of a sufficient set (non-redundant element of minimally sufficient set). If you’re part of any one minimally sufficient set, you are liable. So basically A, B and C are all liable.
c) Rouleau v. Blotner (NH – ’31) [collision between D and P when D was turning across a two-way street with heavy traffic and was struck by P (who did not notice him turning until he was 20 feet away). P charges that there was negligence in that D did not have a turn signal on to give notice that he was about to turn] - No negligence here because negligence, to be actionable, must be causal. Since P did not notice D until he was 20 feet away and the collision was unavoidable and evidence indicates that P would not have seen the signal if given, the signals absence is no ground for complaint.
d) Kingston v. Chicago & Northwestern Railway Co. (Wisc. – ’27) [two fires that converged and destroyed plaintiff’s property. One fire came from the northeast and was caused by D’s locomotive (was the larger of the two). The jury found it constituted a proximate cause of the property destruction. The other fire came from the northwest and was of unknown origin (but not natural). The jury determined that it also was a proximate cause of the property destruction. The fires united and together destroyed the property] - Where there are two or more separate, independent and distinct agencies, each of which constituted the proximate cause of plaintiff’s damage, and either of which, in the absence of the other, would have accomplished such result, all tortfeasors are held individually liable for the entire damage resulting from their joint or concurrent acts of negligence. Each wrongdoer in effect adopts the conduct of his co-actor – the whole loss must necessarily be treated as an entirety because it is impossible to apportion the damage or say that either perpetrated any distinct injury that can be separated from the whole.
· Exemptions: A wrongdoer is exempted from liability when the fire he set unites with a fire originating from natural causes not attributable to any human agency. Where a fire unites with a fire of much greater proportions (such as a raging forest fire), the greater fire can be said to be an intervening cause or superseding cause. Here it is the burden of the defendant to show that because of the union with such a fire, the fire set by him was not the proximate cause of the damage.
· Where one who has suffered damage by fire proves the origin of a fire and the course of that fire up to the point of the destruction of his property, one has established liability on the originator of the fire (unless he can raise one of the exceptions listed above).
e) Dillon v. Twin State Gas and Electric Co. (NH – ’31) [Action for the negligent death of P’s son where boy was electrocuted after negligently climbing the girders of a bridge, falling, and catching on to D’s electrical wires to halt his fall – whereby he was electrocuted and died. The boys had been accustomed for a number of years to climbing this bridge and D’s construction foreman had in fact complained to city marshall about boys climbing the bridge and the wires being nearby] - D had notice of the practice, was aware of the dangers posed by the wires, and therefore had a duty to take reasonable measures to forestall the chances of a chance current. However, P, in losing his balance and falling from the girder, was entitled to no protection from D to keep from falling. D’s only liability was in exposing him to the dangers of the charged wires. If the shock had not killed P, the fall to the bridge or river would have either killed or seriously injured him. Therefore, D deprived P not of a life of normal expectancy, but of mere seconds, in one instance, and of a life of not normal, but limited, earning capacity in the other. If it were found that P would have died, D would not be liable unless for conscious suffering found to have been sustained from the shock. Life had no value in this scenario. If it were found he would have lived with serious injury, then the loss of life or earning capacity resulting from the electrocution would be measured by its value to such injured condition would be measured by its value in such injured condition. Evidence that he would be crippled would be taken into account. P’s probable future but for the current this bears on liability as well as damages.
f) Richard Wright, Causation in Tort Law: Ness test (“necessary element of a sufficient set”) – a particular condition was a cause of condition contributing to a specific consequence if and only if it was a necessary element of a set of antecedent actual conditions that was sufficient for the occurance of the consequence. Ex. in cases of pollution where to cause damages it is necessary that there be 7 units of pollution and factory B discharges 5 units and factory A discharges 2. Both are necessary for the pollution to reach critical levels, but neither is sufficient on its own. Nonetheless, both are liable and are causes of pollution under the NESS test (NESS attributes causal status to both).
2. Causal Uncertainty

a) Zuchowicz v. US (2nd Circuit – ’98) [Ds’ agents at naval hospital negligently directed P to ingest 1600 milligrams of Danocrine – double the maximum dosage. She took this dosage for 1 month after which time her dosage was reduced to the maximum for over two months. 4 months after stopping she was diagnosed with primary pulmonary hypertension (PPH) – a rare and fatal disease. While on the waiting list for a lung transplant caused by PPH she became pregnant, which made her ineligible for treatment and exacerbated the condition. One month after giving birth she died] - The rarity of PPH, combined with the fact that so few humans have ever received such high dosages of Danocrine, impacted the manner in which the plaintiff could prove causation – used 2 experts for testimony, both nationally recognized in their fields. When expert testimony will be permitted: When the witness is “qualified as an expert by knowledge, skill, experience, training or education, and if scientific, technical, or other specialized knowledge will assist the trier of fact to understand the evidence or determine a fact in issue.” The factors relevant to this inquiry are (S.Ct.) (1) whether the theory can (and has been) tested according to the scientific method, (2) whether the theory or technique has been subjected to peer review and publication, (3) in the case of a particular scientific technique, the known or potential rate of error, and (4) whether the theory is generally accepted. (Daubert four-factor test). Despite these guidelines, however, the S.Ct. emphasizes that the inquiry should be a “flexible one.” Causation: in addition to proving fault, the plaintiff must establish a causal relationship between the physician’s negligent actions or failure to act and the resulting injury by showing that the action or admission constituted a substantial factor in producing the injury. Substantial Factor: To meet the requirement that the defendant’s behavior was a substantial factor in bringing about the plaintiff’s injury, the plaintiff must generally show (a) that the defendant’s negligent act or omission was a but for cause of the injury, (b) that the negligence was causally linked to the harm, and (c) that the defendant’s negligence act or omission was proximate to the resulting injury. In order for the causation requirement to be met, a trier of fact must be able to determine, by a preponderance of the evidence, that the defendant’s negligence was responsible for the injury – (more probably than not). When a wrong can be deemed the cause: Test – If (a) a negligent act was deemed wrongful because that act increased the chances that a particular kind of accident would occur, and (b) a mishap of that very sort did happen, this is enough to support a finding by a trier of fact that the negligent behavior caused the harm. Where such a strong causal link exists, it is up to the negligent party to bring in evidence denying but for causation and suggesting that in the actual case the wrongful conduct had not been a substantial factor. [There was direct causation shown here as well – timing of the illness demonstrating that the overdose (not merely the medicine itself) responsible for patient’s condition and death].
b) Establishing causation through reliance on expert testimony: Traditionally the Frye test - which required that scientific evidence be based on techniques generally regarded as reliable in the scientific community - was the dominant approach. This changes with Daubert where the Supreme Court held that Federal Rule of Evidence set forth a more easily-satisfied standard of qualification – “If scientific, technical or other specialized knowledge will assist the trier of fact to understand the evidence or to determine a fact in issue, a witness qualified as an expert by knowledge, skill, experience, training or education may testify thereto…” This created a “judicial gatekeeping” role where judges could take generally scientific acceptability into account, but had more leeway in the admitting or rejecting expert testimony. The standard of review of trial court decisions to admit or reject trial expert testimony under Daubert is “abuse of discretion” (General Electric Co. v. Joiner). In Kumbo Tire Co. v. Carmichael the Court extended the holding in Daubert to not only apply to testimony based on scientific knowledge but also testimony based on technical and other specialized knowledge. Daubert is interpreting a federal rule – because of this state courts may adopt it or continue to adhere to Frye or some other standard.
c) “Post hoc, ergo propter hoc”: “After this, therefore because of this.” When the court discusses the “logical fallacy” of post hoc, ergo propter hoc it is referring to the fallacy of assuming causality from temporal sequence; confusing sequence with causality. Where the courts were before reluctant to causally connect events just because of their temporal sequence, the court has now changed to the three-part test mentioned above in “when can a wrong be deemed a cause.”
· Ex. Hinman v. Sobocienski – [plaintiff found injured at the bottom of a flight of stairs proved only that the flight was reasonably dangerous and that she was found injured at its bottom. Showed no evidence to show that the condition of the stairway contributed to her injuries] Trial court granted directed verdict for D and Supreme Court reversed saying that “common experience suggests that the presence in a bar/apartment building of a dangerous, dimly lit staircase greatly increases the chances that a patron or resident will accidently fall and suffer injury. When a resident is then found injured at the bottom of those stairs, a reasonable inference is that the dangerous condition more likely than not played a substantial part in the mishap. The absence of evidence that the plaintiff fell does not negate the reasonableness of the inference.”
d) Alberts v. Schultz (NM – ’99) [Ps sued Ds for medical malpractice leading to amputation of leg. Went to doctor w/ symptoms of gangrene; allege 13-day delay  lead to the amputation of the leg] - Generally, the fact pattern in a lost-chance claim begins when a patient comes to a health giver with a particular medical complaint. A claim for loss of chance is predicated on the negligent denial by a healthcare provider of the most effective therapy for a patient’s presenting medical problem. The negligence may be found in such misconduct as an incorrect diagnosis, the application of inappropriate treatments, or the failure to timely provide the proper treatment. The essence of the plaintiff’s claim is that, prior to the negligence, there was a chance that he or she would have been better off with adequate care – because of the negligence this chance has been lost. Under this theory, the plaintiff does not allege that the malpractice caused his or her entire injury, rather that it reduced the chance of avoiding the actual injury sustained. The chance in and of itself becomes the item of value for which the patient seeks compensation. Under the loss-of-chance theory the health provider’s malpractice has obliterated or reduced those odds of recovery that existed before the act of malpractice. The patient with a greater-than-fifty-percent chance of recovery is deprived of a more promising outcome; the patient with a slim chance is deprived of the opportunity to beat the odds. Basic test for loss-of-chance: (1) duty, (2) breach of duty, (3) loss or damage, and (4) causation. (all the elements of medical malpractice) It differs from malpractice actions only in the nature of the harm for which relief is sought. Plaintiff bears burden of proving each of these elements. Will usually do so through expert testimony. The causal connection between the negligence and the resultant injury must be medically probable. In proving causation, the plaintiff must introduce evidence that the injury more likely than not was caused by the act of negligence. In these cases, the plaintiff does not have to demonstrate absolute certainty of causation because the physician’s malpractice has made it impossible to know how the patient would have fared in the absence of any negligence. The lost chance is manifested by actual physical harm and does not involve prognostications about future injury or harm. Diminuation of a chance is as actionable as loss of chance – no reason to limit claims to those cases in which the chance of a better chance has been utterly lost. However, it is possible that trial courts may conclude in some cases that the diminished chance of a better result is of negligible significance. Damages should be awarded on a proportional basis as determined by the percentage value of the patient’s chance for a better outcome prior to the negligent act.
e) Extending lost chance beyond medical cases: have refused to extend lost chance beyond medical cases (no to cases trying to extend to telephone company and attorneys).
f) Haft v. Lone Palm Motel (CA – ’70) [A man and his 5-year-old son drowned in pool of motel where there was no lifeguard and no sign warning that such service was required, in direct violation of the California Health and Safety Code] - Courts said there was causation, even though no one witnessed the drowning, because this was the type of accident the statute was designed to either prevent or provide witness to (lifeguard could testify to what happened if was present) and this accident had occurred. Because D’s negligence makes it difficult to prove the causal link, the burden of proof on the issue of causation should shift from P to D for public policy reasons (if knew P couldn’t prove causation, D would have no impetus for adhering to the Code.
3. Multiple Defendants

a) Joint and Several Liability: If more than one person is a proximate cause of P’s harm, and the harm is indivisible (not capable of apportionment between or among the defendants), then under the traditional common law rule each D is liable for the entire harm. Therefore, under this rule P may sue and collect from either D or from both of them (but cannot collect more than is the amount of overall damages she is entitled to recover). If one D becomes insolvent, the risk of that insolvency is put on remaining D(s) not on P, so P can still recover her full damages.
· If the harm is divisible (there is a rational basis for saying that some of the harm is the result of one D, and the rest the result of the other D) then each D will be responsible only for that harm attributable to him.
b) When two or more tort-feasors act concurrently or in concert to produce a single injury, they may be held jointly and severally liable because such concerted wrongdoers are considered joint tortfeasors (joint enterprise and mutual agency) such that the act of one is the act of all and liability for all that is done is visited upon each. On the other hand, where multiple tortfeasors do not act in concert nor contribute concurrently to the same wrong, they are not joint tortfeasors. Rather, their wrongs are independent and successive.
· Independent and successive liability: the initial tortfeasor may well be liable to P for the entire damage proximately resulting from his own wrongful acts, however, the successive tortfeasor is liable only for the separate injury or the aggravation his conduct has caused.
c) Sometimes tortfeasors who act neither in concert nor concurrently may nevertheless be considered jointly and severally liable. For example, in instances of certain injuries which are incapable of any reasonably or practical division or allocation among multiple tortfeasors.
d) Recent Changes in doctrine: (1) Having defendants obtain contribution from each other in proportion to their fault in the accident. (2) Changes to correct the unfairness of the before mentioned liability in cases where one defendant is solvent and the other is not, and the whole burden of the damages come to rest on the solvent defendant.
· About a dozen states have abolished the doctrine, leaving a solvent defendant responsible only for his or her percentage of fault.
· About a dozen have abolished the doctrine in cases in which the defendant is less than a certain percentage at fault (usually less than 50%).
· A few (CA) have retained joint and several liability for economic damages but have abolished it for non-economic damages.
· A handful have abolished the doctrine when the plaintiff is partially at fault, but have retained it where the plaintiff is not at fault.
· A handful have abolished the doctrine in many kinds of torts but have retained it in a few areas – most commonly toxic and environmental torts (NY is one of the selective states).
e) What should the courts do when the defendant’s negligence is combined with an intentional tort or crime?

· Veazy v. Elmwood Plantation Associates, Ltd. – [P raped in apartment and brought action against management company for falure to exercise due care for the safety of residents] Court majority ruled that it was appropriate to compare negligence and intentional fault in some cases, but not in this one for three reasons: (1) D’s duty to provide a safe place to live encompassed the very risk that injured P and D should not be able to reduce its liability when its failure brought about the very harm feared; (2) public policy dictates against comparison here because it would reduce the safety incentives of the management company; and (3) Intentional torts are fundamentally different from negligence and the two cannot be compared in many situations, including this one.
· Scott v. County of LA – trial court entered judgment in favor of abused child on jury verdict that apportioned 99% of fault to the county and social worker and 1% of fault to abusive parent. The appellate court rejected the allocation.
· Hutcherson v. City of Phoenix – 911 call about a immediate death threat was given low priority by 911 operator which resulted in the double-murder suicide in contention. Jury found the 911 operator at fault and allocated 75% of fault to city and 25% to the killer. On appeal by the city, the appellate court upheld the allocation saying that it was not “manifestly unfair or shocking.”
f) Absent tortfeasors: What should courts do when the sued defendant seeks to reduce its share of the fault by laying some or all of the blame at the feet of an absent person? Depends on the state statute. Some courts have found that fault cannot be apportioned to an unidentified person because that person is not a “party” (must be identified).
g) Immune tortfeasors: In Carroll v. Whitney, [Ps sought to establish medical malpractice on several defendants, including two staff physicians at a public hospital who, under statute, were immune from common law tort liability] Trial court dismissed the 2 from the case, and in the suit against the remaining non-immune defenders, the jury allocated 70% and 30% of the fault to the absent physicians and none to any of the other Ds. On appeal, the court upheld the verdict noting that “since the nonparty defense is an affirmative defense, a jury can apportion fault to a nonparty only after it is convinced that a D has met its burden.”
h) Non-delegable duties: In Wiggs v. City of Phoenix, the city had a contract with T to keep the city’s streetlights in repair. Court held that if T’s negligence in not keeping a streetlight functioning led to an accident, the city was still liable because its duty was nondelegable. Although the city was fully liable to P, it would be entitled to indemnity from T in such a case.
i) Contribution and indemnity: Classic situation of master-servant, in which the master, who was liable only as a matter of law under respondeat superior, could seek indemnification. Right has been extended to what the courts call “active-passive” negligence situations, in which the party asserted to have been negligent in a passive manner can obtain indemnity from the actively negligent party.
j) The Restatement: Contains five independent analytical approaches (tracks) in which each track codifies guidelines for apportioning liability among two or more persons who are a legal cause of an indivisible injury.
· Track A – utilizes joint and several liability – here a plaintiff may recover all damages from any liable defendant, and D has the burden of jjoining additional parties or securing contribution from other liable parties.
· Track B – imposes several liability – here the plaintiff has the burden of securing recovery form each responsible party.
· Track C – uses joint and several liability with reallocation – if one defendant pursuades that court that a judgment for contribution cannot be fully collected from another defendant, usually due to insolvency, the court must reapportion the uncollectible portion of damages to all remaining parties, including the plaintiff, according to their proportions of comparative responsibility. If a D’s comparative responsibility falls below the legal threshold, the tortfeasor is only severally liable. If it is equal to or exceeds the legal threshold, D is jointly and severally liable.
· Track E – uses CA approach where defendants are jointly and severally liable for economic damages, but only severally liable for non-economic damages.
k) Summers v. Tice (CA – ’48) [Ds hunting w/ P. Negligently shot in P’s direction, hitting him in eye w/shot. Both shot at same time but only 1 person fired shot that hit; impossible to tell who b/c same gauge shotgun and same size shot] - Ds are joint tortfeasors and each is liable (joint and several liability), even though only one inflicted the injury. Ds brought about the harm so they can untangle the facts. For reasons of policy, each defendant is liable for the whole damage whether they are deemed to be acting in concert or independently. [court doesn’t want to call this a concert of action b/c Ds agreed to go hunting together, but so did Summers, so if there is a concert of action Summers is included in it and Summers himself would be found responsible for his injury. Court wants him to be able to recover here, so doesn’t use that theory].
l) In cases where it is impossible to determine which of 2 Ds was the cause of the accident, but where it is known that one of the Ds is innocent of negligence and the other is not, the court has been concerned about randomly extending liability to the innocent defendant (ex. Garcia v. Joseph Vince Co. – P fencer hurt by defective saber. Put saber back in pile and couldn’t tell which of the two manufacturers had made it. P invoked Summers but court dismissed the case).
m) Is the approach in Summers limited to “virtually simultaneous” situations? In Gross v. Lyons, plaintiff was hurt by 2 negligent defendants three months apart. In the case against D1, in which P claimed that all her injuries were caused by D1, the jury should have been told that if D1 could not bear the burden of allocating between the two accidents, the jury should have awarded full damages against D1. See also Cox v. Spangler where D was required to unravel the harms (or pay for the entire injury) where P was injured in a work-related accident six months before D negligently injured P.
n) Hymowitz v. Eli Lilly & Co. (NY – ’89) [DES was marketed to prevent miscarriages; FDA banned it when studies showed DES caused vaginal cancer and precancerous vaginal or cervical growth in offspring of mothers who took the drug; Ps seeking relief in court faced two barriers to recovery: (1) identification of the particular manufacturer of the drug, and (2) claims barred by the statute of limitations before the injury was discovered] - The doctrines of alternative liability and concerted action in their unaltered common-law forms do not permit recovery in DES cases. Alternative liability generally requires that defendants have better access to information than does the plaintiff and that all tortfeasors are before the court; it also rests on the premise that where there is a small number of possible wrongdoers, all of whom breached a duty to the plaintiff, the likelihood that any one of them injured the plaintiff is relatively high. In DES cases, however, there is a great number of wrongdoers, many years elapse between taking the drug and injury, there is no real possibility of having all possible producers before the court, and DES defendants aree in no better position tan are plaintiffs to identify the manufacturer of DES ingested in any given case. No alternative liability. Insofar as concerted action is concerned, there is nothing in the record to show any agreement, tacit or otherwise, to market DES for pregnancy use without taking proper steps to ensure the drug’s safety. No concerted action. Court implements a market share theory, based upon a national market. Apportion liability so as to correspond to the overall culpability of each defendant, measured by the amount of risk of injury of ach defendant created to the public at large. Court assumes that incidence is equitable to market share (assumes the drugs are all the same so that if A produces 100 pills and B produces 900 pills A is responsible for 10% of the harm because A produced 10% of the harm). A defendant cannot be held liable if it satisfies its burden of proof showing that it did not market DES for pregnancy use. However, there should be no exculpation of a defendant who, although a member of the market producing DES for pregnancy use, appears no to have caused a particular plaintiff’s injury. The liability of DES producers is several only and should not be inflated when all participants in the market are not before the court in a particular case.
o) Asbestos: In Goldman v. Johns-Manville Sales Corp. (OH – 1987), the court observed that the essential condition required for market share treatment was “fungibility” – all the products made pursuant to a single formula, and that asbestos is not a product, but rather a generic name for a family of minerals. However, in Wheeler v. Raybestos-Manhattan (App. – 1992), the court extended the market share approach to manufacturers of brake pads that used asbestos fibers because the pads were sufficiently fungible and their asbestos content was similar.
p) Lead Paint: In Santiago v. Sherwin Williams Co. (1st cir. – 1993), a child supposedly harmed by exposure to lead paint sued several manufacturers after an his hyperactivity and motor skills problems were tied to lead in the house by an expert. Court said evident was not sufficient for MA to impose market share liability on this group of paint companies – some of whom were not making lead paint during the period in question. Also said there were other sources of lead contaminants, citing the “heavily contaminated soil” in the neighborhood.
q) Childhood Vaccines:  In Shackil v. Lederle Laboratories (NJ – 1989), the court refused to extend market share liability to manufacturers of diphtheria-typhoid-pertussis in a personal injury suit in which the P could not identify the producer of the particular dose. Court noted that pertussis portion of the vaccine causes almost all the adverse reactions. Said that public policy goals would be subverted by allowing market share liability for producers of vital vaccines.
r) Blood Clotting Factors: In Smith v. Cutter Biological, Inc., the court said that a blood coagulant used by hemophiliacs may give rise to market share liability even though the product does not have the constant quality of DES because the donor source is not constant. Plasma in question came from donors infected with HIV. The court adopted a national market.
s) Paint Shop Products: In Setliff v. E.I. DuPont de Nemours & Co., the court rejected market share liability where a P who worked in a paint shop claimed he was hurt by volatile organic compounds (VOCs). Sued 40 Ds who had supplied products that included VOCs, but could not identify which compound caused his harm. Market share rejected because there was no allegation that the products were fungible in their harmful capacity – only that VOCs were common to paint and other related products.
t) Epstein, Two Fallacies in the Law of Joint Torts, (1985): Market share rule presupposes that all the other elements of a product liability action are satisfied – mainly that the product is defective and causes harm, but also that the shares of the various firms in the relevant market can be identified at reasonable cost. The aim of the law should be to minimize the sum of costs – both administrative costs and the error costs of the rule (holding someone liable erroneously, or not holding someone liable who should be). Two critical errors: insistence on joint and several liability for the entire loss means that ignorance on the identification issue is improperly used to make each defendant the guarantor of every other defendant’s independent obligations, and the error rate will be higher when exculpation is allowed than with the pure market share rule.
4. The Indeterminate Plaintiff

a) In re “Agent Orange” Product Liability Litigation: [class action Vietnam vets against gov and chemical companies for injuries from herbicides used during the war] Basically, the problem is that if in a population of 10 million there can be expected 1,000 incidents of cancer, but instead there are 1,100 incidents and that this increase is statistically significant. Under traditional tort principle, no plaintiff would recover because there is only a chance of about 9% that the product caused the cancer in any one plaintiff. But it did cause the cancer in the case of 100 of the plaintiffs. Are those P’s just screwed b/c is impossible to show which 100 out of the 1,100 had cancer due to D? In class action case would make D liable to each exposed plaintiff for a pro rata share of that plaintiff’s injury (so damages x 100 then divided across the 1,100 people – not perfect but better than nothing).
B. Proximate Cause

1. Unexpected Harm

a) Benn v. Thomas (Iowa – ’94) [P was injured and died after D’s vehicle rear-ended the van in which decedent was a passenger. P had a history of coronary disease and insulin-dependent diabetes, and had previously suffered from a heart-attack and was considered at risk of having another] - “Eggshell Plaintiff” Rule: required the defendant to take his plaintiff as he finds him, even if that means that the defendant must compensate the plaintiff for harm an ordinary person would not have suffered. Rejects the limit of foreseeability normally required in proximate cause determinations. Once it is established that D caused some injury to P, rule imposes liability for the full extent of the injury, not merely those foreseeable by D.
b) Suicide: Courts have shown an increasing willingness to allow recoveries where the defendant’s negligence has severely injured a person who later commits suicide. In Zygmaniak v. Kawasaki Motors Corp., D was held liable for the assisted suicide of a victim after the victim was rendered a quadriplegic by D’s negligence. In Stafford v. Neurological Medicine, Inc., D held liable for suicide after negligently permitting patient to receive mail indicating incorrectly that she was suffering from a brain tumor.
c) Secondary Harm: The court in Stoleson v. US said, “If a pedestrian who has been run down by a car is taken to a hospital and because of the hospital’s negligence incurs greater medical expenses or suffers more pain and suffering than he would have if the hospital had not been negligent, he can collect his incremental as well as his original damages from the person who ran him down, since they would have been avoided if that person had used due care.” Court found that this applied also to cases where the plaintiff was injured during transportation to the hospital for needed attention arising from injuries caused by D’s negligence. “If medical services are rendered negligently, the rule based on questions of policy makes the negligence of the original tortfeasor a proximate cause of the subsequent injuries suffered by the victim,” and that the ambulance trip is a “necessary step in securing medical services required by the [original accident].” In Wagner v. Mittendorf, D negligently broke P’s leg. While P was recovering, through no fault of his own the crutch slipped and the leg was rebroken. Court held D liable for that aggravation.
d) Overseas Tankship (U.K.) Ltd. V. Morts Dock & Engineering Co., Ltd. (The Wagon Mound) (Australia – ’61) [D’s ship negligently discharged oil which spread across the harbor and under P’s wharf. P’s workers were welding on the wharf. Molten metal from welding set fire to oil floating on the water; ensuing fire damages the wharf and two ships docked alongside] - It is not enough that just any damage or results are foreseeable or follow in an unbroken sequence. Some limitation must be imposed upon the consequence for which a negligent actor is to be held responsible; therefore, adopt reasonable foreseeability – liability is limited to what the reasonable person ought to foresee. The actual type of damage or results must be foreseeable.
· The court in Smith v. Leech Brain & Co. held that Wagon Mound did not alter the principle that a D must take his victim as he finds him.
e) Balancing Test: In Wagon Mound II (Same P v. Miller Steamship Co.), [same facts but was brought by the owners of the ships damaged in the fire against the charterers of the Wagon Mound] the court held for P on reasoning similar to Carroll Towing – the burden of eliminating a risk must be balanced against the probability of it materializing times the gravity of the harm. Court said D must have known that there was a serious risk of the oil on the water catching fire in some way and that if it did, serious damage to ships or other property was not only foreseeable, but very likely, this making it unreasonable to dismiss such a risk.
· This case can be considered consistent with the first Wagon Mound if think that the court erred in determining what a reasonable person would foresee in that case. Here, the result is approached by charging the reasonable person with the recognition of a slight or extremely remote risk. Court said it was both the duty and in Ds interest to stop the discharge of oil immediately.
f) Causal Link Requirement: In Berry v. Sugar Notch Borough, a tree fell on a trolley car whose excess speed had caused the tram to be at that specific place when the tree fell. The court held that the requirement of causation was not met since, although the accident would not have occurred but for the trolley’s speeding, speeding does not increase the probability of trees falling on trolleys. Court has found the same in “darting out” cases where drivers are speeding and hit children darting out from behind trees. Although speeding is negligent, does not increase the probability of children darting out from behind trees.
2. Unexpected Manner

a) McLaughlin v. Mine Safety Appliances Co. (NY – ’62) [P removed unconscious from lake after almost drowning. Local fire dept tried to heat up with blankets. Needed more heat so got heating blocks marketed by defendant that were covered in flocking; “Always ready for use”; smaller print said that they must be insulated. Nurse w/o insulation and P suffered third degree burns. A fireman at the scene testified that he warned nurse to use insulation but then watched as she didn’t and said nothing. P’s aunt who was there heard no such warning] - if fireman did so conduct himself, without warning the nurse, then his negligence was so gross as to supersede the negligence of the defendant and insulate it from liability. This is the rule that prevails when knowledge of the latent danger or defect is actually possessed by the original vendee (fireman), who then deliberately passes on the product to a third person without warning. While D might have been liable if the blocks had found their way into the hands of the nurse in a more innocent fashion, D cannot be expected to foresee that its demonstrations to the firemen would callously be disregarded by a member of the department.
b) In Hines v. Garrett, a train improperly carried the 18-year-old plaintiff a mile past her stop. Conductor told her to walk back to the depot even though he knew she would have to walk through a bad area called Hoboes’ Hollow. In her action against the railroad for damages for rape, the court held that the intervening criminal conduct did not insulate the railroad from liability (see dissents opinion above). In Addis v. Steele, guests at an inn were injured when forced to jump from a second story window to escape a late-night fire. Their claim of negligent failure to provide lights or reasonable escape paths withstood defendant’s claim that it was not liable because the fire was set by an arsonist. D had obligation to anticipate the fire whatever the source.
3. Unexpected Victim

a) Palsgraf v. Long Island Railroad Co. (NY – ’28) [exploding firecracker, scales fell and hurt] – Conduct of D’s guard, if a wrong in its relation to the holder of the package, was not a wrong in its relation to P standing far away. Negligence is not actionable unless it involves the invasion of a legally protected interest, the violation of a right. The risk reasonably to be perceived defines the duty to be obeyed, and risk imports relation; it is risk to another or to others within the range of apprehension. Some acts, however, are so dangerous ass to impose a duty of prevision not far from that of an insurer. Transferred intent – an act willfully dangerous to A resulting by misadventure in injury to B. Nothing in the situation to suggest to the most cautious mind that the parcel wrapped in newspaper would spread wreckage through the station. If the harm was not willful, P must show that the act as to him had possibilities of danger so many and apparent as to entitle him to be protected against the doing of it though the harm was unintended.
b) Time: Cases involving long time periods between the act and the harm are not usually barred by the statute of limitations. Tort limitations usually start to run at the time of the plaintiff’s injury.
c) Distance: In Ferroggiaro v. Bowline, the court held a defendant liable for an accident caused two miles away when the lights at that intersection went out because defendant’s car had negligently hit a box that contained the master traffic signal devices (one of which was for that intersection).
d) Fire: (more or less NY specific – rejected by virtually all other states) In Ryan v. New York Central R. Co., sparks from defendant’s negligently maintained engine ignited one of its sheds and the fire spread to other buildings, including plaintiff’s. Court held that defendant was not liable because, while it was foreseeable that the shed would be destroyed, but not that the fire would spread to other buildings in the area.
e) Rescue: In Wagner v. International Railway Co., Judge Cardozo said: “Danger invites rescue. The cry if distress is the summons to relief. The law does not ignore these reactions of the mind in tracing conduct to its consequences. The wrong that imperils life is a wrong to the imperiled victim; it is a wrong also to his rescuer. The wrongdoer may not have foreseen the coming on his deliverer. He is accountable as if he had.” Basically, torfeasor is liable to victim and rescuer regardless of foreseeability of the attempted rescue. However, the peril and the rescue must be in substance on transaction. Must be unbroken continuity between the commission of the wrong and the effort to avert its consequences. The law does not discriminate between the rescuer oblivious of peril and the one who counts the cost. So, defendant is liable in cases where the rescuer has time to assemble gear to effect a rescue or has to go a far distance or assist the person in peril (helicopter rescues of mountaineers), but defendant is not liable in cases where the negligence but victim in peril and then a period of time later something is done to remedy that harm (no liability in Moore v. Shah where victim of negligent medical malpractice later needed kidney donation; child donated and then sued for recovery; court said the act was not made under the pressures of an emergency situation and was made a significant amount of time after the defendant’s negligent act).
f) The Kinsman Cases: The Buffalo River was full of floating ice. A thaw had begun and two ice jams were moving downstream in strong current. Because of crews’ negligence, the Shiras, owned by Kinsman (D), was torn loose from its mooring, floated downstream, and crashed into the Tewksbury, ripping it loose. Both ships continued downstream towards a bridge operated by the city, which was negligently not raised. The ships crashed into the bridge, destroying it and some surrounding property, and forming a dam which then caused the ice and water to back up and flood, affecting property all the way back to where the first ship had been moored. Kinsman I – involved claims for the property damage: D found liable. Kinsman II – claims seeking damages for the higher costs of unloading ships due to the inability of tugs to reach them and the costs of obtaining substitute grain to fulfill contracts when grain could not be moved to elevators above the bridge – no liability (connection between defendant’s negligence and claimant’s damage too tenuous).
VI. Defenses

A. The Plaintiff’s Fault

1. Contributory Negligence: elements – (1) the duty owed is to one’s self, (2) the conduct must be the actual cause of the plaintiff’s harm, and (3) the plaintiff’s negligence must also be the proximate cause of the plaintiff’s harm. P found to be contributorily negligent is totally barred from recovery (absolute defense).
2. Most states have replaced contributory negligence with comparative negligence. Rejects the all or nothing approach of contributory negligence and instead divides the liability between P and D in proportion to their relative degree of fault. P’s recovery is reduced by a proportion equal to the ration between his own negligence and the total negligence contributing to the accident. D has burden of proof.
3. Statutes: In some situations where a statutory command is understood to be an effort to protect some group against its own inability to protect itself the statute may be interpreted as barring a defense of contributory negligence. [Chianani v. Board of Education – statute requiring school bus operators to instruct students in crossing the streets, to flash red light, and to wait until all students disembarking the bus have crossed the street. Court decided purpose of statute was to protect the school children against their own negligence so purpose would be thwarted if child’s contributory negligence were a defense]. Relatively few statutes have been given such effect.
4. Limitations on Contributory Negligence:
a) Recklessness – if misconduct of D more serious than negligence (such as reckless or willful misconduct).
b) Last clear chance – if just before an accident D had an opportunity to prevent the harm, the existence of this opportunity (the last clear chance) wipes out the effect of P’s contributory negligence. In other words, P was negligent but D had last chance to avoid injury to P.
c) Refusal to impute contributory negligence – on occasion the court will impute the negligence of one person onto another (ex. respondeat superior). 
d) Jury
5. Types of Comparative negligence:

a) Pure comparative negligence – plaintiff’s damages are reduced on a strictly proportional basis. If Plaintiff is 10% at fault, damages are reduced 10%. If 85% at fault, then 85%.
b) Modified comparative negligence. When P’s negligence fault exceeds certain thresholds, P cannot recover. (after certain threshold is basically contributory negligence). Two thresholds: (1) equal fault bar – plaintiff is allowed to recover so long as his fault is not as great as the defendant’s; and the greater fault bar – plaintiff is allowed to recover if his fault is not greater than defendant’s. The difference between the two is when liability is 50-50, plaintiff is not allowed to recover under the first but is allowed to recover under the second.
· Arguments against modified version: a party more at fault than the other who has to bear his or her own losses and also a share of the other party’s losses, is worse off than at common law; if several parties are at fault, the modified version creates chaos; if a P who is at greater fault than D is excluded from the benefits of the statute and relegated to traditional common law, P might in some cases (like last clear chance) recover full damages.
· Most states w/ modified form compare P’s negligence w/ the aggregated negligence of Ds (so P: 30%, D1: 60% and D2:10%).
6. Imputing the negligence of one P to another P: 
a) Loss of consortium: issue where injured spouse and defendant both at fault – most states consider the claim derivative and have imputed the negligence of the injured spouse to the other spouse (Eggert v. Working – where negligent spouse 15% at fault and defendant 85% at fault court said that wife would recover full consortium loss 85% from D and 15% from husband).
b) Wrongful death: most courts treat the action as derivative. In Griffin v. Gehret the court said that the negligence of dead child could be imputed to parents.
c) Bystander emotional distress: In Meredith v. Hanson children sued for seeing stepfather struck and killed. Court said it didn’t matter if dad stepfather was negligent so long as his negligence was not the sole proximate cause of the accident. Emotional distress suffered by Ps is due to D’s negligence. Portee v. Jaffee ruled otherwise, though, saying that unfair to allow P seeking damages for emotional injury to recover more than injured party. Awards should therefore be reduced by the negligence of the injured victim, as well as any contributing negligence of P himself.
d) Parent-child: courts refuse to impute the negligence of parents to children.
e) Economic cases: in general, the doctrine of comparative negligence is also applied to cases of economic loss. In Clarke v. Rowe P sued lawyer and banker over losses sustained in real estate investment. Court applied saying no problem using in malpractice cases since was already used in medical malpractice ones and just because wasn’t mentioned in UCFA §1 didn’t mean application was precluded.
7. Fritts v. McKinne (Ok. – ’96) [P either driving or riding w/ friend, both were drunk; vehicle hit tree and P broke all facial bones; in surgery D performed tracheostomy and hit artery; P bled out; at trial D argued P comparative negligence b/c driving drunk and injury caused by this; also drug and alcohol use diminished life expectancy] Appropriate for D to say that because of D’s unusual anatomy and the resultant injury to his artery from the high speed impact, the rupture of the artery was inevitable. Inappropriate, however, to bring the drunk driving information to light. Limited circumstances under which reasonableness of P’s conduct can be considered in medical negligence cases: patient’s failure to reveal medical history that would have been helpful to his physician; patient’s furnishing of false information about his condition, failure to follow a physician’s advice and instructions; and delay or failure to seek further recommended medical attention. Physician may not avoid liability under the guise of a claim of contributory negligence by asserting that the patient’s injuries were originally caused by the patient’s negligence. Patient’s who have negligently injured themselves are nonetheless entitled to subsequent non-negligent medical treatment. Aside from limited situations, negligence of a party which necessitates medical treatment is irrelevant to the issue of possible subsequent medical negligence. History of subsequent substance abuse is relevant to the issue of damages where there is evidence to its effect on probably life expectancy (where evidence inflammatory, like here, bifurcation of trial or limiting instructions should occur).
a) Fritts applies even where P has consciously created the danger that required medical attention. (Harding v. Deiss – horse allergy).
b) Harvey v. Mid-Coast Hospital – D physician can’t say patient in hospital b/c drug overdose from attempted suicide, but can say that there were lots of pills in the body (can tell condition presented but not the reason for the condition).
8. When D’s negligence precedes that of the plaintiff, then the plaintiff’s negligence supersedes D’s and terminates D’s potential liability for P’s injuries.
9. Avoidable Consequences: Even if the accident was entirely D’s fault, P’s recovery might be reduced by failure to exercise due care to mitigate the harm done. Clearest form of avoidable consequences issue involves the plaintiff’s failure to get medical attention or to follow medical advice. Court generally refuse to award damages for complications that could have been avoided through the exercise of due care after the accident.
a) Hall v. Dumitru – Duty of mitigation applies only in cases where treatment does not involve a recognized risk; where there is a recognized risk, injured party is under no obligation to undergo the treatment to mitigate damages. If the proposed treatment could result in an aggravation of the existing condition or the development of an additional condition of ill health, or if the prospect for improved health is slight, then there should be no duty to undergo the treatment. The risk need not be significant or even probably in order to trigger the exception. Once the grounds for an exception are established, P need not articulate reasons for rejecting the procedure.
b) Refusal to mitigate based on religious beliefs: In general, court has held that religious beliefs are not an exception to the duty to mitigate. (ex. Simons, The puzzling doctrine of contributory negligence – “Although decendent’s decision to honor her religious beliefs is not unreasonable, defendant has no duty to subsidize her choice to sacrifice her life in the name of religion.” – talking about Munn v. Algee where decedent refused blood transfusion and court said religion did not excuse failure to mitigate).
c) Anticipatory avoidable consequences (“safety belt defense”) – failure to use seat belts of safety belts in automobiles or helmets with motorcycles where could have avoided some or all of harm by taking action before the accident. 
· Some courts look to state statute that may mention civil consequences (where not mentioned, some courts have treated failure to use belts or helmets as a species of fault).
· Some states (CA and NY) allow the failure to use safety devices to fully reduce recoverable damages, though the defendant is likely to bear the burden of showing what part of P’s harm due to the failure to use safety equipment.
· Another example of the doctrine given in Champagne v. Raybestos-Manhattan, Inc. where P exposed to asbestos was advised to stop smoking. Didn’t stop and developed lung cancer. Lung cancer from asbestos much more likely in smokers than nonsmokers. Jury was allowed to allocate comparative responsibility. 
B. Assumption of Risk

1. Express Agreement: where parties agree in advance that D need not exercise due care for the safety of plaintiff. Usually done through formal written contract, usually called an exculpatory or hold-harmless agreement.
a) Dalury v. S.K.I., Ltd. (Vermont – ’95) [P had season pass to ski resort, had signed exculpatory agreement about skiing, hit metal pole and badly hurt] Generally, enforceability turns on whether the language of the agreement was sufficiently clear to reflect the parties’ intent. Even well-drafted exculpatory agreements, however, may be void b/c violate public policy. Restatement §496Bsays exculpatory agreement should be upheld if it is (1) freely and fairly made, (2) between parties who are in an equal bargaining position, and (3) there is no social interest with which it interferes. No single formula for determining what constitutes the public interest – determination must be made considering the totality of the circumstances of any given case against the backdrop of current societal expectations. A business owner has duty of care to provide safe premises for customers. A business invitee has a right to assume that, aside from obvious dangers, the premises are reasonably safe for purposes for which the invitee is upon them, and that proper precautions have been taken to make them so. A skier’s assumption of risk does not affect a ski business’s duty to warn skiers about risks or correct dangers which, in exercising reasonable prudence under the circumstances, could have been foreseen and rectified. If D were allowed to obtain broad waiver of liability, an important incentive for ski areas to manage risks would be removed, w/ the public bearing the loss of resultant injuries (policy). Ski areas negligence is neither an inherent risk nor an obvious and necessary one in the sport of skiing.
b) Leon v. Family Fitness Center – sauna bench collapsed under P, had signed exculpatory agreement, court said was not valid b/c P could not be expected to reasonably appreciate the risk of injury from simply reclining on a sauna bench. Since use of a sauna bench is not a known risk, there could be no assumed risk.
c) No matter what the situation, courts generally agree that gross negligence or recklessness may never be disclaimed by agreement no matter what words are used.
d) Even if the release is valid, the ability of adults to sign releases that bind family members is in serious doubt. (ex. Scott v. Pacific West Mountain Resort – court refused to enforce ski release signed by parents against injured child).
e) Exculpatory signs: in cases in which D claims that contract exists by virtue of sign posted on D’s land combined w/ P’s conduct (such as sign in parking lot saying cars left at owner’s risk) courts have rejected the claim, when car stolen, that sign included the disclaimer, in the absence of a showing that the limitation (whether on the sign or claim check) was drawn to the plaintiff’s attention.
f) Post-injury releases: those written after injury are essentially settlement agreements and raise typical contract issues. 
2. Implied Assumption of Risk
a) Murphy v. Steeplechase Amusement Co. (NY – ’29) [P hurt on amusement park ride “the flopper” w/ moving belt that made people fall; P fell and injured] – P clearly saw the dangers of the ride. No additional warnings were necessary, since P could observe all risks. The whole point of ride was to fall down. There had been no other bad injuries or broken bones – ride not so dangerous as to require that it be closed. One who takes part in such a sport accepts the dangers that inhere in it so far as they are obvious and necessary. Would be different case if the dangers inherent in the sport were obscure or unobserved. Would also be different is accidents were so many as to show that the game in its inherent nature was too dangerous to be continued w/o change.
b) Participants in amateur sports: in Knight v. Jewett P injured in informal game of touch football. Court said vigorous participation in sporting events would likely be chilled if legal liability were to be imposed on a participant on the basis of his or her ordinary careless conduct. Said legal liability would fundamentally alter the nature of the sport itself. Liability only arises where participant intentionally injures another player or engages in conduct that is so reckless as to be totally outside the range of the ordinary activity involved in the sport.
· Court in Lestina v. West Bend Mut. Ins. Co. rejected the notion that vigorous participation would be chilled by invocation of negligence.
c) Baseball Spectators: In Davidoff v. Metropolitan Baseball Club [P sitting in first row behind first base – injured badly by foul ball] Ct said where a proprietor of a ball park furnishes screening for the area of the field behind home plate where the danger of being struck by the ball is the greatest and that screening is of sufficient extent to provide adequate protection for as many spectators as may reasonably be expected to desire such seating in the course of an ordinary game, the proprietor fulfills the duty of care imposed by law and therefore cannot be liable in negligence. P has burden of proof.
d) Davenport v. Cotton Hope Plantation (SC – ’98) [one of the staircases that gave access to P’s apartment was unlighted; P continued using stairway after reporting problem; tripped and fell] – Majority of jurisdictions that have adopted some form of comparative negligence have essentially abolished assumption of risk as an absolute bar to recovery. Implied assumption of risk divided into categories of primary and secondary implied assumption of risk: primary – arises when P impliedly assumes those risks that are apparent in an activity (not a true affirmative defense, instead goes to the initial determination of whether D’s legal duty encompasses the risk encountered by P); secondary – arises when P knowingly encounters a risk created by D’s negligence (true defense, asserted only after prima facie case of negligence established against D); may involve either reasonable or unreasonable conduct on the part of P. Express assumption of risk applies when the parties expressly agree in advance, either in writing or orally, that P will relieve the defendant of his legal duty towards the plaintiff. Thus, being under no legal duty, the defendant cannot be charged with negligence. Express assumption of risk constitutes an absolute defense. P is not barred from recovery by the doctrine of assumption of risk unless the degree of fault arising from P’s negligence is greater than the negligence of the defendant, b/c would otherwise thwart the goals of comparative negligence.
e) Boddie v. Scott – [D negligently started grease fire on stove and yelled for help, D aided, almost caught fire, threw pan out door but breeze blew fire back on him; jury said not contributorily negligent] Assumed risk must be voluntary. It is not voluntary if D’s tortious conduct has left P no reasonable alternative way to protect another or to “exercise or protect a right or privilege of which the defendant has no right to deprive.” A plaintiff with a choice of evils will not be found to have assumed the risk.
f) Swimming pools: courts have denied recover to Ps who knowingly dove into shallow water or murky water or who dove from platforms that they had not tested. Sometimes diver’s reckless behavior called a “superseding act of negligence absolving defendants.” [ex. O’Sullivan v. Shaw – court held that the open and obvious danger of diving into a swimming pool barred recovery. The obviousness of the risk negated any duty, so no liability]
g) Roberts v. Vaughn (Mich. – ’98) [volunteer firefighter injured rescuing carwreck survivor; P permanently disabled] The “firefighter’s rule” generally bars firefighters’ or police officers’ recovery for injuries sustained as a result of the negligence that gave rise to their emergency duties. Based on a number of public policy rationales – already obligated to perform dangerous activity and receive compensation presumably calculated with consideration of the risks faced (does not, however, bar a claim for damages for injuries caused by the subsequent wrongdoing of a 3rd party unconnected to the situation that brought the officer to the scene, where the wrongdoing resulted from wanton, reckless or grossly negligent behavior). Volunteers have a wholly different relationship w/ the public however, and therefore this doctrine does not apply to the. Denying volunteers the opportunity to recover would be resurrecting the doctrine of assumption of risk, which was rejected in an earlier case.
· Black Industries Inc. v. Emco Helicopters Inc. – “public policy demands that recovery be barred whenever a person, fully aware of a hazard created by another’s negligence, voluntarily confronts the risk for compensation.”
h) Woodall v. Wayne Steffens Productions, Inc. – The plaintiff does not assume the risk of any negligence which he has no reason to anticipate.
C. Preemption

1. Geier v. American Honda Motor Company, Inc. (U.S. – 2000) [Federal Motor Vehicle Safety Standard 206 required auto manufacturers to equip some of their ’87 vehicles w/ passive restraints. P’s ’87 Honda collided w/ tree and P seriously injured; car had manual shoulder and lap belts, but no airbags or other passive restraint devices; P said negligent construction b/c no airbags; preemption provision in act that said any safety standard not identical to a federal safety standard applicable to the same aspect of performance was preempted] Three questions that must be asked: (1) does the Act’s express pre-emption provision pre-empt this lawsuit? (no - “Compliance w/ federal safety standard does not exempt anyone from liability under common law.” Express preemption provision is given a narrow interpretation which says the provision does not apply to common law actions; i.e. tort action. Narrow reading leaves room for state tort law to apply where federal law creates only a floor – i.e. a minimum safety standard) (2) Do ordinary pre-emption principles nonetheless apply? (yes – nothing in the language of the saving clause suggest an intention to save state-law actions that conflict w/ federal regulations; merely say that D in compliance w/ federal standard is not automatically exempted from state law – depends on whether federal law meant standard to be an absolute requirement or only a minimum one; language preserves actions that seek to establish greater safety than the minimum safety achieved by a federal regulation intended to provide a floor) And (3) does this lawsuit actually conflict w/ the Act itself? (Yes – Act deliberately provided manufacturer w/ a range of choices among different passive restraint devices such as airbags and automatic seatbelts; wanted to phase these changes in slowly). 
2. Erisa preemption: Recent cases addressing when and whether health maintenance organizations can be sued for physical harm or death resulting from decisions wrongly denying medical treatment to their insureds. Uniformly concluded that 29 U.S.C.A. §§1001-1461 does not provide a federal basis for tort actions for damages for health impairments suffered as the result of denial of benefits – and also bars tort actions under state law (judges outspoken about need for legislative action to correct this).
VII. Liability for Defective Products

A. Negligence
1. MacPherson v. Buick Motor Co. (NY – ’16) [P driving car manufactured by D –but sold by retail dealer - when tire suddenly collapsed; wheel was defective – not produced by D; evidence that defect could have been discovered by reasonable inspection and that inspection omitted] If the nature of a thing is such that it is reasonable certain to place life and limb in peril when negligently made, it is then a thing of danger. If to the element of danger there is added knowledge that the thing will be used by persons other than the purchaser, and used w/o new test, then, irrespective of contract the manufacturer of this thing of danger is under a duty to make it carefully. There must be knowledge of danger not merely possible but probable. Defendant not absolved from duty of inspection b/c bought wheels from reputable manufacturer. D not merely dealer in cars, but manufacturer, and was responsible for finished product. Can’t put finished product on market w/o subjecting the component parts to ordinary and simple tests. There is nothing anomalous in a rule which imposes upon A, who has a contract w/ B, a duty to C and D and the others according as he knows or does not know that the subject-matter of the contract is intended for their use.
2. Escola v. Coca Cola Bottling Co. (CA – ’44) [P injured when soda bottle broke in hand for no reason] Doctrine of res ipsa loquitur applicable here. Sufficient showing that explosion of this type wouldn’t occur w/o some sort of negligence on D’s part. [concurrence said court should quit trying to apply res ipsa and just apply strict liability b/c of fairness of placing cost on the manufacturer and b/c consumer unable to closely inspect modern complex products; manufacturer can better bear the cost and control quality; no reason to make P bear burden of proving D’s negligence]
a) Greenman v. Yuba Power Products echoed concurrence supra saying that a manufacturer is strictly liable in tort when an article he places on the market, knowing it is to be used w/o inspection for defects, proves to have a defect that causes injury to a human being.
3. Bystanders: In Elmore v. American Motor Corp. the court said that if anything, bystanders should be entitled to greater protection than the consumer or user where injury to bystanders from the defect is reasonably foreseeable b/c has no opportunity to inspect for defects or buy only from reputable dealers. Extended same strict liability protection to bystanders as to those in car. 
4. Extension of Strict Liability Doctrine to other Ds: Doctrine extended beyond manufacturers to suppliers, franchisors who can impose quality control upon franchises, but not companies that finance purchases by others.
5. Used goods: most courts have declined to impose strict liability on sellers of used goods – even when the claim is that the product has had the defect in question since it was first marketed. Only one of the public policy reasons for strict liability – spreading the risk (this), satisfying reasonable buyer expectations, and risk reduction apply to dealers in used goods (Tillman v. Vance Equipment Co.).
6. Lessors: strict liability applies b/c lessors offer the same products as products they have selected which may amount to a representation of their quality and lessor may have acquired the goods from someone in the original distribution chain (unlike used goods dealers).
7. Government contractors: In Boyle v. United Technologies Corp. the Supreme Court held that a private contractor who followed government specifications on making a product couldn’t be held liable for inadequacies in the design as long as certain requirements were met. Said that liability for design defects in military equipment cannot be imposed, pursuant to state law, when (1) the US approved reasonably precise specifications; (2) the equipment conformed to those specifications; and (3) the supplier warned the US about the dangers in the use of the equipment that were known to the supplier but not to the US.
8. Causation: Courts disagree about who bears the burden of showing that the defect caused harm over and above what was suffered in the original impact where a P sues over the lack of safety inside a vehicle that has been in an accident.
9. Restatement 2nd §402A: One who sells any product in a defective condition unreasonably dangerous to the user or consumer or to his property is subject to liability for physical harm thereby caused to the ultimate user or consumer, or to his property if (a) the seller is engaged in the business of selling such a product and (b) it is expected to and does reach the user or consumer w/o substantial change in the condition in which it is sold. The above rule applies although the seller has exercised all possible care in the preparation and sale of his product, and the user of consumer has not bought the product from or entered into any contractual relation with the seller.
10. Restatement of Products Liability: One engaged in the business of selling or otherwise distributing products who sells or distributes a defective product is subject to liability for harm to persons or property caused by the defect. Three types of defects: manufacturing defect (when the product departs from its intended design even though all possible care was exercised in the preparation and marketing of the product), design defect (when foreseeable risks of harm posed by the product could have been reduced or avoided by the adoption of a reasonable alternative design by the seller or other distributor, or a predecessor in the commercial chain of distribution, and the omission of the alternative design renders the product not reasonably safe), and defect b/c of inadequate instructions or warning (when the foreseeable risks of harm posed by the product could have been reduced or avoided by the provision of reasonable instructions or warnings by the seller of other distributor, or a predecessor in the commercial chain of distribution, and the omission of the instructors or warnings renders the product not reasonably safe).
B. Manufacturing Defects

1. Strict liability imposed.
2. Welge v. Planters Lifesavers Co. – A seller who is subject to strict products liability is responsible for the consequences of selling a defective product even if the defect was introduced w/o any fault on his part by his supplier or by his supplier’s supplier. (D the last one in the chain of creation of product, has last chance to make it safe before releasing it out into the public)
C. Design Defects

1. In Cronin v. J.B.E. Olson Corp. the court rejected the Restatement’s “unreasonably dangerous” standard for both manufacture and design defects. A large number of states followed the Cronin court.
2. In Barker v. Lull Engineering Co. the court rejected limiting liability to situations in which the product was used in the intended manner saying that it would preclude liability in cases such as people standing on chairs. Said liability should instead be limited to a product being used in the “intended or a reasonably foreseeable manner.” Design defect could be showed through demonstrating that the product failed to perform as safely as  an ordinary consumer would expect when used in an intended or reasonably foreseeable manner (“consumer expectation test”), or if the jury finds that the risk of danger inherent in the challenged design outweighs the benefits of such a design (look gravity of danger, likelihood of danger, feasibility of safer alternative design, financial cost of improved design, and adverse consequences to consumer and product resulting from alternative design). On the second method, D has burden of persuading trier of fact that product should not be judged defective.
3. Soule v. General Motors Corp. (CA – ’94) [P’s ankles badly injured when wheel broke free, smashing floorboard into her feet; ankle injury allegedly not natural consequence of accident but caused by negligent collapse of wheel] – In some cases, ordinary knowledge as to the product’s characteristics may permit an inference that the product did not perform as safetly as it should. If facts permit this conclusion, and the failure resulted from the product’s design, a finding of defect is warranted w/o any further proof. Under Barker’s alternative test (design embodying excessive preventable danger) the jury must consider the manufacturer’s evidence of competing design considerations and the issue of design defect cannot fairly be resolved by standardless reference to the “expectations” of an “ordinary consumer.” Where the minimum safety knowledge is w/in the common knowledge of lay jurors, expert witnesses may not be used to demonstrate what an ordinary consumer would or should expect. Where evidence would not support a jury verdict on theory of ordinary consumer expectations, jury should be instructed solely on alternative risk-benefit theory in Barker. Crucial question in each case is whether the circumstances of the product’s failure permits an inference that the product’s design performed below the legitimate, commonly accepted minimum safety assumptions of its ordinary consumers.
a) Few states have joined CA in shifting burden of proof to D on issue of excessive preventable danger.
4. Reasonable Alternative Design (RAD): Products Restatement §2(f) – P must prove that a reasonable alternative design would have reduced the foreseeable risk of harm. Where the feasibility of a RAD is obvious and understandable to lay persons, expert testimony is unnecessary to support a finding that the product should have been designed differently and more safely. Other products already on the market may serve a similar function a lower risk and at comparable cost.
a) Factors to consider in determining if alternative design is reasonable and if its omission renders product not reasonably safe:
· Magnitude and probability of foreseeable risks of harm
· The instructions and warnings accompanying the product
· The nature and strength of consumer expectations regarding the product, including expectations arising from product portrayal and marketing
· The relative advantages and disadvantages of the product and its proposed alternative
5. When analyzing risk-utility cases, comparisons among products must consider only comparable products.
a) Bittner v. American Honda Motor Co. – court said D could compare 3-wheel ATV w/ similar products such as snowmobiles, minibikes, and 4-wheel ATV’s, but could not compare the safety of dissimilar activities and products such as scuba diving and passenger autos.
6. Price is another factor to be considered (if change in design would appreciably add to cost, add little to safety, and take an article out of the price range of the market to which it was intended to appeal, it may be unreasonable as well as improper for the courts to require the manufacturer to adopt such change). – Dreisonstok v. Volkswagenwerk.
7. Irreducibly unsafe products: products whose dangers are known and often great, but for which there are no RADs (ex. above ground pools – court in O’Brien v. Muskin said jury might find that even if there are no alternative methods of making bottoms for above-ground pools, that the risk posed by the pool outweighed its utility). 
a) Other states have rejected the idea in O’Brien that the case should go to the jury to weight the risk and utility. Court in Baughn v. Honda Motor Co. said that the product was note defective as a matter of law when its warnings, which were found adequate, were followed).
b) The Product Restatement states that liability may flow even if a product has no RAD if its value is deemed to be minimal.
8. As with manufacturing defects, supplier must anticipate uses that were not intended.
9. Camancho v. Honda Motor Co., Ltd. (CO – ’87) [motorcycle w/ no leg protection devices; P in accident and seriously hurt b/c absence of crash bars to protect the legs] Crashworthiness Doctrine – a motor vehicle manufacturer (cars and motorcycles) may be liable in negligence or strict liability for injuries sustained in a motor vehicle accident where a manufacturing or design defect, though not the cause of the accident, caused or enhanced the injuries. Doctrine does not require a manufacturer to provide absolute safety, but merely to provide some measure of reasonable, cost-efficient safety in the foreseeable use of the product. Public policy reasons – encourages maximum development of reasonable, cost-efficient safety features in the manufacture of all products. The fact that the dangers of a product are open and obvious does not constitute a defense to a claim alleging that the product is unreasonably dangerous (policy reasons – totally blocking these claims would encourage design strategies which perpetuate the manufacture of dangerous products). A consumer is justified in expecting that a product placed in the stream of commerce is reasonably safe for its intended use, and when a product is not reasonably safe a products liability action may be maintained Question posed under crashworthiness doctrine is not whether the vehicle was obviously unsafe, but rather whether the degree of inherent dangerousness could or should have been significantly reduced. Ortho factors for risk-benefit determination of whether a product design is unreasonably dangerous:
a) Utility of product to user and public
b) Likelihood product will cause injury and the seriousness of injury
c) Availability of substitute product that is safer and serves same function
d) Manufacturer’s ability to make safer w/o really increasing prices or impairing the products usefulness
e) User’s ability to avoid danger by exercise of care in using product
f) User’s awareness of the dangers inherent in product and their avoidability b/c of general public knowledge or existence of suitable warnings or instructions

g) Feasibility of loss spreading by manufacturer (cost of item or liability insurance)

10. Bystanders: Some courts have focused on the victim (Ewen v. McLean Trucking Co. – consumer expectation test inapplicable where pedestrian hit by truck w/ blind spot when backing up). Other have focused on the expectations of the buyer or users (Gaines-Tabb v. ICI Explosives – okl city bombing; since farmers who bought fertilizer knew of explosive dangers, the manufacturer could not be held liable to bombing victims under consumer expectation test).
11. Exception to risk-utility analysis: food cases – Products Restatement §7 says that a “harm-causing ingredient of the food product constitutes a defect if a reasonable consumer would not expect the food product to contain that ingredient.”
12. Criticism case-by-case risk-utility analysis: denies products manufactures the guidance of uniform standards.
D. Safety Instructions and Warnings
1. Instructions and warnings accompanying products may reduce risk by instructing users how to obtain the benefits from the product’s intended use, alerting users to the dangers of using the product in ways unintended by the manufacturer, and alerting potential buyers and users to irreducible dangers in the product (such as side effects of pharmaceuticals).
2. Common knowledge and duty to warn: no duty where the dangers are open and apparent and warning wouldn’t avert the type of accident that occurred (Brown Forman Corp. v. Brune – drinking large quantity of tequila in short time; riding unrestrained in cargo bed of pickup truck – Maneely v. General Motors Corp.).
3. Hood v. Ryobi American Corporation (4th cir – ’99) [saw for home repairs, lots of warnings about not removing the blade guards, P removed anyway, saw blade flew off and partially amputated thumb, said thought guards were to keep clothes out not blade on] A manufacturer may be held liable for placing a product on the market that bears inadequate instructions and warnings or that is defective in design. P wants more detailed warning label but must look at the social cost of such a label – proliferation of label detail threatens to undermine the effectiveness of warning altogether. D’s warnings were clear and unequivocal – sufficient to appraise ordinary consumer that unsafe to operate a guardless saw. Would have prevented this accident if P had followed warnings. Vast majority of consumers do not detach this critical safety feature before using this type of saw. 
4. Criteria for determining adequacy of warnings:
a) Pittman v. Upjohn Co. – A reasonable warning not only conveys a fair indication of the dangers involved, but also warns with the degree of intensity required by the nature of the risk. Criteria: (1) warning must adequately indicate the scope of the danger; (2) the warning must reasonably communicate the extent or seriousness of the harm that could result from misuse of the drug; (3) the physical aspects of the warning must be adequate to alert a reasonably prudent person to the danger; (4) a simple directive warning may be inadequate when it fails to indicate the consequences that might result from the failure to follow it; and (5) the means to convey the warning must be adequate.
b) The adequacy of warning might be in question even where P did not read the warning that was given (Johnson v. Johnson Chemical Co. – court talks about intensity of language being only one factor, placement/prominence of warning is another.
c) Question of adequacy generally a question of fact, but courts have recognized that in clear cases it may become one of law. Some courts treat the issue as one of law in the first instance on the ground that the text of the warning is before the court and it can make that decision (Mackowick v. Westinghouse Electric Corp.)
5. Causation and the “heeding presumption”: The “heeding presumption” requires a party responsible for the inadequate warning to show that the user would not have heeded an adequate warning. (Coffman v. Keene Corp. – if manufacturers omitted needed warnings could no longer argue that the plaintiff might not have heeded one even if it had been there).
6. Safety Instruction:
a) Morran v. Faberge Inc. – [two teenagers trying to make scented candle poured cologne on flame causing serious burns from flammability] Although particular accident was unforeseeable, court said it was possible to envision other similar accidents that might warrant a warning on flammability. Said that the cost of giving an adequate warning is usually so minimal, that balancing process almost always weighs in favor of obligation to warn of latent dangers [how far does this go though? Drinking? Pouring in eyes? What about policy argument of not having long labels?] 
b) Campos v. Firestone Tire & Rubber Co. – court suggested that jury might find that pictorial messages were required if the product was likely to be used by migrant workers who did not speak English.
c) The addressee – another factor to consider in need for and adequacy of warnings. The normal rule is that they must reach the person who is likely to use the product. Sometimes that not feasible, though, as where children might be users (disposable cigarette lighters for example – some courts say jury question others say no duty to warn since danger obvious to adult buyers).
d) Link between design and warning: (Hood v. Riyobi) Hood court said that warnings aimed simply at avoiding consumer carelessness should not absolve a manufacturer of the duty to design reasonable safeguards for its products. This encourages manufacturers to rid their products of traps for the unwary, while declining to hold them responsible for affirmative consumer misuse. In Hernandez v. Tokai Corp – the court said that a product intended for adults (cigarette lighter) need not be designed to be safe for children solely b/c is possible for the product to come into a child’s hands. The risk that adults, for whose use the products were intended, will allow children access to them, resulting in harm, must be balanced against the products’ utility to their intended users.
e) Overlap of design and warning: Hansen v. Sunnyside Products, Inc. – Whereas an adequate warning will avoid liability on a failure to warn theory, it is but one factor to be weighed in the balance in a design defect case. Court doesn’t think that the risk to the consumer of the design of many household products can be rationally evaluated w/o considering the product’s warning. However Uniroyal Goodrich Tire Co v. Martinez said that if there were a safer way to make a product , the manufacturer could be held liable even though the injury could have been avoided if the user had followed the warnings.
7. Misuse: As Camacho and Hood suggest, injuries often result from unintended uses of the product. Not a complete defense if the misuse or unintended use was one that was reasonably foreseeable (like in Port Authority of NY & NJ v. Arcadian Corp.).
8. Edwards v. Basel Pharmaceuticals (Ok – ’97) [nicotine-induced heartattack from smoking and wearing 2 nicotine patches manufactured by D; relatively thorough warning given to physician but insert provided to users only mentioned possibility of fainting not heartattack] – Products liability law generally requires a manufacturer to warn consumers of danger associated w/ its product to the extent the manufacturer knew or should have known of the danger. Exception to this - “Learned Intermediary Doctrine.” Applicable to prescription drug cases. Operates as an exception to the manufacturer’s duty to warn the ultimate consumer, and shields manufacturers of prescription drugs from liability if the manufacturer adequately warns the prescribing physicians of the dangers of the drug. Reasoning is that the doctor acts as a learned intermediary between the patient and prescription drug manufacturer by assessing the medical risks in light of the patient’s needs. Is the physician’s duty to inform himself of the qualities and characteristics of those products which he prescribes for or administers to patient, taking into account his knowledge of the patient as well as the product. Therefore, if the product is properly labeled and carries the necessary instructions and warnings to fully apprise the physician of the proper procedures for use and the dangers involved, the manufacturer may reasonably assume that the physician will exercise the informed judgment thereby gained in conjunction w/ his own independent learning, in the best interest of P.
9. Wooderson v. Ortho Pharmaceutical Corp. – learned intermediary doctrine extends to prescription drugs b/c the patient may obtain the drug only through a physician’s prescription, and the use of prescription drugs is generally monitored by a physician. 
10. Exceptions to Learned Intermediary Doctrine: (1) mass immunizations – no physician-patient relationship and drug not administered as a prescription drug, so individualized attention may not be given by medical personnel in assessing the needs of the patient. The only warnings the patient may receive are those from the manufacturer. (2) when FDA mandates that warning be given directly to consumer – several states have held that the learned intermediary doctrine itself does not protect the manufacturer b/c of this (MacDonald v. Ortho Pharmaceutical Corp. – when direct warnings to the user of a prescription drug have been mandated by a safety regulation promulgated for the protection of the user, an exception to the learned intermediary rule exists and failure on the part of the manufacturer to warn the consumer can render the drug unreasonably dangerous. The manufacturer is not, however, required to warn of obvious dangers.). (3) where D advertises prescription directly to the consumer (Perez v. Wyeth Laboratories, Inc. – in such cases, manufacturer must discuss the product’s risks in its advertisements).
11. Prescription Drugs: Product Restatement §6(c): A prescription drug or medical device is not reasonably safe due to defective design if the foreseeable risks of harm posed by the drug or medical device are sufficiently great in relation to its foreseeable therapeutic benefits that reasonable health-care providers, knowing of such foreseeable risks and therapeutic benefits, would not prescribe the drug or medicine for any class of patients.
a) Court in Freeman v. Hoffman-La Roche, Inc. rejected §6(c) b/c objected to the result that liability for any drug was defeated for all plaintiffs if the drug was suitable for “any class of patients.”
12. Allergy: a manufacturer ordinarily has no duty to change a product’s design to guard against allergic reactions when the product’s benefit to the public outweighs the harm it may cause to the idiosyncratic few. Liability for failure to warn may be imposed, however, where the number of allergic suffers is substantial. Beyond that, where the potential for serious harm from the reaction is foreseeable, some courts have required warnings even where the reaction occurs in fewer than one in a million users.
13. Vassallo v. Baxter Healthcare Corp. (MA – ’98) Unforeseeable risks arising from foreseeable product use by definition cannot specifically be warned against. However, manufacturer has a duty to perform reasonable testing prior to marketing a product and to discover risks and risk-avoidance measures that such testing would reveal. A seller is charged w/ knowledge of what reasonable testing would reveal. A manufacturer will be held to the standard of knowledge of an expert in the appropriate field, and will remain subject to a continuing duty to warn (at least purchasers) of risks discovered following the sale of the product at issue.
14. Three main reasons for adopting strict liability: risk spreading, accident avoidance, and reducing administrative costs by avoiding complicated, costly confusing and time-consuming trials about the distant past. 
15. Difference strict liability and negligent: James v. Bessemer Processing Co. – in cases proceeding under a theory of strict liability, knowledge of the harmful effects of a product will be imputed to a manufacturer on a showing that knowledge of the defect existed within the relevant industry. Once proof of such knowledge in the industry has been established, triggering the duty to warn, the plaintiff must show that an adequate warning was not provided. When proceeding under a theory of negligence, the plaintiff must demonstrate that the specific defendant knew or should have known of the potential hazards of the product.
16. Discovery of danger after distribution: Vassallo court suggested existence of continuing duty to warn after sale. In Lovick v. Wil-Rich the court said that §10 of the Products Restatement asserted that a reasonable seller would warn if (1) the seller knows or reasonably should know that the product poses a substantial risk of harm to persons or property; (2) those who would benefit from the warning can be identified and are likely unaware of the risk; (3) a warning can effectively be communicated to and acted upon by recipients; and (4) that the risk of harm is sufficiently great to justify the burden of providing a warning. Negligence is the proper standard in this area. 
17. Misrepresentations: Products Restatement §9: provides that a seller or distributor who makes a fraudulent, negligent, or innocent misrepresentation of facts concerning the product is subject to liability for harm to persons or property caused by the misrepresentation. In Denny v. Ford Motor Co. [off-road vehicle advertised and sold as appropriate for normal driving, but whose features made it dangerous for evasive actions on paved roads] court developed dual prong doctrine under which a product that might pass the risk-utility test for one purpose could be defective if offered as suitable for another purpose that might not be appropriate. Castro v. QVC Network Inc (pan advertised for cooking turkeys that couldn’t handle weight) product unsafe for the purpose for which it was marketed and sold and as such was defective under the consumer expectations test.
