Fear and Loathing  in Law School: “Res Ipsa Loquitur, Let the Good Times Roll”

I. Intentional Torts (Intent/Act/Causation/Damages)

A. Physical Harms

1. Battery (Trespass to Person): Intentional harmful/nonconsensual physical contact
a. Prima Facie Case for Battery

i. Intent (to act unlawfully/harmfully, not necessarily to cause specific harm)

· Vosburg v. Putney, 1891: Δ kicked Π’s shin in class; due to preexisting condition, Π’s leg fell off.  Judgment for Π because Δ intended to kick. That he didn’t intend the specific harm is irrelevant (eggshell skull).

· Causation shown via doctor’s quackery.

· Subjective justice: P was a farmboy whereas Δ’s family was rich.
· Garratt v. Dailey, 1955:  5-y.o. Δ pulled chair out from under Π whose hip broke in the fall. Judgment for Π because Δ acted intentionally with substantial certainty that Π would sit. Adult/child distinction irrelevant.

· RST/RTT: Intent element satisfied when harm is either purposefully caused or substantially certain to result.

ii. Act (unlawful or nonconsensual)
· In Vosburg (see I.A.a.i), kicking was unlawful in class (ex delicto/tort), but would have been ok on playground (ex contractu/implied license).
· White v. Univ. of ID, 1990: Δ piano teacher tapped on Π’s back, causing Vosburg-esque harm. Judgment for Π because act is nonconsensual, whether or not unlawful. Idaho rejects RST/RTT definition.

iii. Causation

iv. Damages

b. Defenses to Battery

i. Consent/Assumption of Risk (strong defense, protection of autonomy)

· Mohr v. Williams, 1905. Π consented to right ear surgery, but Δ operated on left. Judgment for Π because act exceeded consent.

· Characterization of act as “violent assault” is questionable.

· If this were an emergency, consent would be assumed (necessity).

· O’Brien v. Cunard Steamship, 1891. Π raised her arm for a smallpox vaccination. Judgment for Δ; action indicated consent.
· Hudson v. Craft, 1949. Π injured in Δ’s boxing match. Judgment for Π because Δ in violation of statute; consent doesn’t matter.

· Statute intended to protect fighters; deter illegal activity.

· Court is reluctant to protect consenting parties, despite statutory protections, e.g. statutory rape. Some call this criminal territory.

· Hart v. Geysel, 1930. Π’s husband killed in an illegal prizefight. Judgment for Δ since parties were in pari delicto/equally at fault.

· Introduces volenti non fit injuria/”to the willing, no injury is done.”

· RST/RTT adopts this view to deter recklessness.

ii. Insanity (intentional tort requires only capability of intent, not rationality)

· McGuire v. Almy, 1937. Insane Δ injured Π while in her care. Judgment for Π because Δ intended offensive contact.

· Insanity irrelevant to intentional tort as long as the insane person is capable of forming intent (like child in Garratt).

· Reasoning for intent to act/harm is irrelevant.

· Might infer consent if salary is proportional to risk (see II.A.1.b.i).

· Corrective justice objectives; Δ is the responsible party.
iii. Self-Defense and Defense of Others (strong complete defense)

· Courvoisier v. Raymond, 1896. During robbery, policeman Π shot by Δ store owner who mistook him for a robber. Judgment for Δ because he was acting in self-defense and reasonably believed he was in danger.

· Reasonableness and context are more limiting of defense of others.

· RST/RTT: Defense of others requires same conditions/means as self-defense + reasonable belief that intervention is necessary.
iv. Defense of Property (as deterrence; force must be proportional to threat)

· Bird v. Holbrook, 1825. While on Δ’s property chasing peacocks, Π was injured by a spring gun intended to protect tulips from intruders. There were no posted warnings. Judgment for Π because such measures should only be used as deterrence, not with intent to harm.

· Posner: There must be warnings.
· Allows self-protection while discouraging escalation of violence.

· Trespassers assume risk, but don’t justify malice on landowner’s part.

· Reasonableness standard applies more strictly to defense of property.

2. Trespass to Land (Real Property): Unlawful intrusion; knowledge/harm unnecessary

a. Prima Facie Case for Trespass to Land

i. Intent (to enter land; harm and knowledge of ownership and unnecessary)

· Dougherty v. Stepp, 1835. Δ entered Π’s unenclosed land; did not harm the property. Judgment for Π because intent to enter land is sufficient. Knowledge of ownership is irrelevant.
ii. Act (intrusion)

· Intrusion constitutes injury; actual harm to property is unnecessary.

iii. Causation

iv. Damages

b. Defenses to Trespass to Land

i. Privilege/Necessity (conditional/incomplete defense)

· Ploof v. Putnam, 1908. Π’s boat was ruined and passengers thrown overboard when Δ refused Π use of his dock for safe mooring during a storm. Judgment for Π because of necessity.

· Necessity requires unforeseen emergency which implies consent.

· Landowner is not required to facilitate entry, but cannot prevent it.

· Trespasser must leave the property as soon as possible after emergency.

· Prevents “holdout problem” i.e. landowner’s abuse of bargaining power.

· Vincent v. Lake Erie, 1910. Storm caused Δ’s ship to damage Π’s dock to which it was moored. Judgment for Π; necessity justifies trespass, but Δ is required to pay for damages. No unjust enrichment.

· If loss is allotted to dockowner, he will pass costs on to customers anyway. Loss should fall with the party which occasioned the loss.

· Insurance effects eliminate most economic incentives.

B. Emotional and Dignitary Harms

1. Assault: Threat of harmful/offensive contact, with or without actual physical harm

a. Prima Facie Case for Assault

i. Intent

ii. Act (threat of imminent harm which causes apprehension)

· I de S. and Wife v. W. de S., 1348. Δ swung at Π’s wife with a hatchet when she refused him entry to Π’s tavern after hours. Judgment for Π because Δ’s act caused apprehension of immediate physical harm.

· RST/RTT: Unlike fright, apprehension is genuine belief that the attacker will act with intent to harm, not necessarily that there will be actual harm.

· Tuberville v. Savage, 1669. Hand on sword, Π said he would strike were it not assize-time. Judgment for Δ because it was clear Δ had no intent to strike. Threatening gesture is not assault if statements negate the threat.

iii. Causation

iv. Damages

2. Offensive Battery: Physical contact causing indignity, with or without actual harm.

a. Prima Facie Case for Offensive Battery

i. Intent (malice)

· Must intend not only to act (as in physical battery), but to act maliciously.

ii. Act (physical contact causing indignity and provoking violence)

· Alcorn v. Mitchell, 1872. Following trial, Δ spat in Π’s face in front of several witnesses while courtroom adjourned. Judgment for Π because Δ’s act caused great indignity and provoked violent retaliation.

· Witnesses/humiliation not required, but may increase damages.

· Deters actions likely to provoke violence, and deters victims from retaliating violently (by encouraging them to sue for damages instead).

· Requires physical contact but not physical harm; had Δ missed, no tort.
iii. Causation

iv. Damages

3. False Imprisonment: Unjustified restraint of another person without alternative
a. Prima Facie Case for False Imprisonment

i. Intent

ii. Act (denial of personal liberty without reasonable grounds)

· Bird v. Jones, 1845. A public highway was enclosed to accommodate spectators of public event, preventing Π from proceeding. Judgment for Δ because Π was not confined; could backtrack. There must be no way out.

· Majority says “three walls do not a prison make,” but dissent says denial of a path to which a person has a right is sufficient.
· Coblyn v. Kennedy’s, 1971. Employee of Δ detained Π because of suspected shoplifting. Judgment for Π because suspicion was without probable cause, and Π had no physical alternative to detention.

· It is relevant that Π is an old man who believes that humiliation in front of the other customers and his fear of personal harm effected his chest pains and subsequent hospitalization.

· Should only restrain/detain with reasonable discretion on reasonable grounds for a reasonable period of time (prudent and cautious man rule).
iii. Causation

iv. Damages

4. Intentional Infliction of Emotional Distress (IIED): Extreme and outrageous conduct intentionally or recklessly causing physical harm or emotional distress
a. Prima Facie Case for Intentional Infliction of Emotional Distress (IIED)
i. Intent (to act maliciously OR recklessly)
· Wilkinson v. Downton, 1897. Δ told Π as a practical joke that Π’s husband had been injured and hospitalized. Judgment for Π because Δ recklessly caused harm by acts extreme and outrageous, despite lack of malice.

· Act (extreme and outrageous conduct)

· RST/RTT: Requires extreme and outrageous conduct which intentionally or recklessly causes severe emotional distress.

· “Extreme and outrageous” is a very high standard at common law.

· In sexual harassment cases with both a tort and Title 7 (anti-discrimination) claim, courts consider a “reasonable woman standard.”
ii. Causation

iii. Damages (liability for harm to victim and others present)
· According to RST/RTT, liability includes physical harm to others present and physical and emotional harm to family members present.

II. Negligence (Duty/Breach/Causation/Damages)
A. Duty/Breach (“negligence” with a lowercase “n”)
1. “Reasonable Person” Test of negligence (Duty/Breach)

a. Alternate Definitions of “Reasonable Person”

i.  “Reasonable Infirm/Disabled”

· Roberts v. Ring, 1919. 7-y.o. Π injured after running in front of 77-y.o. Δ’s car. Judgment for Π, because Δ should have refrained from driving on a crowded street, given his poor eyesight, as an “ordinary prudent man.”
· P held to a standard of care relative to reasonable children his age.

· Deters reduced care with expectation that infirmity will act as excuse.
· Fletcher v. Aberdeen, 1959. Blind Π fell into a ditch when an employee of Δ removed the barrier around it. Judgment for Π because he exercised a reasonable degree of care given his disability.
ii. “Reasonable Child”

· Daniels v. Evans, 1966. 19-y.o. Π killed when his motorcycle collided with Δ’s car. Judgment for Δ because Π was engaged in an adult activity and should be held to an adult standard despite that he was a minor.

· RST/RTT: Adult standard applies to children engaged in adult activites, not to children engaged in behaviour appropriate for their age and experience. Children under 5 cannot be negligent.

· Deters children from engaging in dangerous adult activities.

iii. Incapacity
· Breunig v. American Family Ins., 1970. Δ crashed into and injured Π after being “seized with a mental aberration” while driving. Judgment for Π because Δ had knowledge of her condition and should not have driven.

· Incentive to consider such tendencies before acting; deters fraud.

· Corrective justice: Liability placed with the person who caused injury.

· Only sudden incapacity without foreknowledge excuses negligence.

· Jankee v. Clark County, 2000. Mental inpatient Π injured in jumping out of hospital window. Judgment for Δ because Π was held to reasonable person standard. Avoided incentive to increase level of institutionalization.

iv. Intoxication
· Robinson v. Pioche, 1855. Drunk Π fell into a ditch in front of Δ’s property. Judgment for Π because Δ’s failure to meet a duty of reasonable care is not excused by Π’s intoxication.

v. “Reasonable Rich Man”

· Denver & Rio Grande v. Peterson, 1902. Court does not consider wealth in determining negligence, but might consider it when awarding damages.

· Some legal scholars say that risk aversion varies inversely with wealth.

vi. “Reasonable Woman”

· Daniels v. Clegg, 1873. Buggy driven by female Π collides with that of male Δ. Court finds that Π should be held to a lower standard of care.

· Male drivers should take extra care around female drivers.

· “Reasonable man” standard can be seen as a disincentive for women to drive or an incentive for women to drive with a higher level of care.

· Tucker v. Henniker, 1860. Female buggy driver Δ held to the same standard of care as men. Male activities require male standard.

· Eichorn v. Missouri. Female Π injured when made to climb three feet to a train. Π was held to a standard of caution, not a standard of skill, in that she should have exercised greater caution given her frailty.

· Asbury v. Charlotte. Court applied a universal standard.
· Ocheltree v. Scollon.  Harrassment/Title 7 case. Majority adopts a “reasonable woman” standard, while dissent rejects it.

· Pro: harm is dependent on gender, particularly language and subject matter degrading/offensive to women.

· Anti: perpetuates stereotypes/discrimination/inequality, preferential Tx, paternalism.
b. Juries as Appraisers of Reasonableness

i. O.W. Holmes, The Common Law
· Advocates an “objective reasonableness standard,” measured by a jury, instead of a subjective one or the objective standard used in strict liability.

ii. Judge and Jury

· B&O R.R. v. Goodman, 1927. Π killed by train at a blind railroad crossing. Jury ruled in Π’s favour; judge overturned because jury ignored the explicit standard of care and Π’s failure to guard against a known risk.

· Pokora v. Wabash Ry., 1934. Π mauled by train. Like in B&O, jury found in Π’s favour, but judge did not overturn the verdict because of specific fact that additional precautions would have compounded danger.
2. Hand “Formula”/Calculus of Risk 

a. Definitions
i. Calculus of Risk

· Actors pursue their preferred ratios of marginal benefit to marginal risk.

· Punitive damages address this disparity in risk aversion.

ii. The Hand “Formula”
· An actor has breached a duty of care when the cost of increasing care is lower than the cost of accidents resulting from the reduced standard.

· In other words, duty=B<PL (B=burden, P=probability, L=injury).

· The choice not to meet a duty when B<PL is not economically rational.

iii. Restatement (Third)

· Emphasizes that the Hand “Formula” must be evaluated ex ante; P and L must refer to foreseeable probability and injury, not as viewed ex post.

iv. Gilles (supplement)

· When foreseeability is not quantifiable, balance probability and risk.

· Community expectations and norms can elucidate expectation (custom).

v. Criticisms

· Significant hindsight bias in determining P and L.

· Ignores rights-based enforcement and corrective justice approach.

· Variables are often not easily measurable.

· Figures are often not commensurable, e.g. assumes risk neutrality.

· Quantification of injury and loss of life makes juries uncomfortable.

b. Applying the Hand “Formula”
i. Introduction
· US v. Carroll Towing, 1947. Employee of Δ left barge unattended for 21 hours during which time it broke loose and struck Π’s barge causing it to sink. Judgment for plaintiff because probability of breakaway and cost of harm is greater than the cost of having the attendant on board.

· Without an attendant, accidents occur every 200 days at $6000. With an attendant paid $8/day, accidents occur every 300 days at $3000. B=$8 and PL=$6000/200-$3000/300=$20. $8=B<PL=$20, so having an attendant is the economically rational duty.

ii. Low Risk

· Stone v. Bolton, 1950. Π was injured by a cricket ball hit over the fence. Judgment for Π despite low risk because the action was foreseeable.

· Bolton v. Stone, 1951. Δ appealed 1950 ruling. Judgment for Δ because no duty under the Hand “Formula” when probability is negligible.

· Kaldor-Hicks Efficiency: Winner compensates loser, so some are better off and none are worse off than before.

iii. Exception for Common Carriers

· Andrew v. United Airlines, 1994. Π injured by a briefcase which fell from overhead compartment. Judgment for Π; despite that risk/probability was very low, common carriers have a heightened duty/burden.

3. Defining Reasonable Care Through Industry Custom

a. Applying Customary Standards of Care

i. Industry Standards in Establishing Reasonable Expectation

· Titus v. Bradford, 1890. Employee Π killed by a toppling broad-gauge railroad car operated on narrow-gauge tracks. Judgment for Δ because 

practice was widespread in industry; Π should have expected the risk.

· B<PL might yield different result despite assumption of risk.

· Deference to industry knowledge for consistent, predictable standards.

ii. Customary Standards Insufficient or Obsolete

· Mayhew v. Sullivan Mining, 1994. Miner Π working for Δ as independent contractor fell through a hole cut in a mine shaft platform. Judgment for Π despite custom because ordinary care standard is higher than custom.

· Distinguished from Titus, above, in that Π here is an independent contractor possibly lacking knowledge of local practices.

· Using the Hand “Formula,” lights, rails and signs=B<PL.

· Counteracts possible race to the bottom incentive of Titus.

· The TJ Hooper, 1931, 1932. Tug lost two barges in a gale because it lacked receivers to warn of the storm. Judgment for Π; standards of care must advance with technology. “There are precautions so imperative that even their universal disregard will not excuse their omission.”

· RTT: Custom is evidence against negligence, not conclusive denial.

· Can be used a sword instead of shield in case of failure to meet custom.

· Lucy Webb v. Perotti. Institutionalized Π jumped to his death through a psychiatric hospital window when nurses were not paying attention. Judgment for Π because Δ did not meet internal standards, >custom.

b. Custom in Context of Medicine

i. Customary Medical Practices

· Lama v. Borras, 1994. Δ performed surgery on Π without “conservative Tx,” and Π developed an infection. Judgment for Π because Δ violated customary medical practice. (Exception to TJ Hooper.)

· Unclear whether the causation element is satisfied here.

· Custom is conclusive in medical malpractice, regardless of experience.

· Doctors have unique knowledge unavailable to patients and juries.

· National standards established by expert witnesses and consensus.

· Medical performance, not outcome, is the measure of negligence.

· Helling v. Carey. Π suffered irreparable visual impairment after Δ failed to administer glaucoma test because Π was less than the typical screening age. Custom is inadequate if test is imperative, inexpensive and safe.

· This standard was not well received by courts and legislators.

ii. Informed Consent

· Canterbury v. Spence, 1972. After back surgery, Π fell and was paralyzed from the waist down. Judgment for Π because Δ must warn of all risks, regardless of probability. Custom is relevant but not dispositive.

· Informed consent and patient autonomy are more important than custom.

· Sole exception to informed consent is genuine emergency.
· Informed consent cases must still satisfy causation element.

iii. No-Fault Insurance

· Some influence since the 1970s; broader coverage and lower administrative expenses at the cost of reduced coverage awards.

· Pros: optimal deterrence, medical error, information forcing

· Cons: overdeterrence, high insurance premia, information defiant

4. Establishing Negligence Through Statutes or Administrative Regulations

a. Applying Statutory and Regulatory Standards/Negligence Per Se

i. Legislative Intent and Negligence Per Se

· Gorris v. Scott, 1874. Π shipped sheep to Δ shipowner who failed to pen them according to statute, and sheep were washed overboard by a storm. Judgment for Δ because statute intended to protect against contagion.
· RTT: Negligence per se requires violation of statutory intent to protect a particular class of people against particular injuries.
ii. Statutes in Conflict with Common Law
· Martin v. Herzog, 1920. While operating his buggy without lights, in violation of statute, Π was killed in collision with Δ’s car. Judgment for Δ because Π’s statutory violation constitutes negligence per se.
· Tedla v. Ellman, 1939. Π’s walking was in violation of statute but not common law. Court found no contributory negligence because statute was based on custom and implicitly incorporated customary exceptions.

· Violation may constitute negligence per se or evidence of negligence.

· RTT: Negligence per se can be excused in emergency.

iii. Statutes Limiting Liability

· Uhr v. East Greenbush, 1999. Δ school district’s failure to test Π for scoliosis as required by statute resulted in her requiring surgery. Judgment for Δ because statute limited liability for misfeasance.

· Reasonable effort to comply with statute is often sufficient.

5. Special Duty Issues

a. Affirmative Duties

i. No Duty to Rescue
· Buch v. Amory Manufacturing, 1897. 8-y.o. Π’s hand was crushed in mill machinery when he trespassed onto Δ’s mill where his 13-y.o. brother worked. Δ told Π to leave, but Π couldn’t speak English. Judgment for Δ because the duty to protect strangers/trespassers is moral, not legal.

· “Broad gulf” between causing harm and failing to prevent it?

· VT, RI and MN have “Good Samaritan” laws, which protect those who choose to rescue but do not impose a duty to rescue.

· Yania v. Bigan. Δ urged Π to jump in water. Π drowned. Judgment for Δ.

· Hurley v. Eddingfield, 1901. Π died when Δ, the only doctor available, refused to provide care. Judgment for Δ because court would not force a voluntary contract, and doctor has no affirmative duty to Π.
· Logical outcome of Epstein’s “slippery slope,” argument, but perhaps action in conflict with autonomy can be justified here.

· Ames: Willful inaction causing “but for” harm should be punishable

· Epstein: Preventing is not the same as causing. Duty threatens autonomy.

· Posner: Duty to rescue may be seen as a contract between all members of society, with prohibitive transaction costs. Consideration is karma.

· Bender: Feminist/contextual approach says rescue is beneficial to society.

· Hyman: Unpopular rule, as per Kitty Genovese, but statistics show that most people will rescue, despite lack of law, when necessity arises.
ii. Gratuitous Undertakings
· Moch v. Rennselaer, 1928. Π was unable to put out fire alleging that Δ water works company did not provide adequate water pressure. Judgment for Δ because contract was not with Π, and Δ has no duty to third party beneficiaries. Also, unforeseeability and no detrimental reliance by Π.

· Π should have fire insurance instead of relying on Δ.

· Contrary to what was written later in RST/RTT.

iii. Special Relationships
· Tarasoff v. Regents of UC, 1976. Π killed by Δ’s patient. Judgment for Π because Δ could reasonably foresee violence and failed to warn victim.

· Exception to doctor-patient confidentiality rule. (RST/RTT)

· Failure to warn is negligent, not failure to predict.

· Negligence requires an identifiable victim.
b. Duties of Owners and Occupiers of Land

i. Duty to Trespassers

· Robert Addie v. Dumbreck, 1929. 4-y.o. Π killed in machinery while trespassing on Δ’s coal mines. Δ often told trespassing children to leave, with little effect. Judgment for Δ because landowners have no duty to protect trespassers, although they may not deliberately cause harm.

· Duty varies depending on occupier’s status: to invitees, landowner owes duty of reasonable care; to licensees, duty to warn; to trespassers, no duty.

· RST/RTT: Exception for “attractive nuisance,” duty to children.

· Status is a factor, but not dispositive.

· Gould v. Debeve. 2-y.o. Π, subletting illegally from Δ, fell when playing with a defective window screen. Judgment for Π because Δ’s conduct was “willful and wanton.” (Exception to Robert Addie v. Dumbreck.)

ii. Reasonable Foreseeability

· Rowland v. Christian, 1968. As invitee of Δ, Π’s hand was severed on a broken porcelain handle of which Δ knew but failed to warn. Judgment for Π because Δ has duty to warn of concealed risk if harm is foreseeable.

· RST/RTT: Only responsible for dangers that are not apparent.

B. Causation

1. Cause-in-Fact

a. “But For” Causation Test

i. Restatement (Third)
· RTT: Factual cause when harm would not have occurred without conduct.

· Harm to Π would not have occurred “but for” Δ’s negligent conduct.

ii. Speculation and Foreseeability

· NY Central R.R. v. Grimstad, 1920. Π’s husband, barge captain, tossed overboard. No life preservers onboard; while Π searched for a line, husband drowned. Judgment for Δ, because it is speculative whether Π’s husband would have lived “but for” Δ’s failure to equip life preservers.

· Foreseeability applies to duty/breach or causation; here it applies to duty/breach: harm foreseeable, but specific harm not caused.

· Duty/breach is a more abstract question; causation is specific.
iii. Role of Statutes

· Haft v. Lone Palm Hotel, 1970. Π, father and son, drowned in motel pool. Statute required warning signs when lifeguard not provided. Judgment for Π despite lack of evidence of how deaths took place. Burden shifted to Δ.

iv. Expert Testimony

· GE v. Joiner, 1997. City electrician Π developed lung cancer, had expert testimony indicating that it was caused by Δ manufacturers’ PCB and dielectric fluid products. Expert testimony excluded.

· Fry Test: Expert testimony must be generally accepted in field.

· Daubert Test: Testimony should be replicable, published, etc.
2. Proximate Cause

a. Assessing Natural and Expected Consequences

i. Proximate Cause

· Even if there is cause-in-fact, there may not be proximate causation.

ii. Directness Test

· Ryan v. NY Central R.R., 1866. Π’s woodshed was set on fire by Δ’s engine; fire spread to several houses. Judgment for Δ because while woodshed fire was caused by negligence, its spreading was not.

· Ryan was discredited in its own time.

· Hand “Formula” promotes judgment for Π.

· Here, incentive to homeowners to insure their property. Π is better positioned to bear loss because of knowledge and ability to insure.

· Morally, Δ should bear loss, despite economic arguments.

· In re Polemis, 1921. Δ negligently set fire to ship chartered from Π. Judgment for Π because damage is traceable to negligent act, regardless of foreseeability. No intervening break, e.g. act of god.

· Foreseeability does not apply to proximate cause.

iii. Foresight Test

· Wagon Mound 1, 1961. Oil spilled by Δ’s ship set on fire by welders and destroyed Π’s wharf. Judgment for Δ because harm was not foreseeable.

· Repudiation of Polemis, above, for being too harsh.

· Wagon Mound 2, 1967. Π’s ship was destroyed by the same fire. Judgment for Π because Δ’s ship’s engineer “ought to have known.”
· Levmore: Paradox of Wagon Mound: contradictory holdings? In WM2, Π made no contribution to harm; innocent party should not bear loss.

· Palsgraf v. Long Island R.R., 1928. Employees of Δ helped a passenger board the train, and a package of fireworks was dislodged and exploded on the tracks, causing scales to fall on Π on the platform. Judgment for Δ because harm was unforeseeable. Duty is relational. (RST/RTT)

b. Negligent Infliction of Emotional Distress

i. Physical Impact Test

· Mitchell v. Rochester R.R., 1896. No recovery for results of fright alone (i.e. miscarriage), so some form of physical contact is necessary.

ii. Dillon Rule

· Dillon v. Legg, 1968. Δ ran over girl with his car, and her mother and sister witnessed it. Judgment for Π; 3-part test: Π’s proximity to scene, Π’s direct observation of harm, and close relationship with victim.

· Overturns physical impact and “zone of danger” tests.

iii. Harm-Within-The-Risk Test
· Gorris v. Scott (see II.A.4.a.i). An act can only cause an expected class of harms to an expected class of people. Not widely applied to NIED.

C. Plaintiff’s Conduct and Defenses to Negligence

1. Contributory Negligence (complete defense: >50% contribution ( no recovery)

a. Establishing Plaintiff’s negligence (Duty/Breach)
i. Justification for Doctrine

· Schwartz: Industry held to a high standard of care, so Π should exercise care. Contributory negligence creates incentives for caution/prevention. Morally, the contributorily negligent Π has “unclean hands.”
ii. “But for” contributory negligence

· Gyerman v. US Lines, 1972. Longshoreman Π injured when incorrectly stacked fishmeal sacks fell. Judgment for Π despite his failure to report 

sacks to supervisor; Π’s omission did not proximately cause his injury.

· Burden of proof is on Δ to show “but for” contribution.

· RST/RTT: No restriction of contributory responsibility. Same rules for assessment. Exceptions only for emergency not caused by negligence.

iii. Absolute Property Right

· LeRoy Fibre v. Chicago, 1914. Flax that Π had stacked on his property caught fire lit by a spark negligently generated by Δ’s train. Judgment for Π because Π has the right to any legal use of his land, and is not obligated to defend his property against Δ’s negligence.

iv. Contributory Damages/Seatbelt Defense
· Derheim v. N. Fiorito, 1972. Π’s car collided with Δ’s truck when Δ negligently turned left. Judgment for Π despite that he wasn’t wearing a seatbelt; not a causation defense, but might mitigate damages.

· Opposite rule in Spier v. Barker, 1974, is less favoured.

v. Last Clear Chance Rule

· Fuller v. Illinois Central R.R., 1911. Elderly Π killed by train after failing to look before crossing tracks in his wagon. Judgment for Π despite contributory negligence because Δ had last clear chance to avert harm.

· RST: Applies to “helpless” or “inattentive” Πs who cannot avoid risk.

2. Assumption of Risk

a. Primary Assumption of Risk (Δ has no duty, Π assumed reasonable risk)
i. Risks in Employment

· Lamson v. American Axe, 1990. Employee Π injured by falling hatchet rack after complaining to Δ that rack might fall. Judgment for Δ because Δ informed Π that he would not fix the rack and Π assumed the risk.
· Compensation for risk built into pay; no fault insurance.

ii. Reasonable Risk

· Murphy v. Steeplechase, 1929 (“Flopper”). Π injured on amusement park ride. Judgment for Δ because Π knowingly assumed the risk, and Δ’s operation of the ride was not reckless. No unreasonable risk.

b. Secondary Assumption of Risk (Δ breached duty but Π did not avoid harm)
i. Proceeding Despite the Risk

· Meistrich v. Casino. Skater Π realized that Δ had negligently prepared ice but continued to skate anyway and was injured. Judgment for Δ because Π assumed the risk.  Must examine Π’s subjective perception of risk.

ii. Contract/Informed Consent

· Ob. Gyn. v. Pepper, 1985. Π signed adhesion contract when receiving oral contraceptives from Δ. Π suffered cerebral incident and paralysis. Judgment for Π because arbitration clause was not explained to her.

3. Comparative Negligence

a. Comparative Negligence as Replacement for Contributory Negligence

i. Advantages of Comparative Negligence Doctrine
· Practicality: More conducive to jury verdicts, promotes consistency.

· Fairness: Less harsh than “all-or-nothing” rule.

· Incentive Effects: Δ encouraged to take greater care.

· Legitimacy: Respect for judicial concern.

· Institutionally: Courts can opt to use comparative negligence doctrine.

ii. Disadvantages of Comparative Negligence Doctrine

· Practicality: Difficult to implement, assignment of fault can be arbitrary.

· Fairness: Arbitrary or inconsistent awards.

· Incentive Effects: May encourage Π to behave recklessly. (?)

· Legitimacy: May expose jury’s limitations, require more special verdicts.

· Institutionally: Only the legislature can effect a large scale transition.

iii. Pure Form of Comparative Negligence
· Damages are directly proportional to contribution.

iv. Partial form of Comparative Negligence (<50%)
· No recovery if contribution is found to be >50%.
· Li v. Yellow Cab, 1975. Δ was speeding and ran a yellow light, crashing into Π who was crossing 3 lanes of traffic to turn left into a gas station. Judgment for Π because he contributed <50% of causative negligence.

v. Primary Assumption of the Risk

· Comparative negligence makes contributory negligence, last clear chance and secondary assumption of risk rules superfluous, but primary assumption of the risk still applies to bar liability altogether.

· Knight v. Jewett, 1992. Δ landed on Π’s finger in touch football game and broke it after she had said “don’t play so rough.” Π had no cause of action because he had made a “reasonable implied assumption of the risk.”
D. Multiple Defendants

1. Joint Tortfeasors: Indemnity, Contribution and Settlements

a. Joint Liability (each Δ responsible for all-or-none of loss; loss is indivisible)
i. Joint Liability/Concert of Action

· Kingston v. Chicago, 1927. Π’s property destroyed by fire proximately caused by sparks from Δ’s locomotive and fire of unknown origin. Δ fully responsible responsibility for one loss cannot be apportioned.

· Does assigning blame to Δ absolve other firestarter of guilt?
· RST: apportion only for distinct harms. RTT: apportion where possible.
b. Joint and Several Liability (each Δ responsible for proportionate share of loss)
i. No Contribution
· Union Stockyards v. Chicago, 1905. Defective nut in train car resulted in employee’s injury. Suit for contribution because both parties could have discovered defect with reasonable inspection. No contribution awarded.

· Indemnity is all-or-nothing. Full recovery if contribution is <50%.

· Passive/active wrongdoing distinction and assigning of incentives.
ii. Contribution

· Cal. Civ. Π. Code: Pro rata liability allows Δ to recover contribution from codefendants. Passed before advent of pure comparative negligence.

· Am. Motorcycle Assoc. v. Superior Court, 1978. Π injured in amateur motorcycle race. AMA asked that liability be apportioned, as in Li. Court creates partial equitable indemnity doctrine as compromise.
c. Settlement

i. Pro tanto (“setoff rule”)

· with contribution: subtracts settlement from damages and holds nonsettling parties liable for difference; nonsettling parties can sue settling parties for contribution, which discourages settlement.
· without contribution/contribution with settlement bar/“good faith” hearing: subtracts settlement, but nonsettling parties cannot sue, which encourages settlement.

ii. Proportionate share (“carve-out rule”)

· does not subtract settlement; plaintiff can sue nonsettling parties for full loss despite settlement, but parties only liable for proportionate share.

· McDermott v. AmClyde and River Don, 1994. Π injured in accident involving 5 Δs; settled with 3 for $1M. Jury awarded $2.1M total with 32% and 38% from each nonsettling Δ.

2. Vicarious Liability/Respondeat Superior

a. Vicarious Liability as Transition from Negligence to Strict Liability

i. Advantages of Vicarious Liability

· Economic incentives for employers protect against employee misconduct and avoid situations which divest employees of responsibility

· Risk prevention if imposing liability does indeed promote employer care.

· Loss spreading (risk distribution) and deep pockets or insurance rationale because employer is likely to be the cheapest cost avoider.
· Employers gain benefits of employees’ actions, and should bear the costs.
ii. Criticisms of Vicarious Liability

· Clashes with moral/corrective justice objectives of tort law since employer is held responsible for his employee’s misconduct.
iii. Tests for Vicarious Liability
· Motive test: Act is performed, at least in part, on behalf of the employer.

· Foresight test: Employer could have reasonably foreseen the act.
· Location of the wrong test: Took place on/near employer’s premises.

iv. Respondeat Superior

· Ira S. Bushey v. US, 1968. Π sued employer of drunken employee for opening valves on drydock walls causing ship to slide into wall. Judgment for Π because employees act was foreseeable based on respondeat superior (“let the superior answer”).
v. HMO/Physician

· Petrovich v. Share Health, 1999. Π’s doctor failed to diagnose her oral cancer in a timely manner. HMO is held liable because plaintiff relied on an apparent and implied authority.
· Vicarious liability applies despite that doctors are independent contractors, not employees/agents of the HMO.
· Two tests for vicarious liability:
· Apparent authority: “Holding out” (representation) and justifiable reliance on HMO as provider of healthcare.

· Implied authority: HMO controls many doctor decisions.

· ERISA (federal law preempts state law) governs this relationship.

· RST: Employers of independent contractors for work involving known or foreseeable special danger are liable for harm arising from that work.
E. Tort Law Under Uncertainty

1. Proving Negligence Through Res Ipsa Loquitur (“the thing speaks for itself”)

a. Applying Res Ipsa Loquitur

i. Necessary Elements/Conditions

· RST: 1. Accident would not occur without negligence; 2. Δ has exclusive control over causative factors; and 3. no contribution by Π.
· RTT: Accident that causes harm is of a class of accidents caused by the negligence of a class of actors of which defendant is a member.

· Act must be within the scope of Δ’s duty to Π.
· Circumstantial evidence of Negligence; burden shifted to Δ.

ii. Burden Shifting

· Byrne v. Boadle, 1863. While walking past Δ’s warehouse, Π injured by barrel of flour rolling out of a window. Judgment for Π; res ipsa loquitur.

· D has better information, thus burden to rebut assumption.

iii. Responsibility to Public

· Colmenares v. Sun Alliance, 1986. Escalator handrail stopped during ascent, causing wife to fall backwards onto husband, injuring both. Judgment for Π despite that Δ had contracted out escalator maintenance; duty is nondelegable. Δ had exclusive control.

iv. Res Ipsa Loquitur in Medical Malpractice

· Ybarra v. Spangard, 1944. Π lost use of shoulder after appendectomy performed by several Δ doctors and nurses. Judgment for Π; res ipsa loquitur is not diminished where individual tortfeasor cannot be established. Π has no burden to pinpoint specific actor or cause.

v. Limitations of Summary Judgment in Res Ipsa Loquitur

· Morejon v. Rais, 2006. Π died after he was injured working for Δ, who denied employing Π that day and firing him for complaining of headaches. Summary judgment for Π was overturned on appeal because jury should decide issues of fact. Res ipsa loquitur is inference, not presumption.
2. Collective Liability

a. Forms of Collective Liability

i. Concert of Action

· Kingston v. Chicago, 1927 (see II.D.1.a.i). Same as joint liability.
ii. Alternative Liability

· Summers v. Tice, 1948. Π was shot while hunting with 2 Δs, both of whom shot in Πs direction at time of injury. Judgment for Δ despite that it is unclear which party is responsible. Liability imposed jointly. 

iii. Market Share Liability

· Requires that all Δs are possible tortfeasors during relevant time period, products are fungible, and Π unable to identify specific manufacturer. 
· Sindell v. Abbott Labs, 1980. Π suffered miscarriage resulting from DES. Several manufacturers of DES held liable proportional to market share.

· Hymowitz v. Eli Lilly, 1989. Several Πs sued manufacturers of DES.  Market share liability imposed again, with justification that liability is apportioned based on risk produced, not specific causation.

· Skipworth v. Lead Industries, 1977. Minor Π suffered lead poisoning. Judgment for Δ manufacturers of lead paint since no proximate cause can be shown and not all Δs are possible tortfeasors during the time period.

· Gramling v. Mallet, 2005. Market share liability judgment for Π against lead paint manufacturers despite that Π could not pinpoint precise manufacturer of the lead paint which injured him.

· Rostron: Can use product test data, expert assessment of relative risk and injury statistics in determining market share for nonfungible products.
3. Scientific Uncertainty

a. Speculative Damages

i. Prescribing Errors
· Zuchowicz v. US, 1998. Π developed fatal side effects from Danocrine Rx of twice the FDA recommended dosage. Judgment for Π because FDA standards shift burden to Δ to show why Rx was not negligent.

ii. Misdiagnosis

· Herskovitz v. Group Health, 1983. Misdiagnosis of Π’s cancer led to 14% reduction in chance of survival. Judgment for Π on lost chance doctrine.

iii. Medical Monitoring

· Bower v. Westinghouse, 1999. Πs exposed to toxic substances from Δs’ pile of debris from manufacture of lightbulbs. Court awarded cost of medical monitoring despite lack of present symptoms.

· Ayers v. Jackson,1987. Δ’s landfill contaminated Πs’ water. Award of medical monitoring costs was overturned on appeal because speculative damages require demonstration that they are reasonable and necessary.

· Metro-North v. Buckley, 1997. Π pipefitter sued Δ employer under Federal Employers’ Liability Act for medical monitoring costs in light of exposure to asbestos. Judgment for Δ because plaintiff had no present symptoms. 
· Geitsfeld: In defense of recovery tort claims for medical monitoring.
III. Economic Analysis of Law

A. Coase “Theorem”
1. Choosing Efficient Legal Rules

a. Coase “Theorem” Defined

i. Zero Transaction Costs

· Choice of legal rule will not impact efficiency, because costs will be shifted to party best positioned to bear the loss.

ii. Positive Transaction Costs

· The most efficient legal rule is that which will place the loss with the best positioned party in order to minimize transaction costs.

b. Applications of the Coase “Theorem”
i. LeRoy Fibre Revisited
· LeRoy Fibre v. Chicago, 1914 (see II.C.1.a.iii). If damage to each farmer is $100 ($400 total), cost to prevent sparks is $200, and cost of moving flax is $25 per farmer ($100 total), all parties would choose to move flax.

· Real transaction costs ≠ zero and there are bargaining inequities.

· Goal is to minimize social cost and maximize social benefit.

ii. Nuisance Law (Polinsky)
· Entitlement/protection: Court may allow activity, award damages, or grant injunction. All will reach efficient outcome through bribes.

· Strategic behaviour can impede efficiency.

· Holdout problem: some victims do not accept the same bribe.

· Freeloaders benefit from others’ bribes without contributing.

· Incomplete information may result in inaccurately valued damages and inefficient negotiation to win the surplus or avoid the shortfall.

iii. Vincent v. Lake Erie Revisited

· Vincent v. Lake Erie, 1910 (see I.A.2.b.i). Identifying cheapest cost avoider has no impact. Π passes costs to Δ who passes costs to customers. No Coasean bargaining. Loss should fall with the one who occasioned it.

· Subcategorization of risk with varying knowledge and insurance. 

· Externalization by transfer, where cost is allocated to government, leads to inefficiency. Conversely, bargaining between parties effects efficiency.
B. Primary and Secondary Accident Cost Reduction
1. Calabresi’s The Cost of Accidents
a. Calabresi’s Model of the Coase “Theorem”
i. Models of Economic Efficiency
· Pareto efficiency: Benefit to at least one party without loss to any.

· Kaldor-Hicks efficiency (Epstein): Parties benefiting could, in theory, compensate parties bearing losses to effect a Pareto optimal outcome. 

ii. Economic/Social Impacts

· Primary goal is deterrence/prevention, generally on the part of individuals and specifically on the part of legislators, to benefit society.

· Minimizes specific and overall cost of accidents (i.e. reduces incidents).

iii. Cheapest Cost Avoider

· Court should allocate loss to the cheapest cost avoider.

· If unclear, choose party best positioned to transfer loss ( “best briber”).

· Responsibility should not be assigned to an entirely blameless party.

· Serves to “cast a wider net” in creating economic incentives.

b. Applications of Calabresi’s Model

i. Car Accidents (Polinsky)

· If no liability, people will drive recklessly.

· If strict liability, people will drive moderately to maximize benefits.

· If negligence, people will drive moderately to meet duty of care.

· Same incentive as strict liability, but negligence puts driver at lower risk for incurring liability in the event of accident.

· Negligence requires additional information: court must consider cost effectiveness and deterrent effects in assessing damages.

· Hammontree v. Jenner, 1971. While driving, Δ suffered an epileptic seizure and crashed into Π and her shop, harming both. Δ had a Dx and Hx of epilepsy, but doctor/DMV said it was under control. Judgment for Δ; court rejected application of a strict liability doctrine to an individual.

· Applied generally, this promotes an efficient social outcome. Strict liability would effect higher litigation/administrative costs.

IV. Strict Liability

A. Traditional Strict Liability; Ultrahazardous Activities

1. Strict Liability: Responsibility for harm without intent or breach of duty
a. Prima Facie Case for Strict Liability

i. Act (no intent or breach of duty required)
· Unlike negligence, strict liability applies even without a breach of duty.

ii. Causation (although no duty need be established, causation is still necessary)
· Causation element still applies; actors are liable for an expected class of harms that might arise from their activities (i.e. harm-within-the-risk).

iii. Damages

b. Applying Strict Liability
i. Strict Liability vs. Negligence

· Indiana Harbor v. American Cyanamid, 1990. Chemical spilled during shipment via railroad Π. Indemnity suit against Δ for decontamination costs. Judgment for Δ, applying negligence instead of strict liability.

· If danger can be avoided by reasonable care, no need for strict liability.

· RST: Abnormally dangerous activity is uncommon and poses high risk not mitigated by reasonable care nor by its value to the community.

· Posner: In choosing doctrine for abnormal risk, consider incentive effects.

· Negligence is preferred where applicable because it takes into account moral culpability and provides incentives to Πs as well as Δs.

· Res ipsa loquitur may be seen as an intermediate solution.

ii. Rationale for Strict Liability

· Strict liability typically applies to activities which are inherently dangerous, or where the actor has a particular responsibility to the public or society at large as with res ipsa loquitur (e.g. manufacturers).

· Since duty/breach elements do not apply, such actors are held responsible for all harm that arises from their activity regardless of care. 

iii. Advantages of Strict Liability

· Creates incentives for parties engaged in very dangerous activities to engage in diligent prevention to foreclose all avenues of potential harm.

· Like res ipsa loquitur, Δs often have superior/exclusive information (e.g. manufacturers), and strict liability shifts burden from Π. Distinguishable, however, in that Δ has no required duty to Π; implicit duty is to society.
iv. Disadvantages of Strict Liability
· Assigns costs to blameless parties, even when events are unforeseeable and could not be prevented. May discourage socially useful activities.

· Encourages risk-taking by Πs in assuming that Πs are passive parties.

· The body of torts that are subject to strict liability is shrinking, and arguably is being replaced by more regulation of dangerous activities.

2. Abnormally Dangerous Activity

a. Strict Liability for “Abnormally Dangerous Activity”

i. Social Value as a Mitigating Factor
· RST (see IV.A.1.b.i): Abnormally dangerous activities defined as high risk and uncommon without an overriding value to society.

· RTT: Rejects social value criterion, but places greater emphasis on common usage criterion which arguably correlates to social value.

· Many courts apply RST definition, but social value is largely disregarded.

· These definitions serve to add nuance to the polarized incentive effects.

ii. Natural vs. Unnatural/“Brought and Collected”

· Fletcher v. Rylands, 1865, 1866, 1868. Due to negligence of contractors, Δ’s dam burst, flooding and damaging Π’s property. Lower court ruled for Δ because there was no fault. Reversed on appeal because dam was a dangerous and unnatural use of land, incurring strict liability. Affirmed.

· Applies to harm caused by natural things “brought and collected” by Δ, e.g. water escaping from dam, lion escaping from trainer.

· Exceptions: 3rd party intervention/act of god or reciprocal risk.

· Fletcher was not well received at first in the States, illustrated by Indiana Harbor (see IV.A.1.b.i) and Brown v. Collins, below.

· Brown v. Collins, 1873. The horses on Δ’s stagecoach scare, breaking Π’s post. Judgment for Δ with explicit rejection of Fletcher.

iii. Persistence of the Causation Element

· Scott v. Shepherd, 1773. Δ threw lighted squib into the crowd, which was tossed from table to table until it exploded in Π’s eyes. Δ said trespass must cause immediate harm, but court said harm must be consequential, not necessarily immediate. Judgment for Π because there was no 3rd party intervention and Δ’s act was the real cause of harm.

· Applies the directness test for proximate cause (see II.B.2.a.ii).
B. Trespass to Chattels; Conversion
1. Trespass to Chattels: Interference with possessory interest in chattel

a. Prima Facie Case for Trespass to Chattels (“little brother of conversion”)
i. Act 

ii. Causation

iii. Damages (requires actual harm to chattel or possessory interest therein)

· RST/RTT: Intermeddling must harm “possessor’s materially valuable interests,” deprive possessor of chattel’s use for a “substantial period of time,” or must damage the condition or value of the chattel.

· Intel v. Hamidi, 2003. Π sued former employee Δ for trespass to chattels after he sent bulk emails via Π’s intranet. Judgment for Δ because the bulk emails did not damage intranet and did not deprive Π of their use.

· Epstein (propertization): Intel is entitled to exclusive control over intranet. Trespass to land should apply and no damage required.

· Lessig (free flow): Social good is promoted by open access to intranet, so it should not be considered as real property.

· Unlike trespass to land, damage is required, not just unauthorized access.

2. Conversion: Interference with ownership interest in chattel

a. Prima Facie Case for Conversion

i. Act (assertion of ownership interest in contravention of owner’s rights)

· Moore v. Regents of UC, 1990. Doctor Δ used blood cells removed from Π during leukemia Tx to develop and patent cell line. Judgment for Δ because Π lacked possessory interest required for conversion.

· Complicated by claims of fraud and lack of informed consent.

· Π might be motivated by $3 billion product.

· Extracted tissue is not patient’s property; there is no reasonable expectation of retaining possession or ownership interests. Imposing strict liability will effect “liability without end.”
· Corrective justice: As a strict liability tort, conversion must be applied cautiously to avoid holding innocent parties liable.

· Economic incentives: Should not impede socially beneficial biotech research by threatening researchers with disabling liability.

· Kremen v. Cohen, 2003. Δ gave away Π’s rights to “sex.com” relying on a forged letter stating that Π authorized the transfer. On appeal, judgment for Π, reversing ruling that property was intangible and conversion inapplicable, stating that “intangibility is a matter of degree, not kind.” 

· Corrective justice: Δ was deceived and arguably innocent, but still responsible for giving away Π’s property, and Π deserves remedy.

· Economic incentives: Imposing regulation increases costs, but also increases reliability.
ii. Causation

iii. Damages

C. Private Nuisance
1. Nuisance: Interference with entitlement to private use of land without trespass
a. Prima Facie Case for Nuisance

i. Act
· RST/RTT: Unreasonable nontrespassory invasion of landowner’s legally protected private interests. Harm must outweigh utility of activity.
· Fontainebleau v. Forty-Five, 1959. Π sought injunction to halt Δ’s 14-fl. construction blocking sunlight and hurting Π’s business. Judgment for Δ; Π has no legal right to sunlight, and structure served a useful purpose.

· Prah v. Maretti, 1982. Π sought to enjoin Δ from building a house (in compliance with regulations) that would block sunlight to Π’s solar heating system. Judgment for Π, rejecting Fontainebleau, because Π has a negative right against unreasonable obstruction of sunlight.

ii. Causation

iii. Damages

b. Defenses

i. Extrasensitivity
· Rogers v. Elliott, 1888. Π, recovering from sunstroke, sought to enjoin church custodian Δ from tolling bell daily because the ringing triggered convulsions. Judgment for Δ because Π was not of ordinary sensibilities.

· Unlike eggshell skull, must weigh social benefits against harm.

· RST/RTT: Liable to those suffering significant harm typical to a normal person or to property in normal condition used for normal purpose.

ii. Coming to the Nuisance
· RST/RTT: Landowner’s right to recover is diminished, but not disposed, if acquisition of the property took place after nuisance was established.
· Ensign v. Walls, 1948. Δ’s property was infested and emitted offensive odours, and Δ’s dog barked nonstop and roamed the streets unsupervised. Π, new to the neighbourhood, sought injunction. Judgment for Π because if nuisance is of no benefit, it doesn’t matter who got there first.

· This defense may come into play in assessing remedy instead of judgment, as in Spur Industries (see IV.C.1.c.ii, below).

· Analogous to assumption of the risk defense for negligence (see II.C.2).

c. Remedies

i. Damages
· Lump sum has lower administrative costs, but periodic is more accurate.

· Boomer v. Atlantic, 1970. Π sought to enjoin cement factory Δ from emitting dirt, smoke and noise. Economic benefit of activity was greater than cost of nuisance to Π, so court granted injunction vacatable upon payment of permanent damages (Coasean arrangement). (RST/RTT)

ii. Injunctions
· Spur Industries v. Del E. Webb, 1972. Homes built by developer Π near cattle ranch Δ remained unsold. Court granted a purchased injunction, requiring Π to pay for Δ’s relocation, because Δ was there first

· Applies coming to the nuisance defense (see IV.C.1.b.ii, above).

· Traditional injunction granted in Ensign (see IV.C.1.b.ii, above).

· Judgment against Π acts as de facto injunction against interfering with Δ’s activity, as in Fontainebleau (see IV.C.1.a.i, above).

V. Products Liability

A. Development of Doctrine
1. Evolution of Products Liability
a. Assigning Responsibility to Manufacturers

i. Expanding the Scope of Manufacturer Responsibility
· MacPherson v. Buick, 1916. Π bought car from retailer of manufacturer Δ’s products. Defective wheel purchased from reputable subcontractor by Δ for use on its cars resulted in injury to Π. Judgment for Π because defect renders product imminently dangerous. Cardozo: Manufacturer has a duty of care to ensure that finished product is reasonably safe, and Δ was negligent in failing to inspect the wheel for discoverable defects.

· Responsibility extended beyond contractual relationships.

· Scope of duty expanded to include “discoverable” defects.

b. Traynor’s Argument for Strict Liability

i. Transition from Negligence and Res Ipsa Loquitur to Strict Liability

· Escola v. Coca Cola, 1944. Π injured when Coca Cola bottle exploded in her hand. Majority found for Π based on res ipsa loquitur, without clarity on “exclusive control.” Traynor concurred, advocating strict liability.

· Henningsen v. Bloomfield, 1960. Δ car manufacturer was found liable for breach of implied warranty as opposed to negligence.

ii. Justifications for Imposing Strict Liability

· No burden on Π to establish duty/breach, and bars defenses allowed by res ipsa loquitur’s “exclusive control” and “no contribution” (which are irrelevant because unsafe products endanger consumers in general)

· Loss minimization: Manufacturer is cheapest cost avoider.
· Loss spreading: Manufacturer is best positioned to distribute the loss.

· Economic incentives: Greater care on the part of manufacturers.

· Corrective Justice: Loss is placed with the party who created the defect.

iii. Limitations on Products Liability

· Applies to safety of products in their normal and proper use.
· Injuries traceable to the product as it reached the market.

c. The Restatements on Product Liability
i. Restatement (Second), 1966
· Bars privity limitations; manufacturer is liable to all end-users.

· Rejects negligence rule; manufacturer is liable despite reasonable care.

· Strict liability when unspecified defect is “unreasonably dangerous.”
ii. Restatement (Third), 1998

· Strict liability for manufacturing defects, and a standard of “reasonable safety” for design defects and deficiencies in instructions/warnings.

B. Product Defects

1. Manufacturing Defect (product departs from its intended design)

a. Prima Facie Case for Manufacturing Defect (Strict Liability)
i. Defect

· RTT: Product departs from its intended design.
· Exploding bottle in Escola (see V.A.1.b.i, above) is an example.
ii. Causation

· Casa Clara v. Charley Toppino, 1993. Salty concrete supplied by Δ to condo developer promoted rust and damage to condos. Condo owner Πs sued Δ for economic losses. Judgment for Δ because the finished product Πs purchased (condos) was not the product sold by Δ (concrete).
· In MacPherson (V.A.1.a.i, above), manufacturer of finished product is liable for discoverable defects in components supplied by subcontractors. If so, the condo developer should be liable.
iii. Damages

2. Design Defect (product rendered unsafe by omission of an alternative design)
a. Establishing Design Defect

i. Definition of Design Defect

· RTT: Foreseeable risks can be mitigated by a reasonable alternative design, omission of which renders product not reasonably safe.

· Barker v. Lull, 1978. Inexperienced substitute driver Π injured while operating high-lift loader on an incline. Judgment for Π, rejecting trial court’s “unreasonably dangerous for intended use” standard, because safety should be evaluated for any reasonably foreseeable use.

ii. Consumer Expectations (CE) Test for Breach of Implied Warranty

· Failure to meet minimum safety standards expected by an ordinary reasonable user in the course of intended or reasonably foreseeable use.
iii. Risk/Utility (R/U) Test for Strict Liability

· Viewed ex post, in the course of intended or reasonably foreseeable use, inherent Risks > Burden of implementing reasonable alternative design.

· Risk = Probability of harm x Gravity of injury; and

· Burden = Cost of alternative + diminished Utility.
iv. Limitations of CE and R/U Tests

· Potter v. Chicago Pneumatic Tool, 1997. Vibration from pneumatic tools manufactured by Δ injured Π shipyard workers. Judgment for Π, rejecting alternative design requirement for undue burden to Π.  Manufacturer can be liable without alternative. Π may show alternative, but is not required.
· Halliday v. Sturn, 2002. Π sued after his child died while playing with his gun, claiming that design should incorporate childproofing. Judgment for Δ; by legislation, gun manufacturers are only liable for malfunction.
· Shifts burden to Π who must establish defect/causation/damages. If prima facie case is made, Δ may rebut, like in res ipsa loquitur.

· Influence and weight of R/U and/or CE tests vary by jurisdiction
v. Divergence of CE and R/U
· Castro v. QVC, 1998. Π was burned while removing turkey from the oven because handles on pan sold by Δ were small, causing it to tip. Judgment for Π for breach of implied warranty because pan was marketed for cooking turkey; jury found no strict liability via R/U test, but CE not met.
· Denny v. Ford, 1995. SUV meets R/U for off-road but not city driving.
vi. Undertones of Negligence in Design Defect

· Concern that negligence is infiltrating design defect through “reasonable safety” window is illustrated by these tests:
· R/U resembles Hand “Formula” and CE’s “breach of implied warranty” to Π sounds suspiciously like “breach of duty” to Π.
· Hand “Formula” is applied ex ante, whereas R/U is applied ex post; R/U concerns the product, not Δ’s duty/breach.
· CE considers expectations of a class of consumers to set safety standards for manufacturers, without regard to any specific duty to particular member’s expectations.
3. Failure To Warn (omission of warnings or instructions renders product unsafe)

a. Establishing Duty To Warn

i. Definition of Failure to Warn

· RTT: Foreseeable risks can be mitigated through provision of instructions or warnings, omission of which renders product not reasonably safe.

ii. Design Defect Tests in Assessing Failure To Warn
· Consumer Expectations (CE) Test (see V.B.2.a.ii) applies. Warnings should account for all reasonably foreseeable expectations and uses.

· Risk/Utility (R/U) Test (see V.B.2.a.iii) does not apply. Cost of implementing reasonable alternative warnings is very low.

iii. Objectives of Duty To Warn

· Warning dilution can have adverse effects on consumers.  Too much information diminishes salience of warnings and may deter compliance.

· Conversely, perception of high risk may deter use of beneficial goods.

· May deter manufacture of socially beneficial goods for fear of liability.

· Risk-risk analysis seeks to balance these risks (e.g. vaccines).

· Objective is to fully inform without overwhelming.

C. Plaintiff’s Conduct
1. Defenses to Products Liability
a. Defenses Specific to Products Liability

i. Substantial Modification or Misuse
· Hood v. Ryobi, 1999. Despite clear warnings, Π operated saw without guards and was injured. Δ did not warn specify that blade might fly off. Judgment for Δ; if a product has been “substantially modified,” physically or functionally, in a manner not reasonably foreseeable, manufacturer is not liable for design defect or failure to warn.

· Liriano v. Hobart, 1998, 1999. 17-y.o. Π dismembered in meat grinder manufactured by Δ1, which impleaded Π’s supermarket employer Δ2 which removed grinder’s protective guards. Δ1 did not provide warnings against doing so. Judgment for Π because this is a foreseeable misuse.

ii. Open and Obvious Danger
· If risk is obvious, duty is diminished but not always entirely forestalled.

· Warning may consist of advocating inaction or informing of alternatives.

b. Defenses Borrowed from Negligence

i. Comparative Negligence
· Daly v. GM, 1978. Π killed in car crash. Judgment for Δ based on defense of comparative negligence; Π was drunk and the accident was his fault.

· Dissent argues that accepting a negligence defense to products liability will undermine doctrinal goals and shift burden to Πs.
· In general, comparative negligence apportions recovery relative to fault.
ii. Assumption of Risk

c. Other Defenses

i. Learned Intermediary Defense

· Places duty to warn on physician. Used by pharma to deflect duty.

· Doctors share a gradient of duty with pharma: At one end, Rx meds administered only in hospitals are the doctor’s duty; and at the other, pharma has exclusive duty to warn about OTC meds.

· Doctor’s role increasingly passive due to direct-to-consumer advertising.
· MacDonald v. Ortho, 1985. Π had a stroke while on birth control pills of which Δ did not warn of stroke risk. Δ asserted learned intermediary defense. BCPs are at neither end of gradient; they require an Rx but are often expressly requested. Judgment for Π; Δ has the duty to warn.

· Possible ex post bias in finding proximate causation.

· Regulatory compliance defense is not always determinative, but FDA requirements can be used as evidence of standards.

D. Regulatory Compliance; Federal Preemption

1. Regulatory Compliance

a. Regulatory Compliance Defense

i. Shield to Negligence Per Se’s Sword

· Negligence per se (see II.A.4.a.i) is violation of a statute designed to protect a particular class of people from a particular class of harms.

· Does not require establishment of the elements of negligence (duty/breach/causation/damages), as do other negligence torts.

· Regulatory compliance defense applies the same principle as a defense.

ii. Regulation as Evidence of Appropriate Standards
· Regulations play an analogous role in strict liability to that of custom in negligence. They are not standards, but rather as evidence of standards.

· Colacicco v. Apotex, 2006. Π sued drug manufacturer Δ for failure to warn when inadequate labeling of Paxil led to his wife’s suicide. Court granted Δ’s motion to dismiss because labels met FDA regulations and liability was impliedly preempted by federal law (see V.D.2.b.ii, below). Π advocated unsuccessfully for application of regulations as minimum standards (floors) because the FDA is inconsistent and evolves quickly.

· The modern FDA views its regulations as ceilings (limits).

· Regulatory compliance is not a complete defense. Except in Michigan.

2. Federal Preemption

a. Overriding State Law
i. Definitions

· Field (implied) preemption: Federal legislation covers all bases.

· Conflict preemption: Federal legislation contradicts state law.

· Express preemption: Federal legislation explicitly preempts state law.

ii. Field Preemption (implied preemption)
· Geier v. American Honda, 2000. Minor Π seriously injured in car manufactured by Δ, equipped with seatbelts but no airbags. Judgment for Δ because federal legislation at the time of manufacture (1987) only required seatbelts. Federal law impliedly preempted state law.

· Implied/field preemption in Colacicco v. Apotex (see V.D.1.b.i, above).
iii. Risks of Express Preemption
· Sharkey: Positive trend in express preemption by FDA, etc. may lead to absolute preemption of state tort law by federal regulation. Private right of action action protects justice; so this trend threatens access to justice.
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