CRIMINAL LAW
Purposes of Punishment
1. Incapacitation

a. Take criminal off street, less crime.
b. Doesn’t address source

c. Can become better criminal in prison.

d. Assumptions: criminal can’t change, won’t be replaced

2. Deterrence – focus on society
a. Prevent future crimes.  
b. Assumes rational actors; what about impulsive crimes?

c. Can lead to disproportionate sentences

3. Rehabilitation

a. Original intention of system.

b. Alters behavior, individual focus.

c. Currently not important rationale.

4. Retribution

a. Eye for an eye.

b. Focus on crime, not actor; focus on past.

c. Can be limiting factor on punishment; proportional

d. Rebalances inequity caused by crime against society.

1. Sentencing – What makes punishment just?

a. Individual: mental state/capacity, repeat?, socioeconomic, history, attitude, punishment impactful?

b. Offense: severity, mitigating, similarity in treatment of other offenders

c. Societal: financial, message, alternatives

Crime = Actus Reus + Mens Rea + Circumstances + Causation + Result – Defenses
ACTUS REUS

Past voluntary conduct committed in jurisdiction specifically prohibited in advance by statute.  Can include omission where legal duty exists.

Normative assumption to punish only acts, not intents.  Criminal law proscribes conduct.
Necessity For Act/Ommission
· Must be OVERT ACT

· Cannot criminalize mere thought.  Proctor.

· Sometimes act can be fudged in cases where strong state interest.  “Constructive possession.”  Maldonado.

· Acts can be omissions: see 4 types below.  Jones.

CASES
· Proctor v. State, (OK, 1918) p. 97.  Must be overt act.  Keeping a house and intent to sell alcohol.  Cannot criminalize intent; cannot make crime out of combination of legal acts.  Value judgment to allow freedom from social compulsion up until certain point (act).  Conviction reversed.
· U.S. v. Maldonado, (1st Cir. 1994), p. 106.  Drug possession case.  What was the act here?  Some fudging; constructive possession, not unequivocally an act.  Blurring b/t act evidence and mental state evidence.  Intent to control drugs helps show possession.  Conviction upheld.
· Jones v. U.S., (DC Cir 1962), p. 102.  OMMISSION.  Women charged w/ care of baby.  Didn’t feed properly.  Failure to act must breach existing legal duty.  4 types: statutory duty to care for another, certain relationship status to another, contractual duty to another, voluntary assumption of duty to care such that others prevented.  New trial b/c jury not instructed on finding legal duty.
Voluntariness
· Act must be volitional, to a point.

· What aspects of statute must be voluntary?  ALL?  Voluntariness can change if one expands timeframe.

· Jury must be instructed on evidence that act NOT volitional (mental disorder, etc.)

CASES
· Martin v. State, (Ala. 1944), p. 114.  Court reads “voluntary” into drunk in public statute.  Possibly construing narrowly for fairness.  Where to draw line?  He voluntarily drank.  Time frame important.  Acquitted.
· People v. Grant, (Ill. 1977), p. 115.  D has mental disorder, can cause involuntary action.  Jury improperly instructed; wasn’t told about automatism.  D maybe still guilty, some voluntary action before battery: drinking, which may cause epilepsy.  Jury must conclude actions voluntary for conviction.
· People v. Decina, (NY, 1956), p. 121.  D knew susceptible to seizures, knew driving dangerous, drove anyway.  Involuntary nature of seizure irrelevant when D has knowledge.  Culpable based on negligence.  Judgment call re what acts are volitional and what timeframe to use.

Status Crimes
· Cannot punish people merely for being member of a class.

· Again, must be some act.

· Rule of lenity:  If multiple interpretations of statute possible, construe most favorably to D.

CASES
· Robinson v. California, (U.S. 1962), p. 121.  Statute criminalizing addiction.  Violates 8th Amendment, like criminalizing a disease.  Addiction is involuntary; plus, no act here.

· Powell v. Texas, (U.S. 1968), p. 124.  Convicted for being drunk in public.  D argues afflicted w/ disease alcoholism, therefore not of own volition to be drunk.  Not convicted for status or drinking, but act of going out in public.

· Johnson v. State, (Fla. 1992), p. 127.  D charged w/ delivering drugs to baby after birth.  Punishing status of pregnant and drug addicted?  No, punishing act of delivery.  Legislative interpretation case.

LIMITATIONS ON PUNISHMENT
Proportionality
· No strict proportionality in 8th Amendment
· Deference to legitimate state penological interest.
Ewing v. CA, (U.S. 2003), p. 71

· D stole golf clubs, 3rd strike
· Great deference to state’s penological purpose: incapacitation & deterrence
· Only intervene in EXTREME circumstances.

· 8th Am. doesn't require strict proportionality; prohibits GROSSLY disproportionate sentences
· Also weigh prior history, recidivism.  Punishing same crimes twice?
Solem v. Helm, (U.S. 1983)
· Life w/out parole for writing bad check
· Court emphasized severity of punishment (no parole) in reversal.

· 3 factors for proportionality: 
· severity of crime; 
· sentences imposed on others w/in juris; 
· sentence imp. on others w/out juris.
Harmelin v. Michigan, (U.S. 1991), p. 75

· Upheld life sentence, no parol, single act of cocaine possession

· Unclear where line is
· No criminal history, but Court defers heavily to state if justified by penological theory

· Proportionality vague term, 8th Amendment doesn’t guarantee strict prop.

· Doesn’t seem to use 3 prong test of Solem.

Legality – No Judicial Expansion of Statute.  Need Notice. 

Keeler v. Superior Ct. (CA 1970), p. 142
· Man charged w/ murder for killing unborn fetus
· To extend murder statute to cover fetus would be unconst. expansion of law.

· Legis makes law, not court

· Due process violation, no fair warning.  Lawmaking prospective, not retrospective.
Specificity – Statute Can’t Be Too Vague
Chicago v. Morales, (U.S. 1999), p. 144

· Statutory language mustn’t be too broad, vague, unintelligible.
· Need clarity to show boundary b/t legal and illegal conduct
· No notice.
Papachristou v. Jacksonville, (U.S. 1972), p. 149

· Statute criminalizes statuses: nightwalkers, disorderly person, etc.
· Just WAY too vague.  Includes many legal, non-threatening activities.  No notice.

ACT REQUIREMENT: Based on (1) past, (2) voluntary (3) conduct (or omission) (4) committed within a jurisdiction (5) specified in advance (6) by statute.

MENS REA – GUILTY MIND
Strict Liability
People v. Dillard, (CA App. 1984), p. 160

· Loaded firearm in public place.

· D appeals conviction: contends strict liability violates due process, State must prove guilty mind.

· Statutory purpose regulation, not punishment/correction
· Individual has burden to exercise extra care.

· Strict liability OK when: mens rea impossible to prove, act destructive of social order/public safety, regulate behavior not punish offendor
· Dangerous activity should trigger realization of duty

No need to prove mens rea.

MPC lowers strict liability offenses to “violations.”
Proof of Intent
Morissette v. U.S. (U.S. 1952), p. 166
· D took used bomb casings.  Appealed, didn’t knowingly deprive Air Force, thought casings abandoned.
· Traditional case, will not extend strict liability here, no overwhelming concern for public safety.
· Violation of due process here if no mens rea requirement.

· Malum in se: Act wrong in and of themselves, morally wrong.  Needs mens rea.

· Malum prohibition: Not intrinsically wrong (speeding).  Societal interest in regulation, public welfare.  Can be strict liability
Lambert v. CA (U.S. 1957), p. 175

· D didn’t register as felon in L.A.  Statute had no mens rea requirement.
· Statute unconst. b/c wholly passive conduct, notice problem, no overt act that triggers realization of duty.

· Strict liability must be predicated on act or omission; here, D went to L.A.

· Similar to punishing status.

· Ignorance can be excuse if conduct doesn’t trigger knowledge and law not widely known.

Categories of Culpability
1. Purposely: Intends to do exactly that which is proscribed.

2. Knowingly: Actor knows almost certainly that proscribed outcome will result.  Includes willful blindness.
3. Recklessly: Actor shows conscious disregard for substantial risk.

4. Negligently: Acts without knowing proscribed result will occur; but reasonable person would know.  Gross deviation from standard of care.
5. Strict Liability: Intent/knowledge of actor irrelevant.
· Specific Intent v. General Intent
· Specific intent generally refers to purposefully and knowingly.
· General intent generally refers to recklessly and negligently.
· Or, specific intent refers to crime requiring baseline act + intention (burglary = trespassing + intent to steal).
· General intent is simply trespassing.
Regina v. Faulkner (1877), p. 180

· Must prove separate mental state as to arson (only intended to steal rum) or each element of crime.
· Cannot transfer mental state of one action to another.

Mistake of Fact
· Mistake of fact doesn’t matter if strict liability offense.
Regina v. Prince (1875), p. 197.
· D believed girl to be over 16.  Court interprets statute as strict liability offense.
· No mens rea requirement.
State v. Guest (Alaska 1978), p. 208

· D believed girl over 16; mistake of fact made him innocent.

· No explicit intent requirement in statute; court reads in intent requirement.  Otherwise, violation of due process.

· Not public safety regulation; felony

· Mens rea essential component of crime.  State must show at least negligence.

· (Minority view: most states stat. rape strict liability)
Applies when ignorance/mistake negates necessary element of offense.
Doesn’t apply to strict liability offenses.
Mistake of Law
United States v. Baker (5th Cir., 1986), p. 218
· D convicted for trafficking in counterfeit watches.  Statute requires knowingly trafficking and knowing items are counterfeit
· D argues State must also prove his knowledge that conduct illegal.

· Distinction b/t mental state in statute and ignorance of law.
· Ordinarily, knowledge that one’s acts illegal not mens rea element of any crime.

Commonwealth v. Twitchell (Mass. 1993), p. 226

· D religious, doesn’t bring son to Dr.  D convicted involuntary manslaughter, appeals saying mistake of law.
· Court allows D to present evidence re reliance on official interpretation of law saying can’t be convicted.
· Reliance on official interpretation must be reasonable—determined by jury.

Rare defense, applies when there is reasonable reliance on official interpretation of law.  And, applies when conduct is wholly passive and behavior wouldn’t trigger knowledge of duty AND law not widely known.
Capacity for Mens Rea
Hendershott v. The People (Colorado, 1982), p. 231
· D wants to introduce evidence regarding lack of reckless or negligent mental state due to neurological dis.
· Court allows, saying due process requires D have opportunity to defend each element.
· Otherwise, wouldn’t give D presumption of innocence.

· Court distinguishes voluntary mental impairment (drunkenness) and involuntary mental impair (disease).

State v. Cameron (N.J. 1986), p. 236

· D asserts too drunk to establish requisite mens rea: purposeful conduct.
· Court would allow defense if D SO incapacitated as to have no idea what she’s doing.  Very high standard.

· Here, court doesn’t allow b/c D remembers everything clearly.
Link punishment to moral blame by conditioning liability on bad thoughts.  

Bad thoughts: (1) desire to harm others or violate social duty, (2) disregard for the welfare of others or social duty.
RAPE
Rape Generally
· Vaginal/Anal intercourse by force or threatened use of force.

· Mens rea of rapist may depend on state of mind of victim.
· Did actor know other person not consenting?  May depend on conduct of victim.

· Range of rape statutes: 

· Force or threat of force.  People v. Barnes p. 912.  Look to complainant’s mind for fear.  Don’t NEED evidence of resistance, but certainly probative of guilt.

· Requiring force or threat is a bright line policy.  Won’t get too many innocents.

· Negligence standard.  State v. Smith, p. 924.  Would a reasonable person have known that person wasn’t consenting?  Subjective awareness of non-consent unnecessary.  Force and resistance unnecessary.  Non-consent mustn’t be wholly subjective, must be manifested.
· Affirmative consent.  In the interest of M.T.S, p. 929.  Statutory requirement of force met by simple act of penetration.  No more force necessary.  Rape is simply nonconsensual intercourse.  Need affirmative manifestation of consent.
· Most states use negligence standard for consent.  

· Honest and reasonable belief in consent is a defense.

· People v. Mayberry, p. 957.  Jury should be instructed that if they find D had reasonable belief that she consented, must acquit.

· Rape shield laws.

· Generally, past conduct of victim not allowed.

· Past relationship b/t rapist and victim allowed

· Balance privacy rights of victim with D’s rights to due process

· Past conduct of D?

· Generally not allowed.

· Allowed if signature crime (always leaves white glove).

· Marital exemptions.

· Treat as lesser offenses or not at all.

· Previous standard:

· Women would have to show constant resistance during whole time.  

· Evolved much since then.
Policy considerations: Don’t want to capture too much innocent conduct.  Don’t want guilty people to go free.
HOMICIDE
Involuntary Manslaughter
· RULE: Establish (1) D inflicted injury from which victim died and (2) that at time of injury, D was acting with gross negligence.

· Killing committed recklessly or grossly negligent.
· Unintentionally (for the most part).
MISDEMEANOR MANSLAUGHTER (includes nonviolent felonies)
· RULE: Establish (1) death occurred (2) as a result of the commission of a misdemeanor involving danger of serious bodily injury.
· Must show some causal connection b/t misdemeanor and killing (not too strict).
· Manslaughter liability if premised on underlying misdemeanor.
· Misdemeanor is proxy for mens rea.
· Normally, actus reus + mens rea + result.  Here, actus reus + misdemeanor + result.
· Don’t need to prove mens rea w/ respect to killing.
· U.S. v. Walker, p. 424 – unlicensed gun, accidentally drops and kills another.  No need to prove mens rea for killing.  Carrying gun dangerous, license may give proper training, dangerous activity to carry gun, etc.
CASES
· Negligent killing if one fails in duty to give baby proper medical treatment.  Reasonably person would’ve taken baby to hospital when baby showing signs of illness over long period.  
· State v. Williams, p. 370.  Show evidence that baby needed medicine and should’ve/did realize it.
· Don’t need to show subjective understanding that failure to take baby to doc would’ve resulted in death.  Merely show reasonable parent would’ve done so.
· States typically require GROSS negligence for involuntary manslaughter, as opposed to simply negligence.
· Gross negligence/recklessness standard.  
· Porter v. State, p. 379.  Other states require gross negligence.  
· Merely negligence that man was driving too fast.  Not gross negligence.  Acquitted.
· Look at surrounding circumstances to determine if actions meet mens rea requirement.  Is it so far beyond what a reasonable person would do?  Conscious disregard for substantial risk?
Voluntary Manslaughter
· RULE: Establish (1) that D intended to inflict serious bodily harm that resulted in death, (2) but with mitigating circumstances.

· Intentional killing; D has with knowledge or purpose killed another.

· Mitigating circumstances:
· Adequate provocation AND
· In the heat of passion.  No cool down period.

· Less culpable than 1st or 2nd degree murder.  Not as morally blameworthy.
· Understanding of human frailty

LEGAL/ADEQUATE PROVOCATION
· Used to be fixed rules: battery, seeing adultery, seeing son sodomized.
· Jude usually decides whether provocation legally sufficient; not jury.

· Speech, no matter how insulting, not adequate provocation.  

· CA and PA may allow this, though.

· Provocation: Reasonable person standard.  Would reasonable person be provoked?

· CA and PA have very broad definitions of provocation.  Speech is enough.
· Policy: One who kills in response to provocation less blameworthy than someone who kills absent provocation.

IN THE HEAT OF PASSION
· Act must be done while enraged, aroused, due to provocation.

· If danger gone, and sufficient cooling off period, no longer voluntary manslaughter.  
· People v. Walker, p. 322.  D is threatened by decedent, but then D knocks decedent down, says I’m going to kill you, and does, even though decedent harmless.  He had cooled down.
· Can also say imperfect self defense.  Overreacted, punished for difference b/t provocation and reaction.

· A break in passion, without additional provocation, means murder.
· MUST BE CONTINUOUS HEAT OF PASSION – no break.

· Revenge NEVER an excuse.

CASES
· People v. Walker, see above – cool down period, no longer self-defense or voluntary manslaughter.
· Adultery is adequate provocation.  Rowland v. State, p. 331.
· Is manslaughter/provocation male oriented?
· Cumulative provocation over long period of time can be sufficient; including verbal provocation in CA.
· People v. Berry, p. 339.  D killed in an uncontrollable state of rage.  He had cooled off, but then aroused again.  Defense: strangulation takes a long time; could’ve thought about it.  Ultimately acquitted.
· Passion defined broadly: fear, rage, intense emotion, etc.
· Cultural factors can play a role in provocation; jury can consider this. CA case.
· People v. Wu, p. 350.  Was there a deliberate design here?  No.  Provocation over long period of time.  Cool off time?  Culture can be relevant in determining mens rea/motives of D.  Strangulation can be evidence of 2nd degree.  Chance to consider.
2nd Murder
· RULE: Establish (1) D inflicted an injury from which victim died, and (2) that D acted with malice when inflicting injury.
· Malice = Intent to kill
· Express Malice:  Manifested deliberate intention to kill.  Statements, circumstances, etc.
· Implied Malice:  Act in absence of provocation or showing malignant heart and reckless disregard for human life.
· See below.
· Must prove intent to kill; cannot assume it.  
· Francis v. Franklin p. 307.  D escapes from custody and steals pistol.  Flees to house, D accidentally shot bullets at victim when victim slammed door.  He hadn’t hurt anyone else during flight, although could’ve.  Improper jury instructions saying acts or person are assumed to be intentional.
· Transferred intent: Intent to kill one person, but misses and kills another.  Intent is transferred.
· How does state prove intent?
· Words, stabbing repeatedly, animosity, motive, etc.  Facts from which fact-finder finds intent to kill.
CASES

Francis v. Franklin, see above.  Must prove intent.
IMPLIED MALICE
· Rule: Extreme indifference to human life by demonstrating conscious disregard for safety of victim.
· Mens rea: Extreme recklessness, conscious disregard for substantial risk of death.
· Find 2 things:
· Extreme indifference to human life.

· Engaged in activity with NO social value whatsoever.

· Even if actor doesn’t intend to kill, can get to 2nd if extreme indifference to human life.

· Shoot someone in leg.  Reasonably foreseeable they’d die.  Disregard of risk, indifference to life.

· Not precise.  Somewhere beyond gross negligence.

· So egregious, w/out social utility.  An act that will result in a high probability of death.

· Pattern of grossly negligent conduct.  Protopappas.

· Characteristics of individual.  Commonwealth v. Dorazio.

CASES – Implied malice
· Common Wealth v. Malone, p. 386.  Russian roulette.  Convicted of 2nd degree murder  b/c showed extreme indifference to human life during activity with no social value.
· People v. Protopappas, p. 387.  Dentist shows implied malice, “extreme indifference to human life,” b/c knowingly disregards chance of death to patients.  
· Pattern of recklessness.  Massive overdose.  
· No proper oversight, etc.  Not merely negligent (involuntary).  Can be 2nd degree b/c high degree of recklessness.
· Berry v. Superior Court, p. 387. – D convicted 2nd murder through implied malice.  D knew dog very dangerous.  Didn’t properly fence yard.  Court found jury COULD convict of 2nd murder.
· State v. Davidson, p. 387 – Dog mauling case.  Owner shown to be indifferent to high risk.  INDIFFERENCE to substantial risk key.

· Commonwealth v. Dorazio, p. 389 – Boxer kills man.  

· Intent to do serious bodily harm can substitute for intent to kill.
· Focus on characteristics of accused.  Boxer’s fists are deadly weapons.
· People v. Watson, p. 390 – Vehicular murder.  Question: when did he actually disregard substantial chance of death?  When he started drinking, got in car, after first immediate braking, etc.  Look at circumstances to argue either he was aware of risk or that he wasn’t aware of risk.
1st Degree Murder and Felony Murder
· RULE: Establish (1) that D inflicted injury on victim that resulted in death, (2) that D intended to kill him (express malice) and (3) that he acted with premeditation and deliberation.
· Express Malice – Intent to kill

· Premeditation – Planning beforehand, decision to kill, can be inferred.  Schemes, prior threat, motive all probative of premeditation.
· Bombs, poison, lying in wait; automatic premeditation. 

· Deliberation – Turning the killing over in one’s mind.  Weighing reasons for and against. Also doesn’t need to take long.
· RULE: Alternative way of determining premed/delib.  Hot blood v. Cold blood.  Austin v. U.S.
· Lower to 2nd degree.
· Fine line between formation of intent to kill in heat of passion (2nd degree) and allowing mere seconds to show premeditation and deliberation.
· MPC: no distinction b/t 1st and 2nd.  Judge can decide depending on circumstances.

· From facts we can infer premeditation and deliberation.  U.S. v. Watson.

· Mental impairment can preclude ability for premeditation/deliberation.  Jury can consider. Commonwealth v. Gould.
· Time lapse – Some courts say seconds isn’t enough for deliberation.  Others do.

· Why is premeditated killer worse?

· Greater chance of recidivism; ingrained into character, not impulsive

· Greater moral culpability to those who make conscious decisions.

· Other hand, compulsive killer unpredictable.

· Don’t respond to disincentives.

CASES
· U.S. v. Watson, p. 312.  D stole car, ran from police.  Waited in apt till cop came, fought, pinned down cop.  Picked up gun; “It’s not worth it.”  Shot.  Premeditation and deliberation inferred.  Time need not be long.
· Austin v. U.S., p. 317.  Deliberation need not be long.  Hot blood/cold blood distinction.

· Commonwealth v. Gould, p. 321.  Man stabbed girlfriend to death, thought he was Messia.  Paranoid schizophrenic.  Entitled to offer evidence that he was unable to premeditate.
FELONY MURDER RULE
· RULE: Establish (1) that D committed inherently dangerous felony (or a felony enumerated in the first degree murder statute) and (2) that there was a causal link between the commission of the felony and the killing.
· Felony must be sufficiently dangerous as to accept the risk of murder liability.

· NOT escape from prison, grand larceny, grand theft.

· Theories of Felony Murder
· Proximate cause theory.  But for commission of felony, killing would not have occurred.  Strict liability; accident isn’t excuse.  People v. Stamp, People v. Hickman.  People v. Cabaltero.
· Overinclusive, even accidental deaths.  Doesn’t tie into moral culpability.

· Agency theory.  Liability extends only to actors’ actions in furtherance of felony.  Victim irrelevant.
· Might also show death reasonably probable.  People v. Washington.  
· Protected person theory.  Liability only extends to innocents, regardless of killer.  Foreseeability may be element (State v. Martin).  

· Discriminates against criminals.  Only based on fortuity of marksmanship.

· State v. Martin is combination of agency and proximate cause.  One’s own actions are clearly foreseeable.

· CASES - Different standards:

· Death must be reasonably foreseeable.  
· Arsonist set fire.  Acquitted b/c death not foreseeable.  State v. Martin, p. 392.
· RULE: Person commits felony, results in death of another.  Death must be reasonably foreseeable or probable.

· Strict liability.  Death need not be foreseeable.  Proximate cause.  
· Bank robbery, victim dies of heart attack.  Held liable for all death resulting from robbery.  People v. Stamp, p. 404.
· Police officer shoots innocent thinking he’s criminal.  Criminal held strictly liable for all deaths occurring during felony.  People v. Hickman, p. 406.
· RULE: Criminal strictly liable for deaths that would not have resulted “but for” felony.  ALL actors in felony liable.  Forseeability not issue.
· Criminal not responsible for killing of other criminal by victim.

· Victim kills robber.  Not liable in CA b/c not in perpetration of offense.  No deterrence value.  Discriminates b/t robbers based upon victim’s actions—out of their control.  People v. Washington, p. 408.
· RULE: Criminals only liable for killings in furtherance of crime by criminals.  Foreseeability of a killing not enough.
· Don’t want ppl taking law into own hands.

· Criminal who shoots another criminal during robbery is liable.

· Robber gets angry at another robbery, kills him.  People v. Cabaltero, p. 410.
· RULE: Again, “but for” analysis.  Shouldn’t penalize criminals based on class.  Irrelevant that killing wasn’t in furtherance of felony. Concerned about reckless behavior.
· Co-robber not responsible for death of other.

· Not responsible for other death.  Not in furtherance of crime.  Suicide not crime.  People v. Ferlin, p. 410.
· RULE: Accidental suicide during felony (arson).  No fault of other.  Other not liable.  Could be held accountable using “but for” analysis—strict liability.
· If still during commission of felony, robber can be held liable for murder.

· Must determine if killing occurred during felony.  D still has $?  Proximity to robbery.  Still in flight?  In safe zone?  Interval of time?  If still during felony, malice/intent to kill not necessary to prove.  Just intent to commit crime..  People v. Gladman, p. 411.
· RULE: Determine if killing still within robbery.  If so, liable for murder.

· Why do we have felony murder rule?

· Deterrence.  Encourage safe commission of felonies.  Deter ppl from committing felony.  Actual deterrence?  Relying on sense that ppl are rational.  Not clear actually deters.

· Desert.  Felon doesn’t deserve mens rea protection

· Choice to engage in inherently dangerous felony is proxy for mens rea of murder.
· Some jurisdictions have gotten rid of it.  Most serious penalty in law to accidental deaths.
Capital Murder/The Death Penalty
GENERALLY
· Most severe form of punishment for most severe crimes: Aggravated 1st degree and felony murder.
· Bifurcated trial
· 1st Phase: Guilt, did D commit crime?
· 2nd Phase: Penalty, should we fry him, shoot him up (not w/ drugs, cuz he’d probably like that)?
AGGRAVATING/MITIGATING FACTORS

· Enumerated aggravating factors.  Attributes of crime, heinous, etc.
· Gov’t must prove beyond reasonable doubt.

· Jury must unanimously agree which ones exist, which don’t.

· Must only apply to subclass of murderers and not be unconstitutionally vague.  Olsen v. State, p. 436.
· Enumerated mitigating factors, plus any others jury thinks of.  Good history, first offense, etc.
· D must prove by preponderance.

· Jury must unanimously agree which ones exist, which don’t

· D with no intent to kill CANNOT get DP.

· Jury balances factors.

· Don’t have to agree which of agreed upon factors was most important to them.

· Individual balancing.

· UNANIMOUS - Vote for death penalty must be unanimous.

· Jury can consider broader evidence during penalty phase than allowed during guilt.  Eddings.
LIMITS ON USE OF DEATH PENALTY
· When case DP be used?  Mens Rea limits.
· Tison v. Arizona, p. 459.  Neither D intended or caused victims to be shot.  Co-criminals did.  Consider penological purposes.  No deterrence or retribution here.  Compare to other death row inmates.  State concerns.  Legislative record/societal standards.  Degree of participation in felony.

· RULE:  Must find major participation in felony AND reckless indifference to human life.

· When does DP for mentally retarded violate Constitution?
· Atkins v. Virginia, p. 464.  # of states that currently allow, trend toward disallowing, amicus briefs, particularities of person and sentencing, penological considerations (no deterrence b/c can’t weight cost/benefit, not as culpable).
· Leave to states to define mental retardation.
· When is the D too young?
· Thompson v. Oklahoma, p. 471.  Unconst. accord. to evolving standards of decency to kill 15 year old.
· Stanford v. Kentucky, p. 471.  Ok for 16.  Most states allow.
· Equal Protection – Racial Disparity in DP
· McCleskey v. Kemp, p. 473.  Study showing some bias in who gets DP.  Holding: study does not demonstrate constitutionally significant risk of bias.  Discretion of jury crucial.  Slippery slope; if we allow him defense, everyone will come forward.  Legislature more appropriate forum to decide.  His specific process not flawed.
ATTRIBUTION OF CRIMINALITY – ATTEMPT, 

ACCESSORY & CONSPIRACY
Attempt Crimes
GENERALLY
· Rule: Establish (1) that D intended to commit the target crime and (2) made a substantial step toward committing the crime.
· Negligence not enough to establish mens rea.

Actus Reus of Attempt – Preparation v. Attempt
· At what point does preparation become attempt?

· Substantial step test: Action must strongly corroborate criminal purpose.
· There must be a basis for a strong prediction that target offense will occur.
· Would’ve occurred but for intervening circumstance.
· There must be an act which manifests intent sufficient under the doctrines.

· VARIOUS DOCTRINES:

· Physical proximity – overt act proximate to completed crime; commencement of consummation.
· Dangerous proximity – greater gravity and probability of offense, nearer act to crime, stronger case.
· Indispensable element – has actor acquired control over indispensable aspect of criminal endeavor?
· Probable desistance – without outside interruption, would crime have resulted?
· Abnormal step – step beyond which normal citizen would think better and desist.
· Unequivocal test – attempt committed when conduct manifests intent to commit crime.

· MPC rejects the above in favor of substantial step.
· Tough balance: don’t want to punish thoughts, but want to stop crimes before they occur.

· Want to punish people who are morally culpable; must be significant manifestation of criminal intent.

· Retributive goals are satisfied: blame-worthiness

· Not just punishing for thoughts, but also acts.

· Goals:

· Deter people from crimes

· Punish those who are morally indistinguishable from those who complete crimes.

· NOT about deterrence.  About stopping crime BEFORE it occurs.

· Penalties less severe.  No need for retribution.  Maybe would’ve changed mind?  But it was merely dumb luck.

CASES
· People v. Murray, p. 642.  Attempted incest, at altar for marriage.  No priest.  Although intent clear, still preparatory b/c priest absent.
· McQuirter v. State, p. 645.  Black man following white woman.  Waited around for her.  Had said he was going to have sex that night.  Convicted of assault w/ intent to rape.  No real act here, but thought evidence shored up case.  Cultural factors play a role in inferences.
· People v. Rizzo, p. 648.  Court said rule is crime would’ve been committed but for intervention.  Robbers hadn’t yet found payroll guy, the target.  Couldn’t find him, no dangerous proximity, indisp. element, etc.
ABANDONMENT
· Rule: abandonment must be a voluntary and complete renunciation of criminal purpose.

· Abandonment for fear of being apprehended NOT sufficient.

· Postponement or malfunctioning equipment NOT sufficient

· Abandonment can occur after preparation and into attempt.
· Look at circumstances to infer reasons for abandonment.

· Justifications:

· Not morally culpable; intent to commit crime gone.  
· Mens rea doesn’t exist.

· People v. Staples, p. 655.  D rented space above bank.  Drilled holes.  Court upheld conviction b/c had crossed line into attempt (doesn’t recognize abandonment). Trial judge inferred that motivation for abandonment wasn’t voluntary.  Look to evidence for reasons/mens rea.
IMPOSSIBILITY
· Factual Impossibility v. Legal Impossibility
· VERY blurry distinction.

· Factual: Basic or substantive crime impossible of completion, simply because of some physical or factual condition unknown to the D.

· Punishable
· Legal:  Where act if completed would not be criminal.

· Not punishable
· Booth v. State, p. 665.  D’s conviction reversed.  The coat he had was not “stolen property” at that time.  Legal impossibility.
Complicity – Aiding and Abetting
· RULE: Establish (1) that D either aided or attempted to aid the principal in the commission of a crime, (2) with the intent to facilitate or promote the crime.  
· RULE: Accomplice can be liable for reasonably foreseeable results of crime.
· Accomplice can have different MENS REA from principal (murder) 
· Attempting to aid sufficient if you have community of purpose with principal.
· Mens rea: See below
· Reasonably foreseeable result: more strict test than Pinkerton.  Must be probable consequence of planning.  Generally doesn’t include misdemeanors done in preparation for main crime.

· Not distinct crime.  Alternative way of committing crime.
· No practical difference between labeling person principal or accessory in determining responsibility.
· Wrongdoing flows from accomplice’s relationship to perpetrator.
· Must prove actus reus (act in assistance) and intent (community of purpose to commit crime).
THE ACCESSORIAL ACT

· State must prove act in assistance.  Accessory must facilitate event.
· Assistance mustn’t be necessary/integral to crime.  Not a “but for” analysis.  
· Mere presence not enough.  Gains v. State.
· However, presence that emboldens or lookout is enough.
· Assistance can fail; still sufficient actus reus
· Renunciation:  Must wholly deprive assistance of effectiveness or warn authorities.
CASES
· Gains v. State, p. 699.  Robbers get in car, not enough evidence to show driver knew they had robbed.  No actus reus; he didn’t assist them.  Also no evidence of mens rea.
· State v. Tally, p. 702.  Judge sent telegram.  Act in assistance.  Knew of criminal intent of killers, community of purpose.
MENS REA REQUIREMENT
· 3 types of mens rea :
· Perpetrator culpability – culpability w/respect to principal’s intentions (knowledge).
· Aid culpability – culpability w/respect to facilitative/encouraging effect of accomplice’s actions.
· Offense culpability – culpability w/respect to conduct, circumstance, result of crime.
· Most jurisdictions combine 2 of 3.

· Perpetrator + Aid

· Rule: Must have knowledge of principal’s purpose AND intend to assist/facilitate.  People v. Beeman.
· Perpetrator + Offense
· Rule: Must have knowledge of principal’s purpose AND intent to commit crime.  Wilson v. People.

· Same criminal intent must be in both minds.

· Reasonably foreseeable test: Even if accomplice doesn’t share intent to kill some other person, accomplice can be held liable if they planned to kill another and it would be “reasonably foreseeable” that another’s death would result.
· Killing of B actual and probably consequence of planning to kill A.

· Can have different levels of culpability for accomplice and principal.  Othello example: Accomplice has premeditated and deliberated, Othello is enraged/voluntary manslaughter.

CASES
· People v. Beeman, p. 714.  D gave burglar info, layout, suggestions on approach, etc. about victim.  Contradictory testimony, said he wanted out, later tried to sell jewels only to return them to his sister-in-law.  His acts aided and abetted, but he didn’t have intent.  Jury not properly instructed on mens rea.
· Wilson v. People, p. 722.  D w/ friend, someone proposed to burglarize drugstore.  D claimed he was decoy, there to report him.  Wilson helped him in, right after Pierce in store, Wilson ran back phoned police.  He aided friend, but didn’t intent to commit crime.  Didn’t share in criminal intent of principal.
Conspiracy
GENERALLY
· RULE: Establish (1) agreement to commit crime (can be constructive) and (2) overt act in furtherance of agreement.

· Must also prove mens rea.  See below.
· Act in furtherance CANNOT be part of agreement.

· One co-conspirator’s overt act is enough for all conspirators.

· Act can be merely preparatory.

· All co-conspirator’s liable for actions of others, including target crime.  See below.

· Gives state broad enforcement power.

· Much lower threshold than attempt liability.

· Acts of co-conspirators applied to all others if foreseeable.

· Lesser included acts
· If actus reus needed to prove both crimes exactly same or one is wholly contained in other, double jeopardy.

· State v. Verive, p. 750.  Agreement that D would go and beat up witness in order to dissuade.  Convicted of both attempt to dissuade and conspiracy to dissuade.

· Justifications for criminalizing conspiracy:

· Group agreements more dangerous
· Can get crimes really early.

· Crimes harder to stop w/ multiple ppl.

· Deterrent.  One person’s act affects everyone else.
INCIDENTS OF CONSPIRACY – The Pinkerton Rule
· RULE: Conspirators are liable for all acts of co-conspirators that are
· (a) in furtherance of conspiracy (broad interpretation),

· (b) within scope of conspiracy, and

· (c) reasonably foreseeable as a consequence of the agreement.

· This includes the target/substantive crime!
· U.S. v. Diaz, p. 780.  Co-conspirator convicted of possession of firearm, even though he didn’t have it.  Foreseeable that co-conspirator would bring one to cocaine deal.
AGREEMENT

· One can infer agreement from the facts.  Don’t necessarily need to prove, “We agree.”  Can show agreement through acts.  U.S. v. Moussaoui, p. 764.  No direct connection here; same place at same time, sent money, general intent to do U.S. harm.
· Prosecution can define conspiracy broadly.  Easier to make out agreement on general conspiracy to commit crime, than one on specific date, time, etc.
· Termination of agreement, if already overt act, doesn’t negate conspiracy.  U.S. v. Recio, p. 767.
· Police seized large stash of drugs in truck.  Drivers cooperated, sting operation to get other conspirators.  Holding that agreement to commit unlawful act + overt act is all that matters.
· Legal/factual impossibility of completing crime irrelevant.  As in sting cases.  U.S. v. Recio.
MENS REA OF CONSPIRACY
· RULE: 2 prongs

· (a) intent to enter conspiracy (can be inferred from actions)

· (b) intent to bring about final outcome.

· Knowledge of conspiracy insufficient (for misdemeanor).  Must have intent/purpose w/respect to criminal goals.  People v. Lauria, p. 770. – Voicemail service that prostitutes use.  Not all of his business; he kept separate records of prostitutes for police.

· If co-conspirator has knowledge + vested interest in crime, then can infer intent.

· Conspiracy to commit felony, knowledge may be sufficient.

SCOPE OF THE CONSPIRACY
· Single v. Multiple conspiracies.

· Inefficient to prove multiple conspiracies.

· In one large conspiracy, evidence can go against all Ds.

· Proving one large conspiracy:

· RULE: Must prove that co-conspirators could infer that other people were involved.

· Necessary interdependence helps prove this.

· Don’t need to prove co-conspirators knew exact identity of others.

· Reasonable person/negligence standard.

JUSTIFICATIONS and EXCUSES
GENERALLY
· Justification and excuse do not negate proof.

· Actus reus, mens rea, etc. not in dispute.

· I did it but…

· Justification: Actor commits crime but advances social interest.

· Excuse: Actor commits crime but isn’t morally culpable.

· Sometimes blurry distinction.

Defensive Force
· RULE: (1) D must subjectively believe in danger of imminent harm, or other person about to commit violent felony and (2) this belief must be reasonable under the circumstances.
· Generally, must be absence of other means (escape), unless at home.
· If person initial aggressor, cannot use this defense.

· Examine circumstances to see if meets above test.

· Reasonableness standard – how do we test if reasonable?

· Apply subjective test, w/ objective elements.
· Would this particular D have been put in fear?  State v. Leidholm.
· Look at relative body size, history between parties, gender, other specific circumstances.

· Was the fear reasonable given her circumstances?
· Still some objectivity here, but nuanced.

· Other court uses more objective standard.  People v. La Voie.  

· If D subjectively believed in danger, but unreasonable, mitigates 2nd degree murder to voluntary manslaughter.

· Common mixed standard:

· Was that person in fear and did he need to use force?

· Was that fear reasonable and was it reasonable for person to act how he did?

· Use by police officer.
· Rule: office must have probable cause (reason to believe) suspect armed or has committed an offense involving serious physical harm to another and, if possible, warn D.

· Tennessee v. Garner – 15 y-o killed by police.  Decedent took purse from house, unarmed, attempted to hop fence, then shot.  Garner held not to have probably cause.

· Use at home.

· Rule:  homeowner must be defending home against someone who manifestly intends to commit felony.  Must be reasonable use of force.
· “Castle doctrine.”  May use deadly force to protect home.

· May use modestly forceful means to prevent trespass on property, not home, if necessary and threat imminent.

· Trap gun not cool.  People v. Ceballos.  No discretion—kill innocent and guilty.  Excessive.  

CASES
· People v. La Voie, p. 489 – Car slams into D’s car.  D gets gun, gets out, they still threaten, he kills one.  Court upheld self-defense here by asking if prudent person would’ve been in fear.  Judgment for D upheld.  Conviction reversed, jury improperly instructed on reasonableness.
· State v. Leidholm, p. 497 – Wife kills husband while he’s sleeping after fight.  Drunk, he was pushing her.  
· People v. Goetz, 521.  Man shoots 4 boys after being asked for $5.  Had history of being robbed.  Use reasonable person standard, including circumstances/exp. of D.  Grandy jury indictment upheld—goes to trial.
· Tennessee v. Garner, p. 529– see above
· People v. Ceballos, p. 535 – D’s home burglarized.  Sets up trap gun.  Hits kid, conviction upheld.  Deadly force not cool for protection of personal property.  Trap gun no discretion.  Not present, no one in danger of harm.
Necessity
· Choosing the lesser of two evils.
· Rule: D had (1) reasonable belief that actions necessary to prevent greater harm to herself/others, and
· (2) action taken was ONLY one available, and

· (3) action in fact resulted in less harm.
· If D erred in believed actions would lead to lesser harm, OK if belief was reasonable.

· If D brought about necessitous situation, necessity defense unavailable.
· Rule:  If mens rea for crime was recklessness, and actor reckless in bringing about situation he finds himself in, the necessity defense unavailable.
· NOTE: Jury doesn’t have to accept this defense, even if made out correctly.
· Cannibalism on the high seas.

· Generally not justified.
· For:

· No right to your own life.

· Utilitarian argument: kill one, save many.

· Extreme state caused by situation.

· Against:

· How do you know when it’s necessary?

· How do they decide who dies?
· Slipper slope.

· Barbarous.

· The Queen v. Dudley & Stephens, p. 539 – Ds stranded for several days.  Chose weakest person to kill.  Fed on him, convicted.
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