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I.  CRIMINAL LAW FUNDAMENTALS

A. PUNISHMENT

Analysis:

What has the Supreme Court said about the use of the death penalty in the U.S.?

· To be constitutional, the death penalty must be implemented in a way that is not arbitrary or discriminatory (Furman)

· Death penalty constitutional where modified to require existence of one of ten aggravating circumstances to be imposed (Gregg)

· Mandatory death sentence for first degree murder violates Eighth Amendment (Woodson)

· Imposition of death sentence “requires consideration of the character and record of the offender and the circumstances of the particular offense” (Sumner)

· Any aspect of the defendant’s character or record cannot be precluded from consideration as a mitigating factor when death penalty considered (Lockett)

· Purposeful discrimination must be demonstrated to find imposition of death penalty unconstitutional (McCleskey) (c.f. Batson v. Kentucky)

How does the proportionality requirement affect sentencing determinations?

· Proportionality rarely applied in non-capital cases (Ewing)

· Death penalty not allowable for rape convictions (Coker)

Policy:

What are the rationales for criminal punishment?

· Retribution

· Moral Judgment

· Vengeance

· Utilitarian

· General deterrence

· Specific deterrence

· Rehabilitation (gag)

· Incapacitation

· Legitimization/social coherence
What options might exist to punish criminal acts?

· Death

· Torture

· Prison

· Life without parole

· Term of years

· Choice of prison

· Non-Prison

· Fine/forfeiture

· Shaming

· Rehab program

· Probation

· Community service

· No Prosecution

· Civil commitment (e.g. for the mentally ill)

What policy considerations shape our rules on punishment?

· Value of a punishment should not be less than the profit of the offense (Bentham)

· Punishment for greater of two offenses should induce to prefer the lesser (Bentham)

· Punishment should reflect severity of offense (Bentham)

· Punishment should increase in proportion to certainty that a person will avoid punishment (Bentham)

· “Just desert” (Gross)

· Harsher penalties may more greatly repress, deter, incapacitate, reform (Hart & Honore)

· Punishment should reflect moral disapproval (Ewing)

· Aggravating/mitigating circumstances should only adjust punishment imposed for retribution; such circumstances should not be considered in deterring

· Relative moral wickedness should play a role in determining severity of punishment

B. THE CRIMINAL  PROCESS

Policy:

What areas in the criminal process allow for the exercise of discretion to play?

· Prosecutorial discretion – the prosecutor has virtually complete discretion over whether to charge someone with a crime and what to charge him/her with

· Jury nullification – proposed means by which a jury can “nullify” a criminal law that it disagrees with by simply refusing to convict in a certain instance

· Sentencing – consideration of aggravating or mitigating circumstances (c.f. mandatory minimum sentences – removal of some discretion from the hands of the prosecutor, judge, and parole board, greatly increasing the power of the legislature in the process and the incentive to plead guilty in most cases)

What distinguishes competing models of the criminal process? (Packer)

· Crime Control Model (“assembly line”)

· Most important function of criminal process is repression of criminal conduct

· Puts a premium on speed and finality requires efficiency in apprehending, trying, convicting, and disposing of offenders

· Requires early and accurate screening out of those likely to be innocent, leading to a “presumption of guilt” later in the system

· High value on avoiding restrictions on administrative fact finding and guilty plea

· Validating authority is legislative

· Due Process Model (“obstacle course”)

· Designed to present impediments to carrying the accused along the criminal process; more focused on formal structure of law than ideology of crime control

· Rejects informal fact finding process; insists on formal, adjudicative, adversary fact finding process

· Aim of system is as much to protect factually innocent as to convict factually guilty, therefore devoting much energy to “quality control” in the process

· Places primary on individual and seeks to limit officials’ power; characterized by “presumption of innocence”

· Demands that the system minimize discriminations in the criminal process

· Skeptical about the morality and unity of criminal sanctions

· Role of counsel is central; assumption that criminal process is an adversary one

· Validating authority is Constitution

C. DEFINING CRIME

1. Limits on the Legislature

Privacy: A person may not be punished for a thing about which they have a right to be let alone (Johnson)

Notice: Notice must be given about what people aren’t permitted to do; anything not specifically announced as illegal is otherwise allowed.

State Interest: To be legal, the legislature must have a legitimate state interest in passing a criminal statute

Relevant Model Penal Code: § 1.02

Analysis:

In what ways can the government fail to create a system of legal rules? (Fuller)

· Failure to achieve rules (i.e. reliance on resolving issues on an ad hoc basis)

· Notice: failure to publicize or make available the rules (c.f. Shaw)

· Ex post facto: Abuse of retroactive legislation (Keeler)
· Obscurity: failure to make rules understandable (Morales)

· Enactment of contradictory rules

· Drafting rules requiring conduct beyond the power of the citizen

· Changing rules so frequently that behavior cannot be adapted to them

· Incongruence: failure to achieve congruence between rules as announced/administered

· Overbreadth: vagueness; cannot punish if it compromises individual right (Keeler)
Policy:

Why might certain things be worthy of criminal punishment?

· Protect people’s physical safety

· Protect people’s property

· Protect the peace and tranquility

· As a means of social control (e.g. drug crimes)

What principles limit punishment? (MPC § 1.02)

· Culpability – “to safeguard conduct that is without fault from condemnation as criminal”

· Proportionality – “to differentiate on reasonable grounds between serious and minor offenses”

· Legality – “to give fair warning of the nature of the conduct declared to constitute an offense”

2. Elements of a Criminal Statute

Conduct to be Regulated
Mental State (mens rea)
Result Element (optional)
Attendant Circumstances (optional)
II.  CULPABILITY

A. ACTUS REUS – CULPABLE CONDUCT

1. Overt and Voluntary Act Requirement

Requirements: The absence of an overt and voluntary act precludes culpability – Cogitationis poenam nemo patitur (“no one is punishable solely for his thoughts”).  This requirement is generally not about whether an act was committed but about the defendant’s state of mind.

Clarifying voluntariness: Acts done mistakenly, accidentally, compulsorily, or under duress are not necessarily involuntary (responsibility for such acts may be mitigated or excused based on the defendant’s mens rea)

Burden of proof: The prosecution bears the burden of proof of voluntariness.

Relevant Model Penal Code: §§ 2.01(1)-(2), (4)

Analysis: 

Must all of the acts be voluntary or is one voluntary act sufficient?
· All defendant’s acts bearing an actus reus requirement must be voluntary (Martin v. State)

· One voluntary act is sufficient (“guilty for conduct which includes a voluntary act” – MPC § 2.01(1))

Where is the line between voluntary and involuntary behavior?
· Unconsciousness – “Unconsciousness is a complete defense to a charge of criminal homicide” (People v. Newton)

· Habit – habitual action done without though is voluntary

· Possession – possession is a voluntary act if the possessor is aware that she has the thing (or “should have been aware” in some jurisdictions) – MPC § 2.01(4)

· Hypnosis – acts of a hypnotized subject are not voluntary

· Sleep walking – open question (deemed involuntary in Cogdon)

Can an involuntary act result in criminal liability?
· Knowledge of a condition that a person knows may produce dangerous consequences (e.g. epilepsy or intoxication) can render a person liable for culpable negligence even when the act itself was involuntary (Decina)

2. Omissions

Requirements: To be treated as criminal, an omission must be voluntary.  Liability is only imposed for omissions explicitly stated by statute or where the law imposes a legal duty to act.

Misprision: The failure to prevent or report a crime is generally not criminal.

Categories of legal duties: (outlined in Jones v. U.S.)

· Statutory – where a statute imposes a duty (e.g. for prisons to take care of inmates)

· Contractual – where one has assumed a contractual duty to care for another

· Where one has voluntarily assumed the care of another and secluded the helpless person to the point of others being prevented from giving aid (Pope v. State – there is no duty to protect a child that one has assumed a duty to care for when the child’s mother is present, even when the child’s mother is inflicting the abuse) (Stephenson – omission not used in prosecution but likely would have been relevant)

· Status relationships – where one has a certain specified relationship to another (e.g. parent to a child) (Beardsley – no duty because overdosed woman was not defendant’s wife)

· Risk creation (i.e. if you create a risk, you have a duty to rescue) (Oliver – duty found due to defendant’s conduct in contributing to risk by providing spoon for heroine)

Relevant Model Penal Code: § 2.01(3)

Analysis:

What is the distinction between medical inaction and euthanasia?

· Cessation of life support – this is an omission and not criminal because “a physician has no duty to continue treatment, once it has proved to be ineffective” – (Barber v. Superior Court)
· Euthanasia – this is an affirmative act and does not fall within a doctor’s duty, and can hence be criminal – (Airdale NHS Trust v. Bland)
· The distinction between euthanasia and nontreatment is fundamentally an active/passive distinction.  It is also criticized as perilous and arbitrary.
Policy:

Why might we want to compel Good Samaritanism?
· By failing to render aid, a person harms another

· Such aid frequently comes at little or no cost to the Samaritan

Why should we have limited liability for omissions?
· Legality principle – difficult to otherwise specify conduct that is forbidden; vagueness; line-drawing problem between punishable harm-producing omissions and non-punishable

· Enforcement – which of many people should be prosecuted?

· Overkill – too many people might try to assist victims, creating additional risk

· Incentives – Potential rescuers might worry about liability rather than rescuing and therefore avoid situations where people may need help

· Priorities – prosecuting non Good Samaritans is a lower priority than prosecuting violent people with whom we have enough trouble

· Libertarian ideals – individuals have a right to not do as they please; forcing benevolent conduct is an infringement on liberty and individual freedom

B. MENS REA – CULPABLE MENTAL STATES

1. Basic Principles

Requirements: Some element of mental culpability must be proven with respect to each material element of an offense to merit a conviction.

Model Penal Code mens rea categories – MPC § 2.02(2):

· Purposeful (subjective test)
· intent and conscious objective to cause the harm

· raises the issue of conditional intent – MPC § 2.02(6) (Holloway) – defendant is liable if he intended to commit an act only given a certain condition unless this condition negatives the evil sought to be prevented

· requires awareness that the requisite attendant circumstances exist (or belief/hope that they do) – MPC § 2.02(2)(a)(ii)

· Knowledge (subjective test)
· awareness of practical certainty of result that causes harm

· satisfies a requirement of “willfulness” – MPC § 2.02(8)
· raises the issue of willful blindness – MPC § 2.02(7) (U.S. v. Jewell) – “deliberate ignorance and positive knowledge are equally culpable” – conscious awareness of high probability (recklessness) + effort to avoid truth = knowledge

· does not require that the actor desired a particular result (differs from purposeful)

· Recklessness (subjective test)
· conscious awareness/disregard of substantial and unjustifiable risk creation

· involves gross deviation from conduct of law-abiding person
· fundamentally amounts to liability for creation of a risk
· Negligence

· unawareness of foreseeable risk creation (should have been aware)

· involves gross deviation from conduct of reasonable person

Principles of mens rea:

· Liability must be proportional to fault

· Fault must be specific to the offense being charged (Faulkner – defendant not liable for every collateral act that happens while committing a crime)

· The default mens rea, if unspecified in the statute, is recklessness – MPC § 2.02(3) (Cunningham in which recklessness was sufficient to import liability for unintended consequences) (Morissette in which Court refused to allow Congressional silence on intent to make a crime one of strict liability)

· The stated culpability applies to all material elements of the offence unless otherwise stated – MPC § 2.02(4)

· A higher mens rea can satisfy a requirement for a lower mens rea – MPC § 2.02(5)

General mens rea defenses:

· Involuntary act (U.S. v. Lynch in which Court found that defendant’s “conscience-driven religious belief precludes a finding of willfulness”)
· Mistake
· Accident
· Duress
· Legal insanity (attempted unsuccessfully in Wolff)
Relevant Model Penal Code: § 2.02

Analysis:

What is the distinction between intent and motive?
· A motive is an intention; motive is generally more remote and is legally irrelevant (although it is commonly thought to be highly relevant in sentencing)

What is the relationship between intent and causation?
· When a mens rea depends on how foreseeable a particular result is (e.g. recklessness, negligence), then intent is closely tied to causation.  (Regina v. Cunningham)

· The defendant must have known that the resulting harm could be the probable result of his act as he could have reasonably foreseen or intended (Regina v. Faulkner)

Policy:

Why should conditional intent satisfy a purposeful mens rea requirement?
· This is fulfills the deterrent effect of the criminal statute
· It is reasonable to assume that the legislature was aware that “specific intent” to commit a crime may be conditional (statutory interpretation argument related to legislative intent)
How do we decide who we want to punish for their actions?
· This question necessarily invokes a line-drawing problem on what constitutes comprehension because we are attempting to impose an objective measure on a subjective state of mind (e.g. we choose not to punish infants)
· Note in answering that criminal sanctions are a moral condemnation
2. Mistake of Fact

Requirements: A factual mistake is legally relevant when it either negatives the existence of a mens rea essential to the commission of an offense or when it establishes a mens rea that is itself a defense.

Relationship between mens rea requirement of an element and mistake under MPC:

· Purpose/knowledge – any mistake will excuse
· Recklessness – a reasonable or negligent mistake will excuse, but not a reckless one
· Negligence – only a reasonable mistake will excuse defendant
· Strict liability – no mistake will excuse
Relevant Model Penal Code: §§ 2.04(1)-(2)

Analysis:

When does a mistake of fact relieve an offender of liability?
· Not when the mistake was only one relating to the gravity of an offense (Olsen)
· Not when the defendant committed a moral wrong (Prince, White) (note that this view is not universally accepted)
· Where a defendant has made a reasonable mistake (acted like any other moral person in community)
· MPC view – any mistake that modifies an actor’s mens rea can be relevant
What happens when a defendant thought he was committing a different crime than he actually was?
· The defendant is liable for the crime he thought he was committing – MPC § 2.04(2)
Policy:

Should moral wrongness suffice to establish criminality in the case of a factual mistake?

· Yes – If the defendant is doing an act that he knows to be morally wrong, he should not be able to escape liability by believing he was committing a “lesser wrong” (Prince, White, Olsen)
· No – A community ethic (assuming one exists) should not be relevant in determining whether conduct is criminal or not; to find otherwise blurs the proximate cause concepts of tort with criminal liability
3. Strict Liability

Requirements: Liability is imposed for strict liability crimes without any demonstrated culpability on the part of the defendant.  Generally applies only to regulatory crimes imposing light punishments.

General rule: Offenses without a mens rea requirement are generally disfavored by courts.  A strict liability crime must generally be explicitly defined as such by statute (Staples).  The lead case on this matter is Morissette.

Relevant Model Penal Code: § 2.05

Analysis:

When does the imposition of strict liability violate Due Process?
· When the intrusion of public liberty outweighs the public interest protected by the statute (particularly in light of alternative means to protect this public interest) (Guminga)
When is involuntariness defense to a strict liability offense?
· Not when a defendant voluntarily engaged in activity through which he delegated partial control to another object that led to the commission of the offense (Baker) (note that this decision is as much a result of “creative lawyering” as a demonstration of legal principle)
Policy:

When is it appropriate to make a strict liability and to dismiss an intent requirement?
· Public welfare offenses – when public policy provides that an act is one such that a person does it at his own peril because it is preferable to expose the actors to possible liability than to expose potential victims to the dangers of the act (Balint, Dotterweich)
· It is not appropriate to extend strict liability to crimes created by statute that are well-defined by the common law (Morissette)
· It is not appropriate when doing so would “criminalize a broad range of apparently innocent conduct” (Staples)
· MPC view – strict liability only justified for “violations,” defined in MPC § 1.04(5)
What are the benefits of defining crimes as strict liability?
· Administrative efficiency
· It protects those social interests that demand a high standard of care an attention
· Provides the strongest possible deterrent effect for some crimes (e.g. statutory rape)
What are the negatives of defining crimes as strict liability?
· It violates the fundamental principles of penal liability (culpability)
· It often does not result in a higher standard of care
· It attaches an unnecessary, negative stigma to defendants
· Might discourage even careful people from behaving in the activity at all while those who are recklessly confident may continue in behavior – Schulhofer
What alternatives exist to specifying a crime to be strict liability?
· The creation of a category of “public welfare offenses” in which the prosecution bears no burden to prove a defendant’s mens rea, but the defendant could demonstrate that he exercised all reasonable care in order to avoid liability (City of Sault Ste. Marie)
4. Mistake of Law

Requirements: Knowledge of the law is not an element of an offense unless explicitly stated so or where the law is so obscure that a person could not reasonably have known of it.
Subjective awareness: Mistake of law requires a defendant be aware of the law in consideration of his circumstances; between an objective and subjective standard of reasonableness (Cheek)

Mistake of an element: If a defendant makes a mistake in legal judgment/interpretation that causes him to believe that an element of the crime is not fulfilled, this can provide a legal defense (Weiss, Regina v. Smith, Woods) (note that whether it was a mistake of fact or law is irrelevant)

Relevant Model Penal Code: §§ 2.04, 2.02(9)

Analysis:

How do I determine if a mistake of law is a legitimate defense or not?
· Would a law-abiding and prudent person have learned of the law’s existence?
· Yes – Did the person act in reasonable reliance upon an official, but mistaken or later overruled, statement of the law?  If so, there is a defense (Albertini), MPC § 2.04(3)
· No – if the person diligently pursued all means available to ascertain the meaning and application of the crime in good faith and conclude, as a reasonable person would have done, that his conduct was not a crime then the law is unconstitutional due to inadequate notice (Lambert) (note that this standard is virtually never applied and was made over a strong dissent)
· Was the conduct plainly wrongful such that the conduct itself would alert the law-abiding and prudent person to the need for inquiry if there is any doubt?  If so, there is no defense.
When does a mistake of law relieve a defendant of liability?
· When knowledge of the law is an element of the crime itself (e.g. arcane, complicated laws such as the tax code, Cheek; when explicitly stated in the law itself, Weiss), MPC § 2.02(9)
· Reasonableness does not justify a mistaken interpretation of the law where it was not based on an “official statement” of the law (Marrero)
· MPC view – “when it negatives the purpose, knowledge, belief, recklessness, or negligence requires to establish a material element of the offense,” MPC § 2.04
When can an omission be excused by a mistake of law?
· When a person has acted wholly passively and unaware of any wrongdoing and there is not proof of the probability of knowledge of the crime (Lambert)
· Note strong dissenting opinion in Lambert that distinction between act and omission here is without basis; instead this superfluous distinction was used to rationalize a different basis for decision (“derelict on the waters of the law”)
Does a mistake as to the legality/constitutionality of a crime constitute a valid excuse?
· No, because there exist other means to address such an issue (Cheek)
Policy:

Why should we allow a defense for reasonable mistake with respect to fact but not law?
· Mistakes of law may be easier to fake or blame on complicated statutes
· To do otherwise would encourage ignorance of the law
· To do otherwise would move towards anarchy in which everyone could possess their own interpretation of the criminal law
Should those from different cultures be exempt from liability for acts that were legal in their original cultures?
· Yes – to do so achieves individualized justice; reflects a commitment to cultural pluralism
· No – to do so denies equal protection to the victims of these crimes; establishes a dangerous precedent that race or national origin-based applications of law are acceptable; may encourage immigrants to avoid learning the law
What is the purpose of the ignorantia legis doctrine?
· Holmes – “to admit the excuse at all would be to encourage ignorance where the lawmaker has determine to make men know and obey”
· Kahan – “morality furnishes a better guide for actions than does the law itself,” and it therefore “seeks to obscure the law so that citizens are more likely to behave like good ones”
· To ensure that larger interests to society outweigh the injustice that may be levied against an individual (Marrero)
5. Legislative Grading of Intended Killings

Requirements: A homicide is reduced to the second degree when it is committed recklessly or when committed under the influence of an extreme mental/emotional disturbance for which there is a reasonable explanation.
Relevant Model Penal Code: § 210.3

Analysis: 

What is necessary to constitute premeditation/deliberation to be first-degree murder?

· Killing must have been committed with some degree of coolness/deliberation (Maher)

· The killing must be intentional, willful, deliberate, and premeditated (Carroll, finding these requirements satisfied when husband’s intent to kill wife formed during heated argument and existed only for a short time before homicide)

· There must be some time between the formation of the intent to kill and the actual killing for the defendant to have reflected on the intention after it was formed, it is not sufficient that this come “into existence for the first time at the time of such killing” (Guthrie) (c.f. Carroll)
When can a murder be reduced to manslaughter due to provocation by the victim?

· When the provocation was “calculated to inflame the passion of a reasonable man and tend to cause him to act for the moment from passion rather than reason” (Girouard, announcing objective standard of reasonableness)

· When jury believes person’s reason was disturbed or obscured by passion that would render an ordinary man liable to act rashly or without due deliberation (Maher)

· MPC view – defendant must have (1) have acted under “the influence of extreme emotional disturbance” for which there is (2) a “reasonable explanation or excuse” (Casassa) – MPC § 210.3(1)(b)

Policy: 

What policy question s arise from the system of grading of intent for murder?

· What proof of premeditation suffices to permit a jury finding of first-degree murder?

· Does premeditation serve as a useful guide for identifying the worst form of murder?

· Impassioned decision to kill might be less culpable than a dispassionate one

· Unplanned killing might present a more culpable offense than a reflective killing by a brooding, self-doubting, self-reflective offender

· Premeditation does not capture moral importance of motive for homicide

· Euthanasia is consequence of much deliberation but not appropriate for imposition of most sever e sentences

· Suddenness of a killing may reveal callousness so complete and depravity so extreme that no hesitation is required

What policy considerations inform whether the provocation doctrine should exist or not?

· Pro – the greater the provocation, the more extraordinary the circumstances become in accounting for the defendant’s loss of self-control (rather than an extraordinary defect in his character)

· Pro – the blameworthiness of the victim has a bearing on the Court’s judgment of the seriousness of provocation and reasonableness of defendant’s failure to control himself

· Con – reasonable people do not kill no matter the provocation

· Con – morally questionable to say less societal harm merely because victim acted immorally

III. RESULTING HARM

A. CAUSATION

1. Foreseeability and Coincidence

Requirements: To be found to have caused a result, the result must be said to have been sufficiently probable or foreseeable in light of the defendant’s actions.

Relevance: Causation issues arise only when a result is a necessary element of a crime

Practice: Most courts resolve causation questions through reliance on common law principles of proximate cause.  About a dozen have adopted provisions based on the MPC.

Relation to Mens Rea: Under the MPC formulation, to show causation for crimes requiring:

· Purpose/knowledge – the result was one that was intended/contemplated; MPC § 2.03(2)

· Recklessness – the result was one for which the risk was known; MPC § 2.03(3)
· Negligence – the result was one for which the actor should have been aware of the risk; MPC § 2.03(3)
Transferred Intent: A defendant’s intent to commit act leading to result A can be “transferred” to act unintentionally leading to result B; MPC §§ 2.03(2)(a)-(b), (3)(a)-(b)

Relevant Model Penal Code: § 2.03

Analysis:

What is the appropriate test of causation?
· Substantial cause – the person was a substantial cause of the result; a defendant is liable if “the ultimate harm is something which should have been foreseen as being reasonably related to the acts” (Arzon) (this test is rejected by MPC commentary)

· “Highly extraordinary result” –a defendant is liable for results that are not highly extraordinary; a version of the foreseeability test (Acosta)

· Probability – an objective test; the probability, as understood by ordinary persons antecedent to the event, of a result occurring (Prof. Crocker)

· MPC view – defendant caused the result if the action:

· was a but-for antecedent to the result (note difference from proximate cause test);

· involved the same kind of harm intended or risked; and

· was not “too remote or accidental to have a just bearing on the actor’s liability or gravity of the defense.”

Can an omission be said to cause a particular result?
· Yes, where there is a duty to act (Jones)
What is the relationship between causation in the criminal law and in torts? (see p. 546)

· Risk exposure alone insufficient in criminal law – foreseeability of the event triggering the accident must be demonstrated (Warner-Lambert Co.)

· “Egg-shell plaintiff rule” has been extended to criminal law – liability “not limited to those deaths which are foreseeable.  The robber takes his victim as he finds him.” (Stamp, Lane)

· In the criminal law, human intervention is generally thought to break the causal chain

· In the criminal law, we do not want to convict someone of a crime unless there was proven to be gross deviation from reasonable conduct

Policy:

What policy concerns arise in issues of causation?
· “Egg-shell plaintiff” – this rule should not arise in criminal law because the test should depend on awareness of vulnerability and probability/foreseeability of harm
· Transferred intent – this is unsatisfactory because by definition the defendant did not have the requisite mens rea to support a conviction in such cases (a better alternative is to convict defendant for attempted crime and negligence for actual resulting harm)

· Guilt or innocence of criminal conduct should not depend upon such accidental and fortuitous circumstances as tort law’s concept of proximate cause embraces (Root)

2. Subsequent Human Actions

Requirements: Human action that follows from an initial actor’s conduct as caused by that actor, even when entirely foreseeable, is generally not thought to have been caused by that actor.

Foreseeability vs. Autonomy: If a subsequent actor commits an act based on his rational, free choice, the initial actor setting the chain of events in motion is absolved from causation.

Relevant Model Penal Code: § 2.03

Analysis:
What is necessary to demonstrate causation in light of subsequent human intervention?

· The statutory definition of the crime cannot preclude such a finding (Campbell, defendant not found guilty of homicide for encouraging and providing means for Basnaw’s suicide)

· The requisite degree of intent is necessary (Campbell, hope found insufficient degree of intent to sustain murder charge)

· The result must be “the direct and natural result of a defendant’s act,” not merely one in which where the defendant was involved in the events leading towards (Kevorkian)

· That the acting person was not mentally responsible, and defendant forced, deceived, or otherwise subjected the actor to pressures rendering the conduct involuntary
· That the acting person was rendered mentally irresponsible by defendant and this deprivation of responsibility is linked to the act causing harm (Stephenson)
· When there is a duty not to join in or cooperate with subsequent actor in a dangerous activity leading to harm (Atencio)
What is the relevance of the subsequent human actor’s mens rea?
· If the subsequent actor is merely negligent, the defendant’s liability is not cut off
· Subsequent actions that recklessly risk the result can relieve defendant of liability (Root)
· Unlawful subsequent conduct may not absolve defendant of liability if both worked together to cause result (McFadden)
B. ATTEMPT

1. Basic Principles

Requirements: Criminal attempt requires some combination of independent proof of purposeful criminal intent (mens rea) and demonstrated actions towards the commission of a crime (actus reus) in inverse proportion to one another

Line on Preparation: To constitute attempt, the first step towards criminal intent is not necessarily sufficient and the final step is not necessarily required.  The line is in between.

Line on Abandonment: In most jurisdictions a defendant is generally guilty of attempt once the threshold of criminality has been passed, even if he later abandons the crime before committing it.

Relevant Model Penal Code: §§ 5.01, 5.02, 5.05

Analysis:

What is necessary to establish the mens rea requirement for an attempted crime?
· Specific (purposeful) intent – there must be a specific intent to produce the proscribed result, even when recklessness or a lesser mens rea would suffice for conviction of the completed offense (Smallwood)

· Recklessness – there is no attempt crime for “recklessness (“reckless endangerment” or depraved indifference statutes are the closest thing)

· MPC view – if the defendant acts “with the purpose of causing or with the belief that [his conduct] will cause the prohibited result”

How much action is necessary to constitute attempt? (in order of decreasing difficulty of proof)
· Eagleton test (last step) – to constitute attempt, the defendant “must have taken the last step which he was able to take along the road of his criminal intent”

· Dangerous proximity test (NY) – the defendant’s conduct must “tend to effect the commission” of a crime (beyond even the requirements of Rizzo) (speaks to acts)

· Equivocality test – looks to how clearly defendant’s actions speak of intent; “the quality of being equivocal must be lacking” to constitute criminal attempt (speaks to mens rea)

· MPC view (substantial step) – to constitute attempt, an act must be a “substantial step” towards commission of the crime and “strongly corroborative” of criminal purpose (Jackson) (focuses on what the actor has done rather than what remains to be done; does not require a finding as to whether actor would have completed crime; easier to prove)

Does solicitation of a crime constitute attempt when no act is ever committed?
· No – “mere solicitation unaccompanied by an act moving directly toward the commission of the intended crime” is not an overt act constituting an element of attempt but rather is mere preparation and a different crime (Davis; Subin thinks this was wrongly decided)

· Yes – defendant’s hiring of hitman, participation in planning, and payment upon consideration of the crime constitute a “substantial step” and overt act more than mere preparation (Church); MPC §§ 5.01(2)(g), 5.02

What must a defendant do in for an abandonment to provide a complete defense?
· MPC view – a complete an voluntary enunciation that a person has abandoned an attempt;  the defendant bears the burden of proof in demonstrating this; MPC § 5.01(4)

· May additionally require proactive steps to prevent commission of crime by others

How does a Court decipher a defendant’s intent in the case of an attempted crime?
· Circumstantial evidence may prove intent (Smallwood)

· “Intent is a question to be determine by the jury from the facts and circumstances adduced on trial” (McQuirter)

Policy: 

What options are there for the punishment of attempted crimes?
· Punish as misdemeanors (common law)

· Punish with half the punishment (California)

· Punish as a lesser grade of the crime (New York)

· Punish the same as completed action (MPC)

· Criminalization of preparatory acts (e.g. burglary, possession of burglary tools)

What policy considerations shape our view of how harshly to punish attempt?
· Deterrent effect is likely the same as attempt is punished as severely as completed crime or not (Stephen)

· The community’s demand for punishment is usually not as harsh where serious harm has been averted (Schulhofer)

· Hard to justify treating attempt as completed crime in light of goals of deterrence, isolation, rehabilitation, and retribution (Schulhofer)

· We don’t want someone, once they have begun to attempt to crime to believe that they “might as well complete” the crime

Why might we want or not want to allow an abandonment defense?
· Allow – encourage people to stop short of completing crime; person is less dangerous if he abandoned criminal plan; lack of proper intent (mens rea) to carry through

· Don’t allow – probably little deterrent effect; lack of dangerousness in situation doesn’t prove general lack of dangerousness in person; attempt shows criminal intent originally

2. Impossibility

Requirements: Ultimately, impossibility is not a defense where if the circumstances were as the defendant believed them to be what he had set out to do would constitute a crime.

Types of Impossibility:

· Factual – extraneous circumstances unknown to actor prevent consummation of crime

· Legal – intended acts, even if completed, would not amount to a crime

Relation to Mistake: Impossibility cases are the logical inverse of the mistake doctrine.

Relevant Model Penal Code: §§ 5.01(1), 5.05(2)

Analysis:

When does impossibility constitute a valid legal defense?
· Cases of legal impossibility – (Jaffe, property not actually being stolen negatives essential element that defendant knew property was stolen; Berrigan)

· Where the “objective acts performed… mark the defendant’s conduct as criminal in nature” (Oviedo)

· MPC view – where defendant’s mens rea is insufficient to establish liability (Dlugash, impossibility no defense to attempted crime where “crime could have been committed had attendant circumstances been as person believed them to be”)

How would the various Lady Eldon situations play out under the MPC?
· Lace was French; belief that lace was English; duty on French lace; belief that duty existed on French lace – innocent for lack of criminal mens rea
· Lace was English; belief that lace was French; duty on French lace; belief that duty existed on French lace – guilty for attempt (fortuitous mistake is no defense)

· Lace was French; belief that lace was French; duty on French lace; belief that no duty existed on French lace – guilty for breach of duty (mistake of law is not a defense)

· Lace was French; belief that lace was French; no duty on French lace; belief that duty existed on French lace – not guilty because attempted to do something not criminal (fortuitous mistake of law)

Policy:

How can we justify punishing someone who has committed no crime but thinks he has?
· This is merely the converse of refusing to find criminal intent when a person did not know he was acting criminally

· The person’s actions demonstrate that he did everything in his power to commit a crime

· Allowing an impossibility defense in such situations would open the door to speculative and unreliable jury findings of intent

· The punishment accorded can be dismissed or decreased in such cases where the conduct “is so inherently unlikely to result or culminate in the commission of a crime that neither such conduct nor the actor presents a public danger”(e.g. “Witchcraft”) – MPC § 5.05(2)

IV. GROUP CRIMINALITY

A. ACCOUNTABILITY FOR THE ACTS OF OTHERS

1. Accomplice Liability

Requirements: An accomplice is accountable for another’s criminal conduct where he solicited that person to commit the offense or aided that person in planning or committing it.
Distinction from Causation: Causation requires a “but-for” connection between the actor’s conduct and a proscribed result; accomplice liability under the MPC has no such requirement.

Complicity by Omission: An accomplice faces liability if he has a legal duty to prevent a crime and he fails to do so with the purpose of promoting or facilitating the crime; MPC § 2.06(3)(a)(iii)

Accomplice Liability Derivative: An accomplice (barring exception, supra) cannot be convicted unless the principal actor actually violated the law

Unavailability of Excuse: Excuses that may be available to principals are generally not available to accomplices because they are “personal to the actor” (Taylor)

Principles:

· Accomplices are punished the same as are principals to crimes

· The principal to a crime need not be convicted for an accomplice to be convicted

· An accomplice may be charged with the substantive crime he aided or encouraged

Relevant Model Penal Code: §§ 2.06, 2.13, 5.01(3), 5.02(2), 5.03(1)(b)

Analysis:

What mens rea is required on the part of an accomplice for him to incur liability?
· Specific intent – an accomplice must actually intend his action to further the criminal action of the principal (Hicks)

· Foreseeable consequence – the aider/abettor must “intend to commit the offense or to encourage or facilitate its commission” and is guilty of any “reasonably foreseeable” offense committed by those he aids and abets (Luparello) (note this allows the accomplice to be judged by the mental state of the principal for these consequent crimes)

· Criminal facilitation (NY) – an accomplice must “believe it probable that he is rendering aid to a person who intends to commit a crime”

· MPC view – accomplice must have “the purpose of promoting or facilitating” the commission of the crime (Gladstone); MPC § 2.06(3)(a)

Must an accomplice have knowledge of some attendant circumstance even when the principal need not (e,g. strict liability or negligent mens rea cases)?
· Yes, because criminal liability for aiding and abetting depends on the status of the attendant circumstances (i.e. the principal) (Xavier)

When is an accomplice liable for causing a particular unintended result (e.g. due to negligence or recklessness on his part)?
· When the accomplice acted with full knowledge of the possible danger to human life (McVay, note result here may have been that accomplice purposefully caused principle to act negligently)

· When the accomplice acted with criminally sufficient depraved indifference (Russell)

· When those results are reasonably foreseeable (Vaden)

· MPC view – when the accomplice “acts with the kind of culpability, if any, with respect to that result that is sufficient for the commission of the offense” – MPC § 2.06(4)

What is necessary to satisfy the actus reus requirement for accomplice liability?
· The accomplice’s actions were not accidental and facilitated or encouraged the principal’s criminal act (Jeffery; note this was wrongly decided for ignoring mens rea)

· The act need not have “but-for” caused the principal’s intended criminal act, but only to have made it easier for the principal to accomplish the end the accomplice intended (Tally)

· MPC view – an accomplice with the correct mens rea faces liability whether he aids or merely attempts to aid in planning or committing the offense; § 2.06(3).  The conduct of the principal is then relevant in determining the liability:

· Principal commits the offense – accomplice is liable

· Principal attempts offense – both face liability for attempt

· Principal neither commits nor attempts offense – no party is liable for crime; accomplice may face attempt liability under § 5.01(3), § 5.03(1)(b)

What is necessary to impute the criminal acts or mens rea of one party onto another actor?
· Community of motive – the “intent and act must combine… and be imputable to the defendant” (Hayes, note Subin thinks this case was wrongly decided)

· The defendant’s acts themselves must be illegal and unjustified (Vaden, note a scathing dissent noting that “the acts of a feigned accomplice may never be imputed to the targeted defendant for purposes of obtaining a conviction”)

What exceptions exist to the general rule of the derivative nature of accomplice liability?
· Innocent Agent Doctrine – an accomplice is liable when “acting with the kind of culpability sufficient for the commission of the offense, he causes an innocent or irresponsible person to engage in such conduct” – MPC § 2.06(2)(a)

· For crimes that can only be committed by members of a particular class, an accomplice is liable for causing another to commit such criminal acts where the principle, even though innocent, has the capacity to do so and the accomplice does not

· A principal’s acquittal in one court does not preclude accomplice liability in a separate court

· A person is not an accomplice if he is the victim of the offense or his conduct is inevitably incident to its commission – MPC § 2.06(6)(a)

Policy:

Why should we require a purposeful mens rea for accomplices?
· We may be afraid to extend liability too far if we allow a knowing mens rea to be sufficient where potentially every merchant may be in the position of having to interfere to prevent a crime

· There may be a legitimate fear of personal safety compelling complicity in cases where knowledge or recklessness could suffice

Why might we hesitate to allow the acts of a feigned accomplice to be imputed?
· Potential abuse inherent in such law enforcement methods (Vaden dissent)

· Entrapment – a defense is merited if law enforcement induces criminality by methods “which create a substantial risk that such an offense will be committed by persons other than those who are ready to commit it” – MPC § 2.13

B. CONSPIRACY

1. Generally

Requirements: A conspiracy requires agreement between two or more people to commit crime.  It may require a minimal overt act in furtherance of the crime, though this need not be criminal.  The mens rea to enter this agreement and achieve criminal purpose must be purposeful.
Continuing Offense: Once formed, a conspiracy remains in effect until its objectives have been achieved or abandoned (statute of limitations begins when conspiracy terminates, not begins).

Exception to Hearsay Evidence Rule: In exception to the usual rule, hearsay evidence is admissible when such statements are made in furtherance of the objectives of a conspiracy.  The Supreme Court has held this exception is invalid once the conspiracy’s objectives have either failed or been achieved (Krulewitch).

Abandonment: A conspiracy is considered to be abandoned when none of the conspirators is engaging in action to further the conspiratorial objectives – MPC § 5.03(7)(b)

Renunciation: A person can absolve himself from a conspiracy if the circumstances manifest renunciation of his criminal purpose and he succeeds in preventing commission of the criminal objectives – MPC § 5.03(6)

Relevant Model Penal Code: §§ 1.07(1)(b), 2.06(3), 5.03, 5.05(1)-(2)
Analysis:

How do we treat conspiracy differently from attempt/complicity?
· Attempt is punishable once a defendant has taken a “substantial step”; conspiracy can be punishable, however, from the moment an agreement is made

· Accomplice liability requires proof that the defendant intended to promote or facilitate the specific offense; conspiracy liability is expanded to include actions that are “reasonably foreseeable” (Bridges, Pinkerton, Alvarez)

· Punishments for attempt/solicitation are said to “merge” with the object crime(s); punishments for conspiracy are often “stacked” with the object crime(s) (the MPC rejects this notion, allowing conviction for only one offense if “one offense consists only of a conspiracy or other form of preparation to commit the other” – MPC § 1.07(1)(b))

How does conspiracy relate to accessorial liability for substantive crimes?
· A conspirator is liable for substantive crimes committed by co-conspirator if these crimes were “reasonably foreseeable as a necessary or natural consequence of the unlawful agreement”; intent is “established in the formation of the conspiracy” (Pinkerton, Bridges, Alvarez, Luparello) (this rule is now rejected in most jurisdictions)

· MPC view – conspirators are liable for substantive crimes of co-conspirators only when certain strict conditions are met – MPC § 2.06(3) commentary (p. 693)

Policy:

Why do we have conspiracy laws?
· To deal with attempt and solicitation in reaching preparatory conduct before it has matured into the commission of a substantive offense

· To guard against the special danger incident to group activity

What policy concerns arise because of the hearsay evidence exception?
· Bootstrapping – if hearsay evidence is necessary to prove existence of a conspiracy, but existence of a conspiracy is necessary to allow hearsay evidence, how do we get started?  (Buffalino, Court rejecting bootstrap argument to prove perjury)

· Due Process – this bootstrapping is resolved when a judge finds a preponderance of the evidence suggesting there was a conspiracy (Bourjaily) – it is a naïve assumption that in the case a jury would not find a conspiracy beyond a shadow of a doubt that it will be able to wholly disregard hearsay evidence that it has heard (Krulewitch, dissent)

What policy concerns arise out of the Pinkerton doctrine?
· Contrary to our system of jurisprudence to punish for substantive crimes in which defendant did not participate (McGee)

· Law would lose sense of proportionality if conspiracy were allowed to establish complicity as a matter of law – MPC § 2.06(3) commentary

How should we punish conspiracy?
· Most jurisdictions punish with a fixed length of punishment, less than that of the object crime

· MPC view – make the punishment for conspiracy the same as that authorized for the object crime (excepting the most serious felonies) – MPC § 5.05(1)

2.  RICO (Racketeer Influenced and Corrupt Organizations)

Requirements: It is unlawful for a person who has received income “from a pattern of racketeering activity”… to use this income towards any “enterprise”… the activities of which affect interstate or foreign commerce.  The essence of RICO is the “enterprise.”
Definitions:

· Enterprise – “the enterprise is an entity, for present purposes a group of persons associated together for a common purpose of engaging in a course of conduct” (U.S.S.C.)

· Pattern of racketeering activity – requires proof “that the racketeering predicates are related, and… pose a threat of continued activity” (U.S.S.C.)

Relevant Federal Law: 18 U.S.C. § 1961

Relevant Model Penal Code: N/A
Analysis:

How are RICO crimes different from those of conspiracy?
· RICO frees the prosecution of the structures of the multiple conspiracy doctrine and allows the joint trial of many persons accused of diversified crimes – “it is irrelevant that each defendant participated in the enterprises’ affairs through different, even unrelated crimes, so long as we may reasonably infer that each crime was intended to further the enterprise’s affairs” (Elliott)

· RICO allows defendants to be convicted solely on the basis of purely circumstantial evidence – “the enterprise itself is an important link in the evidentiary chain” (Elliott)

Policy:

What is wrong with the RICO doctrine?
· It is overly broad and potentially vague
· It risks guilt by association
· The possibility for criminal liability under RICO is grossly disproportionate to personal fault
· Federalism violation (by making federal many crimes that are chargeable under state law)
· Separation of powers violation (by resting judicial control in the hands of prosecutors)
· Punishes a defendant for bad character rather than a particular act
V. DEFENSES

A. JUSTIFICATION

Principle: With justification, the defendant accepts responsibility for the alleged act but denies that this act was bad under the circumstances.

1. Self-defense

Requirements: To invoke a justification of self-defense, there must have been a (1) reasonable, (2) honest belief of an (3) imminent (4) threat of physical harm.  The person invoking the defense must not have been the (5) initial aggressor, must not have had a clear (6) opportunity to retreat, and his (7) response to this threat must have been reasonable.

Defense of Another: If a person had a right under the circumstances to defend themselves, an actor is justified in acting in that person’s stead.  MPC § 3.05
Negligence: A person who kills in an honest but unreasonable belief in the need to kill is guilty of negligent homicide.  MPC § 3.09

Relevant Model Penal Code: §§ 3.04, 3.05, 3.06, 3.09
Analysis:

When is the use of force in self-defense justified?

· There must (1) have been a threat of the use of deadly force against the defender that was (2) unlawful and immediate, and the defender must have (3) believed that he was in imminent peril of death or serious bodily harm and that (4) this response was necessary to save himself (Peterson)

· When the person invoking the force is not the initial “aggressor in a conflict culminating in death” (Peterson, holding that an affirmative unlawful act reasonably calculated to produce a violent affray, unless renounced, nullifies the right of homicidal self-defense)

· MPC view – MPC § 3.04:

· Deadly force – justification of deadly force limited to cases where the threat is one of death, seriously bodily harm, kidnapping, or sexual intercourse

· Necessity (mens rea requirement) – actor must actually believe in the necessity to use defensive force

· Unintentional harm inflicted – unintentional harm inflicted recklessly or negligently towards innocent persons is unjustified, even where actor was justified in using force towards another

How imminent must the threat have been to justify self-defense?

· There is a distinction between imminent danger and inevitable danger; only imminent justifies use of force (Norman)

· A person of ordinary firmness must have reasonably thought threat was impending (Norman dissent)

· MPC view – the imminence requirement is satisfied if the actor reasonably believed use of defensive force was “immediately necessary” – MPC § 3.04

How objective/subjective must the “reasonableness” test be for self-defense?

· The actor must have “reasonably believed” that the other person was about to use deadly physical force against him, where reasonableness is based on the “circumstances” facing the defendant or his “situation” (Goetz)

· Inquiry is to what a reasonable person under the circumstance would have believed (Kelly, holding that expert testimony regarding battered woman’s syndrome is probative for determining reasonability of defendant’s response)

· Relevant standard is that of reasonable person in the situation, not that of the “reasonable battered woman” (Kelly’)

When was an actor compelled to retreat rather than resort to force in self-defense?

· Only if the actor resorted to the use of deadly force (Abbott, noting that critical inquiry is to nature of force used in defense rather than nature of force defended against)

· Only if the actor knew that he could avoid the necessity of using deadly force with complete safety by retreating (Abbott)

· MPC view – when that defendant has actual subjective knowledge he can safely retreat

2. Defense of Property/Law Enforcement

Requirements: The use of extreme force in law enforcement is justified only in arrests for felonies historically (note Garner rejects felony/misdemeanor distinction) and is subject to the following qualifications:

· Only available to those who are authorized peace officers or are assisting those they believe to be so authorized

· Only allowed where the actor believes there is no substantial risk of injury to innocent bystanders

· Only sanctioned where the offender is thought to pose such a danger to life/limb that his immediate apprehension overrides competing considerations. MPC § 3.07(2)(b)

Relevant Model Penal Code: §§ 3.06-3.07
Analysis:

When may deadly force be justified in defense of one’s property?

· Where the character and manner of the burglary would “reasonably create a fear of great bodily harm” (Ceballos)

· When “the use of force other than deadly force to prevent the commission or the consummation of the crime would expose the actor… to substantial danger of serious bodily harm” – MPC § 3.06(3)(d)(ii)(2)

When is a law enforcement agent justified in using deadly force against a suspect?

· “If the defendant physically resists, the officer may repel the resistance with such force, short of taking life, as is necessary to effect the arrest” (Durham) (note that this case establishes the idea that a police officer making an arrest is not the initial aggressor, and therefore does not have to retreat)

· “If the officer is absolutely obliged to seriously wound or take the life of the accused, in order to prevent the accused from seriously wounding or killing him” (Durham)

· Against an unarmed suspected felon only when there is probable cause “to believe that the suspect poses a significant threat of death or serious physical injury to the officer or others” (Garner)

Policy:

What policy considerations affect our views on justifying peace officers’ use of deadly force against suspected criminals?

· The interests of the suspect not to face unlawful deadly force

· The compelling public interest in preventing and detecting crimes

· The difficulty of expecting police offices to make reasoned decisions in uncertain and dangerous circumstances

3. Necessity/Choice of the Lesser Evil

Requirements: The actor must be blameless in developing the situation and reasonably believe that his act is necessary to avoid a public or private injury greater than might reasonably result from his own conduct.  There must be no reasonable alternative to this violation of the law that could prevent the greater harm.
Compulsion: Distinguished from necessity, whereby in compulsion the defendant is coerced by the threat of imminent physical harm to perform the specific act in question (Unger)

Recklessness/Negligence: A crime based on recklessness or negligence can have no justification defense because it is inherence in the charge that the conduct was unjustified.

Relevant Model Penal Code: § 3.02
Analysis:

What must be demonstrated to invoke a necessity defense?

· Necessity defense only available to homicides in case of self-defense (Dudley) (note the MPC rejects this view, allowing for instance the killing of an innocent person when necessary to avoid the death of several)

· Defendant must (1) have been faced with a choice of evils and choose the lesser evil in order to (2) prevent imminent harm, have (3) reasonably anticipated a direct causal relationship between this conduct and the harm to be avoided, and (4) there must have been no legal alternatives to violating the law (Schoon)

· MPC view – MPC § 3.02

· Actor must have believed conduct necessary to avoid an evil

· Evil sought to be avoided must be greater than evil/harm the definition of the crime committed is intended to avoid

· Balance of evils determination is made at trial and not in actor’s private judgment

· Issue of competing values must not have been deliberately previously foreclosed by legislature

Policy:

When might public policy concerns mitigate the availability of a necessity justification?

· Prison escape – necessity may justify an escape from prison (Unger, note dissenting opinion arguing that public policy implications should made defense very difficult)

· Homeless trespassing – to allow homeless to admit necessity defense to trespass would “open a door which no man could shut” (Williams)

· Needle exchange – needle exchange program not allowed necessity defense against law outlawing dispensing of hypodermic needles without a prescription (Leno)

· Marijuana cultivation – medical necessity defense prohibited against charge of illegal marijuana cultivation/possession (Hutchins)

· Civil disobedience – necessity defense always inapplicable to cases involving indirect civil disobedience (Schoon)

· State-sanctioned torture – the “nature of the necessity defense does not allow it to serve as the source of a general administrative power” (State of Israel)

4. Euthanasia

Requirements: N/A
Relevant Model Penal Code: N/A
Analysis:

What does the Constitution say about euthanasia?

· State procedural requirement that patients provide clear and convincing evidence of their wishes to be removed from life support prior to doing so is constitutional (Cruzan)

· There is no guaranteed liberty interest protected by Due Process of a “right” to assistance in committing suicide (Glucksberg)

Policy:

What state interests exist against permitting assisted suicide?

· Interest in preserving life

· Interest in preventing suicide and in studying, identifying, and treating its causes

· Interest in protecting the integrity/ethics of the medical profession

· Interest in protecting vulnerable grounds from abuse/neglect/mistakes

· Interest in avoiding “the path” to voluntary or perhaps involuntary euthanasia

B. EXCUSE

Principle: The law allows a defense of excuse to a wrongful action because the actor has displayed a disability in capacity to know or to choose between right and wrong, rendering the person either free of blame or subject to less blame.

Categories of Excuse:

· Disabilities producing involuntary actions – defendants are not to blame because they have no control over their movements

· Disabilities producing deficient but reasonable actions, due to either defect of knowledge or defect of will (e.g. duress, intoxication) – defendants are not to blame because they acted in circumstances so constraining that most people would have done the same

· Disabilities rendering all actions responsible (e.g. insanity) – defendants are not to blame because they suffer from a fundamental deficiency of mind and are therefore not responsible moral agents

1. Duress

Requirements: To advance a defense on grounds of duress, a person must have committed a crime under such a threat that a person of reasonable fortitude would have yielded to the threat.
Relevant Model Penal Code: § 2.09
Analysis:

What is necessary to constitute a valid excuse on duress grounds?

· Imminence – the threat must have been sufficiently imminent to afford the actor no alternative to his criminal actions (Fleming) (c.f. Contento-Pachon, finding that threats to family in Colombia sufficiently “immediate and harsh” to support duress defense; Ruzic)

· Wartime – duress may assume different rules in a military context:

· Threat of torture not sufficiently imminent to justify aiding enemy forces (Fleming)

· Duress not available to justify following order that a reasonable soldier could not have thought was legal (Calley) – MPC § 2.10

· Murder – most jurisdictions exclude duress excuses for murder cases (note the MPC rejects this distinction)

· Fortitude – a demonstration that actor lacked moral fortitude to make a moral choice is not a valid excuse of duress (MPC)

· Lesser evil – there is no requirement that the actor have chosen the lesser evil (MPC)

· Source – the source of the threat must have been another person, not the forces/perils of the physical world (MPC)

· Nature of threat – threat must be one of “unlawful force against the person” (MPC)

· MPC view – a demonstration that “a person of reasonable firmness in the situation” would have failed to seek police assistance or refused to cooperate, or would have been unable to resist (Toscano, rejecting requirement that threatener be present and that threat be imminent and relating to impending death or serious bodily harm)

Can duress excuse a crime where the defendant contributed to his own duress?

· Contributory fault – duress defense is unavailable where defendant “recklessly placed himself in a situation in which it is probable that he would be subjected to duress” (e.g. gang membership) – MPC § 2.09(2)

· Mistaken threats – the defendant’s fear must be “well-grounded” – MPC § 2.09(1)

Policy:

Why might we be willing to grant an excuse of duress when a person has willingly committed a crime?

· Justice precludes blame where none is deserved

· The person responsible for creating the duress may also be prosecuted in order to serve the interests of the law (c.f. compulsion by natural forces where no one else responsible)

2. Intoxication

Requirements: Intoxication may only form a valid excuse when it negatives an element of the offense; it generally is irrelevant as a defense unless involuntary or pathological.
Relevant Model Penal Code: § 2.08
Analysis:

When is evidence of a defendant’s intoxication admissible as an excuse to the alleged crime?

· Involuntary intoxication – only if it creates in the defendant at the time of the crime a condition that meets the test of legal insanity (i.e. substantial incapacity to appreciate the criminality of his conduct or to conform to the law) (Kingston) – MPC § 2.08

· Voluntary intoxication – only when it produces a permanent condition sufficient to meet the test for legal insanity – MPC § 2.08(4)

· Specific intent – although voluntarily intoxication is not an excuse to a specific intent crime, evidence of voluntary intoxication is relevant in determining whether defendant possessed the requisite intent (Roberts, Hood)

· Specific intent – defendant is responsible for intent formed while voluntarily intoxicated, even if same intent would not have been formed while sober (Roberts)

· Specific/general intent – evidence of voluntary intoxication should be inadmissible for both specific and general intent crimes (Stasio, MPC)

· Recklessness – voluntary intoxication can never negate recklessness

When can evidence of intoxication be relevant? (Stasio)
· Demonstration that premeditation and deliberation have not been proven

· Proof that the defendant never participated in a crime

· Showing that intoxication led to a fixed state of insanity (i.e. pathological intoxication)

· Demonstration that mental facilities were so prostrated as to preclude commission of a criminal act

· Where relevant to demonstrate mistake

· Mitigating circumstance to be considered in sentencing

Policy:

Why should we be hesitant to allow intoxication to serve as an excuse to criminal acts?

· The intoxicating effects of alcohol are so well known that a person who voluntarily partakes should be held responsible for their actions (MPC view)

· Allowing involuntary intoxication to negative mens rea would establish a subjective standard whereby the more susceptible a defendant is to the kind of temptation presented, the more available such a defense would be (Kingston)
· Do not want to let a person escape the consequences of his action by being voluntarily drunk (Hood) (countervailed by reduced moral culpability of intoxicated defendants)

· Harms visited upon society and demands of public safety are identical regardless of defendant’s ability to restrain himself due to drinking (Stasio)

3. Mental Disorder

Requirements: To have a legal defense of insanity, a defendant must have been unable to know or appreciate that his acts were wrong as a result of a mental disease or defect.
Burden of Proof: Defendant is presumed sane until sufficient evidence exists to question sanity at which point sanity must be proved by the evidence; the state bears this burden after the defense has offered a sufficient quantity of evidence suggesting insanity (Green) (note this may have changed post-Hinkley, whereby defendants must prove insanity by preponderance of the evidence)

Automatism: A defense of involuntariness on account of a mental deficiency is generally not precluded if the defendant does not assert an insanity defense (McClain) – MPC § 2.01(2)(b) 

Diminished Capacity/Responsibility: Diminished capacity is a defense while diminished responsibility doctrine allows judge to adjust sentencing.

Relevant Model Penal Code: §§ 4.01, 4.04
Analysis:

In what ways can insanity be relevant in the criminal process?

· Insanity at the time of an offense is a defense

· An insane person may not be tried, convicted, or sentenced – MPC § 4.04

· An insane person may not be executed (Ford v. Wainwright)

· A person becoming insane in prison must be transferred to a mental hospital

What is the appropriate test of insanity?

· M’Naghten Rule – “the question to be determined is whether at the time the act in question was committed, the prisoner had or had not the use of his understanding, so as to known that he was doing a wrong or wicked act” (M’Naghten) (Wolff)

· “Irresistible Impulse” – developed to address those who understood the nature of their acts but could not keep themselves from doing it (widely rejected) (c.f. Wolff)

· MPC view – a defendant has a valid insanity defense if he “lacks substantial capacity either to appreciate the criminality of his conduct or to conform his conduct to the requirements of the law” (Blake) – MPC § 4.01

What is required to sustain an insanity defense?

· Actor at time of act must have suffered from “disease, disorder, or disturbance” (Porter)

· M’Naghten Rule specifies only effects of such a disease rather than enumerating which diseases qualify (Guido)

· Psychopathic personality does not quality as such a disease under MPC § 4.01(2)

· Drug addiction is insufficient to establish a criminal defense of insanity (Lyons)

What is the appropriate meaning of “wrong” for the purpose of the insanity defense?

· Society’s morals, not the morals of the individual, are the standard for judging moral wrong under M’Naghten (Crenshaw)

Can a defendant’s mental defect serve to negate a mens rea element of a crime?
· Yes; evidence of mental deficiency may be considered in order to negative a particular mens rea element of a crime, reducing the degree of culpability (Brawner)

· No; evidence of mental deficiency is irrelevant to mens rea elements of a crime, because to find otherwise would allow a “partial defense” leading to acquittal in absence of a lesser included offense and unnecessarily confuse juries (Wilcox)

Policy:

What are some leading criticisms of the insanity defense?

· There is no basis in psychiatry to separate he who is personally blameworthy from he who is not (Weintraub)

· It isn’t justifiable to refuse to punish the sick but to continue to punish the grossly deprived (Morris)

· Expert psychological testimony is often swayed by the doctor’s opinions on treatability

What policy options are there regarding the insanity defense?

· “Guilty but medically ill”

· Adjustments of the burden of proof

· Changes in the disposition of insanity acquittees

· Abolition of the insanity defense

What justifications exist for the volitional prong of the MPC insanity definition? (Lyons)
· Absence of it will result in punishment of some incapable of conforming their conduct to society’s standards

· The law’s concept of responsibility embraces meaningful choice, thus requiring inferences and assumptions about a defendant’s unobservable mental state

What criticisms exist of the volitional prong of the MPC insanity definition? (Lyons)

· Most psychiatrists do not believe they can scientifically ascertain a person’s capacity for self-control

· Risks of fabrication and “moral mistake” are greatest when jury is asked to speculate about defendant’s ability to control himself

· Psychiatric testimony regarding volition is more likely to confuse jurors than is testimony regarding cognition

· There is overlap between the ability to understand wrongfulness and ability to control behavior

· Proof of lack of capacity for self-control beyond a reasonable doubt is practically impossible

When does a statute become unconstitutional for punishing a mental disorder?

· When a “status” is made illegal (Robinson)

· Statute is constitutional when regulating conduct in public for which there is a legitimate public interest in regulating and not punishing a mere status, regardless of whether mental condition compels defendant to commit offense (Powell)

What policy concerns shape the debate on recognizing a “diminished capacity” doctrine?

· Such a doctrine is desirable because of its subjectivity, allowing for the moral culpability of the defendant to be more accurately weighed and ameliorating defects in insanity tests

· Such a doctrine has the negative effect of decreasing incentives for people to behave as if they were normal, driving a wedge between dangerousness and social control

VI.  CASE STUDY: RAPE

Cultural Presumptions: Be conscious of how rape statutes reflect cultural norms and values.
Relevant Model Penal Code: §§ 2.11, 213.1
Analysis:

What is meant by the “force” requirement of sexual assault?
· Resistance – showing either that victim resisted or that she was prevented from resisting by threats to safety (Rusk)
· Practically nothing – “an act of non-consensual penetration involving no more force than necessary to accomplish that result” (M.T.S.)
· Forcible compulsion – there cannot be rape when achieved by fraud, trick, or stratagem (Evans, holding that controlling mind is that of accused who must show criminal intent)
What may be required to satisfy a lack of “consent” with regards to sexual assault?
· Proof that the victim failed to resist because of fear (Rusk)

· Fraud in the factum (where deception causes misunderstanding of fact itself) rather than fraud in the inducement (where deception relates to a collateral matter) (Boro)

· Victim’s status as wife insufficient to infer consent (i.e. marital exception unconstitutional) (Liberta)

· Verbal resistance joined with other behavior making unwillingness clear

· Verbal resistance alone

· Verbal resistance or passivity/silence/ambivalence (M.T.S.)

· The absence of verbal permission
What can be used to demonstrate/negate a mistake regarding consent?
· When a woman says “no,” any implication other than a manifestation of non-consent that might arise is legally irrelevant (Sherry)
· Defense based on an element of the defendant’s belief as to the victim’s state of mind must be created by the legislature, Court will not extend such a protection (Fischer)

· Some jurisdictions (e.g. Massachusetts, Pennsylvania) follow strict liability on consent

· Most jurisdictions allow mistake defense when error on consent “honest and reasonable”
How can proof be established in a rape trial?
· Corroboration – A “flexible corroboration requirement” is most appropriate, allowing independent corroborative evidence to be sufficient to support accusation where it would “permit the jury to conclude beyond a reasonable doubt that the victim’s account of the crime was not a fabrication” (Wiley)

· Shield Laws – evidence concerning “unchaste character” of victim inadmissible except where more probative than prejudicial based on circumstances (Pope) (DeLawder, finding that evidence that victim had engaged in intercourse with other men is admissible in statutory rape trial)
· Psychiatric Examination – requiring psychiatric examination of victim likely more prejudicial than probative and hence improper (Scuito)
Policy:

What are the central issues in evaluating approaches to rape statutes?
· Gravity of the facts required to be proved

· Whether and how the crime is split into distinctly graded offenses

· Level of punishment authorized

· Whether and when spousal rape is punishable
What factors have been targeted in reforming rape statutes?
· Gender-specific character of the crime (traditionally applied only to women)
· Labeling of the offense as “rape” vs. e.g. “sexual assault”

· Degree of force and/or resistance required

· Need to differentiate between different degrees of the offense

· Traditional marital exemption

How might a force requirement for rape be justified?
· It draws a bright line between rape and permissible seduction

· To corroborate other indications that victim didn’t consent and accused had culpable mens rea
What uncomfortable problems permeate the rape doctrine?
· The assumption that a single, objective state of affairs existed (e.g. in cases in which differences between male and female culture lead to divergent views of reasonableness)

· Whether it is possible or even desirable to attempt to draft statutory criteria to differentiate between permissible and unlawful behavior
PAGE  
1

