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Overall checklist:
· Big Picture of the Course to Keep in Mind:

· Extent of the rise and maturation of regulatory law in responding to the inadequacies of the private ordering system
· Delegations through statutes of large power and large discretion to agencies
· Role of the legal system is in respect to the exercise of that delegated power
· Cts have declined to impose significant Const limits on amount of power Congr can give agencies
· Cts further values (like rule of law, accountability, etc) through sub-Const means, such as:
· Expanding standing (participation)
· Rulemaking procedures (paper hearing, hard look review)
· Review of discretion once the bounds of authority have been delineated
· Chevron step 2 (statutory interp discretion)
· A&C review (policy discretion)
· Cts imposing regulative, institutional structures to allow civil society, gov’t, to guide decision-making
· Agencies enjoy a substantial degree of autonomy
· Technical expertise
· Administrative expertise – mgmt of the vast regulatory apparatus
· These claims particularly strong in Enviro context
· Yet, agencies still operate w/in the political environment of the three branches, interest groups, procedures and controls
· Threshold issues

· Jurisdiction

· §1331 – fed ques – stuff arising under APA counts 
· Standing (Data Processing)
· Consti requirement: Injury in fact

· Personal injury? (if an org, is there an indiv member affected, Sierra Club v. Morton? Does it own land affected?) Concrete injury? (broad, but can’t be theoretical, Lujan)
· Causation/traceability to agency action?

· Redressability?

· “arguably w/in the zone of interest” – not const req’d

· has Congr negated/covered this through citizen suit provision?

· If not… is plaintiff regulated by the agency? A beneficiary of the regulation?

· Ripeness, exhaustion, reviewability, sovereign immunity (APA 702)
· Analyzing legality: Constitutional due process issues?

· Don’t really worry about it – basically satisfied by the APA req’ts
· Analyzing legality – Constitutional concerns: Nondelegation doctrine (statutory interpretation)
· First step of analysis (Amer Trucking) – What power is conferred?

· Consider two variables of delegated authority

· What is the magnitude of power? 

· (how many people feel the effect of regs, how much of a burden can the agency put on the economy, etc)

· What is the degree of discretion given?

· Is there an intelligible principle to guide the delegated authority/discretion (Amalgamated Meat Cutters)?

· May have concerns when the combined magnitude of the above two is huge – may indicate no intell principle

· Is there a need to adopt a narrowing construction to avoid Const issue (Amalgamated; Benzene)?

· In reality – Ct has upheld broad, sweeping delegations (Scalia lists lots in American Trucking); Ct’s not going to overturn something as unconstitutional delegation, but likely will employ narrowing construction
· Remember – ND comes before the agency’s involved, agency interpretation can’t salvage overly broad statute (Amer Trucking)

· Note: signs of change/diff opinions on ct (Amer Trucking – Scalia’s maj; Thomas; Stevens)
· Analyzing legality – Scope of the agency’s statutory authority: APA §706(c) – Chevron Step 1 – Traditional tools of statutory interpretation – Has Congr spoken/is congressional intent clear in the statute?

· Process: methods of statutory interp (the funnel) [make this into some sort of flow chart/decision tree)

· Is the plain language on its face clear?

· What about words in context of passage? Passage in context of larger statute? Other reg statutes?
· What is the “purpose” of the stature?

· Pub choice: what “deal” does this statute represent?

· Legislative history add anything?

· Answer: 

· Yes, clear – the end – the statute either requires or forecloses the agency’s course of action
· No, ambiguous – Chevron Step 2 – is the agency’s interpretation reasonable?

· Is it consistent w/the purpose of the statute?
· Almost always find it reasonable

· Analyzing Legality – reviewing exercise of discretion: APA §706(a) – Arbitrary & Capricious (once you’re definitely w/in the scope of the statute) – is this an abuse of discretion?  If its rational, based on consideration of the relevant factors, and w/in the scope of the authority delegated to the agency by statute – then it should pass A&C review (State Farm)
· Procedural: were the APA req’ts met? What are the correct procedures for this type of reg (which is almost always N&C RMing)? Were they followed or was this an abuse of discretion? 
· Informal adjud – “adequate consideration”
· N&C: “Hard Look” (Nova Scotia; State Farm) – some factors to consider, questions to ask:

· Did the agency rely on factors Congr did not intend it to consider?

· Did the agency fail to consider an important aspect of the problem?

· Did the agency offer a decision that runs counter to the evidence before the agency? Is it so implausible that it could not be ascribed to a difference in view or the product of agency expertise?
· Was there meaningful N&C? 
· Was the necessary information gathered?  
· Were the reasonable alternatives considered? 
· [Place to bring in any OMB stuff as evidence of your side -- Analyzing – must go statute by statute – does it require or permit or foreclose CBA? If the agency was required to consider, then quibbling w/the CBA factors, values, or lack to conduct one]
· If Yes, A&C: strike down, remand 
· Note: could agency come back w/same decision and have it upheld? If yes, you know its procedural

· If No, procedural A&C okay: go to – Substantive: On the basis of the record, was the decision rational? (think Scenic Hudson II; Corrosion Proof Fittings)
· Analyzing legality: Agency action – review of fact
· Formal or informal?

· Formal: substantial evidence test (Allentown Mack; APA 706)
· Informal: A&C standard
· When presented w/ a regulation, besides analyzing legality – analyze it policy-wise 

· Analyzing Policy-wise (which is like the cts’ A&C analysis):

· Why regulate here: what’s the pvt ordering/mkt “failure”?

· Externalities?

· Transaction costs/collective action problems to address it?

· What’s the best regulatory objective here?

· Is it to fix the mkt?

· Is it to mimic mkt outcome?

· Is it to enact non-mkt, public values? Citizen/consumer split?

· What tool would provide the best “fit” w/this failure to reach obj?

· C&C?

· Are there relatively simple, easier gains to be made – low-hanging fruit?

· EIS?

· Taxes/fees? How do we develop the information about appropriate $amount to reach acceptable output levels?

· Permit mkt? does the situation provide the basis for creating a working market? What would the drawbacks of a market be?

· Reflexive?

· Information-based?

· Are we trying to maximize the net social gain? Cost-Benefit Analysis

· Policy issues – what’s the mkt failure being reg’d?  what’s reg objective? May influence…

· What factors to include?

· Risk-risk tradeoff?

· How to value those factors (especially the soft variables)?

· Willingness to pay; Hedonic value; etc

· Discounting? What rate?

· Carcinogens – specific issues (see Benzene; Cotton Dust)

· What is “safety?” how to define it?

· What is the regulatory objective?

· Data problems

· Testing for risk – how to test for different levels of risk among the tens of thousands of chemicals

· Use of experts:

· Selecting the panel – who? Who do they work for? Risk of bias

· Experts may find little data available – makes public less likely to trust them

· May only reach limited conclusions anyway, especially if they will be made public

· State actions & Federal Regulation – has there been Preemption?

· Go through the three kinds, why does it apply or not?

· Express – says so in the statute (Lorillard)
· Implied (conflict, supremacy clause)

· Implied (Congr has acted to occupy the field) (Pacific Gas)
I. Rise of the Regulatory Administrative State
A. BIG PICTURE MATERIAL

1. Industrial state created economic and social changes that necessitate regulation
a) In 19th cent – common law (ground rules for pvt ordering) and criminal law
b) Regulate when the common law incentives are deemed not to be adequately addressing the problems
2. Regulatory Law – a new mechanism to structure behavior of pvt actors 
a) Agencies administer the broad reg statute passed by legislature, enforce through adjudication

b) Operates from local level (zoning) to federal (enviro; civ rts)
c) Traditionally 2 steps  in regulating:

(1) Risk Assessment

(2) Risk Management
(a) Technical complexity in many types of regulation
3. Concern: Danger of arbitrary conduct in the administrative application of reg standards
a) safeguards through the structure/process of applying ad law

4. Constitutional excerpts: 

a) Art I – empowers Congress

b) Art II – empowers President

c) Art III – judiciary

5. Institutions and their relationships
a) Benzene case [OSHA regs for Benzene exposure at workplace]– industry sued 
(1) Plurality opinion: OSHA must find “significant risk” w/ existing situation before adopting new regs
(a) Statutory interp – “Sig risk” is not in OSHA’s authorizing statute, comes from justices’ inferences from the Act itself and the congressional record

(2) Rehnquist dissent – this level of discretion an unconstitutional delegation of power – Congr delegating the exact policy decision it is supposed to make
b) Analytical issue: where does the data about health problems at lower exposure come from? What sort of study? Who’s running it?

c) Cotton Dust [cut in cotton dust reg levels challenged]

(1) Statutory language at issue: §6(b)(5) “to the extent feasible”

(a) Ct rejects arg that this mandates CBA

(b) Ct holds that it means OSHA must reduce risk as much as technologically/economically feasible

(i) Note scalia’s diatribe on whether there was any intended meaning behind the phrase at all

B. Statutory interpretation Basics
a) De minimis non curat lex – an assumption that the law’s not supposed to address trivial matters, not worth using expensive legal structure for it

b) Construing statutes to avoid Const issues, ct doesn’t want to start down a road of saying that there aren’t specific enough standards

c) Proportionality – construe statute to avoid a situation where the costs are enormous and the benefits small 

(1) Ex: worries about Indus competitiveness, esp in global mkt

2. Rules of construction
a) Plain language

b) Comparative statutory analysis – how are words/terms used in other statutes, are there missing words that are used elsewhere to give a certain meaning

C. Basics of regulation: 
1. Rationales: mkt failure, common law failure, public values
2. Objectives: 

a) Procedural approaches:

(1) Perfect pvt ordering

(2) Mimic outcomes of well-functioning mkts

b) Substantive approach:

(1) Non-mkt goods and objectives

(a) This is still a political process

II. Legislative Process: intro to statutory interpretation

A. 1970 Clean Air Act Amendments
1. this is good just to note all the various forces at play in adopting the amendments
a) Dem congr v. Repub pres

b) Became a top priority for voters

2. Various sections – see all the handouts
B. Basic Structure of the CAA

1. Timeline of development

a) 1970 Amendmants – The granddaddy of reg programs – the SIPs, the criteria, the timelines set forth, the tech-forcing, etc

(1) Dominant approach is C&C reg

(2) Basic strategy is to have environmental quality standards that specify the maximum permissible amount of pollution in a given medium (water, soil, air) based on protection of public health, and environment, perhaps costs and benefits
(3) Tools:

(a) Emissions limitations

(b) Tech-based emissions limitations

b) 1977 Amendments – pushing back many of the initial deadlines; the high v. low sulfur coal pol battle, resulting in req’d tech of scrubbers
(1) Sierra Club v. Costle: 

c) 1990 Amendments – the SO2 mktable permit trading program, huge success story in terms of pollution reduction & cost efficiency (cost to industry and cost of administering it)

(1) also good because it made enviro reg more palatable to those who might otherwise not have supported it

2. Key statutory provisions

a) §108-109 Federal NAAQS

b) §110 SIPs

c) §111 – NSPS 

d) §112 – federal controls on HAPs (hazardous air pollutants)

e) §202 – federal new vehicle controls (added 1965)

(1) preemption except CA §209

f) §116 – general right of states to adopt more stringent regs
III. Admin agencies and procedures for implementing statutory regulation programs

A. Basic Constitutional issues

1. how to fit the administrative, regulatory state w/in the three branch framework of the Constitution
a) concern for separation of powers
2. For power to be exercised over someone in civil society, it must be concurrence among branches 
a) Legis must pass statute
b) Executive must enforce the alw
c) Law must survive judicial review of the validity of the infringement on liberty
(1) Worrisome when agency legislates (RMing) and enforces and has adjudicatory authority
3. Balancing w/ need for expedient, effective nat’l gov’t to get needed work done
4. Overall thoughts:

a) Cts have found sufficient flexibility in the Constitution to adapt to big ole Reg state
b) Cts have accepted delegation of large amounts of RMing/Adjud power to agencies w/ limited control by elected pol actors
(1) Cts have emphasized the many informal, non-Const checks on power
5. Basic Admin Constitutional Structure

a) Congress ( Agencies
(1) Formal: Intelligible principle
(2) Functional: alt checks on agency discretion
b) President (Agencies
(1) Removal power: Myers, Humphrey’s
(a) Congr does not get removal power
(b) “cause” limitation on President
(c) President dictates to agency heads 
c) Courts ( Agencies
(1) Agency Adjudication
(2) Judicial Review
B. Constitutional Position of Admin Agencies

1. Relation to Congress: Nondelegation doctrine 
a) Current basics :

(1) Ct has upheld broad delegations of power
(2) Ct will construe statute narrowly to avoid ND problem

(a) Ex: Amalgamated Meat Cutters; Benzene

(b) Issue: so is this wise or not?

b) A.L.A. Schecter Poultry Co. v. US

(1) One of only two cases ever to invoke ND doctrine to overturn a statute

c) Statute granting authority to an agency must have an “intelligible principle” to guide administrators
(1) Amalgamated Meat Cutters

(a) Opinion by Leventhal; case of aggressive statutory construction
(i) In this case, that aggressive construction to avoid a ND doctrine problem – construing statutes narrowly to avoid constitutional problem
(b) Also, as far as “intelligible principle” – “standards of a statute are not tested in isolation, they derive meaningful content from the purpose of the act, its factual background, and the statutory context”

(c) Ct cites various aspects of the statute and its context that provide political accountability and checks on delegated power and discretion
(2) Separation of powers values – 

(a) Political accountability (Congr should make difficult policy choices)

(b) Legal accountability (stnd to judge agency actions against)

(c) Limit executive power

(d) Three branch concurrence

(3) Rule of law values – so that actors can plan activites w/knowledge of law, expectation of gov’t activities and sanctions
(a) Planning and pvt liberty

d) Separation of powers issues – two approaches

(1) Formal – intell princ stnd – Constitution gives certain powers to Congress which it can’t delegate

(2) Functional – may not serve all ND purposes, but do address most while avoiding a Constitutional clash

(a) Judicial narrowing by statutory construction – Meat Cutters
(b) Quantum of power conferred

(c) Administrative procedures – for input, for deliberative decision-mking, etc

(d) Judicial review – expanded scope in past 30yrs

(e) Transparency – procedures/review, so that once the media comes in, basis for decision is clear to the public

(f) “Danger signals” – has the agency made the reg goal work, or has it failed? Has the agency been faction-dominated, etc?

e) Benzene (again)

(1) Maj opinion uses statutory construction technique from Amalgamated Meat Cutters – a construction of the statute to avoid the problematic open-ended grant of authority should be favored
(a) “in absence of a clear mandate in the Act, it is unreasonable that Congress intended to give the Secretary unprecedented power over American industry that would result from the [agency’s] view of [the sections], coupled w/ OSHA’s cancer policy”

(2) Rehnquist dissent -- lists three functions of the ND doctrine

(a) Important choices of social policy should be made by Congress

(b) When Congr does delegate authority, assures that an “intelligible principle” will guide exercise of that authority

(c) Give reviewing cts an ascertainable standards to test the exercise of authority against

f)  ND Doctrine issues – why do we have it?
(1) Political accountability

(a) Deeper answer: requiring specific decisions from a deliberative body reflecting views of representatives from various states in the union – ND as preserving “deliberative democracy”

(i) Issue: think about public choice; republicanism; approaches to the legis process itself

(2) Sep of powers

(3) Rule of law

2. Relation to President – How much influence on how agency heads do their job & Qs of removal power
a) Basics

(1) All Admin agencies fall under Art II & are w/in Exec branch; two key issues:

(a) Scope of removal power

(b) President cannot tell agency head how to exercise Congressionally granted authority 
(2) Independent agencies – multiple heads, staggered terms of office, political mix of board members, removal by Pres only “for cause” (not “at will” like others??)

(a) Mix of powers – legislative and executive

(b) Ex: NLRB; SEC

b) Scope of the President’s removal power – Myers and Humphrey’s Executor 

(1) Congr can have no role in removal, would be too much control over implementing officers
(2) Aggrandizement – Myers v. US [dismissal of postmaster]
(a) Not OK: Congr attempt to condition postmaster’s removal on Senate consent

(b) Presidential authority to remove the postmaster (purely executive functions) implicit in executive power

(i) Congr can’t take part of that to itself

(3) Encroachment – Humphrey’s Executor [FTC commissioner]
(a) OK: Congr limitation on Pres’ removal power over FTC to “for cause” removal

(b) Ct held that Congr may create “independent” regulatory agencies, multiple types of functions, so they aren’t in Exec branch
(i) Stewart: they are, but follow different model from that of Myers

(ii) Congr has not itself tried to retain control

(4) These cases give polar positions on this issue; appear to contradict one another, lots of ambiguity and vagueness

c) President cannot dictate to agency heads how to exercise discretion

(1) Congressional statutes give decisional authority to the agency head, not the president – though the pres appoints the agency heads
(2) Pres can influence, but not command agency head - even those who can be fired “at will”

3. Relation to the Art III Courts

a) Congress can give agencies the authority to adjudicate cases that would have been before Art III cts, w/2 mandates:
(1) Procedural safeguards

(2) Regular model of judicial review

b) Art III issues

c) 7th Amendment issues

d) Due Process issues

C. Procedural Requirements for Agency Decision Making

1. Three steps of accountability in RMing

a) Informal political process

b) Legal Process (RMing process)

c) OMB/CBA

2. Reasons for procedures

a) Rule of law/Separation of powers values promote agency compliance w/ law

(1) Constitution, statutes, agency rules, and other applicable law

(a) Limits discretion/promotes private planning

(b) The procedure itself might promote agency compliance w/the law (adversarial system, challenge will prevent likely errors, etc)

(2) Impact of procedure on agency

(3) AZ Grocery: once an agency makes a reg, its gotta follow the reg in individual cases, otherwise make a new reg

(4) Record of judicial review

b) Discretion Check/Influence

(1) Foundation for judicial review

(2) Transparency

3. Basic Overview – Five basic sources of the procedural requirements that an agency must follow:
(1) Organic statute

(2) Agency may have adopted procedural regulations

(a) AZ Grocery: once an agency makes a reg, its gotta follow the reg in individual cases, otherwise make a new reg

(3) APA procedural requirements of general applicability

(4)  “federal common law” imposing procedural requirements on agencies, designed to facilitate judicial review

(5) Judicially defined constitutional requirements of due process

4. Constitutional due process requirements for agencies
a) 5th/14th Amendments applied to agencies

(1) Due process requires a hearing in cases of adjudication but not in cases of RMing

(2) Note: There has not yet been a case where the APA did not meet the Constitutional requirements of due process

b) Adjudication: hearing is Const req’d – Londoner v. Denver [tax assessed on small # of property owners by local board, not true legis]

(1) Ct held hearing required at agency level before tax liability is assessed
(2) Why Const req’d here?

(a) Hearing enables judicial review

(b) Focus attention on statute – is there statutory authority?

(c) Ensures transmission of legitimacy from legislature to the agency

c) Rulemaking: no hearing Const req’d – Bi-Metallic [lots of prop owners, not each has to be heard separately]

(1) In RMing/legislation –Consti is satisfied by democratic participation

(2) No hearing Constitutionally req’d in RMing; why?
(a) Formal answer – conceptualize as two step process:
(i) First: RMing – general policy, rules, forward-looking

(ii) Second: Adjud – where actual deprivation of life, liberty, property by the state takes place; the particular imposition of state power

(b) Functional answer – transaction costs of hearing at RMing level; lobbying avail as a means of affecting agency policy
5. Procedures Required by: APA 
a) 2 fundamental distinctions
(1) RM v. Adjud – whatever isn’t RM is considered Adjud
(a) APA 551(4) defines rule; 551(5) defines rulemaking

(2) Formal v. Informal – whether org statute provides for decision “on the record” after “opp for agency hearing” (formal)

b) Four basic categories:

(1) Formal Adjud – responding to concern of impartial adjud in mission-oriented agency

(a) req’ts listed in APA §554, 556, 557 – establishing a set of trail-type procedures

(b) generally decide if this applies by looking to the language of the stature

(i) but: cts tend to interpret the statute as providing for a hearing on the record in cases where the agency is imposing a sanction or liability on a party

(a) think about the background constitutional understanding reflected in Londoner
(2)  “On the record” (formal) RMing – hardly exists as a category, due to narrowing construction; statute must be explicit in requrining it
(a) ct concern about delay

(b) ex: 8 years of hearings on Peanut butter 

(c) ct reviews under substantial evidence standard

(3) N&C (informal) RMing – stnd model for RMing

(a) Primary engine of law and policymaking in the contemporary administrative state

(b) APA 553(a), (b)

(c) RM: NPR (in Fed Reg) ( N&C process ( FR (including preamble – “concise general statement”)
(i) Essentially a legislative model of RMing

(4) Informal Adjud – most gov’t actions – no APA guidelines

(a) An enormous range of activity w/ no procedure at all

(b) Overton Park – review to be based on the administrative record (relevant documents in the agency’s files)

(i) If record inadequate, ct can conduct discovery (rarely done) or remand  for development of more adequate record (generally the case)

(ii) Also held: agency factfinding in informal adjudication to be reviewed under an A&C stnd

6. Procedural Requirements: ct interpretation of the APA
a) §706 – Scope of Review – reviewing ct shall “hold unlawful and set aside agency action… found to be”

(1) APA §706(2)(a) – JR that asks: was this exercise of discretion ok? – “arb, cap, or otherwise not in accordance with the law”

(2) APA § 706(2)(c) – JR defining scope of agency authority – “in excess of statutory jurisdiction, authority, or limitations or short of statutory right”

b) “Adequate consideration” requirement in adjudication – Scenic Hudson I [agency has rt to regulate waterways for energy; formal adjudicatory hearing before ALJ, makes decision] 
(1) Ct granted rt of intervention, rt of judicial review to Hudson litigants – their interests are relevant and recognized in the statute

(a) So they get to be part of the  adjudicative hearing

(b) Ex of formal adjudication playing out

(i) Part of why agencies shifted from case-by-case adjudication to RM

(2) W/so many factors, agency has a lot of discretion – but ct says that the way the factors balance in this instance was “arb & cap”

(a) Commission should have looked at all alternatives, hence the language “comprehensive plan”

(b) Ct remands, Comm’n did not adequately consider several factors/alternatives to their plan

(i) Particularly the gas turbine suggestion

(c) Comm’n will have to hold new hearing, etc

(3) Good or bad to review like this?

(a) Good: potential to force better, more careful decision making in the first go-round (threat of remand)

(b) Bad: may give scenic Hudson a bargaining chip

(4) Issue: who do the “public interest” groups actually represent?

(a) In this case, rich local homeowners or the poor neighborhoods where the displaced turbines will now go

(b) Point – there are many “public” interests

c) Idea of “Paper-hearing” providing the rulemaking record for judicial review  – US v. Nova Scotia Food Products Corp [enforcement action against the comp, they challenge FDA’s inadequate procedure in promulgating reg] 

(1) N&C rulemaking at issue, Ct applying A&C standard, but that review must be based on the whole record

(2) Ct holds that inadequate agency consideration of mfr’s contentions
(a) At start of RMing, agency has to disclose everything in its documents that’s relevant -- otherwise there is no meaningful right to comment in response to the proposed rule
(b) FDA must respond to comments, even if they are not persuaded by them

(3) Case illustrates how cts built on lang of §553 (opp for comment; concise general statement) to transform N&C into the paper hearing process

d)  “Paper hearing” – provides the basis for judical hard look review
(1) After Nova Scotia, N&C RMing record should have:

(a) Comments from interested parties

(b) Agency’s documents

(c) Preamble (basically a full agency opinion) and the Final rule

(2) Ct will compare comments and docs to the preamble & FR to see whether there was a basis for what the decided 
(a) “hard look review” – ct is supervising, asking if they agency took a “hard look” at the alternatives

(i) now understood more that the ct takes a hard look at what the agency decided

D. Rulemaking Process 
1. Analytic Framework – should regulation X be upheld under an arb & cap stnd? Consider:
a) Are the agency’s args for changes compelling?
b) Does the agency reach any conclusions for which there is no supporting evidence, i.e. based soley on assumptions?
c) Does it reach any conclusions that appear to be contrary to the evidence?
d) Are there any plausible alternatives that the agency failed to consider?
e) Is there any potentially useful analysis or research that the agency failed to conduct?
f) Do any deficiencies you’ve identified warrant a judicial determination that the adoption of the rule was “arb & cap”?
2. MVMA v. State Farm Mut. Automobile Ins. Co. [N&C RMing, APA §553 applies]

a) Ct holds the rescission of passive restraint regulation to be A&C 
(1) “agency failed to present an adequate basis and explanation for rescinding the passive restraint requirement”
(2) An agency’s view of what’s in the public interest may change, either w/ or w/o a change in circumstances – but an agency changing its course must supply a reasoned analysis
b) Case about two aspects of rescission
(1) Rescinding it as to airbag tech
(a) NHTSA gave no consideration to modifying the standard to require that airbag tech be utilized
(2) Rescinding it as to seatbelt tech
(a) Ct finds the issue a closer one, but found agency too quick to dismiss the safety benefit of auto seatbelts
(b) Dissent as to this part – dissenters feel the agency did justify
(i) Rehnquist says its okay to change new course – new administration, new action, this is pol accountability
c) Key issue – when can an agency change previous position w/o it being “arb & cap”?
(1) Ct is not supposed to substitute its judgment for the agency’s
(2) Agency must examine the data and articulate a satisfactory explanation for its action, including “a rational connection between the facts found and the choice made”
d) Stresses need for agency to consider reasonable alternatives
(1) Leaves open the Q of when an alternative is a “reasonable” one that the agency ought to have considered
3. Note on Reg Standard-setting
a) Difficulties in creating entirely new standards (rather than borrowing already existing ones from industry, etc):
(1) Obtaining accurate information
(2) Questions related to the type of standard it would like to set
(3) Modifying or shaping the standard in light of enforcement needs
(4) “competitive” concerns – how might it effect competition between existing firms? New entrants to mkt? will it freeze tech?
(5) Agency must survive judicial review
4. Changing the substance of Regulatory Law
a) Key issue: to what extent are agencies permitted to change their minds? Whether shifts in position raise Qs of arbitrariness.
b) State Farm  as the dominant decision, though others also emphasize the need for an agency to explain a change in its position
IV. Judicial review of administrative action  -- its about the power of the cts vis a vis other branches of gov’t
A. Overall framework
1. Cts look at three types of Qs
a) Qs of fact (Allentown Mack)
b) Qs of law (Chevron)
c) Qs of discretion/exercise of power (Overton Park; State Farm; Nova Scotia; Scenic Hudson)
B. Availability of Judicial Review
1. Jurisdiction – need some statute giving ct power to hear the case
a) Generally not a problem – though which ct (district ct or ct of appeals) depends on which of the three methods you are using
(1) Many cases, the organic statute gives jurisdiction over claims

(2) Otherwise, statutes of general jurisdiction (1331)

(3) If you’re defending against an enforcement action by agency, judicial review when you claim the action is illegal (outside scope of statute or unconstitutional)

b) Many actions brought in DC Circ for venue, or because statute for certain agencies or claims specifies that they be brought in the DC Circ

2. Sovereign Immunity – can’t sue the gov’t unless its given consent to be sued through statutes
a) Ex: §1983 – civil rights statute

b) APA §702 – can sue seeking relief other than money damages

(1) Ct may “hold unlawful and set aside” certain agency actions

(2) Ct may also grant other forms of specific relief

c) Some statutes allow money – Federal Tort Claims Act

3. Reviewability – APA §701
a) Two types

(1) Statutes may preclude judicial review (express or implied)

(a) Cts narrow preclusion – even sometimes getting around express preclusion

(b) Strong presumption of review 

(i) So implied preclusion is very rare

(2) “commitment to agency discretion by law” – even rarer than the above
(a) very narrow exception to reviewablity; Overton Park
b) In applying these, ct likely to consider the type of claim at issue

4. Ripeness – APA §704
a) Must be final, published regulation for it to go through judicial review

5. Exhaustion of Administrative Remedies 
6. Standing –an issue that’s been driven by the enviro law movement
a) Current law:

(1) Sometimes a statute will specify who has standing, not often
(2) Data Processing: Two requirements
(a) Injury in fact (Constitutional req’t)
(b) Zone of interest (CL, not constitutionally req’d)
(3) In general, standing usually not a problem

b) Data Processing Revolution – “Zone of Interest” and “Injury in Fact”

(1) Case added two new elements to standing

(a) “Injury in Fact” – added Constitutional req’t to standing, from Art III’s cases & controversies language – caselaw has developed three elements (first two listed here both go to “injury”)
(i) Personal injury req’d – Sierra Club v. Morton [Mineral King Valley]

(a) The org can’t just sue, must allege personal injury (ex: if one of their members lived near it and could claim his interests injured)

(b) Chain linking org may be tenuous (even through a single member)

(c) Doesn’t have to be economic injury, just some use or nexus (aesthetic value counts)

(ii) Injury must be concrete – Lujan v. Defenders of Wildlife [no standing for an org based on one member who was once in Sri Lanka and might one day return there]

(a) Can’t be nebulous, possible harm

(b) If they’d had a plane ticket, would’ve been in like flynnk

(c) If folks could come in w/a moral or ideological interest, it would open the cts up to political battles that are precisely for the legislature

(iii) Causation -- P must show injury is “fairly traceable” to the agency action

(iv) Redressability – That a victory for P would redress the injury; Simon v. Eastern Kentucky Welfare Rights Org
(b) “arguably w/in the zone of interest” of the regulation; comes from interp of the APA §702
(i) Explicitly extended standing to beneficiaries of regulation as well as those injured

(ii) Bennet v. Spear (IV, p.11) – expressly negated the “zone of interests” test for Endangered Species Act by granting standing to “any person” to bring suit under the statute

(a) Allows for “pvt attorney general” w/o standing problem

(iii) APA§702 – standing for anyone “aggrieved by agency action w/in the meaning of a relevant statute” would qualify

(iv) Issue: Stewart: this nebulous phrase is “intellectually bankrupt”, too ambiguous, but its what we have

(v) Problem: lack of conceptual clarity in the “arguably” gloss

(2) Liberalizes standing to get greater judicial involvement in agencies

(3) Issue: Data Processing first time the S.Ct. has announced a standing req’t of constitutional dimensions 

c) Standing in Statutory Citizen Suit Enforcement Actions

(1) Provisions granting a right of action to “any person” to institute suits in fed ct against reg’d facilities for violating enviro req’ts
(2) Same “injury in fact” req’ts applicable to suits against the gov’t are applicable to these acitons

(a) Effectively restricting the grant to any person who can show requisite injury; causal nexus; and redressability w/regard to violation claimed

C. Judicial Review of Questions of Fact

1. Formal – Substantial evidence test – dominant stnd for JR of factual determinations by agencies in “on the record” proceedings – very deferential to factfinding by agencies
a) Specified in APA as stnd of review in formal adjudication and formal rulemaking §706(2)(E)

b) Allentown Mack v. NLRB

(1) “Can’t use factfinding to change the law”

(2) Not always easy to distinguish between agency factfinding and policymaking

(3) Issue of what extent cts can review factfinding an agency justifies on the basis of better ability to draw inferences in field that is technically expert

2. N&C RMing – APA calls for “arb or capricious” review of agency decisions, including decisions involving facts
a) Stewart: A&C standard applied to fact is pretty much like the substantial evidence test; pretty functionally equivalent
b) Overton Park – de novo review only authorized by APA when action is adjudicatory in nature and the agency factfinding procedures are inadequate – general reluctance of the cts to undertake de novo review
c) The A&C standard serves two analytically distinct functions in judicial review of informal RMing and Adjud (factual determinations and discretionary agency determinations of law ‘n’ policy)
D. Judicial Review of Questions of Law 

1. Chevron (1984) [definition of “stationary source” in CAA as bubble/plant, rather than as a single source/chimney, upheld]
a) Agency interpretation, including change of interpretation, of organic statute deserves high deference

b) Two step process:

(1) Step 1: Using traditional tools of statutory interpretation, is a clear congressional interest established?
(a) Judiciary is final authority on issues of statutory construction – if ct ascertains Congr has an inention on the precise Q at issue, that intention is the law

(b) Why language so key among the statutory interp tools?

(i) It is what has been approved by concurrent majorities and Pres

(ii) Sep of pwrs – Congr as the principal giving directions (the statute) to the Executive agent, Ct policing what the agent does

(2) Step 2: If ambiguous, defer to agency interpretation if that interp is reasonable
(a) In this case, ct goes through: 

(i) statutory language – “language of §302j simply does not compel any given interpretation of the term ‘source’”

(ii) Legislative history

(iii) Past agency interpretative flexibility

(iv) Policy

c) This is about deference for interp of organic statute – not other agency’s statute or rules

d) Overall – keep in mind for analysis – look at what the regulatory program is, purpose & policy behind it; cts may not do this first, but its essential to make the appropriate background for statutory interpretation

(1) Note: basically an opposite result from State Farm – where change in agency approach demanded explanation; here change seen as legitimate response to changing policies
e) Reasons that ambiguity can be interp as delegating decision-making to agency

(1) Expertise of agency in that particular program/w/that statute

(2) Policy decisions

(3) Political Accountability

(a) Note – pub choice analysis, make sure deal is kept, may give Congr incentive in many instances to be more precise

2. Chevron Step 1 Issues:

a) MCI v. AT&T [FCC can’t interp its authorization to “modify” requirement of rate filing to deregulate large portion of market; ‘modify’ did not mean they had the power to change reg structure]
(1) Chevron step 1 – No chevron deference, because the ct finds the intent of the statute to be clear
(2) Statutory interp – dynamic interp of statute by agency to effect statutory purpose(Stevens’ dissent) vs. definition of language on its face, a more “originalist” view (Scalia’s majority opinion based on dictionary analysis)

b) American Mining Congr v. EPA [RCRA: hazardous waste sbj to strict regulation generated by the EPA – ct invalidating EPA interp of “waste” from the statute]

(1) Chevron step 1 – Congr intent clear, EPA can’t define waste to include materials being recycled into the production process
(2) First step in statutory interp: language of the text, plain meaning

(3) Beyond the dictionary – sense in which a term is used in a statute must be determined by reference to the purpose of the particular legislation 

(a) Ct looks to see if the key term was meant to be used in its ordinary sense, in light of legis’ stated objectives and underlying problems leading to the legislation 
c) Note on Chevron, Literalism, and Statutory Text

(1) Post-1990 trend in favor of less deference and toward greater reliance on the “plain meaning” of statutory terms

(2) Though still some room for agency using its expertise to ‘bend’ a term in the direction that makes the most sense
3. Chevron Step 2 Issues:

a) Babbitt v. Sweet Home [issues w/ reg based on “take” in ESA]
(1) Three textual reasons Sec’s interp of “harm” reasonable:

(a) Ordinary understanding of word ‘harm’ supports it (including reluctance to treat terms as surplusage)
(b) Broad purpose of the ESA supports it

(c) Sec’s auth to issue permits for otherwise prohibited takings, strongly suggests Congr understood section to refer to indirect harms as well (structural)
(2) Legis history – take seemed to include indirect harm

(3) Dissent – strict dictionary take, also looks to legis history
4. More Issues Raised by Chevron
a) Place of legislative history – as law now stands, cts seem to use legis hist as part of Chevron step 1, and hence agencies will likely lose if the legis hist counts strongly against them
(1) Scalia v. Breyer excerpts on creation/roll of legis hist

b) Long-standing and consistent interpretations – unclear, but it does appear to still matter whether the interpretation is longstanding and consistent (as it did pre-Chevron)
c) Procedure and affirmative grants – Chevron involved regs from N&C rulemaking; now accepted to apply to interpretations invoked by an agency to decide adjudications

E. Questions of Agency Exercise of Discretion

1. The “Arb & Capr” standard and the Hard Look doctrine

a) APA §706: cts are instructed to set aside agency action that is “arbitrary, capricious, or an abuse of discretion”

b) Hard Look Doctrine – A&C standard as applied to agency law-making discretion

(1) Procedural Hard look – agencies must consider alternatives, respond to counter arguments, listen to affected interests, and offer detailed explanations of their conclusions
(a) Has the agency considered all alternatives?

(b) Considered args and evidence put forward by the public, especially that which is contrary to the agency’s result?

(c) Ct looks to agency preamble to final rule, as well as everything in the rulemaking record 

(d) Example cases:

(i) Nova Scotia

(ii) Scenic Hudson I

(iii) State Farm (more of a borderline case?)

(2) Substantive Hard Look – ct judges the alternative chosen by the agency to be so irrational that it must be ruled out – close judicial control of the merits – unusual, cts don’t like to do it

c) “Hard Look Doctrine” – Citizens to Preserve Overton Park v. Volpe
(1) informal adjudication

(2) Secretary’s decision is entitled to a presumption of regularity, but will be subject to a thorough, probing, in depth review – and that judicial review will be based on the administrative record
(a) Ct insists on agency explanation to facilitate review on the “whole record”

(3) Ct held that agency fact-finding in informal adjudication should be reviewed under an A&C standard

d) Current law:

(1) Chevron step 1

(2) Chevron step 2

(3) Arbitrariness Review

e) Scenic Hudson v. FPC (II)

(1) Examined on substantive arb & cap grounds – shows how reluctant cts are to strike down on this ground

(2) Scenic Hudson I – in the first go-round had been remanded for procedural failure, arb & cap
(3) Here approved the result, though they may not agree with it

(4) Actual effect – the project was never built – five years delay, deterioration of Edison’s financial position, etc

2. Concluding Note on JR of Agency Exercise of Discretion

a) Hard look review is highly contextualized – 
(1) Framework established by the relevant statute(s)

(2) Agency’s program and policies (past and present)

(3) Issues in the particular case

(4) The record

(5) Contentions advanced by those opposing the agency’s action
b) Nova Scotia (again)

c) State Farm (again) – Regarded as having endorsed a relatively intense version of “hard look” review

V. OMB and Cost Benefit Analysis

A. Presidential Control of the Reg State (Herein of OMB Review)

1. OMB Analysis applies only to major RMing w/ significant economic impact (if it may be over $100million)

2. Pres has power to issue the order under Art II, that the laws be “faithfully executed”

3. Two elements:

a) Procedural compliance – must prepare reg analysis: CBA of rule and its alternatives

(1) Since this becomes part of the record, parties may point to it in arguing to court over the agency action (whether it violated statute or was A&C) 

(a) simply additional material on administrative record
b) Substantive compliance – agency has to, in substantive policy choice, act in accordance w/ the EO (many factors under Clinton’s, still in effect)

(1) Applies only to the extent permitted by the law (if the statute doesn’t allow cost consideration in setting reg, then can’t consider)

(2) Ct does not examine compliance w/OMB review; though there is some procedural overlap between this and the procedural req’ts of RMing/agency discretion
4. Executive authority – difference between OMB review and Exec dictating outcome of particular rule

a) Broad procedural guidelines (okay) vs. dictating decisions when statute gives that authority to particular agency heads (not okay)

5. Structure basics of OMB/OIRA
a) Technically, the OMB comments are merely advisory 

(1) In reality, they have a lot of power – can short circuit rules, change their shape by requiring this CBA 
b) Conceptual issue – regulation as a form of gov’t spending, since its restricting, redirecting, regulating private investment

(1) Prop relational issue – who bears the costs of this regulatory commons, ways to manage regulation spending

c) Conceptual issue – as there is a req’t for Enviro Impact Statement since other agencies may not consider effects or enviro-friendly alternatives

(1) Similar logic behind req’d CBA: procedure for systemic decision making, taking in all relevant factors, alternatives, etc

(a) Transparency – this also functions as full-disclsoure law

(b) There are also args over how much CBA should function as part of substantive decision making

6. Exec Order 12,291 – Reagan’s golden rule – maximize net benefit to society, this is how the choice among alternatives is going to be made

7. E.O. 12,866: Regulatory Planning and Review (Clinton)
a) Similar in substance to Reagan’s EO

b) 12 principles in decision making – more discretion for decision makers; a few to note:
(1) “cost effectiveness” – assumes an objective to be reached in the most cost-effective way

(2) is the problem to be regulated itself a product of regulation?

(3) To extent feasible use performance standards rather than design standards

c) Issue: OMB involved at earlier stage, can shut down, modify, or slow the rule proposed

(1) CBA must be considered to the extent permitted by law
(a) This is a restriction on CBA for substantive decision making

(b) Ex: Ct has said formal weighting not permitted under OSHAct (cotton dust)

d) Written communication must be put into record (to close loophole of ex parte communication via OMB)

e) Commentary – Pres Clinton’s Reg Planning and Review EO

B. Use of CBA in Regulation
1. Class Hypo – applying this to the passive restraint case study

a) Listed lots of potential variables – issue is to select the relatively few that the agency finds to be significant

b) Identifying uncertainty, how to quantify, how to weight

2. Issue: disc of how to value “lives saved”

a) Income approach

b) Willingness to pay

c) “quality-adjusted life years” 

3. Keep in mind: Tension between OMB review and what, if any, cost consideration is allowed by the statute authorizing the agency and its actions

a) CBA must be considered to the extent permitted by law

(1) Thus, not if not allowed to consider costs (parts of CAA)

(2) Ex: OSHA – Benzene/Cotton Dust interps

4. Arrow – Role for Benefit-Cost Analysis in Environmental, Health, and Safety Regulation – CBA should not be the sole basis for decision making, but has a potentially important role to play in organizing, prioritizing 

5. Viscusi article – Fatal Tradeoffs – assessing reg reforms of 80s; 
a) Listing reg reform principles
(1) Essential to ascertain that there is a legitimate mkt failure before determining that a regulation is warranted

(2) One should obtain an assessment of the costs and benefits of the reg policy

(3) Policy choices should be cost-effective (selecting among policy alternatives)
(4) Should be an appropriate balancing of costs and benefits of policies

b) Overall, death rates continued to drop in the 1980s at roughly the same pace as in previous decades

6. Tengs/Graham article – Opp cost of Haphazard Social Investments in Life-Saving, Risks, Costs, and Lives Saved – wants CBA to ensure efficiency – many more lives could be saved if present reg investment coordinated to go to those things to save greatest number of lives possible
a) Looking at life-years, treating all premature deaths as equally undesirable, we could double life-years saved

7. Note on CBA, w/ particular reference to carcinogens

a) Broadly – CBA has produced good results, often by suggesting alternative ways to accomplish reg goals
(1) Ex: encouraged aggressive reg in context of lead and ozone depletion

b) Two potential problems with CBA:

(1) Incompletely specified – need to say how relevant variables should be valued (ex: what’s a life worth?)

(2) Once specified, CBA may depend on a conception of value that is controversial or wrong (ex: assessing health value interms of willingness to pay)

c) Calculating and monetizing multiple effects – which benefits and costs to consider and then how to measure, having to make some public behavior predictions
(1) Additionally, health benefits are often intangible or difficult to measure

d) Markets for nonhealth effects – mkt info can help place rough value on benefits of items designed to be sold
e) Commensurability – making various sorts of risks and benefits able to be weighted against one another
(1) But communsurability is difficult to achieve when they are distributed differently among different groups of people

f) Distributional questions – econs may favor Pareto-superior moves, 

(1) but we may not like such moves if it imposes serious risks to one group and concentrates benefits on another group; the compensating transaction likely to not ever be made
g) Willingness to pay/willingness to accept – difference between how much people are “willing to pay” to get a benefit, and how much the are “willing to accept” to give up that benefit
(1) How to calculate for this?

h) Weighing and weighting (and waiting) – how to weigh risks to human life against econ or nonhealth benefits
(1) Some look to “risk premium” such as $ spent on safer car as way of estimating willingness to pay

(2) But people often don’t acknowledge long-term risk, maybe a more “citizen” (as opposed to ‘consumer’) analysis of best course

i) Qualitative differences among risks – problem of valuing lower risk complicated by fact that indivs don’t know how to react to changes in very small risk
(1) Ex: People less concerned with risks they voluntarily assume than with those forced on them; more concerned with immeditate risks than those w/ long latency

j) Discount Rate – treatment of future costs and benefits (including lives saved now vs. lives saved later)
(1) See  (later??)
k) Bottom Lines – we don’t want to just ban everything – lots of socially useful products/activities
8. A Further Note on Regulating Risk

a) As reg programs have become more important and expensive, increased need to coordinate risk-related reg activities
b) Risk assessment – scientific process of measuring the riskiness of various activities

c) Risk management – policy of what to do about the risk, combining the scientific info with costs, options, etc

d) A more cost-effective reg is not necessarily one that addresses the greater risk (separate concepts)

e) Note: the pol pressure to regulate low probability, tragic event risks; example of difficulty in setting priority to save max lives or max cost-efficiency

9. Priority Setting
a) Breyer suggests modern reg faces three fundamental problems:

(1) Tunnel vision

(2) Random agenda selection

(3) Inconsistency

b) Difference in expert judgment of seriousness of certain risks v. public judgment of the same
c) Different gov’t agencies have different standards for deciding when risks are large enough to require regulation (OSHA, EPA, FDA, etc)
10. Health-Health Tradeoff

a) Health-health (or risk-risk) is when gov’t reg of one health risk actually increases another health risk
(1) Ex: lighter cars to use less fossil fuels; more accident deaths

(2) Also, “richer is safer” – the health costs of unemployment caused by reg

(3) Emerging principle of interpretation to permit (or even require) agencies to consider risk-risk tradeoffs

(a) Ex: American Trucking
b) Appalachian Power Co. v. Train – [tech-based stnds for discharge of heat from plants into waters; retrofitting, closed-cycle cooling]
(1)  Ct used A&C stnd of review
(a) Ct says it would be A&C not to look at incremental approach, alternatives – not a matter of the statute, but as to what A&C review itself means
(2) Found EPA to be under statutory duty to determine whether its regs will “result in reasonable further progress toward the nat’l goal of eliminating the discharge of all pollutants…” 
(3) Reasonableness means not only the costs of the reduction, but also the ecol benefit to be derived
(4) Ct doesn’t demand a dollar-to-dollar CBA, but some sort of comparison of the costs (what’s economically achievable) to the benefits (what’s reasonable progress)

(a) Ct asks for demonstrated benefits of this discharge reduction – the reduction itself is not an adequate measure to justify the costs and this regulation
11. Case Study – use of CBA in Reg’g Asbestos
a) Menell & Stewart article – material in packet –

(1) OMB letter to EPA pointing out problems with its suggested rule of a total ban – OMB cites: risk-risk tradeoff of asbestos and its substitutes for certain uses (where a total ban may thus not be warranted); also under TSCA look at indiv uses that are more costly than beneficial, rather than banning all

(2) Subcommittee material – finding OMB interference, since recommendations are not in accord w/purpose of the asbestos legislation; several critiques:
(a) Points out that formal CBA was not adopted in relevant section of TSCA

(b) Critiques OMB’s $ valuation of life – including the discounting of future lives saved

(i) Issue: report points out that such discounting would make any cancer causing substance w/ a long latency period not pass a CBA

(a) Would prefer EPA’s practice of discounting from the time of exposure to a cancer causing agent

(ii) Issue: debate among Economists in how or whether to discount future health and enviro benefits

(iii) Issue: transparency – such a controversial, pivotal value should be openly debated, not decided in OMB’s office
(c) Critiques OMB’s disc of OSHA/EPA overlap
(d) Critiques OMB’s only considering c/b that have been quantified by EPA

(i) But EPA’s preamble specifically notes estimates of deaths avoided may be low due to unquantifiable key factors

b) Corrosion Proof Fittings v. EPA [challenge to final rule under TSCA; EPA’s staged ban on asbestos overturned and remanded]
(1) Issues at play in the case:

(a) Incremental analysis – EPA only seemed to look at DP of ban vs. doing nothing
(i) Ct found it a violation of statute not to look at less burdensome alts

(b) Discounting – EPA discounts costs, defined how to discount benefits differently – ct says discount benefits differently
(i) But… where you mark the start of benefit affects way you’d treat long-latency risks, etc

(c) Unquantified benefits – ct says if EPA decides not to quantify benefit, don’t bring  into analysis
(i) Tough issue: how much weight can you give unquantifiable benefits

(d) Substitutes for Asbestos

(i) Tech forcing

(ii) Risk-risk

(e) Cost per life saved arbitrarily high – ct seems to have moved from procedural A&C review to analyzing result
(i) Stewart: ct seems to say process is A&C, but says result isn’t workable

(ii) Rare example of substantive result being A&C

(2) Reviewed stnd of “if the ct finds the rule is not supported by substantial evidence in the rulemaking record… taken as a whole”
(3) Ct – EPA only has rt to reg “unreas” risk 

(a) Which to determine must include analysis of magnitude of the risk and the cost of addressing the risk

(i) A different approach from determining “unreas” risk by magnitude, then asking what’s an econ feasible reduction

12. Stewart: Analytic issues of CBA:

a) Analyzing – must go statute by statute – does it require or permit or foreclose CBA?

b) Selection of consequences to analyze

(1) Risk-risk

(2) Collateral benefits

c) Quantification of consequences

(1) Uncertainty

(2) # of lives saved, etc

d) Valuation of consequences – how to value
e) Qualitative differences among benefits, costs

f) Discounting – conventional view is that a benefit today is better than a benefit tomorrow

(1) How do we discount costs and benefits

(a) What’s the appropriate rate?

(b) Market rate? Social rate (which may be lower)?
g) Distributional aspects
13. Pildes & Sunstein article – Reinventing the Reg State

a) Three paradoxes giving rise to conflict in reg policy

(1) Public perceptions of risk over time do not necessarily track actual changes in the risks people face

(2) Expert and lay judgements about risk frequently diverge

(3) Public distrust of bureaucracies leads toward demands for both centralization and democratization of the reg process

C. Comparative Risk Assessment
1. disc of tables in the reading material
2. disc of differentials in administrative bureaucracy in different departments 

a) ex: EPA v. NHTSA

b) susceptibility to political influence (institutional and private actors)

(1) affected by structure of the agency

(2) agency mission/institutional pathways

VI. Rulemaking Ossification
A. Assessment of Current Rulemaking Arrangements and the Ossification Problem
1.   Three main constraints on agency discretion:

a) informal political bureaucratic process

b) Rulemaking w/hard look review

c) OMB CBA and review
2. Argument that req’ts of N&C RMing creates “ossification” – part of why some point towards Neg Reg (think of it as a cousin to alt dispute res)
B. Negotiated Rulemaking

1. Negotiated Rulemaking Act – controversial, used more under Clinton
a) Trying to arrive at a rule by consensus
(1) A reaction to the delays, opposition, and litigation of N&C RMing

b) Problems 
(1) Who gets to participate

(2) Still have to go through N&C judicial review – anyone may have standing, there will still be Hard Look Review
(a) So parties don’t have an incentive to participate unless they know they’re going to be blocked from demanding judicial review

c) What scope of judicial review is appropriate? 

(1) Issue: concern of agency getting too passive, too much the facilitator, not fulfilling the regulatory mission

VII. Congressional Oversight and Control of the Reg State
A. INS v. Chadha

1. No one-house legislative veto – the action is legislative in character (changes Chadha’s rights w/o going through normal channels) – and so violates bicameralism and presentment requirements
a) Based on (Stewart --) “sweeping rationale” of separation of powers/three branches 

2. Once Congress has delegated authority, it must abide by that delegation until it legislatively alters or revokes it

3. White’s dissent: functional approach to powers – arguing its okay, a pol accountability check on broad power of agencies

4. Issue: ct’s suggestion that the problem w/legis veto was its “encroachment” on exec prerogatives – possible rethinking of Myers and Humphrey’s Executor, since encroachment was supposed to be okay (aggrandizement not)
B. Hazardous Waste Treatment Council v. EPA [Challenged EPA’s statutory interp of RCRA amendment and alternatively the propriety of the final rule, mandating BDAT in treating waste, rather than its orig proposed health level screening]

1. Post-enactment opinions of Congressmen, even those on committee, are not reason enough for a course of action – don’t carry the weight of legis hist; may be as persuasive as any other commentator, but don’t have controlling weight
a) If Chadha says no one-house veto power, seems obvious that the opinions of some congressmen themselves does not constitute legal authority

2. Good example of both Chevron step 2 and (procedural) A&C review

3. Chevron Step 1: EPA passes statutory interp challenge -- ct finds that Congr didn’t foreclose the agency action (lang of “levels or methods”) 
4. Chevron Step 2: considering the demonstrated scientific uncertainty, EPA action was reasonable interpretation of the amendment

5. But –final rule found A&C, due to inadequate explanation of why they settled on a BDAT-only system 
a) Basically the agency points to the comments of 11 Congressmen who’d been on the committee, urging BDAT as responding to Congr intent – unacceptable basis for the policy decision
VIII. A Case Study: The Clean Air Act 
A. Intro to the CAA
1. Menell and Stewart packet item
2. Elliot, Ackerman & Millian – Toward a theory of Statutory Evolution: The Federalization of Environmental Law (packet item)
3. Revesz – Environmental Regulation in the Federal System – argues for starting from a presumption of decentralization
a) Utilitarian – different people, different valuations
b) Democracy – local level more responsive
c) Ricky lists three principle justifications for federal intervention, says that they don’t hold up:
(1) Race to the bottom justifications – says little to no evidence of this
(2) Interstate externality justification – not all federal enviro reg can be justified on these grounds (ex: water quality)
(3) Public choice justification – but logic of collective action issues says state level would be more favorable to enviro groups
d) Areas where fed intervention can correct various pathologies
(1) Interstate pollution spillover
(2) Race to the bottom
(3) Pub choice – democratic failure
(4) Economies of scale – info gathering, risk assessment, etc
(a) But not so great once at stnd-setting phase
(5) Nat’lly mkt’d products – ex: cars
B. Problems in Reg Implementation – created by Scientific Uncertainty – back to the issue of risk assessment 
1. Damage function – amount of pollution correlated w/adverse affects

a) Note: EPA assumes no level safe w/carcinogens – means a linear damage function

2. Cost function – cost of pollution control correlated w/ decreasing pollution
3. Three basic types of Reg approaches in the CAA– different sorts of information may be needed for each approach – uncertainty factors into each a bit differently

a) (disc: if agency had more latitude in reasoning, matching which of 3 best fits particular problem, rather than having it defined in the statute)
b) Health based standards 
(1) Ethyl Corp v. EPA [lead additives in gasoline] Issue: interp’g “will endanger health”
(a) Ct opinion (Skelly Wright) Here rejects arg that this requires certainty of harm;  finds that it to be less than actual harm, a “precautionary” statute and reg

(b) Illustrates concern over competence of cts to apply a hard look doctrine to review agency policy choices involving complex tech issues
(c) Two concurring opinions on the problem

(i) Bazelon – in cases of great tech complexity, best guard against unreason decisions is for ct not to scrutinize tech merits, but focus on a decision-making process tthat assures a reasoned decision
(a) Focus on strengthening admin procedures, rather than substantive review of math/scien evidence

(ii) Leventhal – broad delegations of power to agencies mean that judicial review must include substantive element; judges should steep selves in background, in order to carry out the modest substatntive review or admin action that is part of their job
(2) Issue w/ health based stnds:

(a) Concern about letting agency reg potential harm (as opposed to actual harm req’d in tort), giving power that’s too open-ended – don’t want false positives
(b) Also concern w/false negatives – things that seem okay w/ current data but may later turn out to be harmful
(3) Lead Industries v. EPA – EPA cannot consider cost of achieving NAAQS when it establishes a standard

(a) Ct looks at language of §109, and of lang in other parts of the statute

(i) Notes that where Congr intended the administrator to be concerned about economic and technological feasibility, it expressly so provided

(b) Uncertainty – Margin of safety: EPA used ‘conservative’ estimates at various points in its calculations, tended to increase the stringency of the final standards

(i) Uncertainty and evidence on both sides about at what point ill health effects – disagreement at edge of science, does not mean the Administrator’s decision call was irrational

(ii) Choice between different ways of adding margin (in process or at the end) is policy choice specifically left to the administrator

(iii) Ct adopts precautionary approach (see next Stewart article)

(iv) Issue: but contrast this approach w/ that of ct in Benzene or Corrosion Proof Fittings
c) Best Available Tech – looking to when cost makes in unfeasibly high

(a) Avoids problems w/uncertainty in assessing or manageing risk (practicality trumps)

(i) But still need a way to be able to say which risks are signification – scientific uncertainty still plays a role

(b) Ex: §111 NSPS

d) C/B  -- uncertainty pervasive on both sides
(a) TSCA; Corrosion Proof Fittings

4. Stewart article – disc in class: Enviro Reg Decisionmaking under Uncertainty
a) Three ideal types categories of extent of avail knowledge regarding envrio harm that may be caused by activity in Q:

(1) Type 1 – harm is known and determinate

(2) Type 2 – harm is probabilistic but its probability distribution is known

(3) Type 3 – there is a risk of harm that is uncertain

(a) Many enviro issues are type 3

(b) Stewart – regulators should make best guess about distribution, handling it in a transparent, open way

b) PP – Precautionary Principle – focus on Type 3 reg categories – says that uncertainty needs to be confronted w/ social principles for policy making (US – PP1 & PP2)
c) PP1 – non-preclusion PP
(1) Ethyl Corp v. EPA – pretty universally accepted, not controversial
d) PP2 – Margin of safety PP
(1) Better to have false alarms than miss a problem

(2) Lead Industries

e) PP3 (BAT) and PP4 (Prohibitory) – both assume worst-case scenario in face of uncertainty, shifts burden to proponent to show activity okay
5. Role of Costs and Benefits

a) American Lung Ass’n v. EPA [SO2 bursts, asthmatics, etc]
(1) Ct notes the “precautionary” and “preventative” nature of the CAA, citing Lead Industries
(2) Ct ruled that EPA failed to adequately explain conclusion that short-term, high-level So2 bursts (substantial phys effects on asthmatics) do not amount to a public health problem

(a) EPA cited scientific community disagreement over medical significance of the effects, whether they should be considered “adverse”

(b) Stewart: costliness of controls as motivating factor in the decision

6. Reg Implementation:  NAAQs and SIPs
a) Union Electric Co. v. EPA [sought review of EPA’s approval of MO’s SIP – illustrating issue of applying for state variance while still sbj to fed enforcement action ]

(1) Ct held that §110 doesn’t include a tech/econ feasibility criterion, so EPA can’t consider it in approving (or not) a SIP
(a) Thus, EPA lacks statutory authority to address this concern in the approval consideration

(b) Looks to statutory lang – “shall” means that administrator can only look at the specified factors

(c) Proper forum – the state agency formulating the SIP

(2) Ct rejected claim of less stringent controls to reach fed stnds
(a) Statutory lang – states can adopt emission stnds stricter than fed, sbj to restrictions on that power applying to autos

(3) Class disc – what, if anything, have we gained by setting the deadlines the way we did?  

(a) Threat of a shut-down in this case to “tech-force” but that only works if it’s a credible threat, and no way is it going to happen

C. Regulatory Enforcement and Compliance Assurance: Citizen Suits
1. Reg Action Forcing through Citizen Suits
a) Citizen Suit Provisions (innovation of the CAA of 1970) – deciding what to push and what to let slide, giving real political power/discretion to pvt groups

(1) Provision repeated in virtually all major enviro laws subsequently adopted

b) NRDC v. Train [Listing of air pollutants; Ct ordered EPA to issue criteria for lead]
(1) Statutory interp: Ct says that reading (c) as discretionary would render “shall” as surplusage
(a) But: reading shall as mandatory seems to make (c) surplusage;
(b) Ct says the lang is a little ambiguous, but not within the structure/purpose of the statute as a whole
(c) Consider – would cts’ decision have been the same under Chevron? Would it have reasoned differently to get  to same outcome? 
(2) Example of the action-forcing citizen suit (note: today we’d ask if NRDC had standing, const req’t of injury in fact)
(a) Based on previous specific EPA findings 

2. Generally authorize 2 types of suits
a) Enforcement actions – pvt attorney generals – bringing suit against those alleged to be in violation of the laws
b) Action-forcing – against the federal agency
(1) Limited to the enforcement of non-discretionary duties

(2) Often used to force agency compliance w/ a statutory deadline

(3) Ex: Sierra Club v. Rucklehaus 

c) Standing – must still meet req’ts enumerated in the statute and the APA, as well as the Inj/fact Art III req’t

3. Policy issues about “action-forcing” this way – Critics contentions

a) Such suits have forced EPA to take hasty or ill-considered action

b) Req’d the premature enforcement of controversial measures, provoking backlash against enviro movement

c) Caused EPA priorities to be unduly influenced by enviro groups

4. Sierra Club v. Ruckelshaus – the PSD case – ruled that EPA had non-discretionary duty to develop program for PSD (adopted in CAA amens of 1977)

a) Action-forcing suit, under citizen-suit provision, considering a non-discretionary duty
(1) Suit to block EPA approval of SIP that didn’t PSD; statutory interp case
b) Ct looked at interp of statutory language, legal history, and Admin interp

5. Delaney v. EPA [local residents of non-attainment region sought review of EPA’s approval of AZ’s SIP]
a) Statutory interp – where Congr has set deadline, that’s as clear an intent as you’re gonna get – ct says only permissible interp is that non-attainment region needs plan to reach attainment as soon as possible
b) Found EPA acted A&C in approving the SIPs

6. Nat’l Lime Ass’n v. EPA [challenges NSPS for lime plants, under §111 of CAA; tech-forcing at issue]
a) Illustrative example of hard look review of N&C RMing
b) Ct holds RMing record does not support the “achievability” of the set standards for the industry as a whole

(1) Says EPA must consider/explain the representativeness of the test data relied on in the development of the standard

(2) Shows though §111 is tech-forcing, technically EPA should be able to mandate what’s not yet in use anywhere, but hard to hold up on review, since they couldn’t prevail here

c) W/ hard look review, in context of BACT, even more difficult to affect change in the status quo

7. Portland Cement Ass’n v. Ruckelshaus [challenge of EPA’s NSPS, dealt w/petitioners’ econ args]

a) “take into account the costs” – CBA not req’d

b) Ct also rejects demand for same pollutant stnds across industries (but nothing in statute to support this either)

8. Comment – in effect, “tech-forcing” legis has in reality been more tech-diffusion; tends to focus on end of pipe solutions; no incentive for industry to help EPA find ways to reduce emissions
a) Why has tech-forcing been a success in auto setting?

(1) Single industry

(2) Competition from Japan

(3) More credible threat of sanctions/intrusive gov’t control

(4) Political externality of CA

(5) Turnover of vehicles helps rapid adoption of technology

D. Enforcement

1. Model of rational deterrence: self-int actors (whether corp, indiv, etc) responding to incentives

a) ($amt for noncompliance) X (Probability of detection ) > expected gain from violation

2. Alternative model – reflexive law, more cooperative

a) Regulators and participants cooperate; attempt to internalize norms

3. Three different enforcement avenues:

a) Federal enforcement – enormous enforcement discretion

(1) Administrative – EPA

(2) Civil – DOJ – penalties or injunctions

(3) Criminal – against both orgs & individuals; reputational impacts as well

b) State government enforcement

(1) Ex: SIPs

c) Citizen suits 

(1) Two types – both have been important and useful innovations in the Reg State

(a) Action-forcing against federal agency

(b) Enforcement against violators

(2) Some statues allow any person to sue, but ct’s put in Const req’t of Inj/Fact for standing

(3) Why citizen suits?  Pol compromise – strong statute, limited funds for enforcement

E. Federal Preemption of State Regulations
1. Statutory construction, the background presumption is no preemption (we live in a federal system)

2. Three types

a) Express – provision in statute that overrides state law/action

(1) Ex: Lorillard Tobacco v. Reilly [cigarette advertising restriction case]
b) Implied – conflict – can’t comply simultaneously w/state and fed req’ts; supremacy clause means fed stnd prevails

c) Implied – field preemption – fed scheme is so far reaching/broad, fed interest so strong, that it “occupies the field” and preempts state reg

(1) Ex: Pacific Gas & Electric [nuclear energy case] – fed preempted the safety field, but CA’s statute was an economic measure, not in the preempted field
(a) Functional relationship, but different subject domains – still means no preemption

3. Answering a preemption Q:

a) Go through the three, does it apply? Why or why not? 

b) Work w/both the statutory language and the background norms/policy to argue your case

IX. Alternatives to Command and Control Reg Tools 
A. Basics – Structure of different regulatory tools – one stage tends not to replace the others; limitations of one are met by supplements of another approach
1. Command and Control

a) Works for a while, when there is large ground to cover, relatively cheaply, but then grows more inefficient and unwieldy

b) Low hanging fruit
2. Command and control + econ analysis

a) Recognizing the problems with C+C, growing inefficiencies, adding in the OMB review, CBA to try and address this

3. EIS

a) Using the pricing mechanism, still element of gov’t control (setting the caps or the taxes), but making the market incentives responsive to the enviro goals

4. Reflexive Law

a) Gov’t becomes even more remote
B. Economic Incentive Systems – supplying the missing price to allow for functioning mkt mechanisms
1. Basics – Types:

a) Taxes

b) Trading systems

(1) Credits

(2) Permits

(a) Noting that the permits do not create a property right, thus leaves open space to reduce value, eliminate permits, etc without leaving room for a 5th Amen “takings” argument to prevent the regulatory action

2. Stewart article: Ethics of Mkt-Based Incentives for Enviro Protection
a) C+C vs. EIS

(1) Characteristics

(a) C+C: limit the quantity of residuals

(b) EIS: establish a price that must be paid for each unit of residuals generated, but leaves each actor free to decide on the level that it generates

(2) Performance

(3) Problems best suited
(a) Concern over hot spots – LA reclaim program

(b) Problem over co-pollutants

(4) Governance – less of gov’t burden under EIS then under C+C

(a) Ex: running whole SO2 program w/staff of 20

(5) Ethical 

(a) Critics object to commodification of clean air, right to pollute – but in reality, isn’t this already so?

(b) Response to ethical objections: think of it in terms of ends v. means – using mkt oriented means doesn’t necessitate mkt-oriented determination of our enviro goals

(6) Political economy

b) Comparative advantages and disadvantages of C+C, Pollution Taxes, and Pollution Trading

(1) Disadvantages of traditional C+C Enviro Reg

(a) Excessive cost and waste of scarce societal resources

(b) Inflexibility

(c) Inadequate incentives for innovation and pollution reduction

(d) Disproportionate burden on new facilities and impediments to enviro modernization

(e) Problems of governance (massive info gathering burden)

(2) Advantages of Enviro tax and trading systems
(a) Flexibility and cost-effectiveness

(b) Incentives for innovation and pollution reduction

(c) Regulatory “level playing field” and transparency

(d) Generating investments in enviro modernization

(e) Governance advantages

(3) Potential limits of tax and trading systems

(a) Hot spots – distribution issue

(i) Concentrations of pollutants in certain areas due to the permit trading, dirty plants/industries that are concentrated

(ii) How to prevent:

(a) Regional caps

(b) “zoning” w/in the region by requiring more permits w/in the region, almost like a currency exchange

(c) enforcing NAAQs/SIPs as well as the trading system

(d) Revesz proposal – trading based not on emissions but on amount of enviro damage being done

(e) But – don’t want to put too many restrictions on permits on the front end, want mkt to develop

(b) Operational issues – how to distribute permits, etc

c) Experience w/ Pollution Tax and Trading Systems

(1) In US – SO2; “bubble” approach of chevron

d) Obstacles to greater use of Pollution Taxes and Trading Sys

(1) Bumping up against the wall of institutional change:

(a) Inertia

(b) Reluctance to move away from methods that have worked in the past

(c) Vested interests in the institutional status quo

(i) Career actors

(ii) Elements of industry favored by current regime

(d) Q is how much innovative scope is left in a statute for administrators to try new ideas ( innovation & reform is much cheaper at administrative level than getting a statute thorugh Congress

3. Critiques of EIS
a) Drury et al article – failure of RECLAIM in los angeles

(1) Stationary sources allowed to buy cars to scrap to meet their pollution quota – leading to hot spot problems
b) Driesen article – replacing the C+C/EIS dichotomy

(1) Basically, permits aren’t a cure-all
C. Reflexive Law – basically forms of information disclosure (as far as this course)
1. Basics: even more removed gov’tal influence – relying ultimately on people’s reaction to information 
a) Disclosure to others

(1) Mandatory

(a) TRI [fed gov’t] – came from frustration w/slow progress under C+C
(i) Has been successful in creating incentives for firms to reduce pollution discharges; why? Uncertain, though some suggestions:
(a) “good neighbor” agreements, local reg of business

(b) consumers may assert pressure

(c) investor pressure

(i) signs of resource inefficiencyu

(ii) potential reg liability

(d) tort?

(b) Proposition 65 [CA – lead reduction] – particularly successful in reducing lead

(i) Consists of warning req’t: clear, must be posted at point of sale

(a) Unless de minimis exposure, burden on firm to prove 
(2) Voluntary

(a) Eco-friendly label

b) Internal disclosure: EMAS: generating internal info about environmental performance
(1) Issue: this is being used more in European countries, and being experimented with in developing countries as a cheaper way (econ wise and politically) to get enviro control as opposed to C+C models
(2) Issue: whether this can be gotten in discovery, used as proof of knowing violation? Don’t want to create incentive for org to avoid collecting data

(a) DOJ and EPA take position that its admissible v. states that immunize this info – growing issue

X. Statutory Interpretation and the Judicial Role in the Regulatory Administrative State 
A. Overview
1. Keep in mind: eventually interpretation gets you back to political/legal theories
a) Note: rule of law values in putting final interpretative authority in an independent judiciary
(1) Raises issues of judicial power & counter-majoritarianism
2. Stewart – outline of elements of statutory interpretation

a) Three basic types of context:

(1) Civil case

(2) Criminal case

(3) Administrative case

b) Sources and methods

(1) Text of statute

(2) Extrinsic sources

(3) Substantive principles or canons

(4) Administrative Interp by agencies responsible for implementing the statutes

c) Theories of statutory interpretation/Range of Interpretive Approaches – ct alone (w/o the administrative agency mixed in)
(1) Textualism

(a) Words of the statute only thing that’s gone through the Const legis process

(i) Still need default rules in the case of ambiguity or omission

(b) Debate over the extend of recourse to extrinsic sources when the plain language does not give you an answer

(i) (usually) the background of enactment is relevant

(ii) some less extreme than Scalia would at least consider Legis Hist

(c) Problems w/ textualism:

(i) Indeterminancy of the text – fails to provide answer to ambiguities/gaps/mistakese

(ii) May give wrong answer for current social context

(d) Solutions:

(i) Remaining issues are left to ct to resolve – must decide the case – guise of interpretation, room for clear principles to come in
(2) Congressional (legislative) intent

(a) Ct as agent of the legislature; fidelity to the enacting body, rather than to the text as such
(b) Sources – looks to background, legis hist, maybe post-enactment actions from Congr – whatever’s probative of intent is fair game
(c) Likely to reduce power of the ct – some of the issues left unresolved in text likely to be answered through legis hist
(d) May promote legislation – can get minimal political capital to pass less clear text & more legis hist, for bills that otherwise wouldn’t get passed
(i) Is this a good thing though?
(e) Objections

(i) Principle – there is no collective, common intent to be found
(a) Legis reports don’t go through process and by President
(b) Fair notice – people rely on the text of the statute
(c) How far – would you ever let legis hist contradict text?
(ii) Application
(a) Scalia: encourages legis to make up legis hist to influence action in way they couldn’t in actual statute
(b) Reduces incentive for legislature to achieve political closure and clarity
(3) Statutory purpose

(a) Statutes as launching of projects to achieve public purposes; ongoing social enterprise to enforce social norms
(i) Statute must adapt to changing circumstances, values, knowledge, etc

(b) Sources – here ct will look at widest range of materials

(i) Limited textual focus and willing to go farther down the funnel of sources to background changes, circumstances

(c) Problem: often statutes represent conflicting purposes and legislative compromises – how to reconcile?
(i) Objections to intentionalism apply here as well; particularly that its not anchored in the text that went before the bodies

(ii) Power to judges, though not as transparent as in textualism
(4) Background norms and understandings

(a) Cts have developed principles that certain norms will be presumed unless statute explicitly speaks to the contrary

(i) This approach cuts across the others

(b) Substantive norms

(c) Institutional norms

(d) Public choice theory – statutes as deals

(5) Most judges will use a combo of more than 1 approach – matter of emphasis/degree
(a) “Posner is a provocateur” (
d) Adding in the Administrative Agency
(1) Agency will generally interpret the statute before the cts 
(2) Agency interp will, in part, be driven by agency mission, programmatic objectives
(3) Chevron – rather than case-by-case, it sets forth general rule, 
(a) Now-familiar two step test
(i) Did Congr have a clear intent?
(ii) If not, then is agnecy’s interp reasonable?
(b) Seems to shift power from cts to admin agencies to fill in where there is no statutory answer
(c) Balance between ct and the agency – how far will the ct go to say that there is “clear intent”
(4) Meta-rule – ultimate authority over interp still w/ the cts
(a) Even w/ deference, still needs to be reasonable
(b) Adopted disciplines of consistency in agency interps
(5) How do the main techniques fit w/ deference to the agency?
(a) Textualism – can cut 2 ways
(i) Finding lots of controlling answers
(ii) Leaves lots of room for agency interp
(b) Intentionalism
(i) May carry ct further in fidning an answer
(c) Purposivism
(i) May result in much deference to the agnecy
(d) Bkgd Norms – reigning in agency power by assuming these apply to agency’s interp of statute as well
B. Applications: Reviewing cases from course considering these different methodologies 
1. Under Chevron: When the ct upholds an agency interp under Chevron analysis, its one of two options – either the statute clearly requires the given interpretation or the agency interp is reasonable even though the statute is ambiguous
a) Which ground matters if an agency later changes its interpretation
2. Where agency is changing previous position to modify the scope of the statute from what it was previously

a) MCI

b) Brown & Williamson

c) Public Citizen

d) Stnd Oil (arg’ly)

e) Kmart (arg’ly)

3. Benzene 
a) Agency interp upheld? No

b) Pre-Chevron case

4. MCI 

a) Agency interp upheld? No

5. Babbitt v. Sweet Home

a) Agency interp upheld? Yes

b) Ct doesn’t say if this is step 1 or 2 of Chevron

6. Kmart Corp. v. Carter Inc.

a) Agency interp upheld? No

7. US v. Standard Oil [whether refuse act applies to discharge of commercially valuable gasoline into river] 
a) Agency interp upheld? Yes

b) Ct looks to the language, also “common sense, precedent, and legislative history” – a more purposive approach
c) Dissent takes a more “orig intent” approach; also if statute is ambiguous, should be interpreted narrowly (rule of lenity in crim law interp)
8. Public Citizen v. Young [does “Delaney clause” include de minimis exception for carcinogenic color additives]  Ct ruled no 
a) Agency interp upheld? No

b)  Basically – if Congr is clear enough, a background norm can be overridden
(1) the norms aren’t constitutional, but presumptions

9. Brown & Williamson

a) Agency interp upheld? No

b) Pub choice analysis – Congr wouldn’t have intended to write a statute that would lead to regulation of tobacco as a drug

XI. Concluding reflections on the Admin and Reg State
A. Whitman v. American Trucking Assoc [regulation for non-threshold pollutants]

1. Background – Circuit court ruling on Amer Trucking:

a) Circ ct rules §109 an unconstitutional delegation of legislative power to the EPA; reaffirms precedent that EPA can’t take cost into account in setting the NAAQs

b) Tatel’s dissent – compare with ruling in American Lung
(1) Amer Lung – an A&C case, here case ND??
2. Two issues:

a) Nondelegation: the CAA satisfies, there is an intelligible principle guiding discretion that is well within the outer boundaries of what the court has before approved
(1) Control and accountability are what the constitutional requirement is all about

(2) Whether a statute has an intelligible principle to guide agency discretion is a matter of statutory construction, not something that can be saved by the agency’s interp of the statute

(a) Scalia: that would be just the exercise of discretion that it is not allowed to have

(3) Breadth of delegation can be understood as two variables:

(a) Magnitude of power granted

(i) How many actors, how stringently can it reg, how big a burden can it put on social actors

(b) Degree of policy discretion

(4) Three different opinions on delegation in this opinion:

(a) Scalia (ct maj in this case) – all power means Legis has to keep it, need intelligible principle

(b) Thomas – all power means Legis has to keep it, intell principle does not do enough to constrain such delegation

(c) Stevens – call a spade a spade – Legis does not have to keep it, can delegate it w/ proper constrains
(5) Stewart – note the effect of Chevron in teeing up this revival of issues of delegation – by giving agencies so much statutory interpretation power

(a) Three safeguards against accountability problems w/delegation:

(i) Participation rights (citizen suits, N&C RMing)
(ii) Judicial review

(iii) Executive review (OMB/OIRA)
b) Cost-consideration: §109 does not permit use of economic considerations in setting the standards, ct affirms the Lead Industries line of precedent 
(1) Text is clear

(a) “public health” arg – words that can have more than one meaning are given content by their surroundings 

(2) Reference to MCI – Congr doesn’t make fundamental changes through little wrinkles in the statute
(a) Other parts of the Act Congr explicitly includes consideration of cost; Congr wouldn’t imply something here that they have explicitly stated elsewhere in the statute

3. Other cases to think about in analyzing the case:

a) American Lung [short-term SO2 bursts]
(1) Ct ruled EPA declining to set stnd was A&C
(2) Dealing with uncertainty in scientific data

(3) Stewart – really the costliness of controls as the motivating factor in the EPA decision

b) Lead Industries

(1) §109 precludes the EPA from using cost considerations in determining margin of safety in setting NAAQS

(2) lang of §109  vs. lang in other parts of the statute

c) Appalachian Power v. Train [tech based stnds for discharges of heat from power plants; retro fitting closed-cycle cooling]
(1) Ct doesn’t demand a dollar-to-dollar CBA, but some sort of comparison of the costs (what’s economically achievable) to the benefits (what’s reasonable progress)
d) Corrosion Proof Fittings [asbestos stuff]
(1) Stewart: this is a rare example of ct deciding the substantive result of the rulemaking is arbitary and capricious

(2) Issues at play:

(a) Incremental analysis

(b) Discounting

(c) Unquantified benefits

(d) Substitutes for asbestos

(i) Tech forcing

(ii) Risk/risk analysis

(e) Cost per life saved arbitrarily high

e) Vinyl Chloride 
(1) Can’t use CBA in setting the standards, but econ cost may be used as one of the factors of analysis (?double check this?)

f) Amalgamated Meat Cutters [challenge to econ stabilization act of 1970 on grounds of excessive delegation]
(1) Stnds of a statute aren’t tested in isolation – they derive meaningful content from purpose of the act, its factual background, and the statutory context

(2) Ct also noted the limited duration of the authority granted

g) Chevron [EPA use  of “bubble” in defining “stationary source” for NSPS provision of CAA]
(1) Two step test announced
(2) Seems to have shifted the power in filling in the gaps where there is no statutory answer from the cts to the admin agencies
(a) This grant of statutory interpretation power to agencies as teeing up the nondelegation issues

(i) Congr delegates large power and large discretion

(ii) Role of the legal sys is in respect to the exercise of that delegated power

h) Brown & Williamson [whether FDA gets to regulate the Tobacco Industry]
(1) All about the idea of settled expectations

(2) Ct says no, uses many tools to reach this statutory interpretation

(a) Past agency interp

(b) Specific legislation toward tobacco

B. Empirical Evaluation of the CAA

1. Krupnick testimony – the CAA act has been on the whole a success, benefits exceeding the costs 
a) Most cost-effective program has been the SO2 permit trading

b) C/B suggests that ozone regulation will be costly, but that particulate matter should be regulated more stringently

C. Evaluation of the Institutions of the Reg Admin State and Consideration of Alternatives
1. Revesz – Enviro Regulation, Ideology, and the DC Circuit

a) Appartenly ideology does appear to influence voting on the DC Circ

(1) Less strong evidence when it’s a matter of statutory interpretation

(2) Stronger effect depending on whether on bench with peer that shares that ideology

b) Repubs – more friendly to industry challenges of reg; Dems – more friendly to EPA actions, concerns of pro-enviros

c) Possiblity – way that judges are appointed, part of reason why DC circ may be more political than others

2. Melnick – the case for the CAA

D. Stewart: Administrative Law in the 21st Century

1. Rise of Admin Regulation – in response to needs of industrial society and shortcomings of private ordering model
2. Ad Law – regulating the regulators
a) The procedures for checking, constraining the power wielded by administrative agencies

3. Evolution of US Ad Law

a) Common law model

b) Traditional model of ad law – “transmission belt” of legitimacy (??)
c) New Deal model of regulatory management

d) Interest Representation Model – hard look review
e) Analytic management of regulation -- OMB
4. Current and Future Structure of US Ad Law

5. Regulatory administrative fatigue – we’ve gotten all the low-hanging fruit, need more innovation
a) Problem of ossification w/in current structure

6. New Regulatory Methods

a) EIS – probably more pol accountability

b) Info-based
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