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I. THE RISE OF THE REGULATORY ADMINISTRATIVE STATE

A. Rationales for Regulation: Market Failure, Common Law Failure, Public Values

What is it about existing arrangements that are inadequate/failing?  Use as guide for good policy and/or statutory construction. Overall: expertise, info

Failures of contract/markets
· unequal bargaining power

· information: if workers are informed, they’ll either not work there or demand a wage premium.

· E.g. OSHA

· Reputable studies have shown that substantial wage premiums do exist.

· Assume: workers know of the standard.  Can regulate w/ disclosure

· Incentives: reduce wage bill—cost/ben analysis

· Risk perception, paternalism

· Morality, social values  

· free-riding/collective action
· Externalities (3rd parties are affected) Externalities | e.g. welfare costs for kids of dead parent who took the wage premium ( the legal system deals with this problem w/ worker’s comp = compulsory insurance paid for by the employer = paid for by employee

· Admin & trnxn costs

· Other problems

· Job market isn’t fluid

· Choice—availability, poverty, discrimination ( too risky choices made, or chose risk job w/ too low a premium

· New developments ( momentum in job

Failures of tort liability or worker’s comp
· Lack of clear standards—case by case basis, individualized

· Solvency/recovery issues
· Evidentiary problem: diffuse risk, causation problems—50 %
· Regulation is preventative, while tort liability gears up once the person’s sick.
· Admin costs: litigating very expensive, regulatory benefits from economy of scale
· Certainty—a clear standard: negligence standard less certain than regulatory.  (worker’s comp certain—more like a tax
· Imperfect safety—time discount/future costs: no incentive to pick optimum level of safety bec. current executives retired by time cancer eventuates (plus causation issue)
Criminal law

· no compensation for injured person.  (though still incentive effect)

· blame issue: hard to pinpoint who to prosecute

· standard of proof even higher than tort system

· who decides safety: jury unpredictable, expertise

· overwhelm justice system, prosecutors, …

Other reasons: What kind of society do we want?

Democratic political self-governance: only w/ 20th century & extension of right to vote to all adults( basis for democratic polity.   Problems w/ these old arrangements is that they relegate decisions to private mechanisms, whereas in a democracy, public should have the choices.

Rights: env, civil, worker, & other social rights.  Inadequately defined by priv. & crim. laws.  Still have to define what exactly those rights are (what ppm benzene?)

Regulatory Objectives:

1. Perfect private ordering: enhance the role of the market

e.g. supply info, break monopolies, support unionization; 

communications: have been relying more & more on markets

2. Approximate results of private ordering: set standards people would more or less bargain for in ideal market

3. Non-market goals & objectives—public norms: political democracy—community standards rather than private decisions e.g. workers would accept too little safety, or society has interest in certain level, or is a fundamental right to certain level of safety, or redistribute in favor of poorer workers.

	Arguments for centralization
	Arguments against

	Economies of scale
	Diseconomies of scale—insensitive to local needs, info.

	Pollution spillovers
	CAA, EIS etc… don’t address

	Regulatory competition “race to the bottom”
	Scientific studies (Revesz)

	Political failure at local levels (civil rights)
	Political failure in D.C., ignore local circumstances

	National rights or goals—presumption of federalism inappropriate for these goals
	Undermine local rights to political self representation

	standards can be centrally set but not geographically uniform
	1. different preferences 2. different benefits 3. different costs in different areas.  Fed. gov’t could be responsive, but at a disadvantage ( generally reg. uniformally


Now, deregulation through failure to enforce, rollbacks ( shift to env. concerns pushed @ local levels (Spitzer) & industry brings up preemption principles (CAA) to defend themselves

B. Regulatory Governance (class 3)

B1. Introduction to Alternative Regulatory Tools

· Command & control

· Info. disclosure requirements

· Strengthening collective bargaining
· Tax on injuries
B2. Introduction to Administrative Lawmaking Institutions  See handout—class 3

B3. Public Choice Theories of Government
Individuals act to maximize their self-interest/preference satisfaction.  All political actors are ind.’s ( they do that.  Focusing on legislature, assume their self-interest is to be re-elected & need support for that 

 ( will sell legislation (their output) (to people focusing on econ. interest) to garner that support.

· simplify assumptions about self-interest to simplify ordering, but legislators, Pres, agencies, & courts each &  all have multiple goals (e.g. + public opinion, information persuasion)

· civil society (non-gov’t actors)—individuals, businesses, public interest growth  has had major impact

Republican theory: is this self-interest inevitably, but also a large element of public-interest orientation on both sides & trick of gov’t is to set up institutions that will filter self-interest, check & balance factions & have public spirit emerge as spirit of public debate.  That’s what Madison had in mind in framing the Const. & is still a worthy objective today.

II. THE LEGISLATIVE PROCESS; INTRODUCTION TO STATUTORY INTERPRETATION

Implementing and Interpreting a Statute—Clean Coal/Dirty Air

Bruce A. Ackerman and William T. Hassler, Clean Coal/Dirty Air (1981) (history/dynamics handout in binder)

· coal as ( source of energy

· Congress mandate for new source performance standards (NSPS) 1979: aggressive but vague stance—“reflects the degree of emission limitation achievable through application of the best system of emission reduction which (taking into account the cost of achieving such reduction) the Admin determines has been adequately demonstrated.”

1. Coal washing—physically wash (standard)

· 20-40% effective

· cheap

· can’t remove chemically bonded SO2

· possibility of improvements from new method—grinding into slurry

2. Scrubbing—flue gas desulfurization (development stages)

· more symbolically satisfying

· paid for directly by polluter

· more complex—large scale chemical reaction in smokestack (produces sulfuric acid, corrosion problems, clogging)

· study to show “adequately demonstrated” (resource expense for EPA)

Choosing scrubbing ( impossible to set an output standard bec. output depends on type of coal used

Eastern coal: high sulfur coal; Western coal: low-sulfur coal

Problem: whatever ceiling EPA set, could find it cheaper to shift to low-sulfur coal & avoid the scrubbing altogether ( Eastern political pressure (& ( coal mining in West ( W. env. pressure against cleaner coal)

Agency decision: announced a number that would be satisified by 70% scrubbing or low-so2 coal. (no c/b - or political consideration)

House Amendment to §111: require scrubbers (quietly added) ( eliminate econ. pressure for utilities to switch to low-SO2 coal.

Justification: using local fuels maximizes potential for long-term growth, max. energy resources

Legislative History of Section 111 of the Clean Air Act: stunningly incoherent, Midnight lawmaking.  Clarifying statement (written after those voting on it might have read the materials): EPA allowed to set % reduction, but should be “exceedingly cautious”… allowed only to “reflect varying fuel characteristics” & document that doesn’t “undermine the basic purpose” of the House Report.

Sierra Club v. Costle (D.C. Cir. 1981) EPA victory

CA environmental groups & and electric utilities v. EPA—variable reduction of emissions for new coal-fired electric power plants, mandate scrubbing tech, Proc—EPA denial of reconsideration request 

Holding: (1) CAA §7411(b)(6) ( prohibit a sliding scale for SO2 emission reductions—variable standard; … (2) EPA had authority to encourage tech innovation—scrubbing… (3) no due process violations because the variable standard was known to be a serious possibility from the start & public had actual notice and an adequate explanation of the changes in the basis of the final rule…
III. ADMINISTRATIVE AGENCIES AND PROCEDURES FOR IMPLEMENTATION OF STATUTORY REGULATION PROGRAMS

A. The Constitutional Position of Administrative Agencies

Coordination problem: e.g. 16 different agencies have some part in energy pricing.  Overlapping duties & conflicts (e.g. lead, env, urban development)

Each of these different agencies or bureaus may operate under different statutes granting differing degrees of legal authority under different kinds of restrictions.

A1. The Relation of Agencies to Congress & nondelegation

1. Formal approaches—intelligible principle

    = fairly bright line categories & concepts to decide whether a given arrangement comports w/ Const.

2. Functional: Is problem really admin. tyranny & unchecked power & partisan self-interest?

· alternative checks on agency discretion

· judicial review, procedural requirements, informal influence from Congress, elected president’s control

     Look behind the rule—what are values served?

· Does the challenged admin arrangement create too many probs of the sort that separation of powers was designed to prevent

· Assessing: look at alternative checks/means of dealing w/ prob. of admin power beyond formal Const. structure.  e.g. relation courts & agencies:
Political accountability: widely believed delegation doctrine promotes. But isn’t pres. politically accountable?  Agencies subject to certain forms of pres. control.  Checks, formal & informal, around rulemaking process.  Congress accountable for delegation of broad power?

& efficacy (& reputation) of agencies ( degree of discretion (SEC v. Dept. Ag) – legislative limits on discretion may be confused, ill-considered, or reflect of the self-interest of powerful private groups.

A.L.A. Schecter Poultry Co. v. United States, 295 U.S. 495 (1935)

“Live Poultry Code” unconstitutional delegation of power to exec. branch. Authorized the Pres. to approve codes of fair competition, and the Code was approved by an executive order. Act gave no method or procedure for ascertaining unfair methods of competition. Instead of prescribing rules of conduct, the Act authorized the making of codes to prescribe them. President discretion in approving or prescribing codes was virtually unfettered ( code-making authority conferred was an unconstitutional delegation of legislative power. 

Amalgamated Meat Cutters v. Connally, 337 F.Supp. 737 (D.D.C. 1971)

· Constitutional for Congress to give Nixon power to freeze wages for 90 days

· Act must contain legislative policy & rule—standards that made it possible to determine if the will of Congress had been obeyed – express limits – on entire economy, not just one actor – limited time frame

INS v. Chadha: Congress can’t preserve a legislative veto—Bicameralism and Presentment 

AT Nondelegation—protect public health w/ adequate margin of safety

Scalia: Requirement of Constitution that Congress can’t delegate any legislative power 

Text says “all legislative power in Congress”
But, this isn’t lawmaking authority bec. there was an intelligible principle… Finds intelligible principle in almost anything—protect the public health, significant risk, … extremely broad

Stevens: All legislative power, but says delegation is constitutional as long as there’s an intelligible principal.  (Scalia not being honest about delegation & lawmaking)  

Grant of legislative power includes right to delegate it.
Analogy Art II (authority in the executive delegatable to admin agencies) but that’s w/in the same branch.

So why require a intelligible principle?  Judicial review—Const. requires courts to review executive authority.  If there aren’t any limits on delegation, we’ve created a despot.

Thomas: Delegation of decisions all right, but not legislative decisions.  Intelligible principle may not be adequate to prevent delegation of legislative power.  Even though there was no delegation here.
Magnitude of power v. Degree of agency discretion

1. Magnitude of power / breadth—how many actors can regulate, how stringently, how much burden?

Benzene Plurality primarily concerned with the magnitude of power– crippling burdens on American industry for not much gain – unwise ( curtail the magnitude of the power w/ the “significant risk” requirement for existing exposure. (but did they ignore the argument that the delegation would create limited discretion & so be Constitutional? American Trucking lower ct)

Cotton Dust—Agency gave itself a determinate standard but broad power (regulate any pollutant reas. nec. or appropriate). Court cut back on magnitude (only significant risks) but gave more discretion for determining level.

2. Degree of policy discretion on agency’s part

American Trucking.  (Although setting NAAQS also big magnitude.); 

Rehnquist concurrence in Benzene
Majority: “reasonably necessary or appropriate” – handle for significant risk

Rehnquist: “feasible”  could mean anything, so how to decide stringency of controls.

How much does a Cotton Dust narrowing construction cure policy-making discretion problem?  

Defining “significant risk” (( American Trucking: EPA “any exposure” = impairment)

Where on a continuum of risk to determine what the standard should be? 

2 ways to structure that discretion:

1. Determinate standard: set a threshold X of adverse effects ( set allowable pollution level.  (e.g. < 50 deaths/yr)

2. Case by case weighing w/ particular evidence for particular pollution situation.  Problem: not much consistency, hard to tell how agency wll resolve question for next pollutant.  = a lot of discretion.

A2. The Relation of Agencies to the President

All admin agencies fall under Art II, in exec branch (most probably)
Ind. agencies are constitutional  

Independence the issue: Rethinking: not just purely executive/quasileg, but about what Congress is doing—if it’s reserving a role for itself in removal/execution of the laws, it’s encroaching on executive’s power = unconstitutional.  Can fire someone for cause, sentencing commission is purely legislative but Constitutional

Polar positions regarding the constitutional relation between the president and federal

administrative agencies: appeared to contradict & high degree of ambiguity & vagueness.

Myers v. United States, 272 U.S. 52 (1926) paramilitary vision—can fire agency head despite Congress intent, don’t need Senate consent

Pres empowered to fire postmaster w/out Senate approval, even though postmaster was appointed by and with the advice and consent of the Senate, and not-withstanding the specific provision for his removal for cause, on the ground that the power of removal inhered in the power to appoint.
Humphrey’s Executor v. United States, 295 U.S. 602 (1935) conception that Congress free to create admin bodies not even in executive branch Distinguishes Myers by saying FTC quasi-judicial, quasi-legislative… not purely executive.

Federal Trade Commission Act limits power of Pres. to remove commissioner to the provisions in the Act. Legislative intent, Commission = an independent, non-partisan body of experts, duties not political or executive, but predominantly quasi-judicial and quasi-legislative
Problem of coordinating and reviewing agency decisions, even w/in  exec branch, made ( difficult by 

1. Legal circumstance: fact that many statutes give the legal power to make regulatory

decisions not to the president, but to the head of an agency, to a cabinet secretary, to a board, or

to a commission. 

2. Political circumstance: fact that the constituencies affected by a particular regulatory decision often have an ongoing relationship with both Congress & the special agency, but not necessarily with the White House. 

· E.g. Trade unions, employers' groups, the Department of Labor, congressional labor committees often work together on many detailed regulatory matters. But  deal w/ the White House less often, typically on matters of grander scope than are at issue in most regulatory decisions. 

· Groups likely to be better informed about the details of a particular matter than the White House.

· Don’t want White House to interfere too often w/ general working relationships they have established 

( "Balkanization" of the executive branch, fragmenting into numerous sub-branches,
· exacerbated by Congress's growing tendency to create more and more subcommittees, each of which provides some check on agency action and simultaneously offers a degree of political "visibility" to its director (  different views about "correct" policy; support different agencies, or different internal bureaus of different agencies, in respect to policy decisions that will affect others. 

· E.g. Can the EPA adequately coordinate its own internal policies, let alone its policies that affect other agencies, when it must report to 34 different Senate and House committees and subcommittees? The administrator of the EPA is not infrequently in the position of having to testify before, and please, a wide range of committees and subcommittees, all with quite different agendas and commitments.
Call for closer presidential control of agency action: Pres, or those parts of the fed govt that respond more directly and immediately to the president's wishes, should be given more direct authoritative control over the detailed decisions that the agencies make.
Removal power

Congress can have no removal power (Meyers, Brauscher): can’t require removal or require that they concur in it.  If Congress turns authority to executive, does actually have to give it up, can’t keep a hand (like a removal power over exec. official) in it.
Feeds back on delegation issue: if Congress has control, will be tempted to delegate broadly.
President 

Art II allows for diff’t arrangements & degree of experimentation

“At will”  removal (state, justice); EPA (not dept, but limitations & powers) 
“Cause” limit Have adjudicatory authority—SEC, FTC
President “cause limit”  promotes accountability in the executive branch: big agencies w/ large programs ( head of agencies responsible rather than delegating to Pres. & having him subdelegate
· Civil service, even high officers (agency heads) 
· Congerss can limit removal especially when has adjudicatory power (like FTC)
· Degree of flexibility, insulation from the executive
· What does cause mean?  Failure to executive’s program?  No cases yet.
Can Pres. dictate to agency heads?  “at will” dismissal by Pres. for EPA, but Congress delegated power to agency head.  Seems that if Congress has said the admin decides, the Pres. can’t formally dictate.  He can influence her, but e.g. Bill Reiley realized firing would be costly to Bush I in political terms
Even more clearly true where there’s a cause limitation, e.g. commissionor of SEC.
Mixed DOT has National Transportation Safety Board (NTSB) 

Ind. prosecutor appointed by Att. General removed by courts or for cause by Pres.

Independent & Executive Agencies
Independent because Congress has limited the president's authority to remove their leaders.

CAB, FCC, FMC, FRB, FTC, ICC, NLRB, NRC, FERC, SEC.  "alphabet" agencies

Const. or legal position somehow distinct from other bureaucratic units more clearly within exec branch?

Legally:

(a) Simple limitation of removal authority creates authority. but "within an executive department" or not not determinative of whether Congress can limit Pres’s power to remove an agency head without cause.  E.g. Transportation Safety Board

(b) "Dictating policy" to an "independent" agency: many presidents think that they have some power to control the policies of the FCC, the NLRB, and the FTC. Conventional wisdom: quite limited power here, as a matter of law, but no solid judicial decision.

(c) "Dictating policy" to units w/in Exec branch—

i. if  run counter to the statute under which the unit operates; 

ii. certain units within the executive branch exercise delegated authority under statute, at least theoretically free from presidential power to dictate the ultimate decision.  Congress often grants regulatory authority to the head of a an agency, e.g. Sec of Interior, or Admin of EPA, rather than the Pres.  

iii. E.g. Pres probably can’t  directly overrule the FAA's decision to grant a license to fly—despite the fact that the FAA is part of the DOT—bec. Congress has delegated the authority to license to the administrator, not to the president.  Congress stated that the administrator "shall not submit his decisions for the approval of, nor be bound by, the decisions or recommendations of any committee, board, or other organization created by Executive Order."

iv. No authoritative answer to the question whether and in what sense the president can order executive branch officials to do what he wishes. Myers seems to suggest that Congress has the power to confer the power of decision on those officials—and to allow the president to fire them if they do something to which he objects. 

v. But see Kagan, Presidential Administration, supra: argument that statutes conferring power on executive branch officials should ordinarily be construed to assume that where the president wishes to insist on a particular outcome, he is entitled to do so. The Department of Justice has occasionally raised questions about the Myers dicta and suggested that the president can displace the agency head's decision if he wishes.

Practically
Regardless of what the statute says, the president can often determine who will run an

"independent" agency. Unfilled vacancies, resignations, and "throwing in the towel" often allow

a new president quickly to gain control of an administrative body. These independent agencies generally come into line, sooner or later, with the president's views. E.g. NLRB, FCC move as a practical matter with the political party of the president.

Alternatively, there are executive department officials that the president, for political reasons,

cannot remove from office (consider J. Edgar Hoover at the FBI or Frances Knight at the

Passport Office(  serve and make policy almost totally insulated from the Exec views. Wouldn’t want Pres to tell his attorney general whom to prosecute in particular cases. (b) The president has other ways to affect the policies of "independent agencies." The

"Organizational position" does not necessarily correspond with "policy independence" either legally or practically.

E.g. DOJ frequently intervenes in agency proceedings & department will also represent the agency in court( may influence its views. 

President controls budget requests. Budget and Accounting Act of 1921-  agency budget requests reviewed—along with all executive department requests—by the OMB, which may modify them. 

(There are a few exceptions, including the Consumer Product Safety Commission.)

Pres retains some control over the selection of certain agency personnel.

Some agencies: unwritten policy of consulting with the White House over high-level appointments, especially where the chair is politically indebted to the president or a White House sponsor.  Power to allocate "supergrades," the higher-paid positions without which an agency is virtually immobilized, is vested in the Civil Service Commission (CSC), the members of which are all appointed by the president. 15 U.S.C. §§1101, 1103. 

Pres control over introduction of substantive legislation & reorganization of the government 

· All legislation proposed by the president or the agencies must be cleared through OMB, though often an agency will independently approach a member of Congress with suggestions. 

· Since 1970, Congress has authorized sweeping powers to the president to reorganize the government; President Nixon initially created the EPA through such a reorganization scheme.

· Common conception, e.g. of FCC or FTC, as "independent." Matters at leaset psychologically.  Presumably solicitor general pays them greater deference than an executive department when he formulates a legal position for the government; OMB may treat their budget requests or legislative recommendations with greater respect. There is anecdotal evidence that the FCC and the FTC consider themselves to have a significant degree of policymaking autonomy from the president. 

· Several presidents have been reluctant to allow OMB to oversee the process of regulation by independent agencies, even when such presidents (above all President Reagan) made serious efforts to oversee and coordinate national policy. Members of Congress, even those of the president's own party, have asserted that the independent agencies are not for presidential or OMB supervision.

A3. The Relation of Agencies to the Article III Courts

Analysis: rely on procedures & controls… but Constitutional issues in reserve

1. Only Congress can legislate—Art I.  ( agencies can’t legislate. (Formalistic)

So what’s legislation Congress must do & what’s filling in the details

Congress must set forth: an “intelligible principle” to fulfill its legislative duty( permits broad delegation (some limits Shecter, Panama)
2. Congress can give admin agencies authority to adjudicate cases that otherwise would be decided by the courts (= transfer Art III court business to agencies) If:

1. Fair procedures for adjudication that the agency follows
2. Regular model of judicial review applies in admin adjudication—all questions of the law, including the sufficiency of the evidence to support the agency’s fact-finding.

Art III establishes a SC & authorizes Congress to establish lower fed courts. Establishes certain types

of original jurisdiction in the Supreme Court; Fed judges appointed by Pres w/ the advice and consent of the Senate (i.e., the Senate must by majority vote approve the appointments). Life tenure, pay

Legal issue: (separation of powers) Congress granting authority to agencies to adjudicate liability claims between gov’t & a private party or between private parties.

(e.g., a determination by EPA that as private party is liable to reimburse the EPA for hazardous waste cleanup expenditures; adetermination by the NLRB that an employer committed an unfair labor practice by firing union supporters and is liable to reinstate them and pay back wages). 

Crowell v. Benson, 285 U.S. 22 (1932): Established the general validity of agencies exercising adjudicatory authority, provided that review of issues of law, including the sufficiency of the evidence to support the agencies’ fact findings, is available. (private v. public right, private protected by review)

Moral formal separation of powers ruling

Marathon: Court concerned that giving bankruptcy judges power to decide (state) common law claims between 2 parties w/ very limited review was going too far.
BUT Shore broker-customer: FTC power to adjudicate ordinary state law contract claims between two private individuals upheld—structural analysis & litigant’s personal interest in judicial adjudication.

Thomas no Const problem w/ EPA deciding how much Pesticide Company B should pay Comp A for research it needs to get EPA approval.  Functional analysis: agency’s adjudicatory process integrated into regulatory scheme

Murky area now: questions of private right between 2 private parties—can Congress give a non-Art III court/agency/judge the right to decide the controversy?  (c/o/a doesn’t arise under fed. law)?


7th Amendment—jury trial issues

Right to jury trial in civil proceedings infringed when Congress creates an administrative scheme to

adjudicate liability claims between private parties?  

NLRB v. Jones: Only right to jury for  rights which existed under the common law when the Amend. was adopted—a suit at common law or in the nature of such a suit. NOT statutory proceedings where requirements imposed for violation of the statute & remedies for its enforcement. 

Atlas Roofing: If gov’t sues in its sovereign capacity to enforce public rights created by statutes within the power of Congress to enact, Congress can assigning the fact-finding function and initial adjudication to an administrative forum with which the jury would be incompatible.”

Due process (see more below): 

Agency, before it makes a decision imposing a Deprivation on a particular person (for example, by e.g. imposing a sanction, liability, or regulatory requirement), must generally afford a hearing at which the person can present evidence and legal argument. 

Courts have accepted delegation of large bodies of power to admin agencies & have upheld limitations on direct control by elected political actors (Congress through removal power or Pres.)  Created problem of agency discretion (power to legislate & review)
But courts’ emphasis on alternative checks other than former constitutional structure, including decision making procedures & availability of judicial review.
*No square constitutional ruling on availability of judicial review required by Due Process: fair hearings in adjudication (yes) & also judicial review.  Because often provided by statute or  courts have found a way to grant judicial review when important Const. or statutory rights are at stake by reading statutes broadly or narrowly as required.  If pushed probably would likely protect const. rights & probably statutory rights 
?’s also requires decision be subject to judicial review; impartiality; equal treatment

Does the assurance of the rule of law require court review of claims of constitutional right, and arguably claims of statutory right as well, when deprivations are imposed by administrative officials on particular persons? 

( Legal apparatus of judicial review has come to the fore in functional analysis: moved from formalism & const. categories (18th Cent. Const) in more functional approach in nondelegation principal, limitations on removal power, allowing agency adjudication.
Relying too much on judges & lawyers w/ no direct political accountability?

Still, the court hasn’t totally abandoned the possibility of separation of powers Const. requirements as some limit on what can be done w/ the administrative state.  

· It hasn’t invalidated any congressional statute under the delegation doctrine since 1935, but it’s still in reserve for extreme cases.  

· Same w/ Congressional delegation of power & limitation of exec. authority
Judicial review another reserve power… e.g. if Congress tried to eliminate civil suits from the fed. courts & moved to admin agencies.
Limitations on admin agencies by the Const. haven’t been repudiated… they’re in the background for extreme cases.  Normally, relying on admin procedures & controls.
B. Procedural Requirements for Agency Decision-making  & the Rulemaking Process (class 7-8)

Interpretation

1. Look at organic statute: creates/establishes the agency or a particular program (e.g. CAA)

2. Look at agency regulations: often agencies supplement/implement proc. requirements through regulations

Background: Functions in relation to Const. values & political values

1. Rules of law / separation values:   Promote agency compliance w/ law
… includes Const., statutes, agency rules, other applicable law.

Arizona Grocery: once makes an agency rule, can’t just ignore it.  Has to go through new procedure to get new rule.  E.g. if EPA submits regulation setting new source performance standards for fossil fuel electric generation plants, can’t apply a diff’t rule to a power plant.

Input of Procedure in Agency: Adversarial/hearing process is an engine for truth, weeding out errors would get in closed door decision making. Get legal argument, w/disputed facts, receive evidence & justify decision

Record of Judicial Review generated when procedure followed
Statutory limitations: political legitimacy for exercise in power—transmission belt from Congres’l electoral legitimacy & agency’s exercise of power via statutory authority for action in question
2. Discretion checking/Influence: sources of law given agency greater or lesser power of choice under circumstances.   Procedural requirements influence discretion by:

· Check power through delay, or threat of delay (prevent steamroll w/ procedural hoops)

· Input from affected interests / participation.  E.g. Env. impact statements controversial

· Foundation for judicial review: courts in last 30 years have not lmited themselves to ensuring that agencies conform w/ the law—where there is discretion, courts demand that it be exercised in a reasoned fashion & that it’s explained, considering impact on affected interests. Vs. in past, trusted political process to deal w/ agency exercise of discretion

· Transparency
Rule: Due Process requires hearing adjudication, but not rulemaking cases in agencies.  

Exemplified by 2 early cases…

Londoner v. Denver: Pavement of road & assessment of landowners on the road.  State court review precluded  Holding: Because it’s an adjudication, a hearing required before liability is fixed.  Hearing must allow landowner to appear in person & present legal argument & evidence.  Some sort of oral evidentiary hearing, how much formality required is unclear.

BiMetallic: reevaluation of property value for tax assessment purposes—a rule for all the landowners in Denver…. An indefinite category of people.  Holding: legislature wouldn’t have to provide a hearing for the same rule, so neither does the agency.

Issues: 

Why, when the legislature delegates power to fix a regulatory requirement, does there to be a hearing when the legislature can act w/out a hearing?

Accountability (( check on legislative process before pass law)  Hearing makes sure views get in that wouldn’t otherwise have to be considered by non-accountable reps (surrogate for electoral accountability) (or threat of a hearing)

Judicial review: did they comply w/ statute?

Both help ensure that will follow directives mandated by the people who are elected = transfer of legitimacy (as well as substitute for the benefits accountability brings)

Why when the power is delegated to adopt a rule, doesn’t there have to be a hearing (as a Constitutional matter)?

All the arguments about accountability apply equally to rule-making, that applies to even more people.

Formal argument: Has to be an actual deprivation of life, liberty, property: only at the adjudicatory state does the deprivation clause get triggered.

Functional arguments:

Holmes’ impracticability argument: he has in mind a trial type hearing—could be something more stream-lined (class actions, notice & comment)

Affected interests have a say if no hearing: lobbying, go to legislature

Vs. effects a particular individual person: not much political power, need for legal protection the strongest. (of course, imperfect)

APA: Basic structure of procedure for federal admin agencies
History: 1946. Before that no general code of procedures—particular statutes for agencies, some regulations, court decisions (common law admin procedure).  Applies to states & fed gov’t

Due process issues rarely crop up bec. extensive statutory system of proc. requirements that generally satisfy due process

Drafters (Att. Gen. committee) sought to synthesize process into a code
In response to attacks on the New Deal (lawless, lacking in fair procedures, biased).  Hasn’t been amended since, except wrinkles of Freedom of Information act…

§551(1): which agencies subject to it.

Rulemaking: most powerful engine for decision making (in notice & comment)

Formal:traditional understanding was that was required in setting rates & similar requirements that determined revenues & profits of regulated firms, but Florida East Coast- SC concerned w/ delays & other dysfunctions severely restricted coverage by requiring the organic statute explicitly provide for a “hearing” “on the record”

Informal notice & comment: (1) general notice of proposed rulemaking in Fed. Register; (2) opportunity for “interested persons” to comment, option for oral argument; (3) issuance of “a concise general statement of [the rules] basis & general purpose”; (4) substantive rule—at least 30 day delay in effect

Adjudication: everything that’s not a rule or regulation.  §551(6), (7).  Broad, residual.  “whole or part of a final disposition… in a matter other than rulemaking but including licensing.”

Not just conventional adjudication (Overton Park) management, administrative functions

e.g. Specific litigation controversies between adversaries (e.g. denial benefits, penalties, license revoked); Agency decision to spend money or not on a project, authorize action.  Overton Park.

History: Cmpromise to address lack of impartial adjudication in mission oriented agency e.g. NLRB for union but agencies rejected separate administrative courts.

Admin law judge (= hearing examiner, subject to Civil Service Commission not agency) + formal ADJ hearing +Priv party (lawyers) + Agency prosecutors

Agencies seek to avoid formal adjudication, courts sometimes comply.  Chemical Waste Management—EPA given Chevron deference on RCRA ind. decisions; Penobscot Air Services v. FAA
	
	Organic statute does provide for decision on the record after opportunity for hearing

Review: “substantial evidence on the record”


	Organic statute doesn’t provides for record & hearing

Review: arbitrary & capricious

	Rule-making
	Formal rulemaking §553(c), 556-7

Peanut butter hearing: a trial type procedure—taking of evidence by ALJ, adversary trial, opportunity for appeal  Almost never occurs now


	Notice & comment §553

Benzene.   No oral hearing, no cross examination—submit pieces of paper

	Adjudication
	Formal adjudication APA §554, 556-7; exptns §554(a)

When statute lacks formal language, courts tend to interpret as providing when agency is imposing a sanction or liability (Background Const. Londoner)

Seacoast Anti-Pollution League—only ind. affected, EPA will make finding of facts.

Wong Yang Sung: required for deportation of alien ( read requirements into statute
Uses: sanctions, revocations, finding of unfair labor practice, e.g. SEC suspends license of broker


	Informal adjudication (no APA procs.)

Sort of residual category.  98-99% of what gov’t does not a rule ( adjudication.

Highway Admin delegates funds to build a hway, Forest Service K to cut timber in forest… 

No hearing: admin routine, pensions, claims
Other procedures provided by other means—agency regs, judicial requirements


IV. JUDICIAL REVIEW OF ADMINISTRATIVE ACTION

A. Availability of Judicial Review (class 9)

Ultimately about power: power of the courts vis a vis the other branchs of government—when can a court consider the constitutionality of a statute (court & legislature) or legality of administrative action (court & executive)? & whether citizens have a legal remedy, in addition to their theoretical political remedy.  Lawyer’s law:” admin procedures, availability of judicial review is technical, unintuitive.

Shapiro & Tomain, REGULATORY LAW AND POLIC 3-2 (2d ed. 1998) [Packet Item I]
History 

Deprivation—Non-Const. admin law: state APA’s enacted in late 18th – early 20th century, in sub-Const. admin law.  Protection limited to common law protected interests bec. one of primary ways of getting review is to bring a tort suit v. the officer, e.g. after they’ve already taken action against you , then officer would take an affirmative defense of statutory authority.  Judicial review of commission’s order—but only people who get review, hearing at agency level

Statutory affirmative entitlement = property for purposes of due process clause (expanded def. of Const. protected interests beyond common law rights to statutory rights/entitlements)  What process is due: balancing test… can’t have a full trial, but some opportunities (summarized in Pierce note)

Goldberg v. Kelly: (AFDC recipients)

Right of effected parties to comment on decision making

Scenic Hudson v. Federal Power Commission: Court grants a right of intervention (reopen formal adjudication) to ( & right of judicial review bec. their interests are specifically represented in statute bec. they represent the interests of fish & wildlife & fish & wildlife that are among the interests the commission has to consider in passing on the project.

US v. Nova Scotia Food Corp: No opportunity for meaningful comment by (smoked fish) industry bec. FDA w/held scientific data from record.

Did the agency take a hard look at a complete record in making the rule? 

Record must include All comments, agencies documents, proposed rule, final rule, preamble (opinion)

( Court knows whether adequate considered by comparing comments to preamble 

    (did they address important points w/ evidence)
State Farm: Insurance agencies challenge National Highway agency safety regs as too lax.  SC takes a hard look at agency’s decision to rescind seatbelt rules.  Statute: “safety + “reasonable & appropriate”

Causes of Action require

1. Substantive claims

(a) Legal claims: substantive error on part of agency

Constitutional right on part of litigant (rare)

Statutory right (Goldberg AFDC), or Limitation on agency authority in the statute (Benzene)

Arbitrary & capricious exercise of discretion

· Must have interest protected by statute (Scenic Hudson)

· APA: right to be free of A/C decision

  (b) Substantive factual claims: record inadequate factual basis

2. Procedural violations

Requirements to obtain judicial review

1. Jurisdiction

(a) Specific j’n under organic statute OR

(b) Special jurisdiction, especially §1331 federal question jurisdiction OR

(c) Defend enforcement action

2. Sovereign immunity §701

Against individuals

· Bivens actions: 4th amend right creates c/o/a against the officers

· 42 USC §1983 civil rights acts—c/o/a against any person who violates rights under color of law.  E.g. v. local police officials, prison administrators

Against the government

· §702: government has waived immunity, except where remedy sought is  $ damages.

· Court can hold unlawful & set aside an agency action.

· Tort claims act allows remedy for a garden variety tort against gov’t, but can’t get tort action w/ respect to discretionary actions, e.g. FDA negligently approved a drug.

· Tucker act (breach of K claims)

3.  Reviewability: §703 review except:

(a) Statutes preclude review

i. Express—statute says “no review” e.g. Superfund  (IS Constitutional)

Courts often find a way to read around express preclusions of review, especially when Const. question at stake  Rather than striking down the statute & explicitly recognizing Const. right to review

e.g. Veterans Admin. denied veterans’ benefits to conscientious objector who performed civil service at home rather than going to war.  Statute precluded his benefits & said “no review under any fact or law, …”  Court got around it w/ an exceedingly strained interpretation

ii. Implied preclusion

e.g. Ag department passed reg. that essentially fixed prices for milk

Strong presumption of review.  ( implied preclusion rare.

(b) Commitment to agency discretion by law (also pretty unusual)

Statute has to give agency not just a lot of discretion (Scenic Hudson), bec. have review for abuse of discretion

Heckler & Cheney: death penalty opponents v. FDA: certain lethal drugs for injections hadn’t been tested for safety & efficacy & ( FDA should take action vs. TX.  Court said this is enforcement discretion.  Whether to take action against a particular organization about a particular drug… is not subject to judicial review unless statute provides something, or you make a Const. claim

Webster v. Doe: CIA employee fired by director (Doe), allegedly because gay.  Statute says CIA director can terminate any employee whenever deemed “necessary or advisable in interest of the U.S.”  Court said commits decision to CIA discretion & was no Const. or even statutory right not to be discriminated against based on sexual orientation

4. Ripeness §704  Codification of prior judge made law

Agency argument that not ripe until they brought an enforcement action,  not when it’s published. ( no proper, ripe case  =>  rejected in Abbott Labs—strong presumption that regs are subject to review even if they’re not enforced.  Costs $$ to little choice to comply w/ regulation or be subject to very large penalties & reputation injury

Laundromats wrote to agency to see if bound by Fair Labor Standards Act (answer: yes)—court said yes, could get review of a letter
5. Exhaustion of admin remedies: have to present all your claims to the agency before going to court.
· efficiency

· benefit of agencies’ views on matters

· avoid harassment by litigants
· waste of money, lost rights to litigant… may be bypassed if agency really clearly out of line.
6. Standing APA §702
Regulatory regimes that embody interest in the commons, yet legal system that demands individual litigants.  History: traditionally, remedy was against official bec. of sovereign immunity.
a. Common law right—have to have a protected interest in some thing.  Limiting standing to that wasn’t particularly sensible when organic statutes created rights beyond the common law—e.g. Chicago Junction case: right to equal treatment under statute ( standing.
b. Organic statute may give right to certain categories of person (supplements common law rights & depends on specific statutory construction).  E.g. citizen suits, FCC gives rejected applicant standing in court of appeals.  (* but still must meet constitutional injury in fact.  Lujan)

But often unspecified.  E.g. §307(b) Clean Air Act, §1331
1. APA §702 right of review Legal wrong = they violated your rights. 

Ind. w/ particularized interest in reg.  Group has remedy through process, but court’s role is only in protecting ind. & ind. rights.  …. however,

2. APA §702: “Adversely affected or aggrieved:” if statute provides language to indicate protecting that group, then can act as private attorney general: Right to standing, but then in court, bec. don’t have a right yourself, have to present as fighting for the rights of the public at large (here, listeners) & how their interests will be adversely affected by the administrative decision. (e.g. reduce competition, decrease content variety & diminishment of range of views consistent w/ values of 1st amendment, increase costs).  Implicit collective action problem.
FCC v. Sanders Bros. Radio Station: competitor may be the only person w/ sufficient economic stake to challenge the agency, even if itself doesn’t have a legal right or interest.  What congress meant to do w/ “adverse affected or aggrieved”
3. w/in scope of statute

Data Processing “Zone of Interest” economic or some use/enjoyment, some nexus, even if it’s widely shared.  + Injury in fact= Constitutional requirement
Association can represent interest if its purposes are germane. Ind. members don’t have to be parties

Expansion of statutory right in 1960’s: access to courts to correct agency failures

loss of faith in agencies, … (but see next section—still Art III requirements)
Sanders Brothers- precursor
Scenic Hudson, e.g. intervention rights in adjudicatory proceeding + judicial review & giving statutory interest in have interests considered in a comprehensive plan

United Church of Christ: group of listeners opposing renewal of station for engaging in racially discriminatory programming.  Court said public has an interest in renewal decisions.
Data Processing—zone of interest… move away from injury in law to injury in fact—actions of agency have adversely affected party in some way or another.  (competitor, not “directly” effected)

Clark—zone of interest seeking to be protected by statute.  generally, if your’e someone actually injured ( yes

1. Regulated injury; 2. Part of group Congress intended to ‘benefit’ in a loose way- shared interests.

Chevron: Injury in fact = reduced demand for services “within the zone.”  Not regulated by statute.  Even though primary purpose of statute is to protect health & env, not to provide business to waste treatment companies.  

No common law interest in K-opportunities, no legally protected interest (vs. the firms).  

Collective action problem?  Some congruence of interest, But also some conflicts… e.g. Superfund communities don’t always want the lowest possible risk, also want beneficial use from the limited amount of money. … but for now, we’re stuck w/ Justice Douglas’ interpretation.  Remember that in 99% cases, standing not a problem, though it is a significant issue in env. cases—ability of interests to get a remedy & power of courts & agencies.
Sierra Club v. Morton (Mineral King Valley)—there WAS an injury in fact—env. group protecting esthetic integrity of area, BUT no one there directly effected by agency decision ( outside zone of interest. (Douglas)

(-Sierra Club was attempting to establish a broad ground for standing—representative of national public interest (rather than narrower ground of those who would, theoretically, suffer injury in fact)

· Philosophical (commodity & opening door to comparing best use)

· Legal: impact litigation (personal glory, ideaology, + future Sierra club cases precedent)

· But risky—could’ve won for member who hikes in the Mineral King Valley… instead lost injunction (all that time Disney’s cutting down trees, building building building)

Congress can get around zone of interest by granting standing to anyone (citizen suit provisions) BUT Constitution still requires injury in fact—causation & redressability.

Lujan (ESA doesn’t apply to activities outside US, even if funded by US)

Moral interest not basis for standing. Not ideological—sitting in NY sad about animals not existing anymore.  (dissent: empty formality?  ( could have bought a plane ticket & got standing)

Standing frames resolution on the merits ( want concrete involvement
But any interest, e.g. donating $1, if we knew the people would go back there & suffer from witnessing the asthetic injury. (court doesn’t reach the question of whether can think of as “arguably w/in the zone test”?)

B. Judicial Review of Questions of Fact

Judicial Power = Cases or Controversies

Agency discretion ( expertise, …  but worry that admin agency bad decisions ( subvert the law

( universal notion that agency determine sufficiency of the facts.  

In review, court defers to agency fact finding but have to satisfy that sufficient evidentiary support to make it a rational/non-arbitrary fact conclusion ( not undermine the law

Defining the scope of the deference Same question for higher courts dealing w/ appeals—deference is given, but still review.  Different standards (clearly erroneous, but highly contextual case by case application)

Formal adjudication, formal rulemaking: “substantial evidence on the record”

Notice & comment & informal adjudication: arbitrary & capricious standard for fact finding as well as exercise of discretion = something between total deference & de novo on part of the court.

Motor Vehicle Manufacturers’ Ass’n v. State Farm SC takes a hard look at agency’s decision to rescind seatbelt rules.  Statute: “safety + “reasonable & appropriate”
MCI Telecommunications Corp. v. American Telephone & Telegraph Co., (1994) Scalia: 1934 Communications Act requires long distance tariffs for services & rates with FCC and gives FCC discretion to “modify any requirement made by or under the authority of this section.”  FCC exempted all new long-distance carriers from filing tariffs.  

Scalia: too great a change ( w/in “modify” (dictionary).  Chev I—unreasonable interpretation statute

American Mining Congress v. EPA (D.C. Cir. 1987) (Chevron I) EPA reg of soon to be recycled materials as hazardous “waste” rejected.  Common meaning.

Babbitt v. Sweet Home Chapter of Communities for a Great Oregon, (1995) Agency interpretation of “take” & “held” in Endangered Species Act upheld- agency right to prohibit landowners from undertaking actions that would harm endangered species

Allentown Mac (review of fact)

Labor dispute (unfair practice) employee “testimony” enough to show good faith doubt?

Holding: SC CA 5-4 sets aside board determination on ground that wasn’t supported by substantial evidence on the whole record. On its face, 7+ people expressing doubt sufficient to meet “good faith doubt”

Standard of proof = “objective good faith doubt” by company.

Problem: case by case adjudication to keep political insulation, Court suspects in practice standard actually applied is harder than good faith doubt—when the test is satisfied, say that doesn’t satisfy the facts… twisting the law in a stealthy way by de facto applying a much more stringent standard to the employer.  SC court suspects application of the more stringest (union-friendly) norm ( wants to send signal that need to do it explicitly & review it as a matter of law
C. Judicial Review of Questions of Law (Herein of Statutory Interpretation) (class 10-11)

Overton Park—precursor to Chevron I & II.

Expenditure of fed. funds to build a highway through a park was an instance of adjudication for APA purposes, “plainly not an exercise of the rulemaking function.”  

—Strong presumption for review, defeat arguments of implied preclusion.

Holding: Arbitrary exercise of  discretion- didn’t review other possibilities.

1. Define scope of statutory authority & factors to be weighed

Chevron step 1 traditional tools stat. interpret & is Congr. intent established?

Chevron II if statute ambiguous, defer to agency interpretation of the statute if reasonable

2. Arbitrary & capricious hard look approach to review exercise of discretion (agency policy: case by case application of statute in particular circumstances, where the interpretation doesn’t dictate a clear result)

Procedural—did it follow its own procedures—didn’t adequately explain why

Substantive—standard set 

Traditional tools of statutory interpretation (where all the court’s action is)

Statutory language—specific provisions at issue, other provisions of the statute, structure of statute as a whole

Background & purpose what was the common law/pre-existing admin scheme failure that led to statute at issue?

Legislative history

Chevron holding—The balance.  

(1) Particular holding: reverses DC circuit & allows “bubble” definition of “source” – not up to judges to impose their policy preferences when statute ambiguous

(2) Broader Chevron doctrine: reduces judicial role in construing statutes—no discretion to give deference to agencies (as they did in Benzene, SC v. Ruckelshaus), in part because of political accountability of the executive—signal that heyday of ‘70’s judicial env. activism over.

D. Judicial Review of Agency Exercise of Discretion (class 11-12)
Chevron II “reasonable” courts hardly ever apply a substantive approach but rather make certain agency has shown it balanced the relevant factors.  (up to the agency, not the courts, to determine a particular outcome)

Review for: 

1. Adequate records on alternatives/options, 

2. Reasonable explanation supported by the record – choice has sound factual basis & answered factual & policy criticisms

· is this the right way to do it?  Who’s in charge, does the extra 5+ years on remand work, ossification of rulemaking process, time & $$, just legal boiler-plate…. ?

· but does improve the process: more careful & informed agency decisions, though still driven by their mission.

Scenic Hudson v. FPC (II) (2d Cir. 1971), rehearing en banc denied by equally divided court (1972)

(after remanded was procedural): agency promulgated pretty much same rule & court says no substantive review on the policy, though court skeptical. Very hard to get review on substantive grounds
V. OMB REVIEW AND COST-BENEFIT ANALYSIS

A. OMB—Cost benefit analysis requirements for agencies.

If statute permits, must use it.   

If statute doesn’t allow it, must do it & make the report 

= System of review in regulation through executive office, operating || w/ system of judicial review.  

= 2 competing/complementary systems for review of admin. decisions

Clinton order is the current law.  New admin. hasn’t replaced it.  Takes a lot more things into account for what agency must consider than Reagan order did.

Approaches to managing reg. state; methods for addressing potential agency failure

Academic history

Law & econ roots in anti-trust law, “regulated industries”: 

· Beginning in 1960’s. impact of legal rules & institutional arrangements on operation of markets & particular industries.  Size bad or efficient, best arrangement for consumer welfare

· Looking at regulated natural monopolies (gas, utilities, phone, railroads, airlines) & analysis was highly critical of need for such regulation ( dereg., economic analysis informing rules

Late 60’s early 70’s: extension of econ. analysis to non-market activities

· Dam projects attacked as porkbarrel

Evolved into academic writing on use of cost/benefit analysis in fields of regulation outside economic field & into new social regulation (env, health, …) – consumer welfare

Institutional history

Bureau of budget: provide executive opinion on overall budget & how allocated. Evolved into OMB

Early 70’s (deficits): concern w/ budget discipline that has remained with us.  View of regulation as (another) form of government spending. Notion of “budget” for private sector resources spent through regulation

Concern of economic competitiveness (Japanese 70’s & early ‘80’s)

Public choice analysis: excessive regulation bec. of bureaucratic tunnel vision & alliance w/ interest groups ( goals > much about costs

Beginning w/ Nixon, presidents have developed a system of review of regulation focused on new rulemaking by federal agencies (esp. EPA).  Carter greatly strengthened, Reagan Exec Order #212 91

Strong criticisms from democratic congress

· Process based: transparency, holding up

· Substance: appropriateness

· Clinton continued same structure instituted by Reagan

· Complaints from Congress have pretty much subsided, tacit endorsement.

Highlights of Reagan & Clinton executive orders

A. Procedural components for new regulations

For significant regs

Prepare a regulatory impact analysis (RIA) for a proposed major rule

· incorporated into notice & comment rulemaking process

· before its published in federal register

· so summary of RIA included in rule-making record before public comment

· then final rule back up to OMB & down, & published in fed. register

· parallels notice & comment process

For proposed rule, not final rule

· Allow for public comments

· Slows it down

· Can quash or modify rule before it’s made public

OMB tries to review every reg, though work done by rel. small group of people is nec. limited

Resolving the problem
· Call up agency, go back & forth over phone/meeting – bureaucratic negotiation

· OMB can write a letter (prelude for negotiation at a higher level)

· Can get bumped up to higher up in exec., including formal review by VP

B. Substantive components for new regulations

Must be followed by proposing agency “to the extent permitted by law.” 

Beyond procs & subst., a lot depends on how aggressive OMB pursues, political capital exec. want to invest in it.

Reagan OMB was fairly aggressive, OIRA head (administers this) was Justice Ginsburg, Bush Sr. moderate, Clinton fairly moderate, Bush Jr. headed by a risk analysis guy

Reagan orders: Basic notion of regulation by requirement of RIA (significant = $100 mill/yr)
Regulatory agenda set each year—agencies have to set forth plans for coming year, assess existing regs (supposedly)

Clinton executive order: Modifies but preserves most basic features of order dealing w/ regulatory impact analysis & OMB review of new reg & continues regulatory agenda approach Key differences

1. Procedures
Conduit problem: going through OIRA seen as secret, backdoor method of influence, reinforced by campaign contributions.  Solutions in Clinton order: 

(1) Face to face contact highly limited only Administrator of OIRA can meet w/ people outside the admin. branch.  That way it’s not routine, notice, …

(2) Info publicly available & info submitted goes into administrative record—addresses concern that industry would submit ‘evidence’ that agency/public groups would have no opportunity to rebut.  (Bush Sr. had administratively moved to deal w/ this problem)

Limitation on scope of regulations reviewed: only formal regs: Notice & comment procedure has become burdensome over past 20 years.  “Exception for interpretative rules & general statements of policy,” which aren’t legally binding as regulation is.
The Before & After versions have to be put into the record to reflect the impact of OIRA review

Deadlines for timely completion—to prevent “the long ‘no’”

2. Substantive principles: more flexibility, allows for objectives & results that don’t maximize net benefits (in the way normally computed anyway)
2 principles of Clinton order

Cost effectiveness, not cost benefit: assumes you’ve already set the objective, rather than choosing the objective based on net benefit  Cheapest way of meeting an objective rather than maximizing net befits allows for a less efficient goal (e.g. 90% control)

Objectives: “justify the cost” (rather than cost/benefit): Reagan was just maximizing net benefits.  
Positives: Justified bec. it’s cleaner; Leaves a lot more leeway. More flexibility under a performance, rather than a specification standard: allows for intangible, long-term impacts, distributional concerns.  

Negatives: but (er costs; harder to monitor

Scope of discretion (Substantive procedures followed only to the extent permitted by law)

If the statute forbids (e.g. under Reagan order) cost/benefit analysis, then contrary to statute bec. this is all w/in the realm of alternatives given by legislation

Does the statute allow agency to consider these substantive principles?

Even when statute grants discretion, statute can require certain factors to be taken into account or forbid certain factors from being taken into account.  (Overton Park)

= a question for courts to interpret, but agencies/OMB have to grapple w/ it as well in making their decisions.

E.g. OSHA provisions in Benzene, Cotton Dust: standards had to be “reasonably necessary or appropriate” (§3(8)) & protect health “to the extent feasible” (§6(b)(5))—

“reasonable necessary” = significant; 

appropriate – can’t look like a cost/benefit analysis.  OSHA doesn’t provide for an explicit cost/benefit standard, though agency does it at some level bec. feasibility.

Feasible: might or might not be consistent w/ cost/benefit analysis.  (could be feasible but not worth it, or vice versa)

Gravitational affect on the agency’s decisions

State Farm auto safety standards statute: “reasonable, practicable, appropriate” read as meaning cost/benefit trade off

Political background different

Distributional elements: costs of auto safety directly visited on protected/benefited group, vs. worker safety where workers bear burden & consumers/investors get benefit.

President’s authority to issue the executive order

Procedures—RIA; Substantive principles taken into account

Source  

Art II “President take care that the laws are faithfully executed”

Paperwork Reduction Act: applies to requests for information

Unfunded Mandate Reform Act: analysis of imp’t regs (measured by $$ impact)
Small Business Regulatory Flexibility Act (SBRFA): analysis of imp’t regs on small biz, consider alternatives, weigh cost benefit.  Judicial review of compliance w/ procedural requirements.

Congress seems to have gone along w/ basic notion that this is a good idea, supplemented what’s being done by executive orders w/ additional requirements on specific topics… 

Politically, tacit acceptance of executive orders.

Legally, comes back to Art II

Dictating particular decisions (directly) not legal, when Congress vests power in heads of particular agency.  But, dictating across the board procedures, priorities… 

· Too much power, too centralized?

· Transparency, coordination & consistency…?

· Accountability—Pres. as an institution—unelected guy behind a door dictating solutions

· Breyer: suggests something greater OMB… executive branch review authority w/ itself substantive authority, expertise, an attractive career path.  E.g. France Napoleonic centralization (conceille??)… but probably wouldn’t get very far here.

Enforcement

· Courts not very competent about getting into details

· Don’t want to further complicate & prolong an excessively litigious system

· but does push certain policy objectives

· Court have gone along, notwithstanding precedent in some other areas that inernal procedures ( rights in private 3rd parties.

Judicial Review: generates additional info parties can use, even though not themselves enforced
· Courts don’t directly review compliance w/ executive orders

· Substantively w/ SBRFI or unfunded mandates, but material generated  by reg. impact analysis, etc.. goes into the rule-making record & that goes to the court

· = material that can be usd by either party, or any party to the review proceeding to take what supports its case.  E.g. parts of impact analysis can be used by industry, states, environmentalists…

· e.g. Corrosion-proof fittings
· Court seizes upon not to say that exec. order was violated, but violations of statute, agency’s decisions was arbitrary & capricious

B. The Use of Cost-Benefit Analysis in Regulation (class 13-14)

National Env. Policy Act requires env. impact statements for major federal actions adversely affecting the env. as procedure to require other agencies (that might give short shrift to env. issues) to compile info on env. impacts & have process for public comment & review (transparency) & consider alternatives.  (process)

· Procedure for decision making

· Procedure for systemic decision-making that tries to take into account all the relevant factors

· Full disclosure law

Cost benefit analysis can be thought of as a substantive decision rule: adopt decision w/ highest net benefit to society

Process

1. Identify problem—market/private law failure

2. Proposed regulation designed to alter private conduct to redess the market failure

a. Do nothing—compare reg. to status quo

b. Alternative regs

3. Systematic accounting of the benefits of proposed reg. benefits & cost.

· can become exercise in creativity (State Farm, DOT, ozone regs)

· depends on how to value

4. Substantive rule
5. Choose alternative that maximizes net benefits to society 
(last bit of cost often the most expensive – 90/10 rule)
Valuing risks/benefits: 
Different statutes w/ different provisions/standards/requirements as to how the agency is supposed to go about risk management decisions, often for the same substance (e.g. asbestos, lead in air, water, TSCA)

Depends on how to value.
Lives saved/reduced severity – at broadest level, include reduced insurance costs, macroeconomic (same w/capital costs & operating costs to injury)

Lost earnings (but implies value of life ( earning)

Willingness to pay—choice & risk.  Influenced by wealth, but even people who aren’t working would presumably pay for some sort of enhanced safety

Compensating wage differential ( value of life ~= $5-7 mill

What people actually pay for the safety

Quality adjusted life years

Depends on needs & wealth of country (e.g. argument for lesser env. standards for 3rd world counties)

· Wouldn’t it be better for Congress to just pass the value?  (that’s going to happen…)

· Thinking wholesale across portfolio of risks

How to treat uncertainty about actual impacts (benefits and costs to injury), even in physical measures (hard market costs, …)

· extrapolotion also tremendous difficult 

· Consultants, … compliance w/ regulations ended up costing less than the gov’t estimated

· Industry pessimistic estimates
· Also incentives, … to find cheaper ways—impact of innovation real.

Discounting—amount would invest today to get benefit at end of x years

Regulation ( reduced exposure ( cancer avoided (value - $1mill)( cancer death averted

Should we have discounting to net present value?

Both benefits & costs?

Appropriate rate of discount?

· Market rate of discount… e.g. 8%

· Social rate (might be lower)… 3-4%

Asbestos—OMB said cancer cases avoided; EPA wasn’t against discounting, but wanted to do it at reduced exposure.  See Corrosion Proof.

· Note—should depend on risk in question.  e.g. type of cancer—risk/exposure & sickness/death

· In general, reduced exposure can be a benefit (monitoring costs, mental, …)

· Picking any one of those points as the relevant measure, the value would be different (presumably increasing)

e.g. Climate change: serious effects could be 100 yrs from now
Analytic issues C/B

Selection of consequences to analyze – risk/risk, collateral, benefits

Quantification of consequences (uncertainty, etc…) e.g. State Farm how many lives saved, Scenic Hudson consequences of pump storage plant, how much cost for industry to comply w/ reg?

Valuation of consequences

Qualitative differences among benefits/costs

Discounting better to have a benefit today than in the future ( discount future benefit

Distributional aspects (e.g. Superfund valuation on # lives saved benefits urban areas > rural bec. pop. density)

INSTITUTIONAL ISSUES: who should be doing it?  OMB through exec. order process (outside of the courts) or in the courts (Corrosion Proof), or should congress step in & give a value of life or legislate about the process (rather than passively accepting executive branch initiative)

Regulatory reform (proposed legislation ‘90’s)

1. Super-mandate—generic constitutional C/B everywhere- probably majority support

2. Judicial review of C/B & Quantitative Risk Assessment (a la Benzene order to OSHA)- too controversial( votes weren’t there for a separate super-mandate. ( still left to exec. branch & courts

Regulation of Carcinogens (Benzene) (see handout in binder)

What is safety: agencies seek to make reg. target safe, but safety comes in degrees.  Don’t know what “significant risk” is either.  C/b balancing… ?

Reg. objectives: information; wages reflect the true cost of risks; unequal bargaining power; paternalism… proper safety question again

Practical problems: no direct information about risks at low levels—how to extrapolate from higher levels, often from different popoulations. Choice of dose-response curves

Testing for risk: tens of thousands of chemicals in common use; exposed to small amounts cumulatively over long periods of time; 

· inexpensive tests crude (Ames salmonella—alters DNA); 

· epidemiological tests (arsenic case) or animal tests (time, $$); controls in human pop. & time of observation; confounding factors

· animal tests: extrapolating from animals fed high doses + animal model (weight, genetics, cumulative exposure to other carcinogenics)

· retrospective testing—match group to control after.  Still selecting groups difficult—small risks & unknown biological causes; confounding factors; accurate reporting

· mathematical models: scientific nature of disease (etiology) & nature of substance still in question

Use of experts: more informed uncertainty.

· selecting members of expert panel—conflictgs of interest ( academic > industry ( no firsthand experience, bias, recruiting difficult (time)

· little info for panel to consider ( panel informally inquire to non-panel members, distrust

· very limited conclusions, especially when made public: scientific conclusion ( what needed for policy decision – specific numbers.

· Panel members may write to reflect their ultimate policy view between the lines—disguised j’ment

Appalachian Power Co. v. Train

C/B case- warm water as CWA water pollutant; Holding: AC


Interest = protecting the env, not preventing pollutants as a benefit in and of itself… arbitrary & capricious not to look at ultimate env. benefits
Corrosion Proof Fittings v. EPA asbestos—EPA should have used incremental analysis to consider intermediate alternatives & their CBs
Background: Pretty rare how court digs into the #’s. Compare w/ Appalachian Power.  Most courts don’t go this deeply into what’s demonstrated by the OMB process.  

· #’s are here, now… vs. Appalachian in ‘70’s before OMB exec order & part of rulemaking & final rule record.  ( compliance w/ exec. order, but #’s & analysis are part of the record

· going too far in going into the C/B issues?  Technical competence?

· In the end, EPA came back w/ some partial bans

Incremental analysis: EPA, in final rule, didn’t consider anything in between doing nothing & total ban—should have considered intermediate alternatives & their C/B’s.  Basis for lawful requirement: violation of TSCA statute’s “least burdensome” requirement

EPA’s basis: probably political hit (explaining some asbestos ok to press, unions) & takes linear function for cancer as a basic assumption

Discounting Time of injury, rather than time of exposure, as discounting point.

· EPA tried to move the event (def. of the benefit discounted) forward in time so that the impact of the discounting would be less.  (question of how to define the benefit)

· Problem: investing more to prevent early deaths than the remote deaths… isn’t it better to spend resources on preventing quick deaths (e.g. die at 40) than those further in the future (e.g. die at 65)

· Seems that EPA picked the exposure but used the figure for death avoided.  Analysis of court not quite clear

· EPA used fairly low discount rate (3%) ~ “social rate” of discount, not opportunity cost in market

Un-quantified benefits: how far out the analysis went—EPA over a limited time (~20 yrs) & then included unquantified benefits beyond that time frame.  Court says they should’ve done the quantification if they wanted to use them.  Problem bec. can’t quantify everything, limits to  analysis, judgment has to be applied, have to give some deference to the agency.

Substitutes for Asbestos

· Risk/Risk—substitutes are carcinogenic themselves.  Analysis needed.  (though asbestos uniquely hazardous)
· But Technology forcing
Holding: Cost/life save arbitrarily high: cost of life too high.  

More charitable reading of the ruling: statute makes all the considerations relevant.  EPA arbitrary & capricious up until this point—agency could come up w/ same result if it explained it better. (process)

This—substantively, arbitrary & capricious to come up w/ this result. … judicial over-reaching?

Qualitative risk assessment

Basic idea: Concentrate more reg. resources on reg. programs that save lives more cheaply & do less high cost/life saved types of reg. ( save a lot more lives if resources held constant

Set of decision-making tools requiring judgment, only as good as decisions going into them.  Can lead to decisions ignoring important qualitative, ethical considerations.  Narrow & analytical power vs. opening up & diminishing analytic power… 

· But valuable addition to tools of reg. policy-making: virtue in providing different ideas, way to achieve the objective (getting 90% w/ less cost)… generally leads to better regulation

Differences in cost between generic transportation – occupational – environmental (p. 40)

Don’t take into account cost allocation, e.g. ecological benefits, health… not just lives saved also included in environmental regs

Mutuality (e.g. driving, occupation- getting benefit, less passive)

Distributional (who bears costs & gets benefits), 

Political: Transportation, Energy Dept. v. EPA—mission of transportation (safe transpo, but still clearly transportation), Energy (make sure people get energy) institutional pathways, support of bureaucratic mission from Congressional committees, …

Benefit/benefit tradeoff?  Investing in one type of reg. for a risk vs. investing in another, making allowances for contextual differences ( targeting resources

Psychological salience in a democracy… influence of experts, who may miss important qualitative aspects (Breyer)

Models for Regulatory control—responses to OMB ossification

1. Informal political bureaucratic process

2. Rulemaking w/ hard look review (& paper record)—Reg Neg

3. OMB C/B + Review—Leg. veto

Ossification: Critique that as a result of this paper look procedure & hard look review, rulemaking process ossified.  Time, lot of info assembled by agency, comments pour in & agency has to respond in detail (bec. court will look closely), do additional studies/analyses, may have to start again w/ comments if new rule is too different ( 5 years for rule, plus judicial review, …

1. Response: Shift to guidance, informal policy statements.  Doesn’t have force of law, but practical effect & not subject to notice & comment rulemaking process or OMB

2. Reg/Neg—idea to cut through stilted process, hope to avoid judicial review.

Congr. statute now provides for reg/neg, but judicial review.  Used for fairly focused issue w/ parties w/ something to gain.  

Vs. Europe, w/ groups officially recognized by gov’t, negotiate.  “Commatology” (ph)
Who gets to participate? Affected interests may not get to be around the table; put burden to get involved (& pay lawyers) on interests that may be affected by the reg. before it’s formulated

Still have to go through notice & comment & judicial review, and 

Anyone could have standing to seek it, & will be hard look ( still all the ossifying paperwork?

Call for more incentives for reg/neg by (A) cutting back on normal standard of review—e.g. beyond statutory authority, eliminating review of discretion (B) people who chose not to participate should be denied standing

Participants can play 2 games (neg, notice/comment & going to court) if people always have an option, incentives to w/hold info, issues

Admin. lose sight of mission as facilitator in mediation

3. Legislative veto
· congress ( statute – Agency:Reg

· Congress w/out pres. deny a reg force of law by providing that it won’t take affect for a certain period, houses, even a committee could kill it

· Arose Nixon/Ford era w/ demo. congress… War Power, Fueld by anti-regulatory backlash

Immigration & Naturalization Service v. Chadha
Legislative veto—House not allowed to invalidate an INS decision for an ind. application—legislative in nature (( has to be subject to pres. veto, …)  Court allows for instances of shared powers, but says this isn’t one of those mixed powers ( unconstitutional

Commentaries: reasoning unsatisfactory, though demise has been generally approved of.

Congress’ other means of control: Budget, appropriations riders, confirmation, investigatory power, … does congress need this power if it has these?  But if these are constitutional, shouldn’t it be

+ congress accountability, rather than incentive to grant broad delegation of power to shift the buck … but then end up w/ a sort of reg/neg between the agency & the relevant committee.  Pre-negotiation of content to avoid veto at the end of the process.
Hazardous Waste Treatment Council v. EPA 
RCRA: Regs specifying levels or methods of treatment to minimize threats to health or env.

Issue: implementation of the statute that failed to explain why it didn’t consider one of the methods discussed in rulemaking.  Holding: Arbitrary & capricious—while statute allows tech-based stnds, didn’t adequately justifiy their choice in the regulation.

VI. CONGRESSIONAL OVERSIGHT AND CONTROL (class 14)

CASE STUDY: THE CLEAN AIR ACT AND ITS IMPLEMENTATION

A. Introduction to the Clean Air Act (class 15)

Health, env. based standards

 §108 EPA issue criteria documents that summarize available sci. info—originally 6 criteria pollutants

 §109 NAAQs

 §110 SIP= states adopt controls of pollutant in question to achieve standard in spec. time.  Attainment  in hands of the states

Tech-based or emissions standards approach 

§111 NSPS (new source performance standard)

§112 NAPS H&B air pollutants

§211 fuel additives (health & safeguard catalytic converters/emissions control devices)   alternative/supplemental source of control = federal emissions limitations

§209 federal preemption (of states) of auto emissions limits.  (Elliott article) biggest source of emissions, leaving only coal combustion & smelters 

Politics:

( pressure of states on EPA to reg. auto exhaust rather than bearing pain of reducing coal combustion in each state.

· plus SIP process long, painful, already dealing w/ the list of 6 pollutants.

· EPA didn’t want to deal w/ the state lever & instead focused on federal lever on auto industry.

Citizen suit provisions

· Emulated in other env. statutes (RCRA, civil rights, …)

· Congress primarily was thinking about deadlines (Nader critique) to force them to take reg. action to address problems that needed addressing.

· Newly forming env. groups, allies of dems, in mind

· & fee shifting (awarding attorneys fees to successful () to encourage litigation

1. Action-forcing: any person in fed. district court v. administrator to require her to cary out a non-discretionary duty under the CAA
2. Enforcement: v. a regulated source for failing to comply w/ pollution control requirements
NRDC v. Train: Non-discretionary duty on EPA admin to issue a criteria document for lead, 

when it conceded that poses health risk & comes from numerous diverse sources—C follows from A & B

- which will in turn trigger NAAQS, SIP obligation

Evolution of CAA

System for widespread pollutants 7 “criteria pollutants” 1970’s

	§109 
	§110
	


	NAAQS 
	( SIPS
	( Deadlines (1976/77)

	· Uniform standards
	service controls
	Federal BAT supplement SIPS

	· No cost/feasibility
	Fed gov’t issue FIP if state fails
	NSPS §111,  New vehicles §202

	
	
	

	NAPs §112
	
	


Regulated materials: Emissions limitations on existing & new sources that emit hazardous air pollutants.  Hazardous,  carcinogens, hazardous organics emitted by stationary sources, more or less localized in effects, e.g. benzene, acrylonitrile.

Standards1970: levels—protect public health w/ ample margin of safety.  Congress supposed safe & unsafe level in vicinity (vs. criteria pollutants that travel regionally) ( assuming linear carcinogenic function & no cost & feasibility standard, would have to set at 0 ( thousands of sources … tough spot, didn’t set standards

NRDC suit forcing them to set standard ( Court struck it down (1980’s): statute doesn’t allow cost & feasibility

1990’s Congress adopted best technology approach, listing the ~110 chemicals … functioning like an admin agency, making decisions

Cooperative government—fed. gov’t set standards but states get to allocate

· information flow problem if fed. decided 

· retain some political leeway

· or states bear the pain of imposing cuts while fed. gov’t gets the credit?

If left to the states
· Auto’s efficient way to regulate, but political suicide( target Stationary sources 

· claims to reduce by 50%  tech/econ feasible

Legal question: State doesn’t permit EPA to disapprove a SIP on grounds of tech/econ feasibility

Statute says, “EPA shall approve a SIP” if meets all the §110 requirements (which don’t include it)

So tech/econ feasibility can be considered by state in allocating control burden, but can’t be considered by EPA when it approves a SIP

Revesz: CAA as industry response to (’ly stringent sstate regs

PSDs

Union Electric: EPA can approve a SIP that contains un-feasible requirements—Administrator is without authority, when reviewing SIPs under CAA, to consider either whether the emission limitations are economically or technologically feasible or whether they are more strict than necessary to meet national standards.
Sierra Club v. Ruckelshaus:
Holding: act imposes mandatory duty on administrator to not approve SIPs that allow for significant degradation of air quality, even if below NAAQs.  EPA does not have authority to approve a SIP that allows for some degradation of air quality in existing clean air areas.
Problem: levels were >> NAAQs.  So no way to meet standards w/in deadline w/out shutting down a lot of sources.

· Technology forcing… creating incentives to reduce cost curve, planning for further growth

· Variances… but then have to redistribute to other emitters

Non-compliance

· FIP: e.g. CA didn’t solve problem w/ SIP.  EPA admin said was going to ban auto traffic in L.A.

· 1977: congress legislates.  Push back non-auto deadlines for 10 years; 5 years autos  … those deadlines aren’t met in many states

· 1990 further postponement

is this a good strategy?
· Postpone deadlines in light of new info as things continue to improve

· But undermines credibility of tech-forcing logic & incentives

· Would we have made more net progress by setting more realistic deadlines?

1974 statute nonsignificant deterioration (NSD) regs—established allowable increments in pollution concentrations over existing levels for designated areas.

1977 amendments—codified & revised = PSD & visibility protection §160-169(A)

1990 statute

1. phase deadlines based on degree of non-compliance, 

2. w/ panoply of more detailed fed. controls
“The success no one admits”—despite fundamental flaws.  Public cynicism; “Byzantine strategies for protectin the environment have become hazardous to the public spirit” Melnick
B. Problems in Regulatory Implementation

B1. Setting Environmental Quality Standards in the Face of Scientific Uncertainty (class 16)

Absence of certainty shouldn’t preclude regulation—don’t have to show the bodies. 

Ethyl Corp. v. EPA, (DC.Cir.1976): D.C. Cir. rejects lead additive injury argument that “danger” in statute precludes regulation unless can show certainty of injury.  (pretty well accepted now).  CAA “will endanger” allows EPA to ban Pb in gasoline as precautionary step, w/out proof of actual harm.  Evidence in rulemaking supported decision.

Benzene: but still, how significant must the risk be, how to decide? Risk significant basis, but has to be a significant risk.
Lead Industries Ass’n. v. EPA, (D.C. Cir.), cert. denied (1980)

· EPA allowed to promulgate Pb air quality standards under CAA

· Act doesn’t allow anyone to reopen the record to place additional materials in it except if required by the Act or were wrongfully omitted
· but certain records that concerned conflict of interest allegations were properly before the court.

· Accumulation of margin of safety: a number of steps of uncertainty. 1. contribution from sources other than ambient air,  2. how does air + other ( blood translate, 3. what’s safe level of lead in blood + margin of safety, 4. what percentage of population to try to protect?

( court has to give discretion to agency in implementing regimes.  

· Peer review process (science advisory board)

· Litigation-based hard-look approach

· Strengthened OMB-type review of risk assessment quality

· All this relevant to some statute, but statute often doesn’t clarify it— “danger,” “protect the public health,” “reasonable or appropriate” (OSHA)

Stewart, Environmental Regulatory Decision-making Under Uncertainty (2002)

Precautionary Principle

1. Nonpreclusion: Regulation should not be precluded by the absence of scientific uncertainty about activities that pose a risk of substantial harm. 

2. Prohibitory: Prohibitions should be imposed on activities that have an uncertain potential to impose substantial harm, unless those in favor of those activities can show that they present no appreciable risk.

3. Best Available Technology: BAT requirements should be imposed on activities that pose an uncertain potential to create substantial harm, unless those in favor of those activities can show that they present no appreciable risk.   Assume the worst in the face of uncertainty & either prohbit activity or use a BAT requirement.  E.g. DeLaney clause in FDCA—if causes cancer in a labrat, may not be added to a food or cosmetic.

4. Margin of Safety: Regulation should include a margin of safety, limiting activities below the level at which adverse effects have not been found or predicted. Issue =  small probabilities of large harm (or smaller)  Lead Industries
Burden shifting: Creators of uncertain risks should bear burden of preventing if don’t want regs imposed ( Perverse effect of shifting resources to uncertain risks ( moving resources from known to unknown risks?

Stewart: PP should be incorporated in reg decision making, but strong PP ( conceptually sound or socially desirable reg. prescription

Double uncertainty: uncertainty in risk & in legal standard for managing that risk
American Lung: management of what the standard is

Examples: Bovine growth hormone injected meat; Mt. Graham Red Squirrel; field releases of crop plants that have been genetically modified through rDNA techniques; NAAQS to limit short-term (10-

minute) exposures to elevated levels of sulfur dioxide (SO2) for asthmatics; sucralose, an artificial beverage sweetener touted as safer than saccharin or aspartame; dumping of any wastes of whatever sort at sea; asteroids and other near earth objects; chlorine to treat drinking water;  glyphosate (“Roundup”); conversion of rainforest to agricultural or other uses; greenhouse gas emissions/climate change(
Sunstein: PP can described in terms of the level of uncertainty that triggers a regulatory response and in terms of the tool that will be chosen in the face of uncertainty (tech requirements or prohibitions). ( other variations: Information Disclosure Precautionary Principle: in the face of uncertainty, those who subject people to potential risks must disclose relevant information to those so subjected. E.g. debate over labeling GMO.

For every regulatory tool, a corresponding PP, with possible matches or mismatches between the problem that causes for precautions and the chosen tool.  E.g. idea of “margin of safety” can be understood in multiple different ways, with a continuum from a small margin, designed to counteract likely risks, to a large one, designed to prevent worst cases.

Comparisons We’ve crossed 1 & 2—significance of risk, dealing w/ margin of safety

Europeans have gone further ... international conflict in WTO.   Sunstein argues that some nations are precautionary about some risks but not others, and a general adoption of the precautionary principle will conceal this inevitable fact.

Europe: hormones in beef, GMOs; US: mad cow disease (BSE) in beef and blood donations, carcinogens in food additives, occupational lawe.g. EU growth hormones banned in beef, GMO foods European Commission formally adopted PP.  But practice complex, w/ principal inconsistently adopted for different risks. In actual practice, nations cannot plausibly be ranked along some continuum of precaution. 

American Lung: EPA failed to adequately explain the conclusion & not sufficient justification in the record to uphold the decision—that substantial physical effects experienced by some asthmatics from exposure to short-term, high-level SO(2) bursts did not amount to a public health problem.
Risk management statutory interpretation: Short term/transitory health effect

· Parties agree on the data, though uncertainty about systemic, long term effects

· EPA admin adopted standard: 

· Fudges “repeated instances”

· Failure of administrator when statute is ambiguous on question

· Chevron step 2- admin didn’t do her job in interpreting the statute
· Admin didn’t impose a short-term standard bec. would be very very costly, require a lot of controls to reduce levels of SO2 emissions all the time.

Union Electric: Admin has to approve a SIP if it meets all of the §110 requirements!  No role or for feasibility, or regarding non-degradation. (affirm EPA/MO state dec. to deny variance for over-SIP factory) & states are free to adopt stricter standards.
Political response to court activisim: legislation establishing regulatory admin programs in these areas—Congress enacts a CWA structure shaped by Standard Oil; Sierra Club v. Ruckleshaus—PDS provision

( courts vigilant against efforts of industry to dilute the programs by raising cost & feasibility issues

Union Electric: no role for feasibility in SIP requirements
Lead Industries no role for cost or feasibility in NAAQS

More neutral ‘quality control’ for control of agency discretion through hard-look – agencies have to justify discretionary choices w/ evidence & analysis & in light of counter positions in the rulemaking process.  National Lime, Nova Scotia

B2. The Roles of Benefits and Costs in Setting and Implementing Environmental Quality-Based Standards (class 17-18)

3 basic approaches to env regulation

1. health/env quality standards w/out regard to cost of feasibility

e.g. NAAQS under CAA

info required: in theory, only look at health & env. effects, not cost or feasibility

uncertainty has to be addressed directly bec. have to set level nec. to protect public health.

risk assessment issue—nature & magnitude of risks posed by a given pollutant

risk management decision—where to draw the line in setting the standard for max permissible level

2. Best Available Tech standards aimed at particular sources or products

e.g. Emission standards

info required: look only at cost & feasibility, not health or env. risks/benefits

Uncertainty: avoids this problem, complications.  (one argument for this)  but even so, have to  decide which risks to be targeted.  See Benzene.  OSHA in Cotton Dust mandates BAT approach, but only for significant risks.

3. Cost/Benefit balancing approach

e.g. Env. quality standards, Emission standards

Info required: have to look at both- risks, costs & benefits, feasibility

Uncertainty: also have to consider risk assessment & management bec. have to weigh risks & benefits created by reducing them.

· Different approaches, even used to regulate the same substance.  E.g. lead, toxic substances under # statutes, diff’t provisions of same statute

· Is there some explanation for this pattern  Random walk down the legislative path?  No systematic study done yet.  Would we see a more coherent pattern if Congress delegated strategy to the admin?

· source controls: env. quality standards have to be subsequently implemented w/ controls on sources

· BAT approach dispenses w/ needs to set env. quality standards & goes directly to emission limitations
· “Precautionary principle” hasn’t been adopted, but influence
B3. Setting Technology-Based Standards (class 18)

We want our cake & eat it too, while production, auto use (.  Requires tech. innovation- forcing

1. Env. quality standards w/ implementation mechanism NAAQS ( SIPS ( Deadline (arbitrary pol. decision) $

· deadline + exclusion cost/feasibility in setting standard & overall implementation mechanism

· depends on credibility of the sanctions (< when deadline postponed)

2. Best available tech. for new stationary sources.  BAT – NSPs / BACT / LAER

· BACT/LAER (more stringent than NSPS) operative requirements bec. almost all regions either PSD or non-attainment areas

· Lowest achievable emission rate, best tech. adequately demonstrated (available tech.)

How to set standards? Comp. race to bottom ( need for universal standard by industrial category.

New Source Performance Standards:

National Lime:.  EPA used consultants, set emission rate (per ton calcium input) based on performance of best achieving plants identified among existing plants. ( court sets standards aside
Representative-ness:EPA could cure by sub-categorizing, … more complicated or set lower standards

Achievability: Problem: do the standards allow sufficiently for normal variations in plant operations that will effect omissions, or is it a standard of perfection?

Likely agency response: be less aggressive.  Supported w/ analytic detail & achievable 100% of time.

In theory, can force technology, but in practice, if can’t base standard on sources already in operation, would be harder to justify standard going beyond what any currently operating plant could achieve.
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Portland Cement: inter-industry comparison NOT required: Not substitute goods: if other industry has a higher marginal cost in adhering to env. standards, competitively weakened.  But not likely to be case between cement & electric power.  (but still perverse to “punish” well-functioning industry?)

Efficient resource allocation (societally) if require industry w/ relatively low marginal cost to do more & that w/ high marginal cost to do less.
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Benefit: How much going from 50% to 90% control? No hook in language of statute to consider env. benefit.  Just best tech = flip of Lead Industries.

Corrosion Proof- TSCA ‘reasonableness” ( have to weigh incremental alternatives.  Not here

Success has largely been tech. diffusion, getting best practices generalized (rather than innovation).  Control tech. industry has a role to play (lobby EPA), but industry has no incentive to innovate.

But tends to focus on end of pipe-controls rather than process changes that might be less costly bec. have to be feasible for entire industry.

3. New motor vehicle standards

Race between vehicle miles traveled (constantly () & political impossibility of significant constraints on motor vehicle use & very difficult to grow mass transit ( constant reductions on emissions of new vehicles.

· Original 1970 amendments: 90% 5 years.  Industry took 10 years

· Strategy, mainly by Congress, has since been 5-7 year increments (accord w/ turnover of stock of engine manufacturing technology) to gradually wratchet down standard.

· CA involvement critical.  1970 act-- §209(b) & other non-attainment states can piggyback ( critical in forcing pace.

Relatively successful compared to other 2. Has worked here, but less under NAAQS, BAT new source:

· Concentrating on a single, big industry

· Japanese competition (prefers tech. forcing bec. tech. ahead in intra-industry competition)

· Single industry ( more credible threat of something unpleasant (very intrusive gov’t control)

· CA, NY, MA political externality.  (Elliott article)  Most manufacturing in Detroit, AL, … somewhere else & in CA etc… political interest ot impose burden of their non-attainment on somewhere else.
B4. Non-Degradation (class 19)

= An environmental policy which disallows any lowering of naturally occurring quality regardless of pre-established health standards. e.g. water quality: set at trigger levels= definite concentrations or % of the lowest applicable water quality standard. Or qualitative, e.g. nitrogen and phosphorus in surface water.

PSD = prevention significant deterioration.  No explicit non-degradation requirement in statute; sacrifice of “clean” states,” … see class 19-20 notes + arguments for centralization in notes

· pristine lands of national importance

· but also moderately polluted areas—econ development (e.g. Tallahassee)

· Revesz style argument (Peter Pashigian)—PSDs really for competition between established urban-industrial areas & growing ones—Northern urban areas v. South & West

BACT: 1980 EPA rule—can’t be less stringent than NSPS limitations from §111 for the pollutant in question.  ( Top down BACT burden on industry to demonstrate lowest-achievable isn’t feasible (tech/econ) (bush tried to change, but failed)

Sierra Club v. Ruckleshaus: CAA imposes mandatory duty on administrator to not approve SIPs that allow for significant degradation of air quality, even if below NAAQs. 

Union Electric requires admin to approve a SIP if it meets all of the §110 requirements & No requirement in §110 regarding or regarding non-degradation (or feasibility)

B5. Federal Statutory Preemption of State Regulation: CA’s Reg of Auto Greenhouse Gas Emissions
Forms of preemption

1. Express preemption in statute (Lorillard).  Still an issue of construction—how broad?

2. Conflict—impossible to do both fed. & state.

3. Field—fed. scheme so pervasive & far-reaching & fed. interest so strong that deemed to preempt state regulation. Functional argument

1) the scope of the field occupied and (2) whether the state law is within it
PGE No preemption because Congress only intended to regulate safety of reactors, not economic.  (CA banned building new reactors until disposal plan)
CAA Preemption

Fed. standards geographically uniform floor.  Under §116, states generally have authority to go further, but not to do less—matter of statutory construction..

Background presumption against preemption.  Policy viewpoint that states ought to be free to experiment, …
Problem—CA CO2 standard
1. CAFE standards preempt CA regulation bec. CA reg. can only be met by measures that ( fuel economy

No express preemption language in CAFE standards

No conflict because would only go beyond fed. standards

Field… CA probably wins, PGE precedent very closely on point (also functional argument).  Under Lorillard, would the gov’t  have found field preemption if no express preemption?  Can make argument that as in Lorillard, fed reg & CO2 functionally related.  

· Have fed. standard bec unlike stationary sources, have a uniform standard for a nationally marketed product = fed. interest

· Congress doesn’t want too high a fuel economy bec. doesn’t want to reduce choices (inalienable right to drive a SUV)

2. CAA §209(a) “No state shall [regulate] emissions from new motor vehicles subject to this act”
§202(a): EPA has regulatory authority over new vehicle emissions.  Hasn’t exercised for CO2 standards.

· structural argument: does EPA have authority to regulate CO2?  W/ NAAQs, are inconsistent w/ machinery of implementation (no practical way to implement green house standard for pollutant w/ no localized impact through state by state SIP process.)  But regulating new motor vehicles, rather than state by state, could be a totally separate issue, so if CO2 is a pollutant should be able to regulate.

§209(a): “no state shall regulate… subject to this act”

· If “subject” modifies “motor vehicles” ( end to inquiry.  Doesn’t matter hwat pollutant is.

· If “subject” modifies “emissions,” ( CA can regulate CO2 if CO2 isn’t subject to this act.

§209(b) waiver
· if 209(a) is no good, left to waiver.  This EPA won’t grant one.  Then preemption will stick unless able to set aside EPA’s denial of a waiver as contrary to §209(b)

· arbitrary & capricious (hard), not needed to meet extraordinary conditions in CA (good argument for EPA—problem is global, not an LA problem)

C. Regulatory Enforcement and Compliance Assurance; Citizen Suits (class 20)

	Fed gov’t enforcement
	State enforcement
	Citizen suits

	Administrative penalties- EPA

- Up to $10,000/day, 

- Revoke or suspend license

- If challenged, agency may have to go to court (represented by DOJ)
	under SIP process, may enforce fed. & state law violations 
	EPA cut back in enforcement (Reagan) ( ( citizen suits

	Civil sanctions

· DOJ in district court

· $25,000/day/violation

· injunctive relief
	
	Action forcing litigation against fed. agency to force compliance w/ mandatory duties set forth in statute

- deadlines for action

	Criminal

Organizations & Individuals (officers, employees)

Big ( since late ‘80s

$, but also large reputation impacts ( corp.’s go to great lengths to avoid crim. prosecution

Enormous enforcement discretion

-Regs are very broad; Regs often inconsistent

- Many many regs on book, could be impossible to comply w/ every single one ( knowing violation ( felony
	
	Against violators

1. Can’t be impending enforcement action against (
2. 60 day notice to allow correction or for gov’t to initiative enforcement

3. Remedies: injunction, civil penalties, attorneys fees for successful ( (not always clear-cut.

4. Any citizen, but Standing overriding Art III requirement of injury in fact, traceability, redress-ability (no zone of interest test as in Data Processing)


Monitoring, record-keeping & reporting vital part of env. regulation… env. law almost universally requires, & have to enforce those requirements as well. 

+ leads, investigators, tips from disgruntled employees

Sierra Club v. Ruckelshaus: §304 CAA authorizes citizen suits—nondiscretionary duties.  ( ( doesn’t have to wait for Admin to approve SIP (as in §307)—court can enjoin

NRDC v. Train: regulatory action forcing of NAAQS through citizen suit.  Lead on list of CAA.

Delaney v. EPA, (1990) county residents sought review of an EPA decision which approved appellee counties' CAA implementation plans. 

National Lime Association v. EPA, (-trade association

Portland Cement Ass’n. v. Ruckelshaus cement manufacturers

PGEC v. State Energy Resources… utilities,  Ripeness: hardship on (’s.  preemption issue 

Lorillard Tobacco Co. v. Reilly tobacco company bring state preemption issue

Justifications for citizen suits

· Can ( enforcement costs for gov’t

· Citizens suing more motivated than gov’t, having been harmed

· Public record (vs. Europe)

Why not just more $ to EPA?; capture by industry, political, … failure
· Political reasons—every district has a polluter, take off political heat, popular strict laws get to get passed w/out getting sources/procedure provided by more conservative members (have their cake & eat it too)

Fee shifting in citizen suits?

· just a favored cause?

· ( sanctions… ( incentives

· difference in $ power between ( & ( (as in tort cases), but the ( doesn’t get much of the benefit of the remedy (penalties to treasury)—collective good ( incentive

· impetus for stonewalling 

EBE settlements: ( levering enforcement power to convert civil penalties to quasi-private benefit (e.g. readings—judge set up trust fund administered by 3 of his friends); Agency supposed to get notice

VIII. ALTERNATIVES TO COMMAND AND CONTROL REGULATORY TOOLS

A. Critiques of Command and Control; The Case for Economic Incentives
Why not let market take care of it?  Why produce env. quality this way other than tradition of command & control that worked in early days (70’s) when pollution was much worse & technologies unused?

( search form more flexible, decentralized approaches to achieving env. goals… hand in hand w/ privatization, deregulation (transportation, telecom, electricity)

But externalities create systemic market failure that can’t be cured by antitrust law, … ( dereg. Won’t work here.  Need some program,

Prevailing view of compliance (esp. in DOJ): model of rational deterrence.  Actors as black box responding to incentives ($ for corp) ( fines (crim. assessment), penalties (civil/admin)

· Amt $ for noncompliance * P(detection) > expected gain from violation

· < 100% enforcement (detection, bringing cases cost) compensated by ( cost of fine/penalty

Alternative conception: more cooperative “reflexive law”

Threatening w/ stick as clumsy model v. internalizing social norms, more cooperative relation, regulators see compliance as legitmate internalized norm to regulation.

Regulatory state configurations

C + C

C + C + Econ Analysis

Econ Incentive Systems – Taxes / Trading

Reflexive Law


Information disclosure

EMAS

Generally, one doesn’t replace the other.  Tend to accumulate—e.g. SO2 emissions may be subject to each.  Limitations of one supplemented by another.

Political economy of reg. reform:  Rational responses—econ analysis fixing cc, economic incentives, reflexive law respond to limitations in EIS (esp. time factor)

1. Command & Control Tries to make system mimic market by assigning costs to actions.  But ( cost as achieve (levels improvements, w/ increasing econ. growth ( misdirection of priorities

( Cost/Benefit tacked on to ( cost/benefit balance, avoid excessively costly regulation in relation to benefits.  But doesn’t change fundamental system structure & adds admin costs & time.
Sometimes argued easier to control bec. mandates specific actions.  But in reality, just because something is installed doesn’t mean it’s used properly, if at all.  Training, equipment turned on (costs energy to run, maintained).

2. Economic incentives: EIS—trading & taxes

· Various forms (including liability systems, though after the fact)

· Closer step to market, or market mimicking incentives (taxes) bec. relying on price system rather than quantity reg. through gov regulation

· Theory: externalities (costs born by others) more efficiently dealt w/ by imposing price on them.  Gov’t supplying “missing prices” that don’t exist because of market failure

· Centralized determination (leg, admin body)

· Once that’s in place, the decision about how to control, how much to control emissions delegated to ind. actors, including managers of firms/facilities, who will balance price against cost of pollution control outlays, …

· Econ. incentives may be more difficult bec. allow to fluctuate level of control ( more investment in monitoring.  But, the added costs of monitoring (which are probably desirable anyway), are far less than cost-savings w/ use of economic incentives.

· For smaller sources, can control through the product, going upstream.  e.g. tax, quota on farm run off, dentists’ chemicals regulated by tax on product from supplier.

· Still, gov’t setting objectives & controlling behavior w/ legal standards.  Control at a different point (cost imposed rather than how much & how)

a. ENV Quality Standards 

( service controls

b. BAT stds on service

c. Env. taxes

d. Tradeable pollution permits

Quality control, amelioration: Apparatus of judicial review, OMB cost benefit review
a. Env Qual Standards: Specifying conduct of each regulated actor—conduct must or prohibited to carry out.  Generally revolves around level  or quality of pollution or waste that each facility has to comply with.

· Restraint on means of achieving quantity—specific tech, method (e.g. asbestos removal)

b. BAT More commonly performance standards, but practically may often constrain ways in which can achieve standard.  E.g. BAT performance standard based on particular tech.

· Proliferation in commands ( permits

· Form of central econ. planning (fed gov’t, state agency)… how much waste/pollution each of hundreds of thousands of actors must produce.

Centralized overload; Undue ragidity; Obsolescence; Inability to encourage new innovations

Reg. tools & methods that fix a price, rather than setting a limit—Taxes & Permits

· still monitoring, record-keeping, enforcement…

· Object to create a market.  Regulation creates a property right as well: a license, permit = property right to pollute, usually given out for free.  But these rights can be freely bought & sold

+ market price bec. demand (to pollute) > supply (right to pollute)

· EQS set cap for total emissions –analogous – Tradeable permit system

· BAT approach – Env. taxes

· EPA SO2 trading permit website (every trade posted)  Price/ton ( than expected, looks like 100% compliance = 60% total pollution ( & EPA staff on it: 18 people … leverage of market

c. Environmental taxes: incentive to reduce pollution if have to pay taxes, at least to point at which costs of addition reductions > level of taxes

d. Tradeable pollution/waste permits

Buying a permit to pollute at a new facility functions like a tax.  

For existing facilities, reducing emissions ( reward

Cap & trade: gov’t establish limited supply of permits/quotas & allocate (auction, give to existing sources in proportion to their permitted emissions under existing regulatory scheme)

Credit trading system: impose reg. requirements on each source, then say those sources that reduce their pollution below the regulated level get a credit

Costs of the systems

1. Command regulation: decreasing 100 tons ( 50 is more costly for A than B to achieve.  But A & B have no choice but to comply w/ limit

2. Effect of tax/permit system is to set a price for each ton of pollution at some level

· A & B have flexibility ( tradeoff cost of permit/tax against cost of control.  Where it’s cheaper to reduce emissions than pay taxes/buy permits, will do so.

· So A will tradeoff up to f, the point where [cost of reducing next ton] (say to 69) > [price of permit/tax level] ( point at which A stops controlling & pay tax/permit = to that amount.

· B up to point e (say 30), tax/permit pay after that

· Tax & permit price same for each, so marginal cost = while still minimizing cost of pollution

· Under command regulation (50/50), total cost of pollution control greater & inevitable difference in marginal control cost (impossibility in equalizing, setting regs among hundreds of thousands of polluters).  

· Savings can = 20-50%, for greenhouse emissions internationally up to 90%, air & water controls in US are currently $90 bill.

Incentives

CC—no incentive to innovative to ( standard further, but to reduce cost for current standard

EIS: any innovation that brings curve down, to the right ( save $$

Relative competitive position of A & B ( cleaner product would be cheaper @ the margin

Europe: trends to take form of K between gov & industry ( very slow, inflexible

3. Reflexive law—Info disclosure, EMAS

· Limits itself to information strategies, disclosure

· Left largely to interaction of actors in civil society: expectation that existing economic & social arrangements will generate pressures on polluters

· Europe alternative: gov’t-biz contracting.  Hasn’t gotten very far in U.S., though there are voluntary programs (energy efficiency stars, …)

· Relying ultimately on information & people’s reaction to information to drive behavior (toxic releases, products contain carcinogens…)  

1.  Disclosure to others ( feedback other social actors.  May be mandated or voluntary (eco-label)

2.  Inside disclosure—environmental management & audit.  Encourage & provide incentives for businesses to generate internal info & set up management mechanisms to respond to it & achieve compliance.  Indirect gov’t role

Reflexive law-like Info disclosure examples
TRI = Congress listed pollutants in explicit list.  Released to general public.  Admin agency not in business of setting.  Some lead time (~ year), but not 10 year under command

· Enacted because of frustration w/ delays in command regulatory process, particularly toxic air pollutants. Pollutant by pollutant risk-based program, implied zero emissions.  EPA dragged feet, slow OSHA, delay in rulemaking & implementation, some delays under CAA toxic water pollution

· Successful in creating incentives for firms to reduce discharges, esp. air pollution w/in workplace & public environment. very hard to measure.

Helps

· Consumers of products

· Neighbors

· Torts

· Investors—fear of enforcement & bad publicity, possible social consciousness, could be a sign of managerial or technical inefficiencies (resource efficiency).  #: there was a market response statistically significant decline in stock price.

· Enforcers

· Voluntary cleanup company may prefer to clean it up themselves than have EPA regulate

· Politically- ind’s aware of major polluters who are also actors

· Internal moral

TRI emulated in Europe, … Attractive in developing countries as easier to implement than full fledge command system, but need good monitoring.

Prop 65: Information disclosure requirement in response to problem of gaps/delays in regulation: Lead hazards materials—often significant gaps fed/state/local law in command system in getting geared up, implemented, or even enacted.

Initial problem (like TRI): which substances?  Warning people exposed to products if known to cause cancer or reproductive toxicity.  State does list, but can piggyback on fed or other lists of toxic substances (CAA…).  Initial issuance: known to cause cancer/toxicity in humans?  Would only be ~ 30 substances, in lab animals hundreds.  Environmentalists v. CA—state SC said animals

Warning requirement: clear & reasonable warning.  Grocers originally said were providing 1800 #, court said has to be posted at point of sale.  Peanuts & other naturally occurring carcinogens exempted

Safe harbor provision: de minimus risk—off the hook.  How to prove very difficult & burden on manufacturer

Result
· Gasoline,  but products firms under enormous pressure to have substitute ingredients, eliminate down to de minimus level.

· Irrational fear?  Very low level, peanuts have more of it.

· Risk-risk: maybe substances haven’t been tested
· But looked upon as success story
B. The Development of Emissions Trading Programs & The Political Economy of Regulatory Instrument Choice & Democratic Accountability (class 21-22)
Stewart, Ethics of Market-Based Incentives for Environmental Protection (part IX)

SO2 Trading Under the 1990 Clean Air Act Amendments, pages 17-21 (hard copy handout)
Political economy of reg. reform: Rational responses—econ analysis fixing cc, economic incentives, reflexive law respond to limitations in EIS (esp. time factor)
Impediments to legal & institutional change: Regulatory reform requires change in admin, requires new ideas (either from theory or practice) ( need policy entrepreneurs take those ideas & move for changes ( have to carry political system along

e.g. Douglas North—saga moving from econ/institutional stages

Burden of Inertia ( in any social system)

Burden of novelty: Reluctance to abandon system that worked quite well at beginning- imbedded interests.  New ideas haven’t been proven out in practice.

Econ & political interests have developed stake in institutional status quo.  Even where clear gains ( society better off as a whole, problem that it’s a collective good & organized interests may have a stake in the status quo.  E.g. regulators & career people have stake in being able to control behavior; industry—command regulation favors existing industry quite heavily

Strategies for reform
Combing entrepreneurs w/ political supporters e.g. Economic analysis in OMB originally econ. community + Reagan idealogues.  System has matured & become politically acceptable
Skill, luck, creative ideas, brokering different interests particularly at legislative level

W/in Admin agency:

· Trading system: EPA initiated trading regimes w/in command system in CAA.  

· Chevron—internal trading w/in plant so that a new unit could come in w/out special regulatory controls.  EPA was able to find room in existing law- easier to do that than get new law through Congress.  

· How much room to provide innovation opportunity for an administrator?

· Lead—EPA decided to phase out bec. costs were almost 0 & substantial public health benefits (cost benefit analysis triggered this regulatory initiative).  Opposition from small refiners who couldn’t meet phase-down, EPA used trading to give flexibility to small refiners while succeeding in phase-out

Congressional legislation may be needed.  SO2 program

SO2 trading program

Nationwide cap( 50% reduction.  Broke political log-jam: Congress deadlock on revising ’77 act to deal w/ problem of trans-boundary pollution (MW, NE acid deposition).  Congress solved political problem by grandfathering—giving permits to existing sources for free—gave MW sources substantial asset.  

· More important than taxes because quotas given away for free.  Versus taxes—total outlays from industry may (
· Political deal among enviro, NE & MW states to have a huge reduction in SO2

Want to know characteristics, how do they determine single & aggregate emissions, performance (env & econ cost effectiveness).  Be sure to understand answers for class discussion, especially 1(a)

Dreyden article: “low-hanging fruit” worry: under economic incentives, firms will exploit the lowest-cost reduction opportunities first may (( invest in technologies that lead in deep reductions.  Validated by SO2 trading program history—enormous cost savings, but achieved by fuel-switching, coal-washing, partial scrubbing, conservation, … but no dramatic tech. developments.

· Economists answer: so what.  Why not achieve reductions cheaply?

· But the problem is, like the automobile, what will the next generation look like?

· Problem of program design: credibility of reg. system when calling for large reductions over time—presumably incentives to invest in large long-term solutions.  Gov’t has role in the basic science (e.g. fusion tech.)

Performance of EIS systems (like SO2)

Governance: less gov’t work to do than under C/C

CC: Specifying ind. performance standards very high trnxn costs ( use industry wide standards, categories & rough averages ( introduces rigidity in system. 

Time: 8-10 years for regulation

Economic incentive system: tax, permits, bookkeeping arrangements to track trades, but fewer things for gov’t to do because actors are doing most of it, deciding nitty-gritty engineering & cost issues.

Restricting the decisions that have to be made & making them more at the macro level, econ. incentives likely to push decisions to legislature & promote political accountability.

Greater visibility, accountability: setting $ # for tax, setting # for emissions decline( more decisions made by legislature ( Would expect more political accountability, rather than delegating as much enormous responsibility to admin. 

Environmental—Include dynamic + implementation & enforcement
Economic—

C. Critiques of Economic Incentives and Defenses of Command and Control

Hotspot problem: sources clustering close to each other, under either kind (or BAT), or hording.  

clustering.

Hypo: L.A. Localized effect from pollutant being traded.  How to prevent the hot-spot?

· regional caps (what L.A. did, worked reasonably well), but only for fairly disbursed pollutants admitted by lots of sources

· lot of smaller markets, but would lose some of efficiency advantages; might not have a healthy market develop if not enough sources in area

· acceptable price to pay?

· Env. justice

· slippery slope worry

· political: drive out industry, increase costs

· don’t know when issue will appear, or how bad it will be ( citizen suit provision to stop trading when results in excessive levels in  the neighborhood.  (presumably firms will try to anticipate that)

Inter-state pollution problem not solved: reduce pollution overall, but in addition to hot spot, does nothing to allocate up/downwind. (Revesz)
Dynamic elements: if econ activity (, political argument for tradeable permits is that already have a cap in place & price for permits (.  Whereas for taxes, the price will only rise w/ demand if they increase the tax.

Ethical: license to pollute, condones immoral behavior by granting license to pollute

· polluter’s motives

· commodifying the environment… trading it can create large advantages that create philosophical objections

· theory: separating ends (environmental goals, set by aspirational, …) from means (econ, …)

Political economy

Reclaimed trading program- the Co-Pollutant problem: cap & trade program, mainly aimed at stationary sources w/ one provision for auto scrapping—trading credits from car-scrapping for stationary sources.  (car scrapper pay people to turn in their old car & sell the credit to facility emitting same pollutants the car did—HC/VOCs & NOx).  Problem: some of these companies were unloading petroleum products in SanFran bay w/ un-traded co-pollutants (e.g. benzene), so by buying credits could avoid reducing HC/VOC to comply with those limitations & then continue to emit substantial levels of benzene, effecting local populations

· Same problem can arise under a tax program

· Why not just have an ambient standard for benzene?

( costs… regulating VOCs as a surrogate.
New source problem: under a tax, pay same amount.  Under permits, only works  if well-functioning market (enough sellers & buyers).  Still problems, e.g. windfall for existing firms

Local interference: idea—national market, more or less even out.  Pretty much what happened—every area of country has enjoyed lower levels of SO2 levels & sulfate deposition.  But, e.g. Eastern plants pollution blows out to sea while Midwestern plants buy up ( ( pollution ( NY passed state law that NY agencies couldn’t sell their permits outside the state.  Was struck down—field preemption.

IX. STATUTORY INTERPRETATION AND THE JUDICIAL ROLE IN THE REGULATORY ADMINISTRATIVE STATE (class 23-26)
· the problem of unresolved issues.  Sending it back- rule of law, impartiality, predictability, might introduce instability, political accountability

· Role of courts as ultimate authorities on statutory interpretation.  Ind. judiciary that interprets in order to ensure those values (
Overview

Goals: drafting, advocacy—sensitive to uses, abuses, indeterminacy of legal language.

Learn from hermeneutics… religious, literary interpretation

… but ultimately, go back to legal theory.

Everyone has to interpret statutes: citizen, admin, as well as courts.

Legislature passing statute ( court
1. Civil case—2 private parties & statute provides rule of decision

2. Criminal case
3. Administrative case—statute implemented by agency whose action is then subject to review in courts

1. Definition of “Source” in CAA PSD—issue in Chevron itself: each individual unit a source, or plan as a whole a source?
2. Refuse Act—unlawful to deposit “refuse” in navigable waters

· Discharge of commercially valuable gasoline in river “waste” American Mining Congress 

· Gasoline commercially valuable, not waste to dumper; but could be refuse in context of a river

· Purpose of statute: “navigable water” – to prevent chunks of things from getting in way of boats?

Thought experiment: Why doesn’t Court send it back to Congress?  (what they do in China)

· May be different legislature, capture, statute as balance of interests, meaning of statute might change year-year- predictability, separation of power, undemocratic—drafting a new statute v. changing in pseudo-judicial process
· Counter-majoritarian difficulty: court strikes down statute as unconstitutional overriding popular will, variant where statute not struck down but courts have discretion in interpreting vague/ambiguous/gapped statutes
A. Statutory Interpretation Doctrine

Role of courts as ultimate authorities on statutory interpretation.  Ind. judiciary that interprets in order to ensure those values (
Tools of interpretation

Statutory text

· Specific provision

· Rest of statute—e.g. overall statute

· Other statutes—predecessor (Standard Oil)

Background  of enactment = “mischief” rule—statutes are enacted in response to a perceived problem w/ the legal status quo.

Legislative history = documents on internal procedures & deliberations of Congress.  E.g. reports, press accounts.  Committee reports great weight, statements of sponsors, chair of committee accorded some fair weight, floor debates maybe, hearings background

Subsequent experience w/ implementation

Agency interpretation

Civil/criminal adjudication

Subsequent congressional action, including failure to act (Brown Williamson)
Subsequent changes, circumstances changes in state of the world, technology, structure of industry changes (MCI), new information (gradient of risk rather than safe/unsafe), change in values (‘60’s env. values)
Background norms embodied in clear statement: e.g. avoid constitutional implication by construing narrowly, Benzene, Harlan’s Standard Oil dissent.  Assume Congress legislated consistently w/ these norms.

Methods of interpretation

Each method implies different conception of court & position in legal system.  Most judges in most cases follow some combo.  Matter of emphasis & degree.
1. Textualism: Scalia—statute is the law, the law is the statute.  Words are the only things that were voted on & approved by President (constitutionally prescribed law-making process) & citizens have to be able to look to the statute. 

Case by case decision by judges, or could adopt default rules (e.g. resolve doubts against exercise of state power)

Rationales: 

· only the words went through the full process,

· signed by Pres., 

· fair notice to those bound by it, 

· other methods have their own flaws including giving too much power to judiciary.

· Lewellyn—knocking down cannons of construction.  Don’t give answers, but direct reading.

· Specific provision, background.  Strictly, don’t look at legislative history, or stuff htat arose afterward because that would invite judges to change statute in light of subsequent developments. (Scalia)

Problems:

· Indeterminancy of text

· May expand rather than limit power of judges

· Fails to provide answer to ambiguities—provisions that address but don’t fully resolve an issue bec. of failure of political closure, limits of language, 

· Fails to answer gaps—issues that aren’t addressed in statute at all bec. deliberately omitted or not foreseeable

· Mistakes—bad drafting, inconsistency, scrivener’s errors, …

· Wrong answer: text provides clear answer, but may turn out bec. of changes in circumstances that that answer doesn’t make any sense any more.  E.g. K-Mart legislating against understanding of outmoded understanding of patent law & enforcing literal language ( bad/absurd results

Solutions to these problems

· For no answer/inadequate answer: left to judges to decide remaining issues not resolved by Common law process\

· Background norms.  Standard Oil—resolve in favor of ( to trim ambiguous edges off crim. statutes)  …. Or some combination

2. Intentionalism = Fidelity to the legislature rather than to the text itself, court in the position of being agent to legislature’s principal.  Language evidence of text, but want to get whatever info as a faithful agent.

Court as principal agent (faithful servant) of legislature.  “Fetch me some meat” article.  Look to clues of principal’s intent—Legislative intent
Rationales:

· promotes legislation because if legislators unable to agree on text, can agree on package of less clear text & legislative history.  If insist that everything resoled in text, legislation may be inhibited.

Objections:

In Principle

· Intent: particular person ind. actor, but do collective activity have an intent, how to figure it out? Answer: delegates express intent & actors vote against that background

· Legislative reports, history doesn’t go through the legislative procedure

· Complex, obscure material people don’t know how to deal with

· How far to take it—can it contradict the text?  Or give it a peculiar twist?

· Misconceives role of court as coordinate branch of gov’t

In Application

· Scalia: once legislatures wake up to the fact that courts look to internal legislative history, advocates, lobbyists will tilt it & legislators don’t read it.  Answer: interests will counter it w/ minority report, in floor debates, influence language of report (safe guards)

· Reduce incentives of legislature to achieve closure through statutory language.

· Judge Leventhal: how courts use legislative history—pick out parts they like & write it in

3. Purposivism—determining statutory purpose. Statutes not static “sacred” text, but launching of projects to achieve public purposes & evolve & apply overtime.  Court as actor in the project.
Teleological conception of law.  Law as on going enterprise to recognize public goals & values, rather than static meaning or intent of law.  Text & legislature launched enterprise & defined basic character, but statute must work & adapt to changing circumstances.  Courts play key role in making sure those purposes are effectuated in light of changing circumstances, knowledge, …  court will look at widest range of materials, especially at subsequent changes, …

Objections

Principle

· goes beyond statutory text—all the objections to intentionalism

· extent of power even more hidden than in pure textualism, can wrap themselves in the purpose of the statute when in reality they’re legislating

· expand power of court

· Brennan K-Mart- fixing statute, not let plain meaning stand in the way

Application

· How to discern purpose of the statute—may be multiple conflicting purposes, how to reconcile & rank.

· How is the court to know how to update, no accountability 

4. Principles of clear statement: meta-principals (Sunstein book). Courts as guardians as fundamental normative building blocks of legal structure.  Look at statute in context of this whole structure, courts there to knit it together to protect principals & create consistency/coherence.

Presume background norms are observed & Congress has legislated with them in mind

· avoid constitutional issues, preserve right to judicial review, don’t intrude unduly on state prerogatives, etc…

· moderate broad purpose of state w/ these norms – strong gravitational effect on court’s determination regardless of which of the other principles it follows

The agency’s role in interpretation

Generally interprets before the court does ( Court has agency’s interpretation + their action.

= program office + “guardians” or “custodians” of statute at general counsel’s office

· Dialogue about whether statute can accommodate the action ( interpretation the program office wants to push.

· DOJ has to come in & defend if sued.

· Preamble to rule will address the interpretive issues

· Lawyers at agency responsible for each set of statute who know the history, etc.. of statute

Pre-Chevron factors used in interpretation of statute to give weight or not to agency interpretation.  Contextual, case by case interpretation.  Some judges (Breyer) still thinks ought to.

 Whether the …

(1) agency construction rendered contemporaneously with the statute's passage

(2) agency's construction is of longstanding application.  Withstood test of time, worked, durable… longevity—presumption of correctness

(3) agency has maintained its position consistently (even if infrequently), reliance, expectation interest vs. source definition bouncing back & force between administrations

(4) public has relied on the agency's interpretation

(5) interpretation involves a matter of public controversy—has position been tested politically visibly

(6) interpretation is based on 'expertise' or involves a 'technical and complex' subject, 

(7) agency has rulemaking authority—Congress implicitly intended that agency have some type of legislative authority, room in interpretation

(8) action is necessary to set the statute in motion—state can’t work w/out rule (e.g. adopting SIPs)

(9) Congress was aware of the agency interpretation and failed to repudiate it 

(10) agency has expressly addressed the application of the statute to its proposed action

Chevron formula more general.  Rather than case by case, general rule across the board, at least until particular statute provides otherwise

1. Clear intent (traditional tools statutory interpretation)

2. If not, defer

Is this an adoption of an intentionalism approach?  Not really. “Using the normal tools of statutory interpretation” that we would otherwise apply in a statute that was not implemented by an agency (civil or crim.) where there’s no clear answer, then the agency can provide a reasonable answer.

Where does this rule come from?  
· APA seems to point the other way—court shall decide all relevant questions of law, & meaning of statute is clearly a relevant question of law.
· Stevens: we found in the past through these factors (Diver) that there can be implicit delegation as well as explicit delegation of law making authority.  
Explicit: provision (e.g. NAAQS) that has to be decided before can operate & congress gave EPA rulemaking authority to decide that question.  (though does have to be consistent w/ the statute American Trucking)
Implicit delegations: delegation to the agency to resolve reasonably those legal issues that cannot be resolved by the traditional techniques of statutory interpretation implicit in every statute—a meta canon of statutory interpretation
How is this consistent w/ §706?  Court does decide issue of law, including meta issue of which questions of statutory interpretation should be decided  by courts & those that should be decided by agencies—switching function / allocation of institutional competence.  See Stevens footnote in Chevron.

Considerations of principle/policy that justify this meta rule—are agencies better able to interpret ambiguous provisions in statutes or fill gaps?  

1. Know more about intent bec closer? (but closer to  current Congress & influenced); 2. Comparative institutional competence: have expertise to know nature of regulatory circumstances, science engineering, econ, what works in a practical admin. sense 
       3. Superior political accountability—agency at least indirectly accountable

Does this create the same problems discussed about delegation back to congress
· Not entirely because Court can discipline its cases in way can’t Congress

· Can require deference only given when agency adopts interpretation in context of a formal proceeding involving input.

· Agency has disciplines of consistency & court can’t require that of congress

· Court requires ‘reasonable’ interpretation—deference, but still some judicial control

· – rely on agency to resolve residual unanswered questions w/out tossing back to Congress & maintaining certain rule of law disciplines on the process

How do these tools fit w/ deference given to admin agency post-Chevron?
Textualist: court as expert at text as anyone, so no reason to defer to agency. On the other hand, reliance on textualism alone may leave a lot of unanswered questions, so judges may use textualism in an aggressive way to find controlling answers in the text.  (Scalia in MCI, Starr in American Mining)

Intentionalism: On one hand, following history will resolve some unanswered questions remaining after combing the text & that will reduce power of the agency.  On the other hand, agency is the real expert on history.  

Purposivism: agency much better than court at determining how to exercise purpose ( lots of discretion.

Background norms & canons: judicially developed & applied.  Presuming that congress legislated consistent w/ this precludes agency from interpreting it otherwise unless Congress made clear its intent to override those clear statements.

Changes in agency interpretation after previous agency interpretation upheld by court

When invalidates, relying on Chevron Step I—statute such a clear legal rule that ag intrpn foreclosed.

When court upholds the agency, could be 

I—agency’s interpretation coincides w/ the court’s interpretation OR
II—Statute no clear resolution ( agency discretion to interpret & interpretation reasonable

Matters if agency subsequently changes interpretation, e.g. new administration. 

If court upheld agency on I, would probably preclude agency from changing its position.  

E.g. Sweet Home v. Babbit—court don’t decide whether this is based on step I or II, leave it for a later day.  Some cases court may not focus on the issue.

- Court tendency to find agency was modifying scope bec. politically expedient…

	 
	Agency interpr. upheld
	Modifies scope
	Holding

	Kmart
	No
	?
	No grey goods—agency must enforce

	Babbitt
	Yes
	?
	‘Take’ endangered species & protecting land

	Benzene
	No
	No prior position
	Set safe exposure levels of toxic chemical: risk of harm has to be significant (& reducing risk feasible) not just feasible for industry. “Reasonable” = significant risk of harm to reduce.  To reduce just to feasibility = more power than Congress intended to delegate.

	STD Oil
	Yes
	No prior position
	Water refuse—applies to commercially valuable oil accidentally discharged.

	MCI
	No
	Yes
	Agency can’t remove filing requirements on ‘smaller’ phone companies

	Public Citizen
	No
	Yes
	Food dye—clear language > these other principles

	Brown & Williamson
	No
	Yes
	FDA can’t regulate tobacco—plain meaning of statute words v. history, context tobacco legislation


Kmart v. Carter: trademark infringement. Does the statute require customs service to exclude grey goods? US manufacturer has trademark, goods being imported by European manufacturer that hasn’t been 

Purposive (Brennan) In 1922, the only situated contemplated by Congress was the piracy situation.  Though trademark law has changed, ought to adhere to basic purpose of the statute as operated in 1920’s to cover piracy cases.

Majority Scalia strictly textualist, law says customs must enforce against exporters.

Statute require something about an “oven” in 1922 would apply to a “microwave oven” today  

Denotation (meaning) v. Connotation (objects encompassed by the meaning)

Denotation of “oven” hasn’t changed, but Connotation has expanded.

Scalia’s reasoning produces more flexibility & Brennan freezes statute in 1920’s (unexpected result)

Babbitt v. Sweet home

Background: Statute prevents taking endangered species.  Take = harass harm pursue trap, … may include significant habitat modification when it includes harm.  EPA extend regulatory scheme to all private land.  OK if sec. gives permit for take

Holding: for EPA- reasonable interpretation of the statute.  (not decide whether modification is compelled by statute or is discretionary)
1. “Take” includes harm, & modifying land to remove habitat is clearly harm.  But…

Scalia Dissent text: Definition of take
Whole list before the word harm = things that individually hurt an animal. noscitur a sociis

Word take itself = an intentional action directed at a particular animal.  Common understanding.
Here, harm is part of a definition of take, as well as in light of the other specific terms.

Stevens Dissent: 


Several of the other words don’t require direct application of force; 


Harm should have an independent meaning

2. Background norms: 

Broad criminal liability 

For indirect  harms

Restricts private land ownership
Mousehole argument: Congress couldn’t have intended such huge effects in subtle way.  Could have also used a Harlen-esque federalism argument—this is a massive ( federal power

3. Legislative history: “every conceivable way a person can take” … still can imply individual human v. animal idea. ?

STD Oil

Background: SL for discharging refuse.  The only statutes on the books are 1890’s.  Original intent was mainly not to block navigable waterways.  Does statute apply to commercially valuable discharge?

Holding: the statute applies to the modern application—commercially valuable oil accidentally discharged.

Purposive Majority Douglas: puts text aside, doesn’t address ‘refuse’ directly.

· modern concerns about oil

· statute could include valuable or not materials

· 2nd statute that doesn’t list: was merely codification, no major change intended

· definition of refuse—all foreign substances & pollutants

Dissent Harlan: background norms

· at best refuse meaning is uncertain

· rule of lenity: should narrow construe crim statute, also fair notice, constrain discretion of prosecutors

· Federalism: regulating an area traditionally reserved for states. So should have a clear reg, not expand a little known fed. law. 

Note: DOJ prosecutors not given Chevron- discretion as a pure advocate rather than agency w/ operational responsibility & rulemaking procedures.  But language was tee’d up for EPA to do it—ambiguity…
Benzene – pre-Chevron. §3(8) significant risk to be reasonably necessary or appropriate.

Issue: relation between 6 & 3. 6(b)(5) defines what’s reasonably nec. appropriate for those categories of risk in the specific statute?

Holding: 6(b)(5): are savings lives from cancer – is feasible

3(8): has to be significant risk to be reasonably necessary or appropriate.

6(b)(5) special provision for toxics: “extent feasible”= w/out shutting down industry Cotton Dust
EPA: reduction from 10 ( 1 ppm feasible, even if not shown to be necessary to reduce that much

No employee suffer “material impairment of health” (specific) … regulate lowest level

3(8): all standards must be reasonably necessary or appropriate (general)

Industry—3 statistical lives / 2 years at large cost to meet 3.8

Could interpret reason nec. appropriate w/ de minimus principal—waste of resources to regulate very small risk

Rehnquist—Delegation
Non-delegation: delegation of the discretion to eliminate carcinogens or not.

Under Chevron agency might have discretion to interpret statute, but that would raise a delegation problem

Problem: the statute doesn’t clearly say what OSHA says it means & simply too ambiguous

Cotton Dust—“feasible” defined as “technologically & economically feasible”  

1. Significant risk (Benzene) as basis for regulation 

2. + then to be regulated to the extent tech. & econ. feasible (disagreeing with Rehnquist Benzene concurrence)
* see magnitude of power v. discretion section previous pages

MCI: regulated rates to prevent favoritism, reduce market power § b(2): commission may modify any requirement but notice period.  W/ changes in technology, no longer require competitors to file rate info, but AT&T (dominant) does.  AT&T challenges.

Text / Scalia: “modify” = minor change.  He has more dictionaries, speculates that the minority position was distorted by misuse & impeaches value of the dictionary bec. includes both major & minor changes; finally, the dictionary didn’t exist at the time legislature passed the statute—dictionaries as of 1934.

Application: not a minor change bec. 40% of industry & rate filings are an “essential characteristic” clear statement principle that relies on background of statute—unlikely Congres gave commission power to deregulate itself.

Purposivist / Stevens: Looks at purpose “things are changing” – reasonable adaptation of scheme to new circumstances. Uses Frankfurter 1943 opinion to indicate that Congress knew field was evolving when created the agency.  Doesn’t take on dictionary argument- even supposing modify = minor, says change is minor because it’s a ‘relaxation’ … minor competitors vs. major competitors

Public Citizen:—If Congress is clear enough has to prevail—clear statement

Norm: De minimus notion: DeLaney Clause say that if dye is a carcinogen, it’s prohibited.  No de minimus principle (‘safe’, whatever) as in for other toxins, …

Normally, justified by 1. waste of resources 2. heavy burdens imposed for no benefit
Here, also a risk-risk tradeoff.  But statutory language clear.  + structure (min standard for other things)

Leg history—Congress insisted on it—Public fear of carcinogens & color additives don’t have much social utility

Brown Williamson
Majority- purposive

1. Connotation: Subsequent legislation evinced policy by Congress to keep tobacco on the market but subject to some legislation, but not FDA type regulation.  But don’t argue that these statuets modify the FDA or repeal it, so how could it modify or restrict the scope of the 1938 FDA?

2. Public choice: Congress wouldn’t have intended these effects in 1938.  Denotation of drug has changed, but meaning of ‘drug’ hasn’t changed (connotation).  Specific assumptions not relevant?

Consequences of political destabilization & deals made, even though not in statute. enforcing deals made.  Such a statute never would have passed at the time- tobacco too powerful; many deals struck since then, from legislation to tobacco liabilitiy litigation deals.

But no language in the statute to support this!

Dissent- Textualist denotation: Breyer: clearly meets words of statute—psychopharm. effects, clearly drugs & advances purpose—killing lots of people

* Scalia the textualist & Thomas join majority & purposivists protect the text. … all result oriented?

Public choice perspective: statutes as deal between different interests.  Likely to focus on language & legislative history bec. judge’s role is to enforce the deal struck through the factions in the legislature (want deals to be honored so that people will strike them- advantageous, social/econ. order).  Judge unlikely to embrace purposivism bec. that says we ought to identify underlying goals/norms.  Brown Williamson.

Republican values conception: identifying certain public norms to be realized through collective means. (STD Oil?)

B. Statutory Interpretation in Environmental Cases: Is Environmental Law “Special”?

Oakes article (liberal republican)

Environmental issues special in range of expert technical knowledge/judgment & administrative judgment.

Special in nature of values at stake—substantively very important (life, health, our environment) & issues of large saliency to the public.
non-commodity values: not Constitutional but important enough for special procedural & substantive protection by the court?
X. CONCLUDING REFLECTIONS ON THE REGULATORY ADMINISTRATIVE STATE

A. American Trucking (class 27-28)
Standards for fine particulate matter (soot)—public health, ( cost

Consider impact on settled expectations of a holding that §109 did allow for cost considerations in setting standards—would that lead to a wholesale revision of the statute & standards re-set for everything (have to start again balancing C/B); SIP process & all the deadlines based on a particular view

“” that §109 is unconstitutional bec. impermissibly delegates legislative power—Congress would have to re-pass §109.

“” for other regulatory statutes that could be thought to confer just as much agency discretion…

Limits to discretion: Benzene, arbitrary & capricious, AT appellate—remand to reduce discretion

Obsolescent statute problem: 

1. we now know not a clear safe/unsafe division; 2. retreat from idealistic ‘great society” in 1980’s.

AT Appellate decision

Possible solutions for “intelligible principle”

· Ranking based on qualities (level above certain # life years lost unacceptable)—but then how many qualities are enough?  Still would need a standard.

· Totally eradicate risk—but would ( back to stoneage, which would have overall less public health benefit

· Congress

· Maximize net benefit (using a cost/benefit analysis)—EPA can’t use a c/b analysis

· Background level—court doesn’t address bec. EPA didn’t actually adopt it

· Reversible/irreversible- draw the line at irreversible

v. American Lung
Tatel remanded that reg. bec. EPA drawing line at short-term/transitory.  Wasn’t a strong enough natural boundary?  Result oriented (lung EPA was reducing a level, here EPA wanting a higher one ( How you characterize the evidence? 

SC AT decision
1. Unfunded mandate reform act docs—Congress precluded judicial review on this reg. management tool

2. Cost benefit

Industry arguments




Scalia rebuttles

	Public health
	Textualist—real dictionary def. of public health

	Purpose: productive capacity
	Statute accounts for econ. impact in other sections: general principal = where Congress explicitly provides for it in other §’s, won’t imply it into other §’s. 2. “elephant in the mousehole” MCI (provision not a backdoor for something industry couldn’t get in there)

	“Adequate margin”
	Elephant in the mouse-hole argument again

	CASAC: advised on econ. stuff.
	They do that so that can advise states SIP

	Economic costs of reg. have public health impacts (wealthier is healthier) 
	


Breyer concurrence—yes, here, costs not considered.  But don’t take this as an across the board reading—all things being equal, cost may be read in.

3. AT Nondelegation

Scalia: Requirement of Constitution that Congress can’t delegate any legislative power 

Text says “all legislative power in Congress”
This isn’t lawmaking authority bec. there was an intelligible principle… Finds intelligible principle in almost anything—protect the public health, significant risk, … extremely broad

Stevens: All legislative power, but says delegation is constitutional as long as there’s an intelligible principal.  (Scalia not being honest about delegation & lawmaking)  

Grant of legislative power includes right to delegate it.
Analogy Art II (authority in the executive delegatable to admin agencies) but that’s w/in the same branch.

So why require a intelligible principle?  Judicial review—Const. requires courts to review executive authority.  If there aren’t any limits on delegation, we’ve created a despot.

Thomas: Delegation of decisions all right, but not legislative decisions.  Intelligible principle may not be adequate to prevent delegation of legislative power.  Even though there was no delegation here.

Accountability

· Judicial review for consistency with law

· Participation rights: notice & comment

· Political accountability: varies by agency how much power the executive has over the agency.

· Not perfect, but set of safeguards against arbitrary or irrational exercise
· Rule of Law/ prevent arbitrariness

EPA fails to set a particular standard ( need for case by case basis.  Bec. wants political flexibility to unofficially consider econ. considerations ( avoid political backlash, use resources best…

General thoughts
1. Think about the standard “requisite to protect the public health” & compare to Benzene… seems broader here, not restricted by feasibility.  

2. How does court get away w/ not considering delegation problem here when Stevens/Rehnquist go along with Scalia’s opinion that it isn’t a violation?

3. What might the court have done if adopted Benzene approach—why are courts allowed to construe statutes to avoid Const. issues but agencies aren’t? 

B. Empirical Studies of the Costs and Benefits of the Clean Air Act (class 28)

Krupnick  Conclusion: CAA is a big success bec. the social benefits, even given uncertainty of measurement, far exceed the costs. 

In sharp contrast to CWA, Superfund with much lower health benefits / cost.  Still, want to maximize net benefits, which may be even greater if broke down particular programs & standards.  

1. Pb, SO2 trading program enormous success.

2. C/B ( deregulation, laxer standards: Takes on c/b in American Trucking standards—PM & Ozone.  C/B suggests that ozone standard likely isn’t worth it, but PM should have even more stringent standards.

C. Evaluation of the Institutions of the Regulatory Administrative State and Consideration of Alternatives
Limitations of 19th century law & private ordering in industry, tech, economic driven interdependency

( vast admin. apparatus, far reaching system of regulatory control

· agencies enjoy substantial degree of autonomy, yet operating w/in a political env., interest groups, pervasive system of legal controls

Big picture of developments in the system

Fed. Judge, Pol. scientist, Public choice analysis of DC circuit, Stewart article on development of the law

Comparative w/ parliamentary systems
Division of gov’t authority between Congress & executive  

v.  Closely merged bec. leader of party w/ majority in the house of commons is the prime minister & party discipline ( fairly free hand in getting legislation through & controlling implementation

( more space for admin agency to operate.

( enhances role of the courts as mediator 

 & judicial review provides further stimulus to role of NGOs in civil society.

Role of the Courts
1. Constitutional issues in rise of administrative & regulatory state.  

· American Trucking—courts have declined to interpose significant or pervasive constitutional limitations on Congress’ power to create admin. agencies. Give them significant lawmaking power, adjudicative authority, discretion, combing powers traditionally thought to be separated among the 3 branches

· Sought to further certain constitutional values.  Due process, rule of law, political accountability—through other means.  to render delegated powers & combined powers more responsive, …e.g. expanding standing to wider range of interests in ‘60’s-70’s, 

· Transformation of rulemaking procedures, intervention for interests at the admin level( generating a record or interests’ role, 

· Review of conformance to statutory authority, 

· Review of discretion after the bounds of authority delineated—Chevron step II (statutory interpretation), arbitrary & capricious hard-look (case by case implementation)

· ( Establishing certain regulatory procedures to allow for pol. branches, admin agencies, interest groups in civil society to have roles in structuring & guiding administrative decision making.

2. Judges as political actors, as well as institutional actors

Revesz article: Judges as vehicle, giving voice to particular interests or values

Have political experience, experience w/ other branches of gov’t, effort for range of experience & views—implies stronger role for background of judges to operate  

v. Continental—career civil servants.

Political process procedure for appointment of judges (vs. Continental system) (Oakes essay)

Administrative autonomy

1. Technical expertise

2. Administrative expertise—vast system of administrative coordinated, implemented to change behavior & accomplish regulatory goals.  Gathering information, decision making structures, implementation capacities, enforcement & monitoring capacities.

History

Late ‘60’s, ‘70’s: Pro-env. push from courts
Standard Oil: refuse act of 1889 constructed by SC in an aggressive fashion to make a pollution control statute out of it & set basis for a far-reaching system of federal water control where Congress hadn’t yet done such a thing.
Scenic Hudson: 2nd Cir. weighing in very strongly to counter the perceived passivitiy / industry bias of federal power commission—standing for env. groups to intervene in licensing proceedings of the commission & to obtain judicial review of project approval, agency must give consideration to env. values.  = important foundation of the hard look review approach & NEPA

Overton Park: statute read w/ strong pro-env. tilt.  Can’t route highway through park except in extreme circumstances—counter to the deal as understood when statute enacted.  Responding to Nadar view—industry capture, insensitivity to public env. industry on part of the agency

Sierra Club v. Ruckleshaus: high water mark of this aggressive judicial endorsement of env. values

NRDC v. Train:  (Lead NAAQS standard, citizen suit action) EPA mandatory duty to adopt a lead NAAQS

Political response: legislation establishing regulatory admin programs in these areas—Congress enacts a CWA structure shaped by Standard Oil; Sierra Club v. Ruckleshaus—PDS provision

( courts vigilant against efforts of industry to dilute the programs by raising cost & feasibility issues

Union Electric: no role for feasibility in SIP requirements
Lead Industries no role for cost or feasibility in NAAQS

More neutral ‘quality control’ for control of agency discretion through hard-look – agencies have to justify discretionary choices w/ evidence & analysis & in light of counter positions in the rulemaking process.  National Lime, Nova Scotia

‘80s— reality of the difficulty of transforming the industrial infrastructure & consumer behavior to meet ambitious env. goals becoming apparent.

Series of recessions, implementation problems (CAA), less confident—putting people on the moon, competitiveness of US industry v. the Japanese, also success w/ some basic env. provisions; 

Benzene (1980): plurality of the court (4) read into OSHA limitation on magnitude of OSHA’s regulatory policies; minority opinion on nondelegation doctrine

State Farm (1983): Reagan deregulation efforts going too far—naked interest group politics.  Require some continuity, reasonable consistency in changes in regulatory policies.  But not restructuring, as in SC v. Ruckleshaus.

Chevron (1984): the balance.  (1) Particular holding: reverses DC circuit & allows “bubble” definition of “source” – not up to judges to impose their policy preferences when statute ambiguous; (2) Broader Chevron doctrine: reduces judicial role in construing statutes—no discretion to give deference to agencies (as they did in Benzene, SC v. Ruckelshaus), in part because of political accountability of the executive—signal that heyday of ‘70’s judicial env. activism over.

American Trucking reaffirms Chevron resolution of powers.  Won’t crank up constitutional concerns or increase agency policing (Williams)
Reagan Ex. Order 12191 (1988): establishing OMB cost/benefit review process.  Chevron—politically accountable executive to control discretion of agency.  ( whole alternative system of review & accountability operating in parallel w/ the court process.( earlier decisions understood as launching emerging social values that aren’t reflected in Congress or old admin agencies (Dept Transportation, Energy Dept)—vanguard in making political system more open & responsive to emerging social values. 
|| civil rights.

Once those values picked up by political process, as the were in the ‘70’s, then facilitative/vanguard role retracted.

The political role of the judges—Ideology

Political role in earlier cases, Chevron turning over of power also a political decision.

Normativity of regulatory law: the legitimacy of regulatory law depends on the courts.  Env., industry, citizens think the law is legitimate, adopted through reasonably fair & responsive procedures, based on reasoned analysis & information rather than pure interest group will. ( acceptance, compliance

Legal role wouldn’t be adopted bec. of an efficiency, c/b impetus.  But plays vital role.

Revesz article: Republicans more likely to uphold industry challenges to EPA, Dems public interest challenges; ideology shows up in procedural more than substantive; reinforcement phenomenon

· White house, rather than senators, pick judges. ( more ideology?  Less cross-cutting issues at play.

· Statutory construction v. arbitrary & capricious—is it necessarily prospect of SC review?  Could also be that there’s more likely to be a “right” answer that experienced professionals would agree upon.  Arb/capr. depends on how important you think the issue is, … murkier issues.

Statutory construction cases going pretty far
American Mining (Starr)

Corrosion Proof (J. Smith)
Agency’s refusal to adopt more stringent standards arbitrary & capricious—nudging EPA w/ hard look grounds v. approving of standards in Trucking 

American Lung (Tatel)

American Trucking (Tatel)
Stewart article: (broad overview) + Efforts at legal control of command regulatory process have exacerbated regulatory fatigue—made it more difficult to implement command & control regulation effectively ( Driving source for alternative env. incentive systems, reflexive law approaches.

Melnick article—political scientist looking at overall role of legal system & courts has been

Primary criticism (v. Judge Oakes) not that courts are incompetent on technical issues, but that judges are bad at understanding the administrative demands of the regulatory process—the overall implications of implementing a program.  

Case by case for courts v. systemic terms for agency.  SC v. Ruckleshaus, Trainer—foisting new responsibilities, new concerns, excessively ambitious programs that can’t be implemented in a timely or cost effective fashion.  Then compliance postponed at lower court level because demands can’t be met.  External effects of system.
What if we had followed Melnick—more “reasonable” goals ?

Role of the courts in C/B (Krupnick)

· what they’re doing probably doesn’t make that much difference in terms of substantive outcome
· may be important in some cases in some programs

· overall, it’s the admin/reg process establishing the program, deadline, burdens
Implied
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Once meet standards, incentives to lower left of curve (find cheaper way to meet stnd), but not to (


There’s technology diffusion not tech. forcing








� Trend towards literalism


� Once courts have concluded no clear intent by Congress, courts almost never find interpretation unreasonable bec. the court doesn’t have a clear intent on what the phrase means themselves.  E.g. “bubble” in Chevron.





