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I. DEATH PENALTY BASICS
A. INTRODUCTION TO CAPITAL PUNISHMENT LAW AND LITIGATION

Characteristics of Criminal Justice:
· Incredibly incident-driven (e.g. about 30 states added DP statutes between Gregg and Furman)

· The more diversity exists within a community, generally the more severe the use of punishment found (c.f. Japan)

Thematic Developments in Capital Punishment:
· SCOTUS tends to take one step forward, two steps back in this area

· Extra-legal forces are very influential in these decisions (hence need to think more holistically/broadly)

· The DP has a huge symbolic status – more than just a punishment, it is an enormous social, cultural, and political expression with meaning for everybody

1. “The Death Penalty in 2004,” Death Penalty Information Center (Dec. 2004)

Summary: Survey of general status of capital punishment in America and most salient issues in application of the DP.
2. “Death Row U.S.A.,” NAACP LDF, Inc. (Fall 2004)

Summary: Report on DP cases to be decided in October Term 2004 and complete report on all executions in U.S. since Gregg.
3. “A Peculiar Institution?,” David Garland, Moffett Lecture on Ethics (Dec. 2004)

Summary: Argues that the DP exists in the U.S. where it is absent in Europe due to:
· Highly stratified social conditions

· Racial divisions

· Limitations on federal authority (making the DP more difficult to challenge in fed. courts)
B. A BRIEF HISTORY OF CAPITAL PUNISHMENT IN THE UNITED STATES
1. Banner, The Death Penalty: An American History, “Degrees of Death” (2002)
Characteristics of Historic Death Penalty:
· Took a variety of forms, some less severe and some more severe

· Was a concept that there were things worse than death

· Procedurally, imposition of DP was only beginning of inquiry of whether it would be imposed (governors had enormous discretion to issue clemency)

· Like today, there was very little reliability that imposition of DP would lead to execution

· DP was beyond a punishment, and was a form of social and moral messaging (i.e. mock executions) that reinforced religious norms and practices
· Continued as a way of sustaining male dominance (large number of women sentenced to DP)
2. Id., “Northern Reform, Southern Retention” (2002)

Peculiarities of DP in the South:
· Racialized application of DP began very early, especially in the South – illustrates how DP was about maintaining social order and recognized existing social/racial disparities

· Entire criminal justice system corrupted around the larger struggle for civil rights, where law’s protection only afforded to whites and black subject to law-sanctioned forces
· Support of DP rose in South simultaneous to retreat from DP in other parts of country

C. THE MODERN DEATH PENALTY

1. Furman v. Georgia, 408 U.S. 238 (1972)
Holding: The DP as applied at the time is unconstitutional under the Eighth Amendment (but not necessarily per se unconstitutional) because it is arbitrary, unpredictable, and capricious.  The Court declined to rule on Fourteenth Amendment grounds for fear that such a ruling would undermine the criminal justice system as a whole.
Concurrence (Douglas): Found the idea of “equal protection” to be inherent in interpretation of the Eighth Amendment.
Concurrence (Brennan): Focused primarily on the Eighth Amendment and its interpretation in light of “evolving standards of decency that mark the progress of a maturing society.”  Also emphasized arbitrariness of application and lack of reason to believe DP serves any valid penological purpose.
Concurrence (Stewart): Death differs not in degree but in kind from other punishments.

Concurrence (White): DP serves no valid purpose (examines specific deterrence and general deterrence especially).

Concurrence (Marshall): Discusses the lack of any purpose that the DP advances and writes that deference to legislatures on this judgment is tantamount to abdication of the judicial role as arbiters of the Constitution because there is no rational basis for concluding that DP isn’t excessive.
Contemporary Forces Shaping the Court’s Opinion:
· Racial inequality

· General expansion of the rights of indigent defendants predating decision

· Other very large contemporaneous issues (e.g. Roe v. Wade, expansion of defendants’ rights)
2. Gregg v. Georgia, 428 U.S. 153 (1976)
Holding: Death does not invariably violate the Constitution where there are procedural safeguards in place to ensure that the punishment isn’t arbitrarily inflicted.  Where discretion is afforded a sentencing body on the DP, that discretion must be suitably guided and limited to minimize the risk of wholly arbitrary and capricious action.
Elements of the GA Statute that the Court Found Redeeming:
· Characterized by “guided discretion”

· Bifurcated procedure (remedies the single verdict problem, eliminating “Catch-22” for defense attorneys

· Aggravating factors – place limits on the category of capital crimes

· Mitigation incorporated into sentencer’s consideration

· Mandatory appeal (for proportionality review)

Significance of Retreat from Furman: The Court explicitly embraces a “states’ rights” analysis (that it had moved away from during the Warren Era) and a new framework that was very deferential to majority will.
3. Woodson v. North Carolina, 428 U.S. 280 (1976)
Holding: The mandatory death sentence for first-degree murder violates the Eighth and Fourteenth Amendments because it fails to curb arbitrary and wanton jury discretion with objective standards to guide DP sentencing and is inconsistent with the fundamental respect for humanity underlying the Eighth Amendment.

Problems Court Finds with Mandatory Imposition of DP:
· Doesn’t allow consideration of individual characteristics of defendant

· Forces jury to decide between unacceptably harsh punishment and no punishment at all (leading to jury nullification of guilty verdicts)
4. Jurek v. Texas, 428 U.S. 262 (1976)

Holding: Texas DP procedure limiting DP to five situations of intentional and knowing murders and requiring jury to answer three questions during sentencing phase that allow consideration of defendant’s mitigating circumstances (though not explicitly speaking of them) and particularized circumstances of the offense is sufficient to avoid the arbitrary and freakish imposition of the DP.
5. Coker v. Georgia, 433 U.S. 277 (1977)

Holding: Imposition of DP for crime of rape of adult woman is grossly disproportionate and excessive, in violation of the Eighth Amendment (note Court’s unwillingness to extend holding to all rapes, as LDF desired).
6. State v. Wilson, 685 So. 2d 1063 (La. 1996)
Significance: Illustrates the Louisiana’s desire to seize on of the narrowness of the Coker holding, in finding imposition of DP constitutional for rape of a child under the age of 12.  Creates interesting ramifications on how we think about the importance of status of the victim in assigning punishment.
II. CAPITAL TRIAL PROCEDURE
A. AGGRAVATING CIRCUMSTANCES AND VICTIM IMPACT
Non-statutory Aggravation: The Court has not yet passed on the validity of considering non-statutory aggravators (as in the federal DP statute) where no statutory aggravators are present.
1. § 13A-5-40, Code of Alabama (1975)
Differences from the Georgia Scheme Approved in Gregg:
· Some narrowing is done at the guilt phase by creating a subclass of murders called capital murder

· Note that many factors (e.g. felony murder elements) are “double counted” and serve both to make a murder capital and as an aggravating circumstanc
2. Lowenfeld v. Phelps, 484 U.S. 231 (1988)
Holding: A death sentence is not invalid on the grounds that the only aggravating circumstance found by the jury at sentencing was identical to an element of the capital crime for which defendant was convicted at the guilt phase (i.e. “double counting” of aggravators is permissible).
Reasoning: The use of aggravating circumstances is not an end in itself, but serves to narrow the class of death-eligible persons and channel discretion.  This narrowing function may be performed at either the sentencing or guilt phase of the trial (relying on Jurek v. Texas for this point).
3. “Tokens of our Esteem,” J. Simon and C. Spaulding, The Killing State (1999)
Three Categories of Traditional Aggravating Circumstances:
· Based on conduct contemporaneous with murder (e.g. kidnap murder)

· Based on prior history of defendant (e.g. where defendant murdered previously)

· Based on identity of the victim (e.g. murder of a police officer)

Observations Regarding Aggravating Circumstances as Legislated:
· In the 1907s, legislators were more concerned with developing statutes to survive the dictates of Furman than they were with deep philosophical issues regarding culpability

· DP begins to be used as “blue ribbon” to express concern for and validation of certain classes

· Even if some aggravator provisions never result in an actual death sentence, they have a real impact on the criminal process (e.g. impact on the plea process or on exercise of prosecutorial discretion to charge)

· From a mens rea (culpability) perspective, not all murders singled out for DP are the same
· As categories of who is covered by capital statutes and who isn’t become difficult to discern, “guided discretion” required under Furman begins to slip away (arbitrariness is introduced)

· After 30 years of the “refinement” of aggravators, one could argue that discretion of the sentencer is no more limited than it was before Furman
4. Maynard v. Cartwright, 486 U.S. 356 (1988)
Holding: The “especially heinous, atrocious, or cruel” aggravating circumstance as used to obtain defendant’s death sentence is unconstitutionally vague and fails to perform the Eighth Amendment requirement that juries’ discretion be channeled.  Such an aggravator is not per se unconstitutional, however, but instead merely requires that state courts define these terms so as to give them meaning.

Relevance: Only 14 years after Furman, illustrates that the Court is already struggling again with how to make application of the DP less arbitrary.
B. MITIGATING CIRCUMSTANCES AND VICTIM IMPACT

Definition: Factors related to 1) the background, history, etc. of the offender; and 2) the circumstances of the offense.
Purpose: Mitigation is intended to make application of the DP more logical and less arbitrary.
Challenge: Often the challenge of presenting mitigation is in turning a history/narrative into something that the jury can more discretely identify as mitigation.  The more tangible mitigation is, the more effective it is (making the role of defense counsel absolutely primary).
Strategy: Critical to mitigating evidence is presenting a consistent theory of mitigation.
1. Lockett v. Ohio, 438 U.S. 586 (1978)
Holding: The Eighth and Fourteenth Amendments require “individualized consideration of mitigating factors” in a capital sentencing hearing.  The Scope of mitigation that the defendant is entitled to present may not be restricted.

Significance: The role of the jury becomes infinitely more important than it was previously because of the injection of more discretionary facts into the sentencing decision.
2. Eddings v. Oklahoma, 455 U.S. 104 (1982)
Holding: State judge’s refusal to consider as a mitigating circumstance the defendant’s unhappy upbringing and emotional disturbance violates the Eighth and Fourteenth Amendments.  “Just as the State may not by statute preclude the sentencer from considering any mitigating factor, neither may the sentencer refuse to consider, as a matter of law, any relevant mitigating evidence.”
Significance: By leaving the scope of mitigation wide open (the Court does not want to create a hierarchy of what mitigating circumstances are more important than others), the Court gives mitigating evidence potentially tremendous power (and consequently places an even greater onus on having a good lawyer).

3. Hitchcock v. Dugger, 481 U.S. 393 (1987)
Holding: Improper instruction to jury that it consider only statutory mitigating factors (rather than allowing for consideration of nonstatutory mitigating circumstances) constitutes reversible error.
Non-Statutory Mitigation: May in some instances be even more influential in sentencing decision than are statutory mitigating factors.
4. Pulley v. Harris, 465 U.S. 37 (1984)
Holding: The Eighth Amendment does not require proportionality review by an appellate court in every capital case.  All that Gregg referenced was the provision of prompt and automatic appellate review.
Significance: Demonstrates the Court’s retreat from its 1976 statement that “death is different.”
5. Booth v. Maryland, 482 U.S. 496 (1987)
Holding: Introduction of a victim impact statement during the sentencing phase of a capital trial is in violation of the Eighth Amendment.
Rationale: VIE is not helpful in discerning in which crimes the DP is appropriate and in which it is not.
Concern: The Court here, guided by Gregg, is hesitant to allow VIE which may make imposition of the DP appear more arbitrary or based on anything other than the blame-worthiness of the defendant.
6. Payne v. Tennessee, 501 U.S. 808 (1991)
Holding: The Eighth Amendment does not categorically bar the introduction of VIE in the sentencing phase of a capital trial.
Impetus: The Court reverses its ruling of only four years prior in a response to defendants putting on effective mitigation.
Significance: Appears to deviate from prevailing norm of criminal law that all victims are equal and that it is the criminal act itself that is punished (hence the victim’s character does not relate to the crime).  Because victim identification is very real, this reinforces underlying social/racial/etc. undertones.
C. THE CAPITAL TRIAL: DEATH QUALIFICATION

Strategic Options Available to Defense Counsel during Death Qualification:
· Creative questioning while examining a potential juror

· Can use the “absence of clarity” language from Wainwright v. Witt to advantage after Morgan v. Illinois in order to attempt to strike unfavorable juror if questioning is sufficiently pointed to suggest juror would automatically support DP

· Rehabilitating potentially favorable jurors

· Motion for individual questioning during voir dire (so that potentially prejudicial things that one veniremember may say in an answer do not infect other veniremembers)

Significance: Ability of the lawyer to effectively conduct voir dire becomes extremely important.  This is especially true in light of the increased discretion placed in jurors’ hands in capital sentencing proceedings.
1. Wainwright v. Witt, 469 U.S. 412 (1985)
Holding: Exclusion of jurors who are opposed to the DP is appropriate (i.e. “death-qualification” of jury is permissible).  The proper standard for whether a juror can be excused for cause on this grounds is whether the juror’s views would “prevent or substantially impair the performance of his duties as a juror in accordance with his instructions and his oath.”
Significance: How one goes about examining a potential juror becomes especially important (as well as how one rehabilitates potentially favorable jurors who might otherwise be challenged for cause by getting a record that the veniremember is able to consider the facts and law and should not be excluded for cause).
2. Morgan v. Illinois, 501 U.S. 719 (1991)
Holding: Defense is entitled to exclusion of jurors who would automatically support the DP is appropriate (i.e. “life qualification,” the inverse of Wainwright v. Witt holds as well).  Empanelling of even one such juror is grounds for reversal of sentence if DP imposed.
3. Castenada v. Partida, 430 U.S. 482 (1977)
Holding: Veniremembers must be drawn from a sufficiently diverse pool, deriving from the Equal Protection Clause of the Fourteenth Amendment.  Here unrebutted statistical evidence showing that Mexican-Americans constituted 79.1% of a county’s population but only 39% of those summoned for grand jury service is sufficient to establish prima facie case of discrimination in grand jury selection.
Requirements for Successful Underrepresentation Challenge:
· Must be a “cognizable group” (e.g. Mexican-Americans, African-Americans, women) [note the Court has still not given a clear definition of what qualifies as a “cognizable group”]
· Must demonstrate statistically significant underrepresentation of that group (courts are generally pretty clueless as to if this means “absolute disparity” or “comparative disparity”)

· Must show an opportunity to discriminate (a selection procedure that is susceptible of abuse or not racially neutral supports the presumption of discrimination raised by the statistics)
Constitutional Basis: Note that this case the decision was rooted in the Equal Protection Clause of the Fourteenth Amendment.  The Court was unsure whether this or the Sixth Amendment’s Right to a Jury (fair-cross-section requirement) (as used in Whren v. Missouri) was the appropriate basis.
4. Lockhart v. McCree, 476 U.S. 162 (1986)
Holding: People opposed to the death penalty are not a “cognizable group” for the purposes of juror pool underrepresentation because a “distinctive group” cannot be defined by opinions/thought.  Hence “death qualification” does not violate the fair-cross-section requirement of the Sixth Amendment.
5. Turner v. Murray, 476 U.S. 28 (1986)
Holding: Defendant in a capital trial is entitled to have prospective jurors informed of victim’s race and questioned on the issue of racial bias (limited to so-called “interracial” cases in which the defendant and victim are different races).  Where this is not conducted, defendant is entitled to a new sentencing hearing but not a new trial on guilt.
Rationale: Because the jury has more discretion in capital sentencing decisions than in its traditional functions, inquiry into potential racial bias is permissible in this context.  Note that this rationale restricts the application of rules such as that announced in Turner v. Murray.
D. THE CAPITAL TRIAL: JURY SELECTION

Significance: Even if the juror pool is appropriately drawn, peremptory strikes still can be used to exclude disfavored groups from serving on juries.
1. Batson v. Kentucky, 476 U.S. 70 (1986)
Holding: The Equal Protection Clause prohibits the exclusion of potential jurors solely on the basis of their race (note the Court’s refusal to ground this claim in the Sixth Amendment); defendant can make out a successful prima facie claim on these grounds by examining prosecutor’s behavior in his individual case.
Procedure/Requirements for Successful Batson Challenge:
· Defense makes a prima facie case of discriminatory use of strikes

· Prosecution required to justify the questioned strike with a race-neutral reason

· Defense may attempt to rebut proffered reason and argue that it is pretextual
Strategic Note: Now the question of when to object to strikes becomes very important; defense counsel must also determine how to demonstrate that the proffered race-neutral reason is pretextual (hence places more importance on quality of defense counsel).
2. Powers v. Ohio, 499 U.S. 400 (1991)
Holding: Defendant need not be a member of the same racial group as wrongfully excluded juror in order to succeed in objection under Batson.
Rationale: The harm done by a discriminatory strike goes beyond the defendant who did not receive a fair trial and extends to the excluded juror and to the community itself (whose faith in the process is diminished).
3. “Deliberate Indifference: Judicial Tolerance of Racial Bias in Criminal Justice” (1994)

Characteristics of Court’s Treatment of Racial Bias in Jury Selection:
· Failed to confront the enormity of the problem by neglecting to compel lower courts to reject unconvincing explanations for racially motivated strikes and failing to make clear that sometimes evidence of bias is too strong to be overcome by self-serving excuses
· Response to the problem of racially biased exclusion has been lethargic, reluctant, and uninspired, revealing an indifference to racial discrimination in the jury selection context that is not tolerated in other areas
III. CAPITAL APPELLATE PROCEDURE
The Capital Appellate Process (i.e. The Boxes):
1. Trial

2. State appeals court (Direct Review)

3. Certiorari to U.S. Supreme Court (discretionary review, looking primarily for issues not resolved by the lower courts, i.e. circuit splits)

4. State post-conviction (usually before the original trial judge)

5. State post-conviction review (state appeals court)

6. U.S. Supreme Court

7. Federal habeas –  U.S. District Court

8. Federal habeas – Circuit Court of Appeals

9. Federal habeas – U.S. Supreme Court
Requirements for a Claim to be Able to be Raised on Appeal:
· Compliance with the contemporaneous objection rule (objection must be made contemporaneous with the violation, not too early or too late)
· Must be complete (i.e. mention its legal basis or the right alleged to have been violated)

· Much better to overstate the objection in this regard than to understate

· Claim must be kept alive step of appeal, or it is subject to abandonment
· This rule derives from res judicata (that objections that have been heard on direct review cannot be relitigated in post-conviction proceedings) and procedural default rules (that a claim cannot be raised for the first time in post-conviction or habeas if it could have been raised at trial or on direct review)

· This rule does not apply to the discretionary U.S. Supreme Court certiorari after direct review

· Note that if claims have been presented to state courts on direct review, they do not need to be re-presented in state post-conviction (to do so might raise res judicata issues)

· [Claim must also be exhausted (i.e. presented in state court) before it can be raised in federal habeas (absent cause for why it couldn’t have been presented in state court)]
Exceptions to the General Rule of Procedural Default:
· If the final state court rules on the merits without ruling on the procedural default, a subsequent federal court is entitled to do the same (e.g. if state post-conviction court finds the claim res judicata rather than procedurally barred, it can be raised later in federal habeas)

· Can always challenge directly that a state rule is not clearly established or regularly followed (as was the case in Ford v. Georgia)
· Some claims can be raised in state post-conviction for the first time (generally because they could not have been raised earlier):
· IAC claims

· Brady evidence

· Juror misconduct

· Competency to stand trial

· Innocence (where state rules recognize innocence as a basis for relief)

· Jurisdictional issues
Underlying Doctrinal Significance: The commitment to finality trumps the commitment to fairness.

Strategic Off-shoot: A resulting component of DP litigation now is to tie cases up in appeals as long as possible holing that abolition in some form eventually comes.
A. PROCEDURAL DEFAULT AND RETROACTIVITY
Basis for Procedural Default Doctrine:
· Federalism

· Comity (want to give state courts every opportunity to hear and decide issues before allowing them in federal courts)

1. Ford v. Georgia, 498 U.S. 411 (1991)
Holding: Rules used to procedurally bar a defendant have to be clearly announced and regularly followed in order to qualify as an adequate and independent state procedural bar to entertainment of constitutional claims.
Significance: Establishes 3 ways to get around a procedural rule to get federal review by excusing non-compliance.
2. Lee v. Kemna, 534 U.S. 362 (2002)
Holding: Missouri rule alleged to procedurally bar review in federal courts did not constitute a state ground adequate to bar federal habeas review where the rule’s essential requirements were substantially met and nothing would have been gained by requiring technical compliance.

Significance: There are exceptional instances in which exorbitant application of a generally sound rule renders the state ground inadequate to stop consideration of a federal question.  This extends Ford v. Georgia essentially to say that the state cannot manipulate a procedural rule to catch people that would have no reason to believe they are violating a state procedural rule.
3. Teague v. Lane, 489 U.S. 288 (1989)
Holding: New rules do not apply retroactively to judgments that have become final unless 1) dealing with primary private individual conduct that is beyond the power of lawmaking authority; or 2) dealing with rules that promote the reliability of the trial process (i.e. if the new rule requires observance of “those procedures that … are implicit in the concept of ordered liberty”).
Implication: Habeas corpus cannot be used as a vehicle to create new constitutional rules of criminal procedure unless they would be applied retroactively through one of these two exceptions.
Significance: Because people in post-conviction litigation can no longer benefit from new rules of constitutional law, there is an added incentive to stay in direct review as long as possible.
Timing Nuance: Defendant will get the benefit of any new rule that is announced within 90 days of completely of state direct review, even if a cert. petition is not filed with U.S. Supreme Court.
4. Hamilton v. Collins, 497 U.S. 1016 (1990)
Significance: Illustrates the importance of the rules of procedural default in an instance in which the Court had 4 votes to grant certiorari but could not muster the requisite 5 votes for a stay of execution.
5. Rule 32, Alabama Rules of Criminal Procedure
Observation: Only allows defendants to raise certain kinds of claims (see Rule 32.2(a)) that could not previously have been raised at trial or on direct review.
B. STATE POSTCONVICTION PROCEEDINGS: BRADY CLAIMS
1. Brady v. Maryland, 373 U.S. 83 (1963)
Holding: Suppression by the prosecution of evidence favorable to an accused upon request violates due process where the evidence is material either to guilt or to punishment, irrespective of the good faith or bad faith of the prosecution.
2. Giglio v. United States, 405 U.S. 150 (1972)
Holding: Non-fulfillment of prosecutor’s duty to present all mitigating evidence is a violation of Due Process requiring a new trial, regardless of prosecutor’s lack of authority to make a promise or his failure to inform his superiors and associates.
C. STATE POSTCONVICTION PROCEEDINGS: JUROR MISCONDUCT

Procedural Note: Because defendant and defense counsel are not permitted to interact with the jury at trial, juror misconduct is generally only identifiable after trial (but if defendant has evidence during trial of misconduct, it must be raised contemporaneously).

Underlying Concern: The Court’s conceptual concern is a strong commitment to no impeachment of a jury’s verdict and with preventing defendants from using juror misconduct as a ground to relitigate a case; consequently it does not want to hear that a verdict would have been different if a jury had or didn’t have certain information.

Central Question: Is the alleged issue something that is attempting to merely impeach the verdict or something that gets at actual misconduct?
1. Freeman v. State, 605 So.2d 1258 (Ala. Cr. App. 1992)
Holding: Jury foreman’s failure to reveal during voir dire that he was a former police officer was prejudicial error requiring retrial.  Issue is not procedurally barred because this fact was not known at the time of the trial or direct appeal.
2. “Juror Misconduct,” Alabama Capital Postconviction Manual (4th ed. 2004)
General Rules Regarding Juror Misconduct:
· Expression of values/ideas is not misconduct

· Consultation with outside authorities or bringing personal experiences to bear that were not earlier disclosed is misconduct

· Not much clear caselaw on whether racial prejudice/attitudes can amount to juror misconduct (as in Dobbs)

· Do not need to prove that juror did something evil/malicious, but only that defendant’s rights were undermined
3. Coleman v, Thompson, 501 U.S. 722 (1991)
Holding: Defendant is procedurally barred from presenting claim on federal habeas for counsel’s failure to file a notice of appeal on time (it was 3 days late), even where rooted in a claim of actual innocence and counsel is admitting that procedural gaffe was its mistake rather than defendant’s.
Backstory: This is part of a broader dialogue taking over the Court about the issue of finality, illustrating that the capital process is now an even greater challenge where the state’s interest is no longer in proving lack of innocence or absence of juror misconduct, but instead in proving that a state rule was violated.
Significance: The focus now is more on whether or not there was a procedural misstep than it is on the underlying constitutional issues.  Because the Court is holding defendants to the failure of their counsel, even where there is no right to counsel in post-conviction proceedings, it in many ways makes the quality of counsel in post-conviction even more important than it is at trial and on direct review.
D. HABEAS CORPUS IN CAPITAL CASES
Statute of Limitations under AEDPA:
· The clock starts when direct appeal is complete (either at denial of certiorari, conclusion of discretionary U.S. Supreme Court certiorari, or 90 days after conclusion of state direct review)

Exhaustion Doctrine: Every claim presented in federal habeas must first have been presented either on direct review or in state post-conviction review (if there are more than one court available for state post-conviction review, a claim presented in this phase is not exhausted until it is presented to all such courts).

E. HABEAS CORPUS APPEALS AND SUCCESSIVE PETITIONS
IV. ISSUES WITH THE MODERN DEATH PENALTY

A. RACE AND THE DEATH PENALTY

Background: Gregg says in 1976 that we can no longer presume that race is a factor in the application of the DP, and that such claims will now require proof that DP is being applied in discriminatory factor (in light of the procedural mechanisms implemented to curb arbitrariness).
Three Seminal Cases in Framing the Discussion of Race and the DP:
· Furman – some justices point to racial disparities as conclusive of the matter as to whether race makes the DP unconstitutional

· Gregg – Court tells LDF that it isn’t going to accept the claims that guided discretion statutes will operate in a racially biased manner (as was the concern in Furman)

· McCleskey – concludes that even after considering the data, there is no constitutional inquiry because the defendant could not show that the system in his individual case operated in a racially discriminatory manner

1. McCleskey v. Kemp, 481 U.S. 279 (1987)
Holding: Statistical data suggesting that DP is being applied in a discriminatory fashion against predominantly black defendants accused of killing white victims is not entitled to relief because 1) statistics did not make out proof of discriminatory intent in this particular case; 2) data does not rise to the level of Constitutional significance; and 3) if the data is recognized here it could open the door to similar challenges in every other context.
Requirement for Showing of Racial Bias: Defendant must show that he personally was the victim of purposeful and intentional discrimination.  McCleskey provides a legal basis to justify relevant inquiries.
Significance: This marks in essence the end to systemic challenges to the DP and begins a new way of thinking about race in the implementation of the criminal justice system.  Efforts now must concentrate on showing that the judge, jury, prosecutors, etc. operated in a way that disadvantaged a particular black defendant.
Legacy: The Supreme Court is effectively admitting that racial bias is inevitable and concedes that this racial disparity is tolerable because there is nothing that the courts can do about it.
2. Stevenson, “Close to Death,” Debating the Death Penalty (2004)
Thesis: The moral question surrounding capital punishment in America has less to do with whether those convicted of violent crime deserve to die than they have to do with whether the state and federal governments deserve to kill those whom it has imprisoned.  As operating today, they do not.
3. “Alabama Released Man Held on Death Row for Six Years,” NY Times (March 1993)

Elements of this Case that Suggested Racial Bias:
· Trial judge was named Robert E. Lee Key

· Use of judicial override of jury’s sentencing recommendation (combined with an analysis of the particular judge’s history of using the override)

· Prosecutor repeatedly mentioned defendant’s white girlfriend

· Case removed to Baldwin County (rather than to any of the surrounding counties that are majority black)

· Defendant placed on death row prior to trial (which is illegal) to make him look like a death row prisoner

· Police comments that the defendant should be lynched when he was picked up (direct evidence of racial animus)

· Discriminatory use of peremptory strikes
Significance: The discussion of race in capital cases is highly nuanced, and race can intersect with discretionary judgments in a variety of ways; the ability to recognize these discretionary judgments is critical when thinking about issues of race and the DP.
4. Statement of Walter McMillian before the United States Senate (1993)
[See above]

5. DPIC, “The Death Penalty in Black and White” (July 1998)
Summary: Death continues to infect the application of the DP in America, in large part because those people making these decisions are predominantly black.  Race is more likely to affect death sentencing than smoking affects the likelihood of dying from heart disease.  Such a system is unfair, unconstitutional, and tears at the principles to which the country struggles to adhere.
6. Peek v. State, 488 So.2d 52 (Fl. 1986)
Issue: Trial judge made comments indicative of racial bias at sentencing (referring to the “nigger mom,” etc.), which was raised as an issue on appeal.  The Florida Supreme Court condemned the judge for his use of apparently discriminatory language, but overturned the conviction on other grounds.
Significance: The court’s opinion does not focus on the harm inherent in the judge’s words, but focuses instead on the appearance of impropriety that the words convey; it seems to be sending the message to judges that it’s more important to be protected from challenge on racial grounds than to not be racist.
7. Dobbs v. Zant, 720 F.Supp. 1566 (N.D. Ga. 1989)
Holding: Defendant’s evidence fails to show that a sufficient risk of racial prejudice to illustrate that the sentencing decision was unconstitutionally affected.
Evidentiary Issue: Question of whether defense counsel should have access to jurors’ post-trial comments reflects a concern that otherwise defense counsel may sandbag and deliberately fail to try to expose bias during voir dire before trial in order to save a later grounds for appeal.  The court here suggests that procedural default is a proper mechanism to assuage this fear to mandate that these questions are asked.
Significance: Properly states the law post-McCleskey and exemplifies how race is to be presented in such proceedings (and how difficult it is to do so); suggests primarily that the courts are afraid that the remedy for a finding of racial bias would be insulting and/or catastrophic.  This continued tolerance of bias presents the larger question because it speaks to the tolerance of racial bias in a variety of contexts.
B. COUNSEL IN DEATH PENALTY CASES

Significance: Counsel in capital cases must not only be able to present evidence and argue effectively, but also must be capable of manipulating and complying with the myriad capital procedural requirements.  The Court has never addressed legacy of poverty in the DP; the issue of counsel now dominates the DP debate.
Strategies for Attacking Ineffective Assistance:
· Help counsel by offering the fact that he was undercompensated and overworked, and it is therefore understandable that he may have rendered ineffective assistance (i.e. push much of the blame on to systemic forces leading to ineffectiveness)

· Undermine the basis for “strategic decisions” by saying that such decisions were not informed by anything other than supposition because there was no factual basis for decision (generally failure to investigate)

· Demonstrate contemporary behavior of other lawyers that would make the lawyers’ performance in the case at issue appear “unreasonable”

· Essentially retry the case in post-conviction to present all of the evidence that the trial counsel didn’t present but should have been presented
· Failure to object is rarely found sufficiently prejudicial to win an IAC claim; successful claims are usually for failure to investigate or other deficiencies that take place out of court

· Can make out an IAC claim where there is a structural impediment to part of counsel’s fundamental function (see, e.g., Herring v. New York)

· As an overworked defense attorney, you have several “creative” options available under which you could challenge the unreasonable burdens causing ineffective assistance:
· A class action on behalf of those who have been defended inadequately

· Constitutional claim under Due Process and Fair Trial rights

· A Takings claim on behalf of the lawyer himself
Difficulties in Attacking Ineffective Assistance:
· The judge making the post-conviction factfinding regarding IAC is usually the same judge who appointed counsel originally
· IAC claim must be made with regards to a phase of the process at which a constitutional right to counsel exists (there is therefore no IAC claim in post-conviction).

1. Bright, “Counsel for the Poor,” 103 Yale L.J. 1835 (1994)
Thesis: Counsel for indigent defendants in capital cases is insufficient as a result of 1) the lack of a functioning adversary system; 2) the lack of indigent defense programs; 3) insufficient compensation for capital defense attorneys; 4) the role of judges in appointing and failing to properly oversee mediocre and incompetent counsel; 5) the tolerance of substandard representation; 6) the lack of legal reforms in this arena; and 7) the general politics of criminal justice and lack of leadership to remedy the situation.
2. Strickland v. Washington, 466 U.S. 688 (1984)
Rule: The proper standard for attorney performance is that of “reasonably effective assistance,” and judicial scrutiny of performance must be highly deferential.  Such claims must fulfill two requirements:
· Demonstration of deficient performance (note subsequent relaxation that this deficiency must have been something “critical to the outcome” of the trial);
· If performance is deficient, defendant must show prejudice ensued (i.e. some probability that outcome of trial would have been different but for the lawyer’s deficiency) (note subsequent relaxation in the form of deference to “strategic decisions” on the part of counsel).
Foundation: “The benchmark for judging any claim of ineffectiveness must be whether counsel’s conduct so undermined the proper functioning of the adversarial process that the trial cannot be relied on as having produced a just result.”
3. Wiggins v. Smith, 123 S.Ct. 2527 (2003)
Significance: Announces that the ABA Guidelines for indigent defense (which say there should be a mitigation expert, mental health experts, and specialists focusing on the background of the defendant) should be applied in all DP cases.
Backstory: Unclear if case would have been decided the same way if not for the “innocence phenomenon.”
4. Friedman & Stevenson, “Solving Alabama’s Capital Defense Problems” (1992)

Roots of the Problem of Inadequate Counsel Include:
· Money

· Skill, training, expertise

· Perspective/commitment of the advocate
5. Ake v. Oklahoma, 470 U.S. 68 (1985)
Holding: The fact that a capital defendant is poor should not be a basis for depriving that defendant of access to mental health experts and other expert assistance that is critical to litigation.
Difficulties Under Akie: Few reversals occur under Ake because:

· Defense counsel bears the burden of demonstrating that expert assistance was critical (difficult to prove you need an expert without first having one)

· Problematic to go into court making the argument that a mental health expert is necessary without conceding that the client is guilty (can ask for an ex parte hearing for this request on the grounds that without one the client is in a worse position than if he were not indigent and could see a mental health expert without bearing this risk)

· Once an expert is granted, there are questions about who actually is the expect and who decides this since the state is ultimately providing the funding
6. Barbour v. Haley, Plaintiff’s Brief in Opposition to Motion for Summary Judgment
Significance: Illustrates a contemporary attempt to challenge the adequacy of indigent defense in Alabama.
C. INNOCENCE AND THE DEATH PENALTY

Significance: Media coverage of exonerations has significantly reduced support for the DP nationwide.
Open Question: What does a defendant need to demonstrate to be entitled to relief on an innocence claim?  What is the burden?

Current Status: Appears as though “innocence fatigue” has set in and there is now a slight increase in popular support for the DP; innocence as an issue seems to have an incapacity to resonate over time.
1. “Innocence and the Death Penalty,” Staff Report, Committee on the Judiciary (1993)
Thesis: The danger of a mistaken execution is the number one concern raising doubts among voters regarding the DP.
2. Herrera v. Collins, 506 U.S. 390 (1993)
Issue: Whether the federal courts are authorized to give relief where the state courts do not present an opportunity to litigate an innocence claim.
Holding: A claim of actual innocence based on newly discovered evidence is not ground for federal habeas relief.
Rationale: Due Process does not require that every possible step be taken to ensure that innocent people are not executed (i.e. death isn’t different in this respect); habeas corpus does not exist to correct for errors of fact but instead to ensure that prisoners are not held as a result of constitutional violations.

Significance: After Herrera, it becomes especially important to introduce claims of innocence in state post-conviction because otherwise it is unclear there is a remedy in federal habeas.
3. Innocence and the Crisis in the American Death Penalty, DPIC Report (2004)

Summary: Encapsulates the current state of work done in the innocence field , recent developments related to innocence, and public opinion.
D. MENTAL ILLNESS AND THE DEATH PENALTY

Six Ways Mental Illness Presents Itself in Capital Cases:
· Sanity defenses to culpability (traditional defenses to culpability based on insanity)

· Relevancy of mental illness to mens rea requirement for capital murder
· Many states require that capital murder be committed intentionally (mental illness may therefore be relevant if defendant incapable of forming the intent to kill, even if not rising to the level needed for a full legal insanity claim)

· Could also be relevant with respect to defendant who suffered from intoxication

· Mental retardation is a bar to the application of the DP (Penry v. Lynaugh, Atkins); requires:
· Onset before the age of 19 [DSM Requirement]

· Requisite IQ Level (70 in most states) [DSM Requirement]

· Adaptive Skills Assessment [announced in Atkins]

· Competency to stand trial (See Pate, Drove v. Missouri)
· Mental illness as mitigation
· Strong desire to have disorders explained as organic or physiological (because of cynicism that exists about “abuse excuse”)

· How history of mental illness/disorder is documented shapes jurors’ perception (relevant to constructing a narrative)

· Requires awareness of resistance to accepting these narratives and responding to mental illness

· Competency to be executed (Ford v. Wainwright)
· Note that this was not cognizable during first round of post-AEDPA thinking (because AEDPA did not make an express reference to it)
Broader Purpose of Mental Illness Mitigation Evidence: Making a purpose that we are all in some part responsible for caring for the sick and for allowing mental illnesses to go on unchecked; at a minimum, we should not kill or persecute the sick because they are sick (societal failure to confront mental illness is part of the narrative here).
1. Penry v. Lynaugh, 492 U.S. 302 (1989)
Holding: The Eighth Amendment does not categorically bar the execution of the mentally retarded.  It is barred in this instance, however, because the lack of sufficient instruction to take mental retardation into account as a mitigating circumstance deprived jury of a means to express a “reasoned moral response.”
Threshold Issue: Whether or not this case announced a “new rule” within the meaning of Teague.  Court found that if it had set a categorically bar, that this would fall under the first Teague exception.
Significance: Illustrates that finding no categorical bar is a lot easier for the Court where jurors can at least consider mental retardation as a mitigating circumstance.
2. Atkins v. Virginia, 536 U.S. 304 (2002)
Holding: The Eighth Amendment categorically bars the execution of the mentally retarded.
Rationale: Points to the 19 states barring the practice as closer to evidencing a national consensus that the practice offends national standards of decency; also discusses the role of international law in helping to define what standards of decency are.

Struggle: The current struggle post-Atkins is now in defining what is meant by “mental retardation.”
3. Pate v. Robinson, 383 U.S. 175 (1966)
Holding: Competency to stand trial cannot be waived and therefore is cognizable for the first time in post-conviction (i.e. need not be raised first at trial to be presented later).  Furthermore the State bears the burden of ensuring that no one is convicted or tried while incompetent.

Also Relevant: Drope v. Missouri – illustrates the classic incompetence to stand trial claim (a claim raised by a defendant when there was evidence that he was incapable of assisting).
4. Ford v. Wainwright, 477 U.S. 399 (1986)
Holding: The Eighth Amendment prohibits the infliction of the DP upon a prisoner who is insane.
Rationale: The Eighth Amendment requires that a defendant be “aware of his impending execution and of the reason for it” (basis for this finding in the revelation that the Eighth Amendment affects significantly both the procedural and substantive aspect of the DP).  Mental issues not speaking to this question will likely be considered irrelevant.
Perverse Effect: This sometimes creates a perversity where there is medication available to treat the source of the incompetence.  It creates additional problems where there is the perception that a defendant has something to be gained by malingering.
5. Demosthenes v. Baal, 495 U.S. 731 (1990)
Holding: State court’s finding as to defendant’s competence to stand trial is a factual finding that is entitled to a presumption of correctness and binding on a federal habeas court.
6. Pernell Ford Appeal Brief

Evidence Used in Demonstrating Incompetence:
· History of mental health issues (helpful in rebutting accusations of malingering)

· Evidence of organic brain damage or physical proof of mental illness (also useful in rebutting accusations of malingering)

· How others are treating the defendant (if others treat him as mentally ill, particularly when it’s not in their interest, this is relevant)

· Conduct evinced during trial that is consistent with incompetency
7. Ford v. Haley, 195 F.2d 603 (11th Cir. 1999)
Holding: District Court’s findings regarding defendant’s competence were supported by substantial evidence and therefore will not be overruled because they are not clearly erroneous.
8. Wayland, “The Phenomonology of Mental Illness and Mental Impairments,” (1997)

Summary: Contains a rough taxonomy of various mental illnesses and organic impairments.
E. JUVENILES AND THE DEATH PENALTY

V. POLITICS AND THE DEATH PENALTY

A. JUDICIAL DISCRETION AND THE POLITICS OF CAPITAL PUNISHMENT

B. COMMUTATION, CLEMENCY, AND PAROLE

C. INTERNATIONAL LAW AND THE DEATH PENALTY

D. THE POLITICS OF CAPITAL PUNISHMENT IN AMERICA
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