Property
I. Introduction
A. Basic Concepts
1. We separate out ownership and use with regards to real property
a) Socially beneficial to utilize leases
2. What is property?
a) Set of laws governing the relationship of people with respect to ownership
3. Why do we have property law?
a) Violence
b) Facilitate commerce and market transactions
c) Promote efficiency and utilization
d) Cost minimizing despite resolution
e) Scarcity
f) Deals with the issue of autonomous desires and community desires
(1) Acquisition (II-IV)
(2) State limits on individual freedom to tie up property in the future (V-VII)
(3) Rules governing the relationship between landlord and tenant
(4) Incompatible uses of property
B. Miller v. Schoene, U.S., 1927
1. Cedar tress caused “fatal” disease in apple trees, thus destroying orchards in Virginia, where apples were very important to the economy.  The state passed a statute that allowed the state entomologist to diagnosis affected cedar trees and order the owner to cut them down.  Miller claimed that the statute was unconstitutional under the 14th Amendment.  The court determined that the public necessity of cutting down the ornamental red cedar trees outweighed the private interest of keeping the property.  Miller was compensated for the cost of removing the trees from his property.
2. “When forced to such a choice the state does not exceed its constitutional powers by deciding upon the destruction of one class of property in order to save another, which, in the judgment of the legislature, is of greater value to the public.”
3. Why would the legislature pass this ordinance that would allow many to fall victim to the few?
a) Lobbying
b) Intense interest v. moderate interest
(1) Quality over quantity
c) Costs of organizing the many prohibitive
4. Norm ( a legal rule should be adopted when it is efficient
a) Kaldor-Hicks efficiency move
(1) Pareto would make the cedar owners happy
b) Posner’s concept of wealth maximization
c) Couldn’t the apple tree owners buy out the cedar tree owners?
d) It doesn’t matter who had the property right; economic efficiency will drive the buy out and lead to the same efficient allocation
(1) They will trade back and forth until they reach an efficient result
e) Why do we have property laws then?
(1) Matters with regards to distribution of income – initial allocation affects distribution 
(2) In the real world, there are transaction costs
(a) Hold outs
(b) Free riders
(c) Coordination
f) People tend to value gains less than losses – taking away stuff is valued more than getting property in the first place
g) In a world of harms and benefits, it difficult to find a neutral benchmark
(1) Sometimes coexisting property just causes bad things to happen
5. Miller exemplifies how property law is here to mediate tension between people
a) Individual rights v. pluralistic society
II. Property Rights and Economic Efficiency: An Introduction
A. Basic Concepts
1. You almost must understand economics in order to get property; what you’re giving up to know what you’re getting 
a) Economics quantifies costs
2. Economics gives you a model that you can base predictions on 
3. Must be paired with fairness, justice, morality, etc.
4. Efficiency is a normative concept – doesn’t say anything about distribution of income
a) All preferences given
b) Current distribution scheme
5. Efficiency based on ability and willingness to pay
a) Circular to some extent ( what is optimal is what people are willing and able to pay for
6. People can (and do) change – the law can lead people and change ideals
B. Readings
1. Coase, The Problem of Social Cost
2. Kennedy, Law and Economics from the Perspective of Critical Legal Studies
3. F. Stephen, The Economics of the Law
4. W. Hirsh, Law and Economics: An Introductory Analysis
III. Allocating Resources Among Competing Claimants
A. Pierson v. Post
1. Post was out hunting all day, and just upon the moment of his capturing the pursued fox, Pierson swept in and took the fox.  The question raised was whether Post had established property rights over the fox.  The court found that a fox hunter must establish actual physical possession (here, it was mortally wounding) to claim the animal.  The dissent felt that in the interest of public utility, the hunter’s reasonable prospect of capturing the animal should have been sufficient to establish property rights. 
a) Dicta ( bodily seizure was not equal to possession
b) Just ensnaring an animal is not enough in this case
c) Mortal wounding is a way to put everyone else on notice that the hunter has gained possession
2. Both the majority and the dissent use policy arguments, but the majority is very formalistic and the dissent is pure policy
a) Overly formalistic may prevent legal evolution
b) Overly policy based may overstep the judges’ role into the realm of legislating – may not be a good thing
3. Different ways of allocating property
a) First possession
b) Creation – intellectual property
(1) Real property is (almost) fixed
(2) Creation gives one ownership
c) Conquest – way of taking ownership
(1) Europeans’ possession of this land
4. Possession – could be fairly simple, but it isn’t: law and fact are involved
B. Ghen v. Rich, MA, 1881
1. In Massachusetts, it is the custom among whalers to mark their harpoons with a distinguishing feature.  Once the whales are killed, they sink and take several days to resurface; they may also resurface far from where they were killed.  The whalers are then able to claim their hunt by the distinguished harpoon.  In this case, Ghen killed a whale and Rich then took it when it resurfaced and sold it for profit.  Ghen claimed that the industry custom established his property right over the whale.  The court agreed.
2. The decision did allow custom to trump applicable statutes, but they stressed that it only applied to the whaling industry – a very small group of people who widely accepted the customary rule
a) We can then assume that they’ve gotten it right – as long as their little circle doesn’t affect or reduce rights of the rest of the world
C. Keeble v. Hickeringill, England, 1707
1. Keeble had a decoy pond that he regularly used to capture ducks.  Hickeringill fired a gun to scare away the ducks.  The court held that this wasn’t an action in property, since Keeble had no rights to the ducks, but that “where a violent or malicious act is done to a man’s occupation, profession, or way of getting a livelihood, there an action lies in all cases.”  
2. Generating a social benefit
3. “Constructive” ownership of the ducks
a) We want people who are making use of the land to have property rights
b) Spent time improving the land and we want to give incentive 
IV. Economic Analysis of Property Rights
A. Harold Demsetz, Toward a Theory of Property Rights, 1967
1. Describes problems with communal property
2. Both a normative and a descriptive component
a) Private property rights arose from advances
b) Private property rights are better than commercial
c) Descriptive portion generally held as being wrong, but normative arguments are good
3. Externality – may lead to a socially inefficient decision
a) Demsetz’s solution – privatize the property
b) Help us understand Coase more
c) In a world of undefined/communal property rights, everyone has an incentive to overuse resources and not consider long-term effects or social effects
d) Externalities promote inefficiency b/c most of the time, people integrate cost benefit incorrectly
(1) Need to get people to internalize externalities
4. Before Coase, the idea was to burden government to regulate (taxes, etc.); Coase suggests that we might be able to rely on private market to internalize
a) We might not like the end distribution, but it does offer a third option to regulation and taxation
5. Demsetz holds that everyone must have or know private property rights
6. Costs that remain external, private property rights encourage/facilitate negotiation
a) You know who owns what and can focus negotiation efforts
7. Normative and descriptive components to article had a very strong normative impact
B. Carol Rose, Women and Property: Gaining and Losing Ground, 1992
1. Cooperative behavior can be a double edged sword when dealing with noncooperative people
2. May systematically get the short end of the stick and lead to growing disparities  
V. Adverse Possession
A. Van Valkenburgh v. Lutz, NY, 1952
1. Lutzes used a piece of apparently unowned property for a period of 35 years.  Disputes arose with their new neighbors, the Van Valkenburghs, and this suit for quiet of the title to the land arose.  The Lutzes claimed adverse possession.  This case went up and down the court system for many years, and was finally determined that the Lutzes did not assert adverse possession of the property, but did win an easement for a “traveled way” which connected their property to the road.  The Van Valkenburghs successfully purchased the lot.  
2. Elements of adverse possession
a) 
b) Clears up the who, what, where, and when
c) “Color of title” ( taking possession under a defective deed; don’t have to actually possess entire property; “constructive” ownership
(1) The deed clearly lays out all the questions about who, what, where, and when; the rest of the elements are waived
(2) Hostility is proven when the adverse possessor introduces the deed
(3) The adverse user, if successful, gains title not only to the lands he or she actually possesses, but is also deemed to be in constructive adverse possession of the lands described in the deed
(4) In some states, the statutory period is decreased
3. Why did the Lutzes lose the case?
a) Use wasn’t “extensive” enough; not “actually” occupied
b) Didn’t assert ownership on previous case for easement; goes to Lutz’s state of mind/level of knowledge
(1) He admitted that he knew the property didn’t belong to him
c) Garage – encroachment again goes to state of mind/level of knowledge
(1) He thought he owned it
d) What’s the analytical problem?
(1) On one hand, the fact that he knew he didn’t own it meant that he really didn’t own it
(a) Garden was lost on the guilty state of mind
(2) On the other, the fact that he didn’t know he didn’t have it meant that he didn’t own it also
(a) Garage was lost on an innocent state of mind
4. There are three possible states of mind
a) Guilty
b) Innocent
c) Indifferent
B. Ray v. Beacon Hudson Corp., NY, 1996
1. Rose Ray purchased a cottage in Fishkill, NY.  A development company bought all the homes, but later defaulted on taxes.  By this time, Mrs. Ray had passed away and he son and daughter-in-law were using the property regularly for one month every summer.  When Hudson purchased the homes, the Rays asserted a claim of adverse possession.  The court found that the “occupancy of the summer cottage in a now-defunct resort town for one month during the summer, coupled with their regular efforts taken to secure and improve the premises and to eject trespassers during their absences for the 10-year statutory period while all neighboring structures collapsed due to vandalism or abandonment, satisfied the element of continuous and actual possession.”
2. Exemplifies the continuity issues
C. East 13th St. Squatters
1. Continuity problem – various squatters were not in privity
a) Could not tack
2. Unorganized anarchy could have led to problems
3. This group lost, but Bloomberg has come to an understanding and allowed the squatters to stay
D. Policy concerns
1. Clean up titles, promote alienability, efficiency
2. Promote utilization of property; use = need = positive distribution of income/redistribution, efficiency
3. Incentive to look after property
a) Must prevent other people from using property (although not necessarily use it yourself)
b) Punish someone for not watching their property
c) Blackstone notion ( this is my property, and I own it.  Period.  I’m allowed to do nothing with my property.
4. Protecting people who are on/using property
a) Mitigation – can’t sit by on your rights and allow people to improve the property and potentially increase their losses ( unjust enrichment of the lazy owner
5. Encourages prompt use of the courts, discourages the use of stale evidence, and promotes repose, with the all the emotional and financial stability that follows from it
a) Legal slumber should be punished
6. Assures that land will be used and developed
7. Punish owner or reward user
8. Tacking ( adverse possessors can combine, or tack, their period of possession with that of a predecessor, so that one adverse user need not be in possession for the whole prescriptive period
E. Possession for a statutorily prescribed period of time can, if certain elements are met, ripen into title
F. Elements:
1. Continuous – uninterrupted for the given statutory period
2. Open and notorious – the usual possession that the owner would make under the circumstances
3. Actual – the entry cannot be hypothetical or fictitious
a) Hostile – the possessor does not have the true owner’s permission to be there
G. One adverse possessor may tack onto his time as long as there is privity (any non-hostile nexus, such as blood, contract, deed, or will)
1. Tacking is not allowed when there has been an ouster
H. Disabilities – statute will not run against the true owner if he is afflicted with a disability at the inception of the adverse possession
1. Infancy
2. Insanity
3. Imprisonment
VI. Estates in Land
A. Brief History
1. Property told you what your status was in society (more than simply what you owned)
2. Concept of land became viewed more as a thing to be possessed than a thing that indicated status
3. Modern trend is that we buy rights with respect to other people (bundle of rights); less “I own it”
4. See pages 197-210 in Casebook for further details on the evolution of property rights
B. Modern Terminology
1. Estate – type of right or title that a person has in land or real property; extent of nature of ownership
2. Interest – rights/relationship between people who hold interest in land
3. Fee – an estate that may either be of infinite duration or of uncertain duration
a) Fee Simple
 – both alienable and descendible to heirs; entire bundle of rights potentially infinite and inheritable
(1) Fee Simple Absolute – devisable, descendible, alienable, perpetual
(a) Absolute – forever
(b) Life – duration of lifetime
(c) Words of purchase – who took the estate
(d) Words of limitation – type of estate granted
(e) Fee Simple Determinable – estate that would be a fee simple absolute, but for a provision in the transfer document that states that the estate shall automatically end upon the happening of an event
(f) “So long as ….. used for…..”
(g) Possibility of reverter – future interest that would be a reverter were it not subject to a condition precedent; created in either the transferor or his heirs, express of implied
(2) Fee Simple Subject to a Condition Subsequent – an estate that would be a fee simple absolute were it not subject to a power in the transferor or his heirs to end the estate upon the happening of a stated event or moment; not automatic
(3) Fee Simple Subject to an Executory Limitation – executory interest, automatic transfer
b) Fee Tail – inheritable to the last member of the blood line
c) Life Estate – nondivisible and nondescendible, alienable, exclusive possession, duty to pay property taxes, etc., maintain (cause of action in waste)
d) Periodic Estate – month to month lease
e) Estate at will
f) Estate at sufferance
g) Estate for years
VII. Estates in land (feudal interests)

A. Fee simple absolute

1. How do we create?

a) “To A…” or “To A and his heirs…”

(1) “and his heirs” is no longer required

2. Distinguishing attributes?

a) Absolute ownership

b) Of potentially infinite duration

c) Freely divisible and descendible

d) Freely alienable

3. Is there a future interest to accompany the fee simple absolute?

a) NO

b) Remember, heirs apparent
B. Fee tail

1. How do we create?

a) “To A and the heirs of his body…”

b) Virtually abolished in the states today

2. Distinguishing attributes?

a) Historically, to grantee’s linear blood descendants no matter what

(1) Wanted to keep the land in the family in feudal England

(2) Today, the attempted creation of a fee tail creates instead a fee simple absolute

(a) Inconsistent with current policy

3. Accompanying future interest?

a) Yes, a reversion in O

b) Anyone other than O, a remainder
(1) “To A and the heirs of his body and then to B and the heirs of his body”

C. Defeasible fees
 * * *

1. The fee simple determinable

a) How do we create?

(1) “To A for so long as…”

(2) “To A during…”

(3) “To A until…”

(4) O must use clear durational language

(5) If the stated condition is violated, forfeiture is automatic
b) Distinguishing attributes?

(1) Is divisible, descendible, and alienable

(a) “You can’t always get want you want”

(b) Transferee must meet condition as well

(c) The condition persists

c) Is there an accompanying future interest?

(1) YES, the possibility of reverter in O

(a) ONLY one that accompanies fee simple determinable

2. Fee simple subject to condition subsequent

a) How do we create?

(1) “To A, but if X event occurs, O reserves the right to re-enter and retake…”

(2) O must use clear durational language

(3) O must carve out the right to re-enter

b) Distinguishing attributes?

(1) Is divisible, descendible, and alienable, but always subject to the condition

(2) NOT automatically terminated, but it CAN be cut short at O’s option if the stated condition occurs
c) Accompanying future interest/

(1) YES, O retains the right of entry (= the power of termination)

3. Fee simple subject to executory limitation

a) How do we create?

(1) “To A, but if X event occurs, then to B…”

b) Distinguishing attributes?

(1) If condition is broken, the estate is automatically forfeited in favor of someone other than O

c) Accompanying future interest?

(1) Shifting executory interest
D. Mahrenholz v. County Board of Trustees, IL, 1981
1. W.E. and Jennie Hutton owned 40 acres of land.  They gave 1.5 acres to the school for “school purposes only; otherwise to revert to Grantors herein.”  The remaining 38.5 acres were conveyed to the Jacqmains with a reversionary interest.  The Jacqmains then conveyed the 38.5 acres of land to the Mahrenholzes with the reversionary interest.  Harry Hutton, who inherited the 1.5 acres, conveyed his interest to the Mahrenholzes.  The question for the court was whether this was a fee simple determinable, in which case the transfer was automatic, thus giving Harry the power to convey title to the Mahrenholzes, or whether it was a fee simple subject to a condition precedent, in which case Harry would have had to assert his right of entry, voiding the conveyance to the Mahrenholzes.  The court interpreted the language in light of the intent of the parties and held that it was a fee simple determinable with a possibility of reverter.  The case was then remanded to determine whether the land was being used for school purposes.  The trial court found that it was, and the land remained with the School Board.
2. Future interest are not transferable in IL
a) In many states, they are
3. The clause which transferred the reversionary interest with the 38.5 acres was therefore not valid
E. Mountain Brow Lodge No. 82, Independent Order of Odd Fellows v. Toscano, CA, 1968
1. Question arose whether a use condition created a defeasible fee or whether it was also a restraint against alienation.  In other words, if the conveyance restricted who could use the property it acted like a restriction on alienability and would be void.  But if it were just an indication on the condition of how the land was to be used, then it was valid.  The court held that even though some use limitations may thus restrict the persons who may use the land, they are still valid.  
2. Courts are becoming more lenient with alienation restrictions
	Pro-enforcement of restraints
	Con-enforcement of restraints

	Charitable giving
	Efficiency

	Incentive to be productive
	Dead hand


3. Doctrine of escheat – at the very end, the land reverts to the state
4. Life estate por autre vie
5. Law of waste
a) Voluntary waste
b) Ameliorate waste
c) Permissive waste
F. Life estate

1. How do we create?

a) Must be measured in explicit lifetime terms and never in terms of years

(1) “To A for A’s life…”

b) Life estate pur autre vie ( measure by a life other than the grantee’s

(1) “To A for the life of B…”

2. Distinguishing attributes

a) Life tenant’s entitlement is rooted in the doctrine of waste
(1) Life tenant is entitled to all ordinary uses and profits from the land

(2) Life tenant must not commit waste (cannot harm the future interests holders)

(a) Voluntary or affirmative waste: actually overt conduct that causes a decrease in value

(i) Like overt destructiveness

(b) Permissive waste: neglect

(i) When land is allowed to fall into disrepair

(ii) Life tenant fails to reasonably protect the land

(iii) Maintain premises in reasonably good repair

(c) Ameliorative waste: life tenant must not engage in acts that will enhance the property’s value unless all of the future interests holders are known and consent

3. Is there an accompanying future interest/

a) YES, if held by O, reversion
b) If held by third party, remainder
VIII. Future Interests (of Grantor) * See future interests review section
A. Categorization of future interests (something that gives legal rights to the owner)
1. Reversion
a) Interest left in an owner when he carves out of his estate a lesser estate and does not provide who is to the take the property when the lesser estate expires
b) Result from the hierarchy of estates; thought of as the remnant of an estate that has not entirely passed away from the transferor
2. Possibility of reverter
a) Arises when an owner carves out of his estate a determinable estate of the same quantum
3. Right of entry
a) When an  owner transfers an estate subject to a condition subsequent and retains the power to cut short of terminate the estate
4. Executory interest
a) Shifting – divests transferee
b) Springing – divests transferor
5. Remainder – capable of becoming possessory at termination of prior estate (does not divest prior estate)
a) Vested – identified person has an unconditional right to possession upon termination of preceding estate
(1) The transferor has a present intent, at the time of transfer, to create a present right in the future interest
b) Contingent – ascertained person subject to a condition precedent, unborn person, existing but unascertained person
B. Restraints on Alienation
1. Destructibility of Contingent Remainders
a) A remainder in land will be destroyed if it did not vest prior to or simultaneously with the termination of previous estate
b) Common law doesn’t allow for a gap in interest (ownership)
c) Only applies to legal contingent remainders; not to equitable remainders or executory interests
(1) Devised to plug a loophole in the tax system for feudal incidents, but it survives today because it also increases the alienability of titles
d) The Merger Rule ( when the same person hold two successive interests and both are vested (or are contingent on the same condition precedent), or two vested interests that would be successive but for an intervening contingent remainder, the two interests are merged into one, except in two instances:
(1) A fee tail (where recognized as such) does not merge with a fee simple
(2) When there is intervening between the two vested interests, created in one person, a contingent remainder, no merger occurs
2. The Rule in Shelley’s Case, pg. 298
a) When a devise or conveyance transfers a freehold estate to a person and in the same instrument also transfers a remainder to that same person’s heirs or the heirs of his body, and both estates are legal or equitable, both are considered to be held by the first-named freeholder, either for life, in fee simple absolute, or in fee tail
b) Broken down into three shorthand requirements
(1) A freehold estate given to a first transferee
(2) A remainder limited to the heir’s of the first taker in the same instrument
(3) The freehold and the remainder being of the same quality
c) If an instrument creates a life estate in a person and a remainder in that person’s heirs apparent and there are no intervening estates, the two are merged, giving them an estate in fee simple
d) Has been abolished in a majority of states
3. The Doctrine of Worthier Title
a) When there is an inter vivos conveyance to a person with a limitation over to the grantor’s own heirs, whose interest is either a remainder or an executory interest, no future interest is created in those heirs; rather, a grantor or his or her heirs retain a reversion
b) Rule of construction, not intent frustration
c) A court presumes, unless contrary evidence, when a person transfers property with a remainder or executory interest in his heirs, transferor retains reversion himself
d) You can bargain with a real person
4. The Rule against Perpetuities
a) Judicially accomplished rule for restricting the dead hand control
(1) At its inception, this rule was simply that an interest or estate must vest within a life or lives of being at the time of the gift, devise, conveyance, or other transfer
b) STEP ONE
(1) Classify the future interest challenged under the rule and determine whether or not a future interest is subject to the rule

(a) The Rule applies to both legal and equitable interests in real property
(b) The Rule is concerned with the time within which such an interest vests or become possessory ( “perpetuity period”
	Subject to RAP
	Not Subject to RAP

	Contingent remainders
	Vested remainders

	Vested remainders subject to open
	Vested remainders subject to defeasance

	Executory interests
	Reversions

	
	Possibilities of reverter

	
	Rights of reentry


c) STEP TWO
(1) Assemble the pool of candidates of measuring lives
(2) Consists of persons who
(a) Can either affect he vesting or taking possession of the challenged interest
(b) Are connected in some way to the transaction
(3) Thus includes all those who can control the termination of the preceding estate or can meet, or not, any precondition to vesting the challenged interest itself
(4) Must be alive on the effective date of the instrument
(5) Limitations:
(a) Must only contain a reasonable number of members
(b) Excluded are persons with the same impact on vesting or taking possession, if all of them can be reasonably ascertained within the perpetuities period
(c) Excluded are persons whose lives have redundant impacts on vesting or taking possession of the challenged interest
d) STEP THREE
(1) Find the validating or measuring life
(a) The search is for a person who must necessarily vest or take possession of the interest when the prior interest ends

(b) If there is a valid life in being, just one, among the many whose lives are connected to the document in which the challenged interest appears, then the interest itself is valid under the rule
(c) Only one person need be identified to validate
(d) Conversely, only one possible chain of events after the effective date of the document is sufficient to invalidate the person’s qualifications to be the validating life
(i) Showing that an invalidating chain of events exists is the proof required to invalidate the challenged interest
(ii) Showing that there is no such chain (relating to one person) proves the validity of the interest

e) No interest is good unless it must vest, if at all, not later than 21 years after some life in being at the creation of the interest
(1) Does not apply to reversions, possibility of reverter, or right of entry
(2) You must prove that a contingent interest is certain to vest or terminate no later than 21 years after the death of some person alive at the creation of the interest
(a) What you are looking for is a person who will enable you to prove that the contingent interest will vest or fail within the life of, or at the death of, the person, or within 21 years after the death of the person ( “Measuring life”
5. Symphony Space, Inc. v. Pergola Properties, Inc., NY, 1996
a) Owner sold property with lease back for tax purposes (sale and leaseback), option to buy back until 2003.  The court held that New York's current statutory Rule against Perpetuities, codified in N.Y. Est. Powers & Trusts Law § 9-1.1, applied to commercial options to purchase real property. The court held that the option could not qualify as an option appurtenant and significantly deterred development of the property. The court found plain language of the instrument indicated that the option could potentially be exercised more than 24 years after its creation, which was more than the 21 years permitted under § 9-1.1. The saving statute, N.Y. Est. Powers & Trusts Law § 9-1.3, mandated that unless a contrary intention appeared, it should be presumed that the creator intended the estate to be valid. Given the contrary intention manifested in the instrument itself, § 9-1.3 was inapplicable. The court found that the remedy of rescission could not be applied because there was an irreconcilable conflict in applying a remedy that was designed to void a transaction because it failed to carry out the parties' true intent to a transaction in which the mistake made by the parties was the application of the Rule against Perpetuities, the purpose of which was to defeat the intent of the parties.

b) Restraint on alienation policy concerns at work here
c) ∆ ( it shouldn’t apply to commercial property
(1) Court said that this is different, preemptive right (first right of refusal) whereas the option is a right to buy
(2) Disincentive to improve
6. Lucas  v. Hamm, CA, 1961
a) Plaintiffs, beneficiaries under a will, brought this action against defendant attorney. Defendant prepared a will by which plaintiffs were designated as beneficiaries of a trust provided for in the will. Defendant prepared testamentary instruments containing phraseology that was invalid by virtue of Cal. Civ. Code § 715.2 and former §§ 715.1 and 716 relating to restraints on alienation and the rule against perpetuities. As a result, plaintiffs received a smaller share of the estate. The court held the lack of privity between plaintiffs and defendant did not preclude an action in tort against defendant. Intended beneficiaries of a will who lost their testamentary rights because of attorney's failure to properly prepare a will could recover as third-party beneficiaries. However, defendant was not liable for the mistake in this case because he was in error as to a question of law on which well-informed lawyers could entertain reasonable doubt.

b) Hinged on the fact that it could be in probate for more than 16 yrs
(1) Slothful executor
c) Intent of the deceased is frustrated
d) Malpractice claim
(1) In most states, you can be liable for violating the RAP
IX. Concurrent Ownership
A. Terms and definitions
1. Concurrent ownership – present or future interest that is held and may be asserted concurrently and simultaneously with an equal or identical interest in another person
a) Two or more persons hold the same interest in the same real property
2. Tenancy in common – the most basic form of concurrent ownership, refers to holding several and distinct interests in the title, whether a fee simple absolute, or any lesser type of estate, by two or more person or entities sharing a unit or exclusive use and a right to possession
a) Separate but undivided interests in the property
3. Joint tenancy – joint tenants have the right of survivorship; together are regarded as a single owner; each tenant is per my et per tout (“by the share or moiety and by the whole”) 
a) When one joint tenant dies, not passes to the surviving joint tenant(s)
b) Four unities essential:

(1) Time ( the interest of each joint tenant must be acquired or vest at the same time
(2) Title ( All joint tenants must acquire title by the same instrument or by a joint adverse possession; a joint tenancy can never arise by intestate succession or other act of law
(3) Interest ( All must have equal undivided shares and identical interests measured by duration
(4) Possession ( Each must have a right to possession of the whole; after a joint tenancy is created, however, one joint tenant can voluntarily give exclusive possession to the other joint tenancy
4. Tenancy by the entirety – only created in husband and wife; the surviving tenant has the right of survivorship
a) Neither husband nor wife can defeat the right of survivorship of the other by a conveyance of moiety to a third party; only a conveyance by husband and wife together can do so
5. Riddle v. Harmon, CA, 1980
a) Testator unilaterally terminated a joint tenancy held with plaintiff spouse by re-conveying her joint tenancy interest to herself as tenant in common in order to dispose of her interest in the property by will. The trial court quieted title to plaintiff on summary judgment, and defendant executrix appealed. The court held that one joint tenant could unilaterally sever the joint tenancy without the use of an intermediary device. The court found no reason to perpetuate the archaic rule that one could not transfer property to himself and concluded that a contrary holding would defeat the intention of the grantor.

b) Substance over form
c) If you can do it with a straw-person, then you can do it to yourself
d) Not subject to old common law rules
6. Harms v. Sprague, IL, 1984
a) Plaintiff owned property with his brother in joint tenancy. During his lifetime, plaintiff's brother (mortgagor) mortgaged his interest in the property to defendants. Upon his brother's death, plaintiff brought an action against defendants (mortgagees) to quiet title. Trial court judgment in favor of defendants was reversed on appeal, and defendants appealed. The court affirmed on the grounds that the joint tenancy was not severed when plaintiff's brother mortgaged his interest, because a mortgage is only a lien and does not destroy the unity of title. Further, the court held that the mortgage did not survive plaintiff's brother's death, because the lien, along with his interest, extinguished upon his death.

b) Rule has both good and bad arguments ( incentive for creditors to get permission of all tenants; may be a disincentive to forebear
c) Common law presumption – tenancy in entirety, many states have changed (NY hasn’t)
d) Title state v. lien theory state
(1) Were it a title state, then the tenancy would have been severed
B. Relations among concurrent owners
1. Partition – triggered by the fact that a concurrent estate is held by the parties; seeks to end the cotenancy when the parties cannot agree on its operation or management
a) Burden of proof falls on Π cotenant
b) Partition in kind ( physical partition, usually preferred method
(1) If not equal, owelty payment made
c) Partition by sale ( when partition in kind is not available, proceeds of the sale are distributed in order to reflect a cotenants past efforts in improving the property
d) Delfino v. Vealencis, CT, 1980

(1) Plaintiffs and defendant owned a rectangular twenty acre parcel of land as tenants in common. Defendant occupied a dwelling and operated a business from the land. Defendant objected to the lower court's order of a partition by sale, claiming the decision was unsupported by subordinate facts and other factors were improperly considered. The court agreed, finding a partition in kind was favored over partition by sale. The court determined partition by sale should be ordered only when two conditions are met: physical attributes of the land render partition in kind impracticable or inequitable; and owners' interest would better be promoted by a partition by sale. The court found the lower court failed to recognize the shape of the parcel and location of dwelling made partition in kind particularly feasible. The court further found error in the finding that city planning commission would withhold subdivision approval based on defendant's business operations.

(2) If the court had ordered partition by sale, the outcome would have been the same, but the distribution would have been very different
(3) When someone has a right that can be taken away by sale that a court can order, that right is protected by a liability rule
(a) Had it been a situation where the court can only order a partition in kind, they are protected by a property rule (you never have to sell without consent)
(4) Doesn’t really affect efficiency, just distribution
2. Sharing the benefits and burdens of co-ownership
a) There is a need for independent (property) rules to determine how the benefits and burdens of ownership are to be shared by co-owners
b) Spiller v. Mackereth, AL, 1976
(1) Complainant purchased a half interest in a lot with cotenants. At the time he bought the interest, the lot was being rented by a business. Complainant offered to purchase one of the cotenant's interest in the property and after he refused, complainant sought a sale for division. The renter vacated the building and the complainant began to use the entire building as a warehouse. The cotenant's attorney sent a letter demanding that complainant either vacate the building or pay half the rent. The co-tenant then brought a counter-claim to collect the rental she claimed complainant owed her. The trial judge held that complainant had ousted the cotenant and awarded attorneys fees and a rental award. Complainant appealed. On appeal, the court reversed the determination that complainant ousted the cotenant finding no evidence that he prevented the cotenant from entering the building. The court, however, affirmed the award of attorney's fees.

(2) Court says that Mackereth can use property by right but cannot collect rent from Spiller
(3) Must be ouster to gain right to charge rent
(a) Ouster ( wrongful dispossession or exclusion of someone
(4) Co-tenants have no obligation to pay other cotenants out of possession, but cotenants must split proceeds from third party rentals (odd rule)
(a) Bizarre efficiency quality, but parties can bargain around it ( attempts to encourage utilization
c) Swartzbaugh v. Sampson, CA, 1936
(1) Defendant husband and plaintiff wife owned property in joint tenancy with a right to survivorship. Defendant husband and defendant lessee negotiated and agreed to sublet a portion of the land for a boxing pavilion. Throughout the negotiation, plaintiff made it known that she was opposed to the lease and remained uninvolved in the negotiation. Plaintiff did not sign the lease agreement. Defendant husband maintained all of the income from the lease agreement. Plaintiff brought suit to cancel the lease. The lower court dismissed the action on the basis of nonsuit. On appeal, the court affirmed the judgment and held that where one tenant leases common property to a third party, the other tenants in common cannot cancel the lease or recover exclusive possession of the entire property.

(2) One joint tenant can unilaterally lease a part of the property
(3) Could resort to:
(a) Partition
(b) Partition for lease period
(c) Get ousted and sue for ½ rental value
(d) Entitled to half rent
(4) Goes back to Demsetz’s concerns
(5) Legal doctrines attempt to ameliorate issue
(a) Waste, life estates, improvements
C. The joint tenancy
1. Two or more own with the right of survivorship

2. How do we create?

a) Four unities:

(1) Must take interests at the same time
(2) By the same title
(3) With identical equal interests
(4) With identical rights to possess the whole

b) Grantor must clearly express the right of survivorship

3. Law typically disfavors joint tenancies (avoids probate)

a) There are thus many “hoops” to “jump through” to create

b) Leads to the need for a strawman to create the four unities

4. How to sever?

a) Sale

(1) A joint tenant can sell or transfer her interest during her lifetime

(2) Does not require knowledge or consent of other tenants

(3) One joint tenant’s sale severs the joint tenancy as to the seller’s interest

(a) It disrupts the four unities

(b) Buyer then becomes a tenant in common

(c) The rest of the joint tenancy remains in place as between those other non-transferring joint tenants

b) Partition (works for tenancy at common as well)

(1) Voluntary agreement

(a) Allowable peaceful way to end the relationship

(2) Partition by sale

(a) Judicially forced sale if in the best interests of all where the land is sold and the sale proceeds are divided up proportionately

(3) Partition in kind

(a) Judicial action for physical division of Blackacre if in the best interests of all

(b) Physical divvying up of the property

5. Distinguishing characteristics

a) The right of survivorship – when one joint tenant dies, his share passes automatically to the surviving joint tenants

b) Interest is alienable

(1) NOT, however, divisible or descendible (because of the right of survivorship!)

D. The tenancy by the entirety
1. Protected marital interest between H and W with the right of survivorship

2. Recognized in roughly 21 states

3. How do we create?

a) Only in husband and wife who take as fictitious one person who share the right of survivorship

b) It arises presumptively in any conveyance made to HG and w unless clearly stated otherwise

4. Very protected form of co-ownership

a) Governing mantra: “Can’t touch this”

b) Creditors of only one spouse cannot touch the tenancy

c) Neither tenant acting alone can defeat the right of survivorship by a unilateral conveyance to a third party

E. The tenancy in common
1. Two or more own with no right of survivorship

2. Each co-tenant owns an individual part and each has a right to possess the whole

3. Each interest is descendible, divisible, and alienable

a) No survivorship rights between tenants in common

4. Presumption favors the tenancy in common

F. Rights and duties of co-owners

1. Possession

a) Each co-tenant is entitled to possess and enjoy the whole

b) If one co-tenant wrongfully excludes another, he has committed wrongful ouster
2. Rent from a co-tenant in exclusive possession

a) Absent ouster, a co-tenant in exclusive possession is not liable to the others for rent

3. Rent from third parties

a) A co-tenant who leases all or part of the premises to a third party must account to his co-tenants, providing them their fair share of the rental income

4. Adverse possession

a) Unless he has ousted the other co-tenants, one co-tenant in exclusive possession for the statutory adverse possession period cannot acquire title to the exclusion of the others

b) The hostility element of adverse possession is missing (no ouster)

5. Carrying costs

a) Each co-tenant is responsible for his or her fair share of carrying costs based on his or her undivided share

(1) Taxes

(2) Mortgage interest payments

6. Repairs

a) The repairing co-tenant enjoys a right to contribution for necessary repairs provided that she has told the other co-tenant of the need for the repairs

7. Improvements

a) One co-tenant’s “improvement” could be another’s nightmare

b) The law endeavors to do justice to that assumption

c) During the life of the co-tenancy, there is no right to contribution for so-called improvements

(1) However, at partition, the improver gets a credit equal to any increase in value caused by her efforts

(2) The so-called improver bears full liability for any decrease in value caused by her efforts

8. Waste

a) A co-tenant must not commit waste

b) A co-tenant can bring an action for waste during the life of the co-tenancy

(1) He or she doesn’t have to wait for partition

9. Partition

a) A joint tenant or a tenant in common has a right to bring an action for partition

b) Otherwise, divorce

X. Condominiums and Cooperatives
A. Schill, “The condominium v cooperative puzzle”

1. In order to convert, a high percentage of the tenants must agree, plan must be approved by attorney general
a) If it’s a non-eviction plan, a smaller percentage is required
2. Do the differences in legal form translate into differences in value?
a) NYC is the only city in the country with this many coops – why?
b) If we can explain why, can we apply that to the value?
c) Why aren’t people converting?
d) Brokers would mostly like to see less coops (can get turned down)
3. Economic theory didn’t nail it ( would think that condos would be worth more than coops
a) Less risk, demand, chance of getting turned down, harder to sell
b) BUT, coops are places where people get to create a community, restrictions, reduce externalities, and create an image
4. Schill decided to pursue a regression.  Oh boy!
a) Ran separate regressions for coop v. condo 
b) Value (condo) = sales price + monthly maintenance
c) Value (coop) = sales price + maintenance + share in mortgage
d) Value = f (building, apartment, time, location, financing rules, flip  taxes)
5. The bottom line = Condos have a 15.5% premium
a) Financing restrictions make the difference
B. Nahrstedt v. Lakeside Village Condo Ass’n, CA (1994)
1. Appellant homeowner in a 530-condominium complex brought an action to prevent respondent homeowners' association from enforcing a restriction against keeping cats, dogs, and other animals in the condominium development. The lower court held that appellee could enforce the restriction only upon proof that appellant's cats would be likely to interfere with the right of other homeowners to the peaceful and quiet enjoyment of their property. On review, the court of appeal affirmed. Upon further review, however, the California Supreme Court reversed. The court held that Cal. Civ. Code § 1354 required that the court enforce the covenants, conditions, and restrictions contained in the recorded declaration of a common interest development unless unreasonable. Under Civ. Code § 1354(a) such use restrictions are enforceable equitable servitudes, unless unreasonable. Appellant's allegations were insufficient to show that the pet restrictions harmful effects substantially outweighed its benefits to the condominium development as a whole, that it bore no rational relationship to the purpose or function of the development, or that it violated public policy.

2. Master deed contains the covenants, conditions, restrictions (CCRs) ( owner files deed and provides notice to future buyers that they are bound by rules
a) Constructive notice ( title report, CCRs run with the land
3. Rules either increase or decrease the value of the property
4. Standards set by condo ass’n are enforceable unless:
a) Arbitrary
b) Against public policy
c) Burden far outweighs benefit of the rule
(1) Pretty deferential to the board (NY is incredibly deferential with business judgment rule)
5. Lower court applied reasonable test to particular case
6. Relative scope of the private sphere – to what extent should the state intervene?
a) Coops and condos look like they are part of the public sphere, but they are private as well
(1) Not always a clear distinction
C. Homeownership v. Renting
1. General
a) Coops and condos look like rental situations
b) Free hold( leasehold estates
2. Statistics on tenure in the US
a) Interest rates effect homeownership, so rates vary
b) Seen as a way to achieve the American dream
c) Other very developed countries are not so focused on ownership
(1) Effected by public policy
3. Relative advantages of homeownership
a) Control over one’s living arrangement

(1) Don’t need anyone’s permission to change things – more control over personal life

b) Appreciation possibilities

(1) Homes are investments

(a) Rates of return have tended to be higher than stocks (now because of the stock crash)

(b) Tend to be more stable in value

(c) Volatility is less because people are fairly ruthless with stocks, but liquidation of property is not so easy

c) Control over the risk of escalating housing costs

(1) Major portion of housing expenses is debt repayment

(a) These tend to be set

(2) For tenants rent can have large uncertainty – someone else controls this

(a) Landlord should be able to extract an economic rent from a sitting tenant – amount you can get because moving would cost a lot

(i) He gets the surplus value – he can extract an amount above market value because you know that moving is expensive, plus you have some self-interest emotionally in staying

(b) Empirical evidence shows the opposite is more likely – landlord will want to keep sitting tenant – costs of lost months rent, fear of bad tenant, costs to renovate for new tenant – relationships between people

d) Incentives to maintain and invest at optimal level

(1) Homeowners have incentive to care for homes because it will preserve their investment and they will enjoy the immediate benefits as well as the future value increases

(2) For co-ops and condos – a little less strong, but still exist

(a) Common elements tend to get used more poorly though

(3) Tenants have no particular incentive to keep things nice 

(a) Agencies costs – different incentives – tenants stands in as agent for the landlord

e) Tax subsidy (huge incentive in the US) – these tend to never be cut-back when revising the laws, so you feel secure

(1) Definitely benefits the wealthy hugely 

(2) What are they?

(a) Deduct personal interest on mortgage loans from first and second homes; Deduct property taxes

(i) Landlord also get to deduct interest on loans as a business expense and depreciation for the wearing-out of the building

(ii) Interest and property tax deductions benefit both owner-occupiers and landlords (and therefore tenants indirectly)

(b) Capital Gains – increase in property value – you don’t pay tax on increase in value until they are realized (when you sell)

(i) There is a provision that a single person when they sell their homes is exempt for $250K of gain and 2 people $500K – then also have rule that if you die there is no tax, all of the gain evaporates upon your death, inheritor starts at new value as basis

(ii) If you do sell and do have gain it only a 15% tax – very low

(iii) IRS taxes rental income of landlords, but not the imputed rental income of owner-occupiers (when landlord charges rent they pay taxes on income)

4. Relative Disadvantages of Homeownership

a) Risk of price depreciation (or what goes up….)

(1) It is generally stable, but values can go down

(2) And because of the huge loan amount, its very difficult to get out of the situation

b) Sub-optimal diversification of assets

(1) Eggs all in one basket

(2) Don’t want to have all of your investments in your home

(3) For most families the home is the hugest egg, so you could be wiped out if prices drop

(4) Government has created policy to enhance homeownership among low-income people

(a) Externalities

(i) People will be more involved in the community if they feel they have a stake in it 

(ii) Want to protect their investment – increase value of home

(iii) Better maintenance of area because people have incentives to keep-up their property

(b) Wealth generating – can takeout second mortgage to put kids through college, etc.

(i) Huge differential between different racial groups when you look at assets

(ii) Major source of wealth

(c) Stability – market won’t dictate people having to move because they own it themselves

(d) Homeowners have children who are better educated and have better health

(5) While we want people to be homeowners, we don’t want people who cannot truly afford to do so to try to become homeowners because then they will likely lose everything if the boiler breaks or something

c) Illiquidity and immobility

(1) Moving is not always voluntary – job stuff, family increase

(2) Homes are illiquid

(a) High transaction costs

(b) Time consuming

(c) If you have time constraints, you may have to take a loss

(d) Information is super difficult to share – its about what people see, etc. not based just on numbers (widgets)

(3) Concern that homeownership is bad for people like us who may be moving

(4) Low-income people may need mobility for job purposes – Detroit as example where a lot of low-income workers had to move to find employment

d) Special advantages of condominiums/cooperatives

(1) Transaction costs of decision-making

(2) Lost economies of scale of maintenance/management

XI. Landlord tenant

A. Introduction

1. Tension between freedom to use property is strong with landlord-tenant law

2. Has been transformed from favoring landlords to one with more protections of tenants

3. Revolution in Landlord-Tenant law has come from re-conceptualizing lease to a contract from one of an estate in law

a) No longer a conveyance of an estate in land, now a contract – adds a lot of “sticks” to the tenant’s side

b) Now leases are considered BOTH!

B. Antidiscrimination Laws

1. Discrimination in Housing markets

a) Common law: choose whoever they prefer

b) Limited in several respects by statutes, etc.

(1) Landlord can still discriminate against unprotected groups (blue eyes, etc.)

c) Fair Housing Act enacted in 1968

(1) However, discrimination still exists
(2) It is getting better based on statistics (between 1989 study and 1999 study)

(3) Discrimination in rental/sales and financial market itself (at least disparities) – getting loans, etc.

(a) Lots of debate about this study

(b) Thick File Syndrome – underwriters more likely to sit down with whites to help them figure out how to better their credit

(c) Insurance companies are accused of discrimination in interest rates and granting insurance – can’t buy house without insurance!

(4) Persistence if discrimination calls into question that competitive markets will drive out discrimination

(a) You’d think that by discriminating you would be driving down demand and get lower rents and prices, so driven out of the market because not competitive – nevertheless markets have failed to change behavior

(i) Landlords who offer all white housing may actually get a premium because people who are also prejudice would want to live there more

(ii) Bank managers cannot monitor loan originators to enforce policy that bank has

(iii) Use of race as a proxy

d) Consequences of discrimination in the housing market

(1) Restrictions on the ability of landlords to withhold consent when tenant wants to assign or sublet

(2) Requirement to use legal process to evict

(3) Requirement that landlord mitigate damages

(4) Progression of protections of tenants with regards to the habitability, etc.

(5) Attempts Maximum ceilings on rent

e) Fairness and Efficiency

(1) Any changes will have effects on how many “sticks” people get

f) Oliver and Shapiro – “Black wealth, white wealth”

(1) Wealth is more important than income
(2) Black families who do not own are doubly disadvantaged
2. Federal Law Prohibiting discrimination in housing
a) Fair Housing Act, 1968 ( subject to many years of debate, many compromises
 (a) Application to certain described dwellings

Subject to the provisions of subsection (b) of this section and section 3607 of this title, the prohibitions against discrimination in the sale or rental of housing set forth in section 3604 of this title shall apply:

(1) Upon enactment of this subchapter, to--

(A) dwellings owned or operated by the Federal Government;

(B) dwellings provided in whole or in part with the aid of loans, advances, grants, or contributions made by the Federal Government, under agreements entered into after November 20, 1962, unless payment due thereon has been made in full prior to April 11, 1968;

(C) dwellings provided in whole or in part by loans insured, guaranteed, or otherwise secured by the credit of the Federal Government, under agreements entered into after November 20, 1962, unless payment thereon has been made in full prior to April 11, 1968: Provided, That nothing contained in subparagraphs (B) and (C) of this subsection shall be applicable to dwellings solely by virtue of the fact that they are subject to mortgages held by an FDIC or FSLIC institution; and

(D) dwellings provided by the development or the redevelopment of real property purchased, rented, or otherwise obtained from a State or local public agency receiving Federal financial assistance for slum clearance or urban renewal with respect to such real property under loan or grant contracts entered into after November 20, 1962.

(2) After December 31, 1968, to all dwellings covered by paragraph (1) and to all other dwellings except as exempted by subsection (b) of this section.

(b) Exemptions

Nothing in section 3604 of this title (other than subsection (c)) shall apply to--

(1) any single-family house sold or rented by an owner: Provided, That such private individual owner does not own more than three such single-family houses at any one time: Provided further, That in the case of the sale of any such single-family house by a private individual owner not residing in such house at the time of such sale or who was not the most recent resident of such house prior to such sale, the exemption granted by this subsection shall apply only with respect to one such sale within any twenty-four month period: Provided further, That such bona fide private individual owner does not own any interest in, nor is there owned or reserved on his behalf, under any express or voluntary agreement, title to or any right to all or a portion of the proceeds from the sale or rental of, more than three such single-family houses at any one time: Provided further, That after December 31, 1969, the sale or rental of any such single-family house shall be excepted from the application of this subchapter only if such house is sold or rented (A) without the use in any manner of the sales or rental facilities or the sales or rental services of any real estate broker, agent, or salesman, or of such facilities or services of any person in the business of selling or renting dwellings, or of any employee or agent of any such broker, agent, salesman, or person and (B) without the publication, posting or mailing, after notice, of any advertisement or written notice in violation of section 3604(c) of this title; but nothing in this proviso shall prohibit the use of attorneys, escrow agents, abstractors, title companies, and other such professional assistance as necessary to perfect or transfer the title, or

(2) rooms or units in dwellings containing living quarters occupied or intended to be occupied by no more than four families living independently of each other, if the owner actually maintains and occupies one of such living quarters as his residence.
(1) Prohibits discrimination in housing market
(2) Backdrop of common law – landlord got to choose his tenants
(3) Why and how has that changed?
(a) 5th and 14th Amendments
(b) Civil Rights Acts of 1866 and 1982
(4) When first enacted, it was very hard to enforce, but in 1988 Reagon instituted a very complex system of rules of enforcement
(a) File a complaint with federal or state agency
(b) They will investigate for reasonable cause
(c) Issue a charge
(d) Case goes to ALJ at HUD
(e) Hears case and issues a finding
(f) Appeal to the circuit court
(i) Can opt out of admin case and go straight to federal court DOJ rep.
(5) Enforcement is still tough
(6) Discrimination is bad v. zone of privacy
(a) Clashing values
b) Asbury v. Brogham, 10th Cir (1989)
(1) Plaintiff potential tenant filed an action under 42 U.S.C.S. § 1982 and the Fair Housing Act (FHA), 42 U.S.C.S. § 3601 et seq., alleging discrimination by defendants, apartment complex owner, the apartment complex business and the apartment complex's employee. The jury returned a verdict in favor of plaintiff, awarding plaintiff $7,500 in compensatory damages and $50,000 in punitive damages from defendant apartment complex owner. The court affirmed the judgment. The court held that plaintiff had sustained a prima facie case by showing that she was a minority that was qualified to rent from defendant apartment complex, that she was denied the opportunity to rent or negotiate for a rental, and that the housing opportunity remained available. Defendants were not able to prove a legitimate, non-discriminatory reason for the rejection. The court held that statistical data offered by defendant was relevant but not conclusive. The court held that punitive damages against defendant apartment complex owner were appropriate because of defendant apartment complex owner's own discriminatory policies and his ratification of defendant employee's discriminatory procedures.
(2) Race and gender discrimination
(3) Must prove:
(a) Member of protected group
(b) Applied and qualified
(c) Denied opportunity
(d) Housing remained open
(4) Burden of production shifts to ∆ (burden of persuasion remains with Π)
(5) Π in this case used a white “tester” to prove her case
(6) Can bring a case without intent
(a) Doesn’t matter whether there was bad intent involved
(7) Justification for doing away with intent requirement?
(a) We don’t really care about culpability
(b) Might be innocent, but outcomes are important
(c) Hard to prove discriminatory intent, through the back door method
(d) Particularly important to eradicate discrimination
(e) Sometimes rules are created based on stereotypes (unconscious discrimination)
(8) Brings up quotas ( only way to ensure that impact cases weren’t brought
(9) The laws have been expanded considerably by local government
3. Anti-discrimination v. integration
a) Segregation – discrimination is one of the causes
(1) Some progress in the 1990s, but in 2000, index of dissimilarity – what percentage of the population would have to move to be evenly distributed?
(a) Black = .64 (2/3) indicated decline from .72
(b) Hispanic = .51 (1/2) constant
(c) Asian = .41 (2/5) constant
(d) Higher in the northeast and Midwest
(e) Lower in the south and west
(f) Chicago – 80%
(g) Detroit – 85%
(h) Milwaukee – 82%
(i) New York City – 81%
(2) One of the reasons we care about discrimination is because we care about segregation
(a) Affects so many aspects of life
(b) Elusive goal in many areas 
(c) Correlation between poverty and race
(i) Blacks earn just under 50% of whites
(ii) Since low income housing is localized, segregation cold be reflecting housing market, and not discrimination
(d) The index of dissimilarity is about equally high at every income level
(e) There’s also white low income families that aren’t desegregated
(f) Preferences may play into indices as well
(i) In the early years, experiments showed that whites prefer mostly white neighborhoods
(ii) Blacks preferred mostly integrated neighborhoods
(iii) This has changed a little over time
b) “Tipping model”
(1) In the beginning, as approaching 50-50, the prices rise, then they fall to the point of no return
(2) What are the consequences of segregation?
(a) Concentration of poverty that leads to lots of problems
(i) Weak attachments to labor force, oppositional culture, school drop outs, teenage pregnancy, welfare, violence
(ii) Lower price appreciation
(iii) Lower level of community services
(iv) Mismatch of jobs and people (low skilled jobs are not advertised)
(a) If you’re not near the plant, you’ll never know about the jobs there
c) US v. Starrett City, 2nd Cir (1988)
(1) Appellee government brought suit to enjoin appellant management company's use of rigid racial quotas in the rental of apartments. The trial court found in favor of appellee and enjoined the appellant's activities. On review, the court found that in order to maintain a policy of rigid racial quotas, there had to be a prior history of discrimination, and the quotas had to be tailored so that they were sufficiently temporary to meet a defined goal as that quota's termination point. The court found that the policy of the appellant was of an indefinite duration and that it restricted minority access to available apartments in violation of the Fair Housing Act, 42 U.S.C.S. § 3604(a)-(d). The court also found that there had been no sufficient basis for instituting the policy because there were no allegations of prior racial discrimination against whites, which affected their ability to obtain rental apartments. The court accordingly affirmed the trial court's judgment.
(2) 64% white, 22% black, 8% Hispanic
(3) Community was concerned about integration – quotas allowed for tax break
(4) Problem arose with large number of black applicants (this was after the earlier case settled and Starrett had already adjusted quotas)
(5) On its face, no one denies that Starrett City engaged in discrimination and violated the law
(6) So why was this a hard case?
(a) Almost had to engage in discrimination to promote anti-discrimination integration
(7) The dissent holds that anti-discrimination is a tool to reach integration
(8) Majority rules that:
(a) Can’t be an open or indefinite length of time
(b) Increased minority access ( floors are ok, ceilings are not
(c) Histories of discrimination ( remedy for entity
(i) Relies on Title VII (FHA is Title VIII)
(9) Otero – NYCHA gave first dibs to people to come back; would have resulted in segregation – they changed regulation ( distinguished from Starrett City on the issue that it only applied once to a single event of the first time renters
d) Epilogue
(1) Courts eventually did end up with a system that, in specific circumstances, allowed for quotas
(2) Immediately after Starrett City, the neighborhood didn’t tip right away (it has since gotten more minority)
(3) Decision corresponded with a boom in Soviet Jewish immigration – they marketed heavily to encourage newcomers to move in ( number white people stayed level but all of NYC changed in this time frame
(4) It never turned into what people were worried about
C. Assignments and Subleases
1. Assignment ( transfer of the whole of the unexpired term, along with the whole estate or interest of the tenant for that term
2. Sublease ( partial transfer of the unexpired term; sublessor retains some interest; creates a wholly new and distinct landlord-tenant relationship between the sublessor and the sublessee
a) In general, landlords prefer assignments and tenants prefer subleases
3. The traditional rule for distinguishing between an assignment and a sublease is this: if the original tenant retained an interest or estate in the premises, then it is a sublease; but if not, then it is an assignment.
4. Ernst v. Conditt, TN (1964)
a) The original lessee and the assignee entered into an agreement where the assignee assumed responsibility for the performance of the lease between the lessors and the lessee (Go-kart track). The agreement stated that the lessee was subletting the premises to the assignee with the understanding that the lessee was remaining liable for the performance of the lease. The assignee argued on appeal that the agreement was for the express purpose of subletting the premises to the assignee and the use of the words sublet and subletting permitted no other construction than a sublease. The court held that the general rule in determining whether the agreement was an assignment was whether the instrument conveyed the whole term and left no reversionary interest. The court determined that the original lessee parted with his entire interest in the property and reserved no part of interest in the lease. The court further decided that the words sublet and subletting in the agreement were not conclusive of the construction that had to have been placed on the instrument.
Ernst ( Rogers ( Conditt


Agreement which they claim is a sublease
b) Is it an assignment or a sublease?
(1) Common law rule ( full term + all rights = assignment

(2) New rule ( look to intent

c) Why does it matter whether it is an assignment or a sublease?

(1) Affects privity and thus who pays the rent
(a) If sublease, then Ernst only has privity of contract with Rogers

(b) If assignment, then Ernst has privity of contract with Conditt

(2) Privity of estate – lease seen as both an estate in land and a contract
(a) Exists between landlord and tenant, landlord and tenant’s assignee, but not between landlord and tenant’s sublesse
(b) Successive privity – privity of successive owners
(c) Mutual privity of estate – landlord and tenant share rights of estate in land; relationship between estates in land

(3) Privity of contract – exists between landlord and tenant even after the tenant transfers (either by assigning or subletting) the lease unless the landlord expressly agrees to substitute the transferee for the tenant
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d) Written document – assumption agreement – promise to benefit third party – gives third party right to sue
e) If there is privity, a landlord can sue for anything that touches and concerns the land

f) Belt and suspenders clause – the party to lease is not release from obligation just because they assign or sublease
(1) Must get a written document from landlord which transfer obligation

5. Kendall v. Ernest Pestana, Inc., CA (1985)

a) The city of San Jose leased space to two people who assigned their interest to respondent. Prior to the assignment they subleased the space. The person subleasing sold his business to appellants, who agreed to be bound by the lease. The lease provided that written consent of the lessor was required before the lessee could assign his interest. Thus, the person subleasing requested consent from respondent, who refused. The proposed assignees, appellants, brought suit for injunctive relief and sought a declaration that the refusal to consent was unreasonable and an unlawful restraint on alienation. The trial court sustained a demurrer to the complaint and appeal followed. On appeal, the court reversed, finding that where the commercial lease provided for assignment only with the prior consent of the lessor, the consent could be withheld only where the lessor had a commercially reasonable objection to the assignee or the proposed use.
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b) Must Pestana agree to assignment of the lease?
(1) Lots of deep intricate issues here
c) Pestana requested more rent and additional terms, holds a clause that Pestana must approve of subleases
d) Restraint on alienation
(1) “Repugnant to interest”
e) Intent
(1) Lease are both contracts and conveyances – contract principles
f) Implied duty of good faith
(1) UCC, but UCC doesn’t apply to real property
g) Is there anything not to like about this case?
(1) Its not certain – restricts landlord rights
(a) What is commercially reasonable?
(b) Also, in many states, applies to residential settings as well
h) Is the restraint on alienation argument correct?
(1) Efficient results will probably occur anyway
i) Reconceptualization of leases as both conveyances and contracts
j) Combination of gap filling and default rules
k) What is the rule that requires a landlord to be reasonable?
(1) It’s not completely clear
6. Unless the lease says otherwise, the law allows T to transfer her interest
a) When she transfer her interest in whole, she has accomplished an assignment
(1) L and A are in privity of estate
(2) L and A are not in privity of contract
(3) L and T are no longer in privity of estate
(4) L and T remain in privity of contract
b) When she transfers only a portion of her leasehold interest, she has accomplished a sublease
(1) L and S are in neither privity of estate nor privity of contract
(a) No nexus
(2) Instead, S is responsible to T and vice versa
D. Tenant Obligations
 and Landlord Remedies

1. Waste doctrine ( tenant cannot use property as to damage landlord’s reversion
a) Tenants must make repairs to avoid waste
b) Return in substantially the same condition
c) Not responsible for structural repairs
d) Implied obligation not to commit nuisances
e) Waste is the unreasonable use of property in which another has an interest, resulting in the destruction, misuse, or neglect of the premises
2. Obligation to pay rent
a) Absolute, unless usage is prevented by the landlord
(1) Even if landlord violates other covenants, tenant is still obliged to pay rent
3. Greenfield v. Kolea, PA (1976)
a) The parties entered into two separate but related commercial lease agreements. The first lease covered a garage building, and the second lease covered adjoining property. After the building was destroyed by fire, appellant refused to pay under either lease. Appellee brought an action alleging breach of the lease agreements. Appellant sought review of lower court judgments in favor of appellee. The appellate court reversed, holding that the accidental destruction of the building by fire excused the parties from further performance of their obligations under the lease agreements. The court also held that it was no longer reasonable to assume that in the absence of a lease provision to the contrary that a lessee should bear the risk of loss in the event of total destruction of the building.
b) Does the tenant have to pay if a natural disaster prevents usage of the property?
(1) If the lease were a conveyance, then the tenant would be obligated to pay (under common law); conceptually the tenant has the land
(2) If the lease is a contract, then tenant shouldn’t have to pay under doctrine of frustration or impracticability
c) Moving into the contract view of property ( look to the intent of the parties
(1) This was meant to be operated as a used car dealership/garage + parking lot
d) 2 exceptions to the common law doctrine
(1) Frustration

(2) If lease is for a portion of the building
e) Neither party was culpable, how does it figure who should bear the loss and/or the risk?
(1) Insurance
(2) Take precautions
f) Moral hazard – rule or insurance leads you to take less precautions then you normally would have
(1) Solved by a co-pay or deductible
g) Tenant is on the property and is in a better position to take precautions
(1)  .'. the moral theory won’t get us very far
h) Efficiency argument is unclear
i) Court places more risk on the owner
(1) Likely that in Coase theorem terms, the efficient result will occur either way you slice it
4. Berg v. Wiley, MN (1978)
a) A restaurant operated by plaintiff on the premises had been cited for health code violations. Plaintiff failed to comply with defendants' request to remedy the matters and put up a sign saying the restaurant was closed. Defendant had locked the plaintiff tenant out, claiming breach of the lease. The jury found that the tenant did not abandon or surrender the premises and the trial court found defendant's reentry forcible and wrongful as a matter of law. The court affirmed the judgment below holding that the jury's verdict was supported by sufficient evidence and that the trial court's determination of unlawful entry was correct as a matter of law. It appeared that plaintiff intended to retain possession, closing temporarily to remodel. Defendant should have resorted to the available judicial remedies to resolve the claim of breach of the lease.
b) Self-help – MN rules allowed when:
(1) Legal entitlement (breach or hold-over); and
(2) Peaceable manner
c) Court adopts a rule outlawing self-help
(1) Summary process – expedited proceeding, counter claims don’t show up here; there are some recognized defenses
(2) Could lead to violence or breaches of the peace
(3) Court takes pains to make the rule prospective as opposed to retrospective
(a)  .'. doesn’t apply to this case
(4) Wiley still found wrong under the older common law rule because he didn’t act in a peaceable manner
(a) There would have been violence if she had been home
(5) Courts had been chipping away at the common law rule prior to Berg
d) Are there arguments in favor of self-help?
(1) Makes the landlord whole
(2) Fairness concerns
(3) Worry about waste and/or damages 
(4) Judicial efficiency – save on litigation
e) Berg rule is an inalienable right (not gap-filling)
(1) Cannot contract around to allow for self-help
f) Different from Greenberg and Pestana ( they were default/gap-filling rules 
(1) w/r/t efficiency, which type of rule would lead to an efficient allocation of resources?
(a) Gap filling – if we say that efficiency = what people are willing to pay for, a right that is gap-filling allows for a transaction; room for bargaining
(i) If tenant values some right, then they can contract for it
g) Why could the gap-filling rule be bad? (remember hypo about charging less for self-help)
(1) Could create a negative signal
(a) Separating equilibrium
(2) Information 
(a) Mandatory disclosure about charges
(3) Transaction costs
(a) If landlord and tenant are allowed to bargain, the transaction costs will probably sky-rocket
(4) Externalities
5. Summer v. Kridel, NJ (1977)
a) Defendants in two separate cases signed a residential lease for apartments which they vacated. Landlords sued tenants to collect rent for the entire lease. One trial court dismissed the complaint, which was reversed on appeal; other trial court's grant of summary judgment for plaintiff was affirmed on appeal. Both defendants appealed. In one case, plaintiff landlord said he did not attempt to re-let, and even denied a potential tenant the opportunity to rent the vacated apartment. The other plaintiff did not respond to the interrogatories. The court reversed, holding plaintiff landlords had an obligation to make a reasonable effort to mitigate damages in wrongfully vacated apartments. Therefore, the court overruled Joyce v. Bauman, 113 N.J.L. 438 (E. & A. 1934), to the extent it was inconsistent with its decision.
b) Reasonable effort to mitigate after abandonment (new rule)
(1) Under common law, there was no obligation
(2) Reflects the move from old property to modern contract principles
(3) Underlying economic efficiency concern
(a) In a no mitigation world, would apartments sit empty?
(b) Are the tenant’s and landlord’s rights clashing?
(4) Fairness analysis
(a) Can almost go both ways
6. Tenant’s duties

a) T’s duty to repair

(1) T is responsible for keeping the premises in reasonably good repair

(2) T must not commit waste

(3) Law of fixtures ( when a T removes a fixture, he commits voluntary waste

(a) A fixture is a once moveable thing, that by virtue of its attachment to realty, objectively shows the intent to permanently improve the realty

(b) T must not remove a fixture, no matter that she installed it

(c) Fixtures pass with ownership of the land (somewhat counter-intuitive)
(d) How do we know if the tenant installation qualifies as a fixture?
(i) Parties private agreement on the matter controls and is binding
(ii) In the absence of agreement, the law says T may remove her installation so long as removal does not cause substantial harm to the premises
(iii) If removal will cause substantial harm, then in objective judgment, T has shown the intention to install a fixture and the fixture must stay put
b) T’s duty to pay rent

(1) When T is in breach of the duty and is still in possession of the premises

(a) L can evict through the courts and sue for rent, or

(b) Continue relationship with T and sue for rent owed

(c) L must not engage in self-help
(2) T breaches but is out of possession of the premises

(a) L can surrender –treat T’s abandonment as an implicit offer of surrender

(b) L can ignore the abandonment and hold T responsible for rent just as if T were still there

(i) Available only in a minority of states

(c) Re-let the premises on the wrongdoer’s behalf and hold T liable for any deficiency

(i) Majority of courts tell us that L must at least try to re-let

E. Landlord duties and Tenant rights
1. Caveat lessee – landlord conveys the land – no obligation regarding the quality of the land
a) Over the past 40 years courts have eliminated the harsh common law doctrines
b) Reconceptualization of lease as contract
c) Under common law, landlord has no responsibility or implied warranty, unless:
(1) Leasing a furnished dwelling
(2) Latent defect exception – failure to disclose, not discernable, and known to landlord
(3) Fraud – led to tenant to harm
(4) Common areas – landlord must use reasonable care to maintain common areas
(5) Negligence in repair (once he has agreed to make them)
d) Tenant bears almost all of the risk
2. Reste Realty Corp. v. Cooper, NJ (1969)
a) Mrs. Cooper used the ground floor for meetings and trainings.  Her area ran parallel to the driveway.  Whenever it rained, the floor flooded.  Donigian, resident manager of the building, was always very prompt about clearing away the rain water; however, after his death, the problem escalated and no one came to take care of it.  In plaintiff lessor's action for rent, the trial court entered judgment for defendant lessee based on the doctrine of a constructive eviction. The appellate court reversed and held that the proof did not support a finding of constructive eviction and that even if there was a constructive eviction, defendant had waived it. On appeal, the court reversed. The court held that defendant did not accept the premises in their defective condition by signing a second lease in reliance on plaintiff's agent's promises to provide a remedy. Plaintiff was guilty of a breach of an express covenant of quiet enjoyment. The evidence was sufficient to support the trial court's finding of sufficient interference with the use and enjoyment of the leased premises to justify defendant's departure and to relieve her from the obligation to pay further rent. The interference was "permanent," even though the water receded because the flooding was recurrent and would have continued if not remedied. There was adequate evidence to support the trial court's conclusion that defendant vacated within a reasonable time and that the delay was not sufficient to establish a waiver of the constructive eviction.
b) She had left the building and the landlord then sues her for the rent
c) The main issue was that she signed a second lease while knowing about the rain and the flooding, but at that time, Donigian was still alive and was attentive to the problem
(1) Had she not signed a second lease, there would have been no case
(2) Reste would have been liable for a latent defect
(3) Court brings in her reliance interest that it will be fixed
(4) Doctrine of independent covenant  - even if the landlord breached, she still would have been liable for the unpaid rent
(5) Covenant of quiet enjoyment – act or omission by landlord or someone working for or superior to the landlord which interferes with the beneficial enjoyment of the tenant is a breach and constitutes constructive eviction

(a) Tenants condition to pay rent is just that they are able to enter the property – the one dependant covenant at common law
(b) But you could find ways of not actually barring someone from the property but still frustrating the tenant’s use of the land
(c) Still must be grounded in an act or omission
(6) Court was doing more than just interpreting quiet enjoyment; they were finding some obligation on the part of the landlord
(a) Reste is cited in Somers
d) Implied warranty of fitness
e) Now, the tenant can get out of the lease under the five exceptions noted above AND the landlord’s affirmative action against the tenant, but only if the tenant leaves (= constructive eviction)
f) The illegal lease doctrine
 – if lease violates housing code, it is unenforceable
(1) But, doesn’t help tenant if it drops below the code after the tenant has signed the lease and moved in
3. Hilder v. St. Peter, VT (1984)
a) Plaintiff tenant rented an apartment from defendant landlords that had many defects which made living in the apartment unsafe. Plaintiff, however, paid her rent on time every month. Defendant did nothing to correct the defects despite repeated complaints by plaintiff. The defendants appealed the amount of damages granted plaintiff, and the court affirmed the grant of damages equal to the entire amount of the rent plaintiff paid, holding that plaintiff did not have to abandon the premises in order to be entitled to a full return of the rent. The court remanded the issue of the amount of compensatory damages because the trial court did not set forth the method it used to compute the additional compensatory damages awarded.
b) Why didn’t Hilder bring a claim under constructive eviction?
(1) In VT, you have to vacate the premises
c) She instead makes a claim of implied warranty of habitability
 – implied term in every lease that a residential apartment will be maintained (by the landlord) as safe, clean, and fit for human habitation
d) How does the court know if the apartment is habitable?
(1) Housing Codes
(2) Negative impact on safety and health
(3) Notification to the landlord
e) Carries tort-like damages with a contract standard in a property case
f) Why did the court make this rule?
(1) Landlord is in a better position to fix
(2) Bargaining power
g) Likely impact of the implied warranty of habitability?
(1) Increased rent – housing is not a widget and there are lots of submarkets, moved market from slum to not so slum
(2) If the landlord’s profits go down, they may start pumping less money into the apartment
(3) Landlords will earn negative profit – “milking” the building – stop repairing, stop renting entirely, stop paying taxes – idea is to reduce operating costs
h) How else could this issue be fixed?
(1) Regulate
(2) Litigate
(3) Non-mandated judicial terms
(4) Tax and spend
i) Not a good thing or a bad thing, but there are costs and consequences
j) Retaliatory eviction
 – if a tenant could be evicted for asserting rights, no one would assert rights!
k) Landlord tort liability – liable for negligence 
4. Landlord’s duties

a) L’s duty to deliver possession

(1) L must put T in actual physical possession of the premises

b) Implied covenant of quiet enjoyment ( applies to both residential and commercial leases
(1) Fundamental implicit promise that every L makes
(2) T has a right to quiet use and enjoyment of the premises without interference from L
(3) Breached by:
(a) Actual wrongful eviction
(b) Constructive eviction
(i) Substantial interference attributable to L’s actions or failure to act
(ii) Notice (T must give L notice and L must fail to respond meaningfully)
(iii) Goodbye or Get out (T must vacate within a reasonable time after L fails to correct the problem)
(c) Is L responsible for the bothersome conduct of other tenants?
(i) NO, except:
(a) L had a duty not to permit a nuisance on the premises
(b) L must control common areas
c) Implied warranty of habitability ( applies only to residential  arena
(1) Non-waivable
(2) The premises must be fit for basic human habitation
(a) Standard could be dictated by the local housing code
(b) By independent judicial conclusion
(3) T has four options
(a) Move out and terminate the lease
(b) Repair and deduct
(i) Allowable by statute in a number of states
(c) Reduce rent or withhold all rent until the court determines fair rental value
(d) Remain in possession, pay rent, and affirmatively sue for money damages
(4) Retaliatory eviction ( If T lawfully reports L for a housing code violation,  L is barred from penalizing T
F. Tenancy for years

1. Estate for years; term of years

2. Lease for a fixed, determined period of time

a) When you know the termination date from the start

3. Because the term of years tell us from the start when it will end, no notice is necessary to terminate

4. A term of years greater than one year must be in writing to be enforceable

G. Periodic tenancy

1. Lease which continues for successive or continuous intervals until L or T give proper notice of termination

2. Notice must be given to terminate a periodic tenancy

a) How much?

(1) At common law, at least equal to the length of the period itself unless otherwise agreed

(2) If the tenancy is from year to year or greater, only six months’ notice is required

H. Tenancy at will

1. For no fixed period of duration

a) “To T for as long as L or T desires”

2. May be terminated by either party at any time, however, by statute in most states a reasonable demand to vacate is typically required

I. Tenancy at sufferance

1. Created when T has wrongfully held over past the expiration of the lease

a) Permits L to collect rent

b) Short-lived; lasts only until L evicts T or elects to hold T to a new term

J. Rent Regulation
1. Introduction
a) Over the past 10 years, rent control has been under attack un many cities
b) After WWII, entire country was rent controlled ( all productivity shifted to “wartime” business, then most of the country got rid of rent control (although NY never did)
c) In NY, every five years the city has to certify rent emergency (vacancy < 5%)
d) 48.2 % rent stabilized, additional 12% rent controlled, 16% regulated in some other way
(1) Close to 2/3 are rent regulated
e) Typically 6 units or more, buildings built after the war, but before 1974
f) When a rent control tenant moves out, it becomes rent stabilized
g) Most states have gotten rid of rent control or recently rolled back
(1) Rents increase
(2) Rehabilitation of buildings increase
(3) New construction increases
h) Increases are determined by the state, stabilizations are determined by rent guideline board, tries to ensure a fair return
i) Strict rent control v. Moderate rent control
2. Constitutionality
a) Nash v. City of Santa Monica, CA (1984)
(1) Respondent owned an apartment building that he wanted to destroy in order for the land to appreciate in value. Santa Monica, Cal., Santa Monica City Charter § 1803(t) prohibited the removal of rental units from the housing market by conversion or demolition unless a removal permit was obtained. When it became clear to respondent that he would not be issued a permit, respondent challenged the ordinance. The court concluded that the requirement was reasonably related to the legitimate goal of maintaining adequate rental housing and that the relationship of the ordinance to the public welfare was real and substantial. Furthermore, the respondent's obligations related to property ownership, and services provided were universal and necessary incidents of apartment buildings. If respondent sold the building, he would be in no worse position than if the sale were compelled by eminent domain. The court, therefore, upheld the ordinance as constitutionally valid.
(2) Not economic hardship!  The complaint was about liberty to pursue his profession of choice
(3) Due process challenge – deprived of life, liberty, property
(a) Procedural due process – is the government interfering?  Did you get your hearing? [ ** not at issue here], how it was done
(b) Substantive due process – government simply can’t do this!  Hard to pluck out from the clause, judges were looking for ways to stop legislators from some practices; used due process; not how it was done, but what was done
(i) One of the most controversial parts of the Constitution
(ii) Lack of specificity creates problems
(c) Nash went for the liberty interest – why not property?
(i) Gets him into a “strict scrutiny” category
(a) Others are “rational basis”
(ii) Must be a regulation that is necessary to achieve a compelling state interest
(iii) Very few instances receive strict scrutiny
(iv) Shift of major decision making power
(v) Baseline question ( are we evaluating rights before or after legislation?
(d) Court found that it was a property interest and therefore was a rational basis evaluation; regulation passed this level of analysis
(4) In Nash, we get all three flavors of analysis:
(a) Majority ( not a fundamental liberty, rational basis
(b) Dissent ( this is a fundamental right, state loses under rational basis
(c) Middle ( this is a fundamental right and the state wins under strict scrutiny
(5) Rent control is generally permitted
(6) The test: it is unconstitutional if arbitrary and discriminatory, or irrelevant to the policy the legislation is free to adopt
(7) The case left many issues off the table – Nash admitted he was getting a fair return – had he not, it might have been a takings case
3. Succession rights
a) Braschi v. Stahl Assoc. Co, NY (1989)
(1) The issue was whether, on his motion for a preliminary injunction, the tenant failed to establish, as a matter of law, the requisite clear likelihood of success on the merits of his claim to the protection from eviction provided by §2204.6(d) of the New York City Rent and Eviction Regulations, codified at New York City, N.Y., Rules of the City of New York, tit. 9, § 2204.6(d). The landlord argued that the term "family member" should have been construed, consistent with New York's intestacy laws, to mean relationships of blood, consanguinity, and adoption in order to effectuate the over-all goal of orderly succession to real property. The court held that the term family, as used in § 2204.6(d), was not to be rigidly restricted to those people who had formalized their relationship. The intended protection against sudden eviction was not to rest on fictitious legal distinctions or genetic history, but instead should have had its foundation in the reality of family life. In the context of eviction, a more realistic view of a family included two adult lifetime partners whose relationship was long term and characterized by an emotional and financial commitment and interdependence.
(2) Reliance interest and personhood interest
(3) This rule was later codified
(4) Sometimes the courts can get us to where the people want to be!
XII. Land Use Control: Private Sector Alternatives
A. Servitudes
1. Easements
a) One’s use of land frequently leads to negative externalities

(1) Three alternatives to reduce or eliminate externalities:

(a) How private market can fix the problem – contract – to what extent can particular contracts do to fix this?

(i) Servitudes

(ii) Negatives easements

(iii) Covenants

(b) There are certain limitations that they cannot deal with the entire problem, leaving us open to a higher level of government involvement 

(i) Nuisance – tort – not going to do much with this

(c) After you move from contract to nuisance (Common Law), then still potentially have market failure, role for government intervention – leads to zoning (government regulation dictating the use of land ( internalization of externalities is part of justification)

(d) Takings – there to limit how far government can go: sets the boundary of government action
b) Easement – irrevocable right to use another person’s land for a specific purpose
(1) RSP §450: An easement is an interest in land in the possession of another which
(a) Entitles the owners of such interest to a limited use or enjoyment of the land in which the interest exists;
(b) Entitles him to protection as against third persons from interference in such use or enjoyment
(c) Is not subject to the will of the possessor of the land
(d) Is not a normal incident of the possession of any land possessed by the owner of the interest, and
(e) Is capable of creation by conveyance
c) Positive easement is a nonpossessory property interest that gives the grantee the right to use another person’s land

(1) Example: right of way

(2) Can benefit someone with right to land and with their use of land

d) Distinction between positive and negative

(1) Negative – right to stop someone from using their property in a certain way; right to restrict the use of someone’s property

e) Appurtenant easements v. easements in gross

(1) Easement in gross benefits someone personally – only has a servient estate because there is no land being benefited

(2) Generally transferred with the dominant estate (the estate that is benefited)

(3) Servient estate is the burdened land (the land you have the right to restrict, go over)

(a) Ex: can erect billboard advertising business

(4) Easement appurtenant – benefits land

(a) Ex: right of way gives you access onto property

f) Creation of Easements: How does an easement get created?

(1) They are property interests – have to be transferred under the Statute of Frauds, so need a writing, but there are exceptions to that

g) Express easements
(1) In deed or will
h) Easement by estoppel
i) Implied easement
(1) By Prior Existing Use
(a) Unity of ownership is severed
(b) The use was in place before the parcel was severed
(c) The use must have been visible or apparent at the time of the severance
(d) The easement is necessary for the enjoyment of the dominant estate
(2) By Necessity
(a) A common owner severed the property
(b) The necessity for egress and ingress existed at the time of the severance 
(c) The easement is strictly necessary for egress from and ingress to the landlocked parcel
(3) By Prescription

(a) Open and notorious use

(b) Continued use

(c) Uninterrupted use

(d) Adverse and under a claim of right

(e) For the statutory period

j) Covenants Running with the Land, Real Covenant
(1) A promise running with the land that one will either do an affirmative act or refrain from doing an act

(2) Benefits and burdens

(3) Requirements for a covenant to “run with the land”

(a) Intent of the parties to bind successors

(b) Horizontal Privity

(c) Vertical Privity

k) A profit a prendre (“profit”) is the right to enter another’s land, without liability for trespass, and remove minerals, timber, wild animals, fish, soil, water, or other things constituting a natural part of the land
(1) Has an easement to venture onto the property as necessity to enjoy the interest
(2) No notable differences between profits and easements exist in modern jurisdictions
(3) Entitles its holder to enter servient land and take from it the soil or some substance of the soil
(4) Profits share all of the rules of easements
l) Termination of easements and profits
(1) Merger of dominant and servient tenement will negate the easement
(2) Destruction of servient tenement – land no longer exists
(3) Prescription by owner or third party over easement
(4) Misuse of easement
(5) Written release
(6) Estoppel
(7) Abandonment
2. Negative easements
a) Interest in land which permits one to restrict what someone else does 
b) Peterson v. Friedman, CA (1958)
(1) An easement holder filed an action against adjoining landowners to enjoin them from violating an easement by erecting an antenna. The easement was contained in the adjoining landowners' deed and provided that no obstruction of light, air, or view could occur without regard to the nature of the obstruction. The trial court entered a judgment in favor of the easement holder, and the adjoining landowners appealed. The court affirmed the trial court's judgment and held that the language of the easement was clear and left no room for construction or determination of the intent of the parties. Easements of light and air could be created, and interference with such an easement was a ground for an injunction. The issue of the obstruction and size of the antenna was one properly left for the jury.
(2) US courts are usually hostile to negative easements (unless express)
(a) Very difficult to discover a negative easement through inspection
(3) There are recording systems now in the US that track negative easements which will allow for notice
B. Easement
1. The grant of a non-possessory property interest that entitles its holder to some form of use or enjoyment of another’s land (the servient tenement)

2. Easements can be affirmative or negative
a) Most are affirmative
(1) Right to go onto and do some thing on servient land
(a) E.g. lay utility lines
(b) Right of way
b) Negative easements
(1) Traditionally, are recognized in only four categories
(a) Light
(b) Air
(c) Support (excavating or digging that would erode parcel)
(d) Stream water from an artificial flow
(i) Some will allow for scenic view (CA)
(2) Entitles its holder to compel the servient owner to refrain from doing something that would otherwise be permissible
(3) Can only be created expressly in a signed writing
(a) There is no natural or automatic right to an easement
3. Types of easements
a) Appurtenant – benefits its holder in physical use or enjoyment of his property
(1) When two parcels of land are involved: dominant tenement which derives the benefit and a servient tenement which bears the burden
(2) A grants B a right of way across A’s land (1); so that B can more easily reach his land (2)
(a) B’s land is the dominant tenement and B has an easement appurtenant to B’s dominant tenement
(b) A’s land is the servient tenement
b) Held in gross

(1) When it gives its holder only a personal or commercial gain that is not related to his use and enjoyment of his land
(2) Servient land is burdened, however, this is no dominant tenement
(a) The easement holder is deriving a purely personal or commercial gain not linked to any dominant tenement
(i) E.g. the right to place a billboard on servient land
(ii) The right to lay power lines on another’s land
(iii) The right to fish in another’s lake
4. Transferability

a) The appurtenant easement passes automatically with the dominant tenement, regardless of whether it is even mentioned in the conveyance
b) An easement in gross is not transferable unless you see that its for commercial purposes
(1) Suppose that A has an easement to swim in B’s lake – this is not freely transferable, purely personal and unique to its holder
(2) Easements in gross for commercial purposes typically are freely assignable (not personal)
5. Creation of an affirmative easement
a) Prescription
(1) Analogous to adverse possession; must satisfy those elements
(a) Continuous use for the given statutory period
(b) Open and notorious use
(c) Actual use
(d) Hostile use (without the servient owner’s permission)
b) Implication
(1) Easement implied through existing use
(2) Previous use must have been apparent
(3) Parties expected that the use would survive division b/c it is reasonably necessary to the dominant land’s use and enjoyment
c) Necessity
(1) The “land-locked setting”
(2) Any easement of right of way will be implied by necessity if grantor conveys a portion of his land with no way out except over some part of grantor’s remaining land
d) Grant
(1) Must be in writing, deed of easement
6. Scope of easement
a) Set by the terms of the grant or conditions that created it
b) Unilateral expansion of an easement is not allowed
7. Real Covenants: Covenants running with the land, equitable servitudes
(1) Land is forever!
(a) Perpetual burdens are restraining 
(b) There has been some recognition that a well thought restriction may promote alienability
(c) Nahrstedt was about fees, Runyon was about harm
(2) Why use covenants and not contracts?
(a) Tough to enforce if it’s a contract
(b) Without a covenant there would be negotiation
(c) Huge transaction costs
(3) Requirements to be a real covenant:
(a) Touch and concern
(i) Covenant in some way affects the legal rights of the owners AS landowners
(b) Horizontal privity
(i) A(B
(c) Vertical privity
(i) A( C, B( D
(d) Intent
(i) Parties intent to bind the successors
(e) Notice
       Promise of no …..


A 

B

C
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b) Runyon v. Paley, NC (1992)
(1) Defendant property owners acquired property that was originally conveyed with restrictive covenants by a grantor, who retained a nearby parcel and also conveyed another lot to plaintiff neighboring property owners. Upon the grantor's death, plaintiff daughter acquired the grantor's property. Plaintiffs sought to enjoin defendants from constructing condominiums, claiming that defendants' property was subject to restrictive covenants that prohibited the construction. The court of appeals affirmed the trial court dismissal of plaintiffs' action. On appeal, the court held that plaintiff daughter presented sufficient evidence to show that the covenants were real covenants enforceable by her as owner of property retained by her mother, the covenantee. Accordingly, the court reversed that part of the court of appeals' decision that affirmed the trial court's dismissal of her claim. However, the court affirmed that part of the court of appeals' decision that dismissed plaintiff neighboring property owners' claim because they failed to show that they had standing to enforce the restrictive covenants, either personally or as owners of any land intended to be benefitted by the restrictions.
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(2) Court finds that Williams can enforce covenants (touch and concern, horizontal privity, vertical privity, intent implied in language, nature, circumstances)
(3) Runyon doesn’t have vertical privity at the time of covenant (1/8/60 v 1/9/60)
(4) Court then looks to equitable servitude – allows parties to enforce when it really wasn’t a covenant
(a) Gets rid of horizontal and vertical privity requirements
(b) But, Runyon loses because they couldn’t show that parties intended them to benefit
(5) There’s no notice – it’s not in Runyon’s change of title – all rests on the timing
(6) Gaskin didn’t have the land when they sold to Brughs ( ( Paley)
(7) This case really determines who gets to bargain!
(8) Common plat – subdivisions
(9) Why do we need covenants?
(a) Same problems we saw in Miller
(b) We can’t rely on bargaining and contracts
C. The Covenant
1. Promise to do or not do something related to land
2. Created as a mere contractual limitation regarding land
3. Restrictive covenant ( promise to refrain from doing something related to land (negative covenant)
a) Came into being because the negative easements are limited to the four categories
b) Neighbors needed another tool to regulate land uses
4. Affirmative covenant is a promise to do something related to land
5. Is it a covenant or an equitable servitude?
a) Based on relief that Π is seeking
b) Money damages = covenant (legal device, finds remedy at law)
c) Injunction = equitable servitude (at equity)
6. One tract is burdened and another is benefited
7. When will the covenant run with the land?
a) When it is capable of binding successors
b) Do the facts support the conclusion that the burden and benefit run?
(1) Does the burden of A’s promise to B run from A to A1

(a) The original promise between A and B must have been in writing
(b) The original parties must have intended that the covenant would run
(c) Touch and concern the land; the promise must affect the parties’ legal relations as land owners and not simply members of the community at large
(d) Horizontal (between originally promising parties – must be in succession of estate, i.e. a grantor-grantee or landlord-tenant or debtor-creditor relationship or that they shared some servitude other than the covenant now at issue) and vertical privity (simply requires some non-hostile nexus between A and A1 such as contract, devise, and dissent) both needed for the burden to run
(e) Notice – A1 must have had some notice of the promise when she took
(2) Does the benefit of A’s original promise to B run from B to B1?
(a) Does B1 have standing to make this claim?
(b) The original promise between A and B must have been in writing
(c) The original parties must have intended that the benefit run
(d) Touch and concern
(e) Vertical privity – some non-hostile nexus between B and B1
(f) Horizontal privity is not required for the benefit to run!
(i) The law will more readily confer benefits than burdens
D. Equitable servitude
1. Promise that equity will enforce against successors
2. Accompanied by injunctive relief
3. To create an equitable servitude that will bind successors:
a) Writing (generally, but not always, the original promise was in writing)
b) The original parties intended that the promise would be enforceable by and against assignees
c) Touch and concern
d) Notice – the assignees of the burdened land had notice of the promise
e) Privity is not required to bind successors!
4. Implied equitable servitude (common scheme doctrine) recognized in the vast majority of states, but a minority of states (MA) do not recognize the common scheme doctrine
a) General scheme
b) Notice of promise in prior deeds
(1) Actual notice – literal knowledge of the promises contained in those prior deeds
(2) Inquiry notice – the neighborhood seems to conform to common restrictions (“the lay of the land”)
(3) Record notice – the form of notice sometimes imputed to buyers on the basis of the publicly recorded documents
(a) Courts in the US are split: some courts take the view that a subsequent buyer is on record notice, some courts do not impute record notice
E. Nuisance
1. No person can use their land so as to harm another person’s land
2. Depends largely on perspective
3. A lot of vagueness in term
4. Must be a non-trespassatory invasion of another’s use and enjoyment of land and either
a) Action is unintentional and negligent; OR
b) Action is intentional and unreasonable
(1) Most fall into category b)
c) Gravity of harm v. utility of conduct
5. High level of uncertainty about what IS a nuisance?
6. How to enforce?
XIII. Eminent Domain and the Takings Clause
A. Introduction
1. Fifth Amendment” “Nor shall private property be taken for public use, without just compensation”
2. Eminent domain is the power of government to force transfers of property from owners to itself
a) Deeply rooted in historical background of this country
b) Also referred to as “conventional condemnation”
B. Government’s fifth amendment power to take private property for public use in exchange for just compensation
C. Explicit takings – acts of governmental condemnation
1. The gov’t condemns your land to make way for a public highway, gov’t must pay you
D. Implicit or regulatory taking ( governmental regulation that although not intended to be a taking has the same effect
1. Economic wipe out of investment
E. Remedy ( if the private landowner succeeds, gov’t must either
1. Compensate the owner for the taking
2. Terminate the regulation and pay the owner for damages that occurred while the regulation was in effect
F. Just Compensation
1. Historically and functionally proves necessity of rules
2. Why do we need just compensation?
a) Incentives to develop
b) Efficiency
(1) Depends on whether owner is risk neutral or risk averse
(2) Moral hazard
3. Fair market value
a) If only an interest is taken (e.g. easement) then the government must pay the decrease in value of the total property
4. US v. 564.54 Acres of Land, US (1979)
a) The property at issue consisted of nonprofit summer camps. The appellate court had concluded that a new trial was required because a jury instruction had been framed in terms of necessity rather than community benefit. In its opinion, the Court determined that the issue was the proper measure of compensation when the government condemned property owned by a private nonprofit organization that was operated for a public purpose. The Court held that the Just Compensation Clause of the Fifth Amendment did not require payment of replacement cost rather than fair market value of the property taken because the property had a readily discernible market value. No circumstances were found that required suspension of the normal rules for determining just compensation. The condemnee, like other private owners, was not entitled to recover for nontransferable values arising from its unique need for the property. The denial of such an award was justified by the necessity for a workable measure of valuation. Allowing the condemnee the fair market value of its property was thus consistent with the basic equitable principles of fairness underlying the Just Compensation Clause.
b) Purpose is indemnification, but the court full well knows its not full compensation
c) Problems with providing substitute facilities value
(1) Windfall
(2) Nontransferable values
(3) Fairness to the public (who’s footing the bill)
G. The “Public Use” Requirement
1. Public use – the achievement of a public purpose under a substantive due process analysis
a) Means to accomplish a legitimate state interest
b) Property must also be rationally related to the furtherance of the state’s legitimate purpose
2. Hawaii Housing Authority v. Midkiff, US (1984)
a) The HHA had enacted the Act after the Hawaiian legislature discovered that only a small number of landholders owned the state's land. The legislature concluded that concentrated land ownership was responsible for skewing the state's residential fee simple market, inflating land prices, and injuring the public tranquility and welfare. The HHA held a public hearing concerning the acquisition of the landowner's property and made the statutory finding that the acquisition of the property effectuated a public purpose under the Act. The HHA then ordered the landowners to submit to compulsory arbitration, to which the landowners responded with the lawsuit. The Court found the Act constitutional by limiting the number of lots any one tenant could purchase and authorized the use public funds to ensure that the market dilution goals were achieved. The Court held that the HHA enacted the Act not to benefit a particular class of individuals but to attack certain perceived evils of concentrated property ownership in Hawaii, which was a legitimate public purpose, and that condemnation was not an irrational power to achieve that purpose.
b) Established the test for the public use requirement of the takings clause: rationally related to a conceivable public purpose
3. Poletown Neighborhood Council v. City of Detroit, MI (1981)
a) The city planned to acquire land held by private owners under the authority of the Act in order to convey the land to a private company for the creation of an industrial site. Plaintiffs filed an action to challenge the project. The trial court found that the city did not abuse its discretion in determining that the property was necessary for the project and dismissed the complaint. Plaintiffs challenged the decision, and the court granted the motion for immediate consideration and an application for bypass. On appeal, the court affirmed and held that under Mich. Comp. Laws § 125.1622 the legislature authorized cities to acquire property by condemnation in order to provide industrial and commercial sites and the means of transfer from the cities to private users. The project was developed to promote the public health and welfare, which was authorized by Mich. Const. art 4, § 51 (1963). The primary focus of the project was the creation of jobs and the promotion of the public welfare, and the benefit created for the private corporation was incidental.
b) Met the HHA test
H. What is a “taking”?

1. Physical Invasion
a) Loretto v. Teleprompter Manhattan CATV Corp., US (1982)
(1) Appellant purchased an apartment building in which the prior owner had allowed appellee cable company to install a cable on the building and to furnish cable television services to the tenants. Appellant filed a class action alleging that the installation was a trespass and a taking without just compensation. Reversing the state court, the Court held that physical occupation of an owner's property authorized by government was a "taking" of property. N.Y. Exec. Law § 828(1) (Supp. 1981-1982) provided that a landlord must permit a cable television company to install its cable facilities upon the landlord's property. The Court explained that to the extent the government permanently occupied physical property, it effectively destroyed the right of the owner to exclude or control that portion of her property. The Court noted that Constitutional history confirmed that this was a taking and recent cases did not question the rule. In addition, the purposes of the Takings Clause compelled retention. The Court concluded that the amount of compensation was a matter for the state court to determine on remand.
(2) Prior to the case, landlords got 5% of the gross proceeds – after this case, it’s $1
(3) We generally think that there is a public interest re: communication and education and the government should be allowed to do this
(a) Think Sesame Street!

(4) Permanent Physical Occupation: size doesn’t matter.
(a) Any time there is a permanent physical occupation, it is almost always a taking per se
(b) Personal autonomy and privacy concerns hard at work here
b) Seawall Association v. NY, NY (1989)
(1) Plaintiffs brought suit asserting that New York, N.Y. Local Laws, 1987, No. 9 (Local Law) was an unconstitutional taking of property without compensation. The lower court found that the local law was valid. Plaintiffs appealed. The appeals court reversed. The appeals court held that where owners are forced to accept the occupation of their properties by persons not already in residence, the resulting deprivation of rights was sufficient to constitute a physical taking for which compensation was required. The appeals court continued and held that when the adjustment of rights for the public good became so disproportionate that it could be said that the governmental action was forcing some people alone to bear public burdens which, in all fairness and justice, should be borne by the public as a whole, a regulatory taking of property occurred. According to the court, the burdens imposed did not substantially advance legitimate state interest.
(2) Challenging ordinance against single room occupancy hotels
(3) Makes a distinction between initial invitation – choosing a tenant is ok, but forcing someone to take a tenant is not
c) Yee v. Escondido, US (1992)
(1) The park owners challenged the city's mobile home rent control ordinance in state court. They alleged that the ordinance, read in conjunction with California's Mobilehome Residency Law, Cal. Civ. Code Ann. § 798, amounted to a physical occupation of their property. The effect of the two laws was to transfer wealth from the park owners to incumbent mobile home owners, who could command premium prices when they sold their mobile homes. The Third and Ninth Circuits had held that similar ordinances effected unconstitutional physical takings. The California trial and appellate courts held that the city's ordinance did not. The California Supreme Court denied review, and the Court granted certiorari because of the conflict. The Court held that because the ordinance did not compel the park owners to suffer the physical occupation of their property, it did not effect a per se, physical taking. The Court refused to consider the park owners' arguments that the ordinance denied them substantive due process, because it was not argued below, and that the ordinance constituted a regulatory taking, because it was not the precise question on which the Court granted certiorari.
(2) Economically, this ordinance meant that any increase in the value of the land will be captured by the homeowner
(3) This was not an involuntary physical invasion
d) United States v. Causby, US (1946)
(1) The Court of Claims granted respondent landowners a judgment for the value of property destroyed and damage to their property resulting from the taking of an easement over their property by low-flying United States military aircraft. The court agreed with the finding that there had been a "taking" of respondents' property within the meaning of U.S. Const. amend. V. The court held that a physical invasion of the property was not necessary where there was an intrusion so immediate and direct as to subtract from respondents' full enjoyment and use of the property. Further, the damages were not merely consequential --they were the product of a direct invasion of respondents' domain. The Supreme Court reversed and remanded the action, however, on the basis that the record was not clear whether the easement taken was temporary or permanent. The court remanded the cause for a determination of the necessary findings regarding the nature of the easement.
(2) Air and surface rights
e) Kaiser Aetna and PruneYard Shopping
2. The Harm/Benefit Test
a) Laws and regulations that control or restrict nuisances generally do not result in takings
(1) Nuisance control is a traditional function of government to protect the health, safety, and welfare of the community
b) Hadacheck v. Sebastian, US (1915)
(1) Petitioner was convicted of a misdemeanor under an ordinance enacted by the City of Los Angeles, which prohibited the operation of brick yards within the city limits. On petitioner's writ of habeas corpus filed against defendant in error, the police chief for the city, the state supreme court upheld the ordinance as a good faith police measure and declined to find that it discriminated against petitioner. On appeal, the Court affirmed and dismissed the writ. Even though operation of a brickyard was not a nuisance per se, it was within the city's police power to regulate brickyard operation so long as the resulting ordinance was not arbitrary or discriminatory. Petitioner claimed that the ordinance resulted in a taking under the state's power of eminent domain. But the Court noted that petitioner was not deprived of the use of the property's unique soil, ideal for making high-quality bricks. What was prohibited was the firing of the bricks at the current location. That the ordinance might have been crafted differently did not make it an abuse of the state's police power, which was accorded a presumption of good faith absent a contrary showing.
(2) Police power is one of the essential powers of government
(a) Takings clause is somewhat of a limitation on police power
(3) Hadacheck was always thought to say that no one has a right to harm others through use of their property
(a) That’s not a right
(b) But, there is a problem with harms and benefits ( who’s to say who’s harming who?
(c) Schill: “Firsties?”
(4) Externalities are inevitable
3. Diminution of Value
a) Pennsylvania Coal Co. v. Mahon, US (1922)
(1) Defendant appealed appellate court's decision for plaintiffs in plaintiffs' suit to enjoin defendant from mining under plaintiffs' house and removing the supports and causing subsidence. A deed granted plaintiffs the surface rights to certain land but reserved to defendant the right to mine all coal under the house. Plaintiffs argued that the Kohler Act, 1921 Pa. Laws 1198, extinguished defendant's right to mine under plaintiffs' surface land. The Court reversed. The Court held that the Kohler Act was unconstitutional as a taking of defendant's rights under a valid contract. In order to protect themselves, plaintiffs should have contracted to acquire more than the surface rights. The Kohler Act could not have been used to terminate the valid contractual rights defendant received, nor could the Act could be used to take defendant's contract rights without adequate compensation.

(2) Without this case, there would be no regulatory takings
(a) Frequently, government regulations are not a physical invasion, as in Loretto, and it’s not a clear harm-benefit under Hadacheck, but it still may legally fit the tests for takings and require just compensation
(3) The general rule: If the regulation goes too far, then it becomes a taking.
(a) Fraction: very dependant on choice of denominator
(b) Loss / Value of property before the loss > too far
(4) Holmes’ way of knocking down a statute he didn’t like

(5) This qualifies as one of the ad hoc tests that make up the big picture of what is taking
(6) “Government hardly could go on if to some extent values incident to property could not be diminished without paying for every such change in the law”
(7) “The general rule at least is, that while property may be regulated to a certain extent, if the regulation goes too far it will be recognized as a taking”
(8) Plymouth Coal is distinguishable in that there was an average reciprocity of benefits
(9) Keystone was basically the same case, but with the opposite result
b) Penn Central Transportation Company v. City of New York, US (1978)
(1) The Supreme Court affirmed the judgment holding that defendants had not taken plaintiffs' property without just compensation and did not arbitrarily deprive plaintiffs of their property without Fourteenth Amendment due process of law. The Court held that plaintiffs could not establish a "taking" simply by showing that they had been denied the ability to exploit a property interest that they had believed was available for development. The Court noted that landmark laws were not like discriminatory or "reverse spot" zoning. The Landmarks Law did not interfere in any way with the terminal's present uses and plaintiffs' primary expectation concerning the use of the parcel. The restrictions imposed were substantially related to the promotion of the general welfare and not only permitted reasonable beneficial use of the landmark site, but also afforded plaintiffs opportunities further to enhance not only the terminal site but also other properties.
(2) We do need government to regulate landmarks and things of this nature
(a) While taxes can cover these costs, NYC was basically bankrupt at the time and there simply wasn’t enough money to compensate
(3) Justification for not finding a taking
(a) Air rights / (Grand Central Terminal + air rights)

(i) Not too far
(b) Change in focus from Penn Coal losses
(c) Distinct investment backed expectations – looks at the expected value against the post-regulation value
(4) SC considers both the character of the government action and the economic impact of the regulation on the landowner (distinct investment backed expectations)
(a) A regulation that deprives a landowner of all economically viable use is a categorical taking
(b) A regulation may be deemed a taking if the regulation interferes with the landowner’s reasonable or distinct investment-backed expectation
4. Property Rights Resurgent?
a) Lucas v. South Carolina Coastal Council, US (1992)
(1) The landowner purchased two residential lots on which he intended to build homes. In 1988, State enacted the Beachfront Management Act, S. C. Code Ann. § 48-39-250 et seq., which barred the landowner from erecting any permanent habitable structures on his two parcels. A state trial court found that this prohibition rendered the landowner's parcels valueless. The landowner asserted the effect of the Act on the value of the lots accomplished a taking under the Fifth and Fourteenth Amendments. The court held that where a state seeks to sustain a regulation that deprives land of all economically beneficial use, it may resist compensation only if the logically antecedent inquiry into the nature of the owner's estate showed that the proscribed use interests were not part of his title to begin with.
(2) Why did they pass this legislation?
(a) Endangers property
(b) Environmental consequences
(c) Insurance implications
(d) Externalities
(3) If a neighbor can take you to court and win on a nuisance claim, then the government may regulate without effecting a taking.
(a) Looks to background principles
(b) At common law, it was once again a right that you never had
(4) Harm/Benefit (Hadacheck) ( 100% (Penn Coal) = taking unless Lucas exception (limited by common law – did you ever have that right?)
(a) The exception almost puts us right back at Hadacheck
(5) The Court did find here that there was a complete loss of value
(a) A prima facie takings occurs if a regulation renders property valueless or prohibits all economically viable or beneficial use, subject to two exceptions:
(i) All laws and regulations that duplicate results reached under common law as to the regulation of nuisances do not amount to a taking
(ii) When a regulation or restriction “inheres in the title itself, in the restrictions that background principles of the State’s law of property…already place upon land ownership”
b) Palazzolo v. Rhode Island, US (2001)
(1) The landowner was a shareholder in a corporation that invested in the subject property. The resource management council promulgated regulations designating salt marshes such as those on the property as protected coastal wetlands. The landowner subsequently became the corporation's sole owner. When the corporate charter was revoked, title passed to the landowner. The council denied the landowner's application to fill the property. The landowner filed a takings action, which was rejected in state court. The Supreme Court affirmed in part and reversed in part. The state court erred in finding that the claims were unripe, because the landowner obtained a final decision from the council determining the permitted use for the land. The state court also erred in ruling that acquisition of title after the effective date of the regulations barred the claims. However, the state court did not err in finding that the landowner failed to establish a deprivation of all economic value, because it was undisputed that the upland portion of the parcel retained significant worth for construction of a residence. The case was remanded so the claims could be examined under the Penn Central analysis.
(2) Why is this not a taking?
(a) Under Penn Central, reasonable investment backed expectations didn’t exist at the time of “sale” (although this is a point of contention since the court construes the timeline in an odd fashion)
(i) Remanded
(b) Under Lucas, there is remaining value and the timing issue also indicates that he didn’t have the right to build when he bought the property
(3) After this case, we don’t know how far back in time to go
c) Nollan v. California Coastal Commission, US (1987)
(1) Appellant landowners brought suit to invalidate a condition on their land permit requiring them to grant the public an easement across their beachfront property. The court of appeals found the condition to be valid and reversed the writ of mandamus issued by the superior court. The United States Supreme Court granted review and found that the right to exclude others from private property was an essential right to the ownership of property. If government action resulted in permanent occupation of land, it would effect a taking unless it substantially furthered legitimate state interests. The Court found that California required the use of eminent domain to obtain easements across private property, and the condition imposed was not a use of eminent domain. The Court finally held that the condition was a taking, and if the state wanted an easement they would have to compensate appellants.
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(2) Public trust doctrine – provides for public ownership or “wet sand” – the issue here is how does the public get to that land?
(3) What takings test does this fail?
(a) Loretto, permanent physical invasion – government couldn’t have just said “give it to me”
(4) Scalia says that there must be a nexus between the public purpose and the condition
(a) Substantial advancement of purpose
(i) Not exactly rational means or necessary
(ii) Big debate over level of scrutiny
(a) Is this an erosion of deferential stance on substantive due process, even though it’s on exactions/takings cases?
(5) Exactions are conditions imposed by a government that a landowner or developer must meet before the government will issue the landowner or developer a building permit
(6) Exactions or conditions can be the means to achieve a legitimate state interest
(a) The essential nexus or relationship between the end to be achieved and the means chosen to achieve that end must be close enough so that the exaction substantially advances the legitimate state interest
(b) But what degree of connection is necessary?.......
d) Dolan v. City of Tigard, US (1994)
(1) Petitioner applied to respondent city for a permit to redevelop her business. Respondent granted the permit conditioned on petitioner dedicating some of her property to respondent in furtherance of its land use plan. Petitioner brought suit on the grounds that respondent's dedication requirements were not related to the proposed development, and therefore, constituted a taking without just compensation under the U.S. Const. amend. V. The Supreme Court of Oregon found that the conditions were reasonably related to the proposed development. On appeal, the Court held that there must be an essential nexus existing between the legitimate state interest and the permit condition by the respondent. The Court held that if a nexus existed, then exactions imposed by respondent must be roughly proportionate to the projected impact of the proposed development. Respondent's conditions were not reasonably related to the impact of the proposed development, and therefore, the judgment was overturned.
(2) Defines substantial advancement of purpose ( reasonableness or rough proportionality test
(a) Demands that the agency make “some sort of individualized determination that the required dedication is related both in nature and extent to the impact of the proposed development”
5. Inverse Condemnation
a) Occurs when a landowner claims the government has physically occupied or taken some property right from the landowner without compensation and without initiating the condemnation process
b) First English Evangelical Lutheran Church of Glendale v. County of LA, US (1987)
(1) Appellant property owner filed a complaint after appellee county had adopted an ordinance in response to a flood that destroyed a portion of appellant's property. The complaint sought to recover in inverse condemnation and sought damages for the loss of use of a portion of the property. The trial court found in favor of appellee county and the appellate court affirmed, holding that appellant could not recover for damages for the time before it was finally determined that the regulation constituted a taking of appellant's property. The Supreme Court found probable jurisdiction and reversed the appellate court's decision. The Court found that U.S. Const. amends. V and XIV required that appellee compensate appellant for that period of time. The Court concluded that appellee's actions already constituted a taking and, therefore, no subsequent action by appellee could relieve it of the duty to compensate appellant for the period during which the taking was effective.
(2) Courts took baby steps to lead up to the acceptance of inverse condemnation; this was percolating for years
(a) San Diego – court didn’t actually rule on the question, but indicated that it could be possible
(3) There was a taking found at this point – Court is only finding that there could be an inverse condemnation
(a) Complaint was only for damages
(4) Remedy here is damages
(5) Analogous to temporary takings in wartime
6. The Last (or more likely latest) Word
a) Tahoe-Sierra Preservation Council, Inc. v. Tahoe Regional Planning Agency, US (2002)
(1) The agency imposed the temporary moratoria to maintain the status quo while studying the impact of development near a popular resort lake and designing an environmentally sound growth strategy. The landowners contended that the moratoria against all viable economic use of their properties imposed a constitutional obligation on the agency to compensate the landowners for the value of its use during the moratoria. The United State Supreme Court held, however, that the mere enactment of the regulations implementing the moratoria did not constitute a per se taking of the landowners' property. Rather, whether a taking occurred depended upon consideration of the landowners' investment-backed expectations, the actual impact of the regulation on the landowners, the importance of the public interest involved, and the reasons for imposing the temporary restriction. Adoption of a categorical rule that any deprivation of all economic use, no matter how brief, constituted a compensable taking would impose unreasonable financial obligations upon governments for the normal delays involved in processing land use applications and would improperly encourage hasty decisionmaking.
(2) Is the moratorium period entitled to compensation?
(a) Could be a temporary taking that leaves no viable use (Lucas) and should be compensated (First English)
(3) Court didn’t want to make a per se rule, rather wanted to consider a number of factors
(a) Move to a Penn Central test – harder to find a taking
(4) Again deals with conceptual severance, but majority doesn’t entertain and they cannot find a taking
XIV. Zoning
A. Introduction and Constitutionality
1. We need zoning because the market won’t get there on its own
a) Method to control development by dividing into districts within a comprehensive plan
b) Power derived from the state’s police power
2. Pursuant to its police powers, gov’t may enact statutes to reasonably control land use
3. The variance – the principle means to achieve flexibility in zoning
4. Permission to depart from the requirements of a zoning ordinance
5. Area variance – proponent must show undue hardship and that granting the variance won’t work detriment to surrounding property values
a) Typically granted by a zoning board
b) Non-conforming use – once lawful existing use now deemed non-conforming by a new zoning ordinance
c) Can’t be eliminated all at once unless just compensation is paid
6. Village of Euclid v. Ambler Realty Co., US (1926)
a) The landowner asserted that because of the building restrictions imposed, the ordinance operated to reduce the normal value of his property, and to deprive him of liberty and property without due process of law. The municipal corporation and building inspector argued that the ordinance passed constitutional muster and should have been enforced. The court held that the district court clearly had equitable jurisdiction over the matter and further held that the ordinance, in its general scope and dominant features, was a valid exercise of authority. The landowner's property had not suffered or been threatened with an injury that entitled him to challenge the constitutionality of the ordinance. The restrictions imposed bore a rational relation to the health and safety of the community.
b) Test case to try and knock down all government zoning
c) 14th amend – substantive due process claim
(1) Not a taking claim because they wanted to challenge the constitutionality of zoning
d) Court doesn’t give a broad “ok” to all regulation, but it is ok in this case
e) Uses a rational basis test
(1) Very deferential approach
(2) Future courts frequently take language out of context from earlier cases
f) Substantive due process ( addresses whether the federal or state government can restrict individual rights through the law or action at issue
(1) The law must advance the public health, safety, morals, or general welfare (= legitimate state interest)
(2) Unless the law infringes upon a constitutionally protected right, once the state shows it is attempting to further a legitimate state interest, the law will be upheld if the means chosen to achieve the legitimate state interest is rationally related to the legitimate state interest
(3) A court would declare the statute unconstitutional only if the provision is clearly arbitrary and capricious, having no relation to the promotion of a legitimate state interest
g) Once a law infringes upon an individual’s fundamental constitutional right, however, the burden on the state increase dramatically
(1) The state must then convince a court the state’s interest outweighs the individual’s fundamental right (compelling state interest)
(2) The statute must also be narrowly tailored to achieve the state’s compelling interest while infringing as little as possible upon the individual’s constitutionally protected right
h) Court must also determine if the zoning is constitutional “on its face” and “as applied”
B. The Nonconforming Use
1. Those legal uses in place when an ordinance takes effect and that, except for already being in the district, would not be permitted in that district under the new zoning ordinance
2. PA Northwestern Distributors, Inc. v. Zoning Hearing Board, PA (1991)
a) Appellant opened an adult bookstore in appellee township. Thereafter, appellee township enacted an ordinance making appellant's bookstore a nonconforming land use in its then location; the ordinance contained an amortization provision that would have required appellant to cease its business within 90 days. The state supreme court reversed appellee zoning board's determination that the amortization provision was valid. The court held that the amortization and discontinuance of a lawful pre-existing nonconforming land use was per se confiscatory and violative of the Pennsylvania Constitution. Here, there was no evidence that appellant's bookstore violated obscenity laws or was in any other way unlawful, constituted a nuisance, or was abandoned. Thus, appellee township's ordinance was unconstitutional on its face, as it allowed an unconstitutional "taking" of appellant's property without just compensation.
b) Smut demand may create a monopoly, therefore you need amortization to get rid of non-conforming uses
(1) This was only 90 days – not nearly enough time
c) Vested rights (if something is permitted and you make investments, you have the right to keep on going
d) Estoppel ( if government makes a mistake, and it turns out you’ve violated a zoning law, courts almost always find against the private party
e) Is the objective of the zoning appropriate for government to pursue?
f) Is the objective of the zoning put forward merely a subterfuge of something else – are they after some underlying activity or group?
g) All zoning includes a limitation of one’s property rights – is the purpose served sufficient to justify limits of property right and personal rights and liberties?
h) Are the negative impacts on third parties justifiable?
C. Zoning, Aesthetics, and Community Character
1. Stoyanoff v. Berkeley, MI (1970)
a) The applicants were refused a building permit for the construction of their proposed residence upon the ground that the permit was not approved by a city architectural board (board) which was set up to assure that plans for buildings conformed to minimum standards of appearance. The trial court found that the ordinances setting up the board violated Mo. Const. art. I, § 10, in that the restrictions placed on the use of property deprived property owners of their property without due process of law. The court held that in the matter of enacting zoning ordinances and the procedures for determining whether any certain proposed structure or use was in compliance with or offended the basic ordinance, the court would not substitute its judgment for the city's legislative body if the result was not oppressive, arbitrary, or unreasonable and did not infringe upon a valid preexisting nonconforming use. The court held that the denial of a building permit for the applicants' highly modernistic residence in the traditional area did not appear to be arbitrary and unreasonable when the basic purpose to be served was that of the general welfare of persons in the entire community.
(1) Takes place in the City of Ladue

b) Allege that regulation of architectural design not authorized by the enabling statute and language was too vague to conform
c) Court takes a very different stance – is that level f deference justifiable?
d) Landowner might argue that:
(1) The state enabling statute doesn’t authorize an aesthetic standard, although usually it does
(2) Does not set sufficient standards
(3) Standards are too vague
(4) Protected under first amendment
2. City of Ladue v. Gilleo, US (1994)
a) Respondent, a city resident, filed an action against petitioners alleging that the city's sign ordinance violated her First Amendment (U.S Const. amend. I) right of free speech. The ordinance prohibited homeowners from displaying any signs on their property except residence identification signs, for sale signs, and signs warning of safety hazards. However, the ordinance permitted commercial establishments, churches, and nonprofit organizations to erect certain signs that were not allowed at residences. On writ of certiorari, the court held that it was not persuaded that adequate substitutes existed for the important medium of speech that the city ordinance closed off. The court determined that the government's need to temperate speech from the home was much less pressing than its need to mediate among various competing uses for public streets and facilities.
b) First Amendment lurking in the background
(1) Court was concerned about content neutrality
(2) They find that it is content neutral, but that this is protected speech and outweighs the city’s perhaps pretextual concerns re: safety and clutter
c) Apply a rational basis test
d) Actions traditionally brought under substantive due process or first amendment
e) Five factors to consider:
(1) Whether the ordinance regulates commercial or non-commercial speech
(2) Whether the signs and billboards are on-site or off-site
(3) Whether the regulation is content-based or content-neutral
(4) Whether the sign is located on a residential lot
(5) Whether the state is attempting to ban a category of signs or billboards
3. Stringfellow v. City of New York, NY (1998)
a) Plaintiffs, adult entertainment companies and patrons, brought an action against defendants, city and business improvement district, alleging that the amendments to the Zoning Resolution of New York, which included an array of site limitations and anti-clustering provisions governing adult entertainment, deprived them of their right to free expression protected by N.Y. Const. art. I, § 8 and U.S. Const. amend. I. Plaintiffs appealed the decision of the lower court, which granted defendants' motion for summary judgment. The court affirmed the decision of the lower court because the amendments were aimed at the negative secondary effects caused by adult uses, which was a legitimate governmental purpose. The court determined that defendants conducted studies of their own and the nonempirical evidence was extensive and indicative of a clear relationship between adult uses and urban decay. The court concluded that defendants reasonably determined that alternatives would not adequately address the problem.
b) Court applies the standard that:
(1) The primary purpose of the ordinance must be unrelated to speech (in this case, it was aimed at the externalities of smut.  Ew.)
(2) Ordinance must be no broader than necessary to deal with the primary purpose
(3) There must be reasonable alternatives
4. Village of Bell Terre v. Boraas, US (1974)
a) Appellant village had an ordinance restricting land use to one-family dwellings. The word "family" meant one or more related persons or a number of persons but not exceeding two that were not related. Appellee house owners leased a house to appellee tenants who were not related. When appellant village served appellee house owners with an order to remedy violations of the ordinance, appellee house owners and three tenants brought an action under 42 U.S.C.S. § 1983 for an injunction and a judgment declaring the ordinance unconstitutional. The district court held the ordinance constitutional and the appellate court reversed. On appeal, the court reversed the judgment from the appellate court. The ordinance was not aimed at transients, it involved no procedural disparity inflicted on some but not on others, and it involved no fundamental right guaranteed by the United States Constitution. The court found that a quiet place where yards were wide, people few, and motor vehicles restricted were legitimate guidelines in a land-use project addressed to family needs. The legislature properly exercised its discretion in defining "family" to include no more than two unrelated persons.
b) The purpose here is to keep the neighborhood for families, avoid crowding and traffic issues, keep the peace
c) Majority finds that there is a legitimate state interest, and that the means used are rationally related to the promotion of the legitimate ends
(1) Uses a rational basis test and avoids the fundamental right question
d) Marshall’s dissent takes on the strict scrutiny test and finds that there is a fundamental liberty at stake; the ordinance thus fails
(1) Freedom of association
D. Exclusionary and Inclusionary Zoning
1. Motivating for and consequences of exclusionary zoning
a) Schill, Deconcentrating the Inner City Poor
(1)   ... On Wednesday, April 29, 1992, low income, predominantly minority residents of several inner city neighborhoods rioted in the streets of Los Angeles following the jury acquittal of police officers who had beaten a young black man. ... In the short term, deregulation, alone, might not result in substantial deconcentration of the inner city poor to suburban locations. ... Models 1 through 4 indicate that neighborhood satisfaction is positively related to owning a car and negatively related to being black or single, the number of children in the household, the numbers of years at the same address and living in the western part of the nation or in public housing. ... Of particular interest, in Models 1 and 2 the estimated coefficient for living in a suburb is positive and highly significant, suggesting that controlling for personal characteristics, living in the suburbs increases a poor person's level of neighborhood satisfaction. ... Mount Laurel I was the first and thus far only exclusionary zoning decision of a state supreme court to explicitly adopt the spatial mismatch hypothesis and embrace the principle of deconcentration. ... The court's remedy in Mount Laurel I was to order the township to revise its zoning ordinance in accordance with the decision. ... The court reiterated its deconcentration objective and strengthened its earlier decision in Mount Laurel I, extending the obligation to provide housing to all municipalities. ...
(2) Since WWII, there has been intense urban decentralization
(a) Suburbs enjoyed sizeable growth
(b) Resulted in  both a loss of jobs and a spatial mismatch
(c) Led to concentration of inner city poverty and racial polarization
(d) During the 90s, we saw a slight decline, but it still exists on a reasonably high level for a “democratic” country
(i) At least it’s not getting any worse
(ii) Affected by immigration in port cities
(3) Why did we see this pattern of suburban growth?
(a) Tax incentives from the federal government
(b) Veteran’s benefits
(c) Space and single family detached homes
(d) Highways and underfinanced public transportation
(e) Technology
(4) What’s the problem?
(a) Taxes go up on needy groups!
(b) Poverty thus increases and concentrates
(5) How does zoning fit in?
(a) Permits municipalities to limit low-income or lot requirements to limit housing
(b) Fiscal zoning can control taxes
(c) Promote homogeny
(6) Tiebout ( vote with feet theory
(a) Without exclusionary zoning, there’s a continual chase that creates an unstable equilibrium
(7) Schill ( zoning creates inefficiencies, monopolies, and puts concentrated poverty into an externality
(a) Pecuniary v. technological (real) externalities
(b) Economy = ƒ (housing price), but also true that Housing price = ƒ (economy)
(i)  .'. ƒ (economy) (( ƒ (housing price)
b) Exclusionary zoning
(1) Faced with problems of poor cities, lower taxes, spatial mismatches, and concentrated poverty
(2) Potential solutions
(a) Enrichment strategies ( bring resources IN, community reinvestment act
(b) Deconcentration ( move people out into the suburbs
(3) Municipalities want an optimal mix of high income citizens needing a minimum of municipal services and will enact zoning to achieve these goals
(a) Exclusionary zoning, however, will have a negative impact
(4) How to legally challenge?
(a) Due process
(i) Won’t win after Belle Terre
(b) Federal law does not prohibit economic discrimination
(i) Socio-economic classes are not protected under Equal Protection
(c) Fair Housing Act
(i) Not overwhelmingly used
(ii) Must show intent
(d) Mount Laurel – use the state constitution, not federal law
2. The “Mount Laurel” litigation
a) Southern Burlington County NAACP v. Township of Mount Laurel, NJ (1975) 
(1) “Mount Laurel I”
(2) A trial court found that defendant township had unlawfully excluded low and moderate income families from the municipality by means of its zoning ordinance, and ordered affirmative relief, which did not include provision for persons who were not residents. The court certified the resulting appeal and cross-appeal prior to argument in the appellate court, and affirmed the judgment of the trial court, with modifications. The court found that under the zoning restrictions, only single-family homes and expensive multi-family housing could be built. The reason for this course of conduct was to keep down local taxes on property. While a municipality could consider that factor in its zoning decisions, it could not make it impossible to provide low and moderate income housing in the municipality. The court held it inherent in N.J. Const. art. I, para. 1, that all police power enactments had to conform to the basic constitutional requirements of substantive due process and equal protection of the laws. Further, its obligation to afford the opportunity for adequate low and moderate income housing extended at least to its fair share of the present and prospective regional need therefor.
(3) Ordinance made it impossible to get “affordable housing”
(4) Court knocked this down on grounds of police power to regulate the general welfare
(a) This was a violation of the state constitution
(b) Substantive due process and equal protection
(c) Not furthering the general welfare of the state
(5) Reasonable opportunity for fair share of the region’s need for low to moderate income housing
(a) If the land use regulation doesn’t do this, then the burden shifts to the municipality to show that there are compelling justifications
(6) This left a severe lack of definition
(a) What is a region?
(b) What is their fair share?
(c) What is low and moderate income housing?
(7) Clearly a deconcentration effort
(8) Left it to the good faith of the municipalities
b) South Burlington County NAACP v. Township of Mount Laurel, NJ (1983)
(1) “Mount Laurel II”
(2) Plaintiffs were lower income persons seeking housing in the city. The mobile home developer was permitted to intervene as plaintiff. They attacked the city's amended zoning ordinance passed in response to the previous case, which invalidated those portions of the existing zoning ordinance inconsistent with it. Instead of attempting to amend those deficiencies, the city simply added three new zones to meet its fair share obligation. The trial courts concluded that the city acted in good faith and with the express intent of compliance. The court reversed and remanded, finding that the amended ordinance fell short of what was required; that it neither corrected the deficiencies of the prior ordinance nor otherwise affirmatively provided a realistic opportunity for the city's fair share of lower income housing. The court held that satisfaction of the Mount Laurel obligation was to be determined solely on an objective basis: if the city had in fact provided a realistic opportunity for the construction of its fair share of low and moderate income housing, it had met the Mount Laurel obligation to satisfy the constitutional requirement; if it had not, then it had failed to satisfy it.
(3) Very angry opinion – the municipalities had not acted in good faith under Mount Laurel I
(4) Court takes constitutional principle from the state constitution which insulates from SC overturning the decision
(5) Remedies:
(a) Eliminated the limitation on fair share and applied MLI to any growth area
(b) 3 judge court to hear all ML cases
(c) Affirmative steps necessary to provide the realistic opportunity
(i) Subsidies
(ii) Inclusionary zoning
(iii) Builder’s remedy
(6) Not a total ban on exclusionary zoning, just provide your fair share
c) Hills Development Co. v. Township of Bernards, NJ (1986)
(1) “Mount Laurel III”
(2) The Council on Affordable Housing was created in the Fair Housing Act, N.J. Stat. Ann. § 52:27D-311 et seq., in response to litigation on the constitutional obligation to create a realistic opportunity for the construction of low and moderate income housing. Appellant townships challenged the validity of the denial of various motions to transfer litigation to the Council under the Act. The court ordered all of the cases transferred, as the Act's purpose was to transfer all such cases, except where unforeseen and exceptional unfairness, not applicable here, would result. Further, the Act was constitutional. It did not delay the constitutional obligation as there was no such timetable implicit therein and it was designed to satisfy this obligation within a reasonable time period. The builder's remedy moratorium applied to litigation, not Council matters and was never part of the constitutional obligation. It was speculation to claim that the Act would not achieve the construction of lower income housing. The Act provided many incentives that the judicial remedy did not have. Finally, judicial review of ordinances was provided for under the Act.
(3) Moratorium on builder’s remedy
(4) Council on Affordable Housing (COAH)
(5) Any ongoing case gets transferred to COAH if the municipality drafts comprehensive plan for achieving MLI fair share
(a) Don’t have to actually implement
(b) Then substantive certification granted
(c) Presumptively valid on appeal
(6) Regional contribution agreement
(7) Achieves both enrichment and deconcentration
3. Alternative Approaches
a) Huntingdon Branch, NAACP v. Town of Huntingdon, NY (1988)
(1) Appellants brought suit in district court against appellee city and its board members. Appellants alleged that appellees violated Title VIII of the Civil Rights Act of 1968, 42 U.S.C.S. §§ 3601-3631 by restricting private construction of multi-family housing to a narrow urban renewal area and by refusing to rezone the parcel outside of this area where appellants desired to build multi-family housing. The district court refused to invalidate the zoning restriction. The appellate court held that the zoning restriction had a discriminatory effect and that appellees had not shown a legitimate justification for their actions that outweighed this effect. The appellate court reversed the decision of the lower court and granted site-specific relief to appellants.
b) Suffolk Housing Services v. Town of Brookhaven, NY (1987)
(1) The court found that housing associations essentially sought judicial rezoning through their action and declined to perform this legislative function. The court affirmed the lower courts' conclusion that associations failed to overcome the presumption of constitutionality of the town's zoning ordinance. The court noted that associations had not demonstrated that the town's efforts caused a shortage of shelter. Additionally findings showed that the inadequate development of low-cost multi-family housing stemmed from a lack of developers, rather than from the town's regulations.
c) Berenson v. Town of New Castle, NY (1975)
(1) Appellant developers sought to build multifamily residential housing within the borders of respondent, the Town of New Castle. Respondent refused requested zoning changes and enforced an ordinance that prohibited such dwellings. Appellants brought an action to have the ordinance declared unconstitutional. In denying cross-motions for summary judgment, the lower court found that triable issues of fact existed, with the principal question being whether the need for multifamily housing in New Castle was so compelling as to amount to a deprivation of the constitutional rights of those who might wish to become residents. The court affirmed the appellate division's affirmance and held that factual issues remained to be resolved upon a plenary trial, in particular, whether respondent should be permitted to exclude high density residential development based on the facts and circumstances.
(2) Must examine ordinances beyond the municipality borders, but not going as far as MLI
(a) Not a legislative role, but a case-by-case analysis
d) National Associated Properties v. North Branford Planning and Zoning Commission, CT (1993)
(1) The owner sought to build affordable housing, and applied to the commission for a change in the town's zoning regulations and its zoning classification of the owner's land. The commission denied the application, and the court reversed the commission's decision. The court held that the application was not defective because it indicated that the proposed development would satisfy the requirements of § 8-30g(a). The record showed that the rental units would be subject to the requisite statutory restrictions for the statutory period. The commission itself deemed the application to be one for an affordable housing development in its legal notice of the public hearing. Among the reasons for the commission's decision was the fact that it conflicted with the town's own affordable housing regulations. The court held that such regulations were a sham and deviated from § 8-30g. Such regulations required that at least 25 percent of the units be affordable, they defined an "affordable housing unit" as one containing two or three bedrooms whereas there was no such limitation in § 8-30g, and they were oriented to moderate income persons. Low income persons or households were not included.
(2) Legislators have stepped in and passed a statute
(3) Shifting burden of proof from Π to ∆ 
e) Zoning Board of Appeals of Wellesley v. Housing Appeals Committee, MA (1982)
(1) Defendant organization applied for a comprehensive permit to build housing. Plaintiff zoning board of appeals granted a comprehensive permit to build 36 units on the condition that at least 80 percent of the units were occupied by the elderly. Defendant organization obtained a loan from the Massachusetts Housing Finance Agency (MHFA) subject to several conditions. Notified of the conditions, plaintiff required defendant organization to file a new application for a comprehensive permit; plaintiff denied the application. Defendant appealed plaintiff's decision to defendant housing appeals committee, which ruled that because MHFA financed the project, the development was low or moderate income housing within the meaning of Mass. Gen. Laws Ann. ch. 40B, § 20, and the lower court affirmed. The court affirmed the decision and held that the regulation promulgated by the Department of Community Affairs, which included MHFA financed projects within the definition of low or moderate income housing in § 20, was reasonable and consistent with the statute. Thus, defendant housing appeals committee correctly determined that defendant organization's development was within its jurisdiction.
(2) Only applies to non-profit housing
Exclusive physical possession


He or she must not, unlike the true owner, tolerate further trespassers


Having a degree or actual use and enjoyment as would be exercised by a reasonable owner under similar circumstances


Open and notorious/obvious


Giving notice of use to the true owner and/or the community


For a statutorily set number of years


NY 10 years


Continuity


Regular and uninterrupted


Adverse and hostile/under claim of title


Nonpermissive and inconsistent with the true owner’s rights





Fee Simple Conditional – conditioned on some specified occurrence





Leasehold Estates (v. freehold estates)





Retained by transferor





Created in transferee





Standard landlord-tenant relationship: the tenant shares a portion of the landlord’s bundle of sticks





Landlord-assignee relationship





Landlord-tenant-sublessee relationship





ROAD





Coase theorem – in a world of zero transactions costs with clearly defined property laws, the efficient allocation of resources is independent of the distribution of property rights











� 


Present possessory interest�
Future interest�
�
Fee simple absolute�
Reversion�
�
Fee simple determinable�
Possibility of reverter�
�
Fee simple subject to a condition subsequent�
Right of entry�
�
Fee simple subject to an executory limitation�
Executive interest�
�



�  What language creates the estate?


   What are the estate’s distinguishing attributes?


    	Is the estate divisible?  Can it pass by will?


   	Is the estate descendible?  Will it pass by the statutes of intestacy if its holder happens to die 	without a will? 


  	Is this estate alienable?  Is it transferable inter vivos?  (during holder’s lifetime)


  Is there a future interest to accompany the estate?





� If conveyed to A and his heirs, while A is alive and well, his heirs have nothing


� Words of mere desire, hope, intention are insufficient to create a defeasible fee (courts will avoid finding a defeasible fee unless clear durational language in used)


Absolute restraints on alienation are void


� “Before we bring the heavens down, let us sit and think a little.”


� Doesn’t matter what actually happens


� It has to work with only one person, but it ALL has to work with that person’s life


� At common law, if these four unities do not exist, a joint tenancy is not created; instead, a tenancy in common is created.  If the four unities exist at the time the joint tenancy is created, but are later severed, the joint tenancy turns into a tenancy in common when the unities cease to exist.


� Upside/Downside doctrine


� See regression information


�  1. Mitigation; 2. Obligation to pay rent modified under impracticability or frustration


� No self-help


� When (1) a frustrating event is not reasonably foreseeable, and (2) the value of the consideration or the counter-performance of the lease is totally, or nearly totally, destroyed by the frustrating event, a tenant’s defense based on the doctrine of commercial frustration will be successful in a landlord’s action for rent.


� When the tenant’s possession of the premises is disturbed by a landlord and, as a result, the premises are rendered unfit for habitation, in whole or in substantial part, the tenant may elect to vacate after giving the landlord notice of the disturbance and a reasonable opportunity to cure.  


Constructive eviction is a failure or interference on the landlord’s part with the tenant’s intended enjoyment of those premises.  The elements are:


Intentional (actual or inferred) acts of the landlord that


are the cause of substantial interference with the tenant’s enjoyment of the premises or render it unfit for the purpose for which it was leased, and also


cause the tenant to vacate those premises


within a reasonable time of the landlord’s actions


Based in covenant of quiet enjoyment – provides that the landlord will assure the tenant that no action or interest of his won, or of a third party, will deprive the tenant of quiet enjoyment of the premises during the term of the lease; traditionally was remedied with damages, not excuse to not pay the rent (doctrine of independent covenants)


� Leases may been illegal if they violate any strong public policy


� Warranty that residential premises are safe, clean, and fit for habitation at the time of the execution of lease; landlord will maintain and repair the premises so that they remain in that same condition throughout the term of the lease; applies only to physical conditions.


Before a landlord may be found in breach of warranty, he or she must first have notice of the defective condition; second, the defect must be substantial, considering as a matter of facts its violating the applicable housing code, its effect on the tenant’s health or safety, the length of time it has existed, and its seriousness; third, the landlord must have been given a reasonable time to repair the defect, and not done so.


� Elements of retaliatory eviction: 


Enactment of an applicable housing code statute or ordinance, embodying the objective of insuring safe and decent housing conditions


The landlord’s business being leasing residential housing


The tenant at the time of the reporting of the code violation not being otherwise in material default on the lease


The landlord’s primary motive for eviction being the tenant’s reporting the code violation


The tenant’s report being made in good faith and with cause


� Always analyze the burden side first; it is more difficult for the burden side to run


� Very complicated, there is no complete, satisfactory answer.  Courts use a series of ad hoc tests.  There are more and more cases and they don’t all fit together nicely.  The big picture is comprised of lots of little pictures.  


If the facts violate the law, it is a taking.  In the earlier cases, there was no question, but in recent cases the government says that it isn’t taking.  Courts then say that they are and must pay.  If it’s an explicit taking, then it falls under eminent domain.  If it’s an implicit taking, then it depends!


� Background story: Holmes had recently written a famous dissent in Lochner where he took a stand that judges should not bring their views on social policy into cases.  Now he’s in a box where he can’t use due process to get around this statute!  Regulatory takings are an accident…


� Conceptual severance: this is an example of horizontal conceptual severance, making surface, mineral, and air rights separate properties





