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Part A: Defining “Security” i.e. what instruments are subject to the regulatory regime

I. What is a Security? 
a. A transaction involving a “security” triggers the following regulations:

i. Registration of public offerings of securities

ii. Disclosure by those who publicly offer the securities
iii. Registration by companies whose securities are publicly traded

iv. Disclosure by those who solicit votes from holders of publicly traded securities

v. Disclosure by those who offer to buy publicly traded securities

vi. Limits on trading by those who have inside information

vii. Disclosure by insiders and those who hold specified amounts of publicly traded securities

viii. Registration by persons in the business of intermediating transactions involving securities

ix. Administrative and judicial liability of persons who violate securities laws

x. Antifraud protection for those who buy or sell securities

b. §2(a)(1) of the Securities Act breaks “security” down into a few categories:

i. Interests or Instruments specifically named in the Act:

1. Stock: most things which are labeled stock are securities.

2. Notes: things which evidence indebtedness tend to be seen as securities

3. Other interests specifically named:

a. Preorganization subscriptions for securities

b. Fractional, undivided interests in oil, gas or other mineral rights

c. Collateral trust certificates

d. Certain types of receipts for securities

e. Equipment trust certificates

ii. Investment Contracts: these become the catch-all which the courts and the SEC have used for every new instrument/financial product which they see. This is the fall back provision which you can try to fit something under when it is not otherwise defined under §2(a)(1). 

iii. Catch-All: In addition to the items specifically listed in §2(a)(1) and the ambiguous investment contract, the 1933 Act also includes a catchall provision that sweeps into the definition of a security, “in general, any interest or instrument known as a security.” 

c. Analysis for securities: when confronted with something and not sure if it is a security, use the following analysis:
i. If a stock or equity → probably considered a security

ii. If a Note → probably considered a security

iii. Even if it is something which nominally falls under an enumerated category, is itin actual fact not a security? (see below for analysis of situations when stocks/notes are not actually securities)

iv. If NOT a note, stock or equity (or one of the other enumerated things)→ can it be viewed as an investment contract (and thus a security)?

v. Even if it IS a security, is there some reason not to regulate it like a security, such as a competing federal regime? (International Brotherhood of Teamsters v. Daniel)
II. Investment Contracts

a. The Howey Test (from SEC v. WJ Howey Co.): 4 part test for whether something is an Investment Contract: 

i. A person invests value  - (later legal consideration suffices- ex. future service)
ii. In a common enterprise - pooling $, proceeds & opportunities 

1. Horizontal Commonality: pool of investors, get profits based off this pool

2. Vertical Commonality: between investor (a) & investee (b), a & b fortunes tied, each profits depends on relationship; if the promoter makes money the investors make money; they’re directly tied.  

3. Difference: with horizontal commonality the profits are based on the collective pool of investments.  There is nothing anyone above them has to do. Horizontal commonality always sufficient to satisfy “common enterprise” whereas in some cases vertical commonality sufficient but in some cases not. 
4. On exam argue for both!

iii. With the expectation of profits  - (or change in economic status)


iv. Solely through the managerial efforts of others – (relaxed to predominantly (practically solely))
b. NOTE – return amount does not always need to be contingent, a promise of a high level fixed return can still be profit under the Howey test. 
i. SEC v. Charles Edwards: an investment scheme promising a fixed rate of return can be an “investment contract” and thus a security subject to the federal securities laws. There is no reason to distinguish between promises of fixed return and promises of variable returns for the purposes of the Howey Test.

c. Relevant Cases:
i. SEC v. Koscot Interplanetary Inc: This was a case involving a pyramid scheme.  Security b/c loose form of vertical commonality in that some economic production loosely tied to promoter’s return 

1. NOTE: in this case, on way to have structured it to “break the commonality” would have been that the manager gets up front payments/percentage, and the investors simply “eat what they kill” – this would result in a break in the vertical commonality since there would no longer be profit sharing. 

ii. Steinhardt v. Citigroup: Not Investment contract b/c veto power means substantial involvement which means aren’t relying substantially on others [FROM E&E: Limited partner’s interests are not securities if the LP can and does exercise “pervasive control” of the partnership]
iii. SEC v. Life Partners: Not investment contract b/c pre-investment efforts doesn’t satisfy relying on efforts of others.  This case stands for the idea that “managerial effort” to satisfy the Howey Test must be post-investment. 
iv. Great Lakes Chem Corp v. Monsanto Comp: LLC not security b/c P had control over mgmt (not same veto power as in Steinhardt)
III. When is Stock considered a security?

a. Overview: §2(a)(1) of the Securities Act and §3(a)(10) define “stock” is a security “unless the context otherwise requires.” The courts have held that NOT all instruments labeled stock are securities. 
b. Economic Reality Test (from United Housing Foundation v. Forman): the definition of a security must reflect the economic reality.

i.  To determine whether “stock” should be considered stock, ask the following questions:

1. Are there rights to dividends which are contingent on profits?

2. Negotiability

3. Ability to be pledged or hypothecated

4. Are the voting rights proportionate to the number of shares held?
5. Could the shares appreciate in value? 

ii. NOTE: Economic Reality Test overrules Sale of Business Doctrine. (Landredth Timber Company Co. v. Landredth)

IV. When is a Note considered a Security?

a. Overview: §2(a)(1) of the Securities Act and §3(a)(10) define a security to include “any note” “unless the context otherwise requires.” In practice, many notes given in consumer and commercial financing transactions should not be, and are not, treated as securities. 

b. Family Resemblance Test (from Reves v. Ernst & Young): the test to determine whether a particular note is a security.

i. Start out with the rebuttable presumption that all notes are “securities.”

ii. Exception to the rebuttable presumption: if the note falls into a category of instruments (such as a note which belong to the land of consumer commercial finance) or if it bears a “family resemblance” to such instruments → the note is NOT a security
1. The following is a list of such notes which are not securities

a. Notes used in consumer lending

b. Notes secured by a mortgage on a home

c. Short-tem notes secured by an assignment of accounts receivable

d. Consumer financing

e. “character” loans to bank customers

f. short-term secured financing of accounts receivable

g. commercial bank loans for current operations

h. short-term open-account debts incurred in the ordinary course of business

iii. For new types of “notes” transactions which are not covered by this list, use the following four factors to determine whether or not the instrument is a security:
1. What is the Purpose/ Motivation of buyer/seller [is the purpose to raise money for a business enterprise/finance improvements]→
a. If for investment/business enterprise → more likely a security

b. If to finance purchase of an item/improvements → not a security

2. Plan of distribution  [is there common trading/speculation] →
a. If widely offered and traded → more likely a security

b. If given face-to-face or to a limited group → more likely not a security

3. Reasonable expectations of investing public
a. NOTE: in Reves Court said that public expectations could lead to defining something as a security even if it would not be under an economic analysis. 

4. Are there other factors to reduce risk?

a. Is there another Federal Regulatory Regime? EX: ERISA, banking regulations etc…
b. EX: certificates of deposit should be securities, but since there are other federal regulatory regimes to reduce risks, they are not considered securities. (Marine Bank)
c. If the note is not collateralized and not subject to nosecurties regulations → most likely a security

d. If note is secured or otherwise regulated by another regime → most likely not a security

5. NOTE: no one Reves factor is necessary or sufficient for a note to be a security. 

c. NOTE – most courts hold that if a note does not pass the family resemblance test i.e. is not considered a security, you cannot then go through and try to argue that it is an investment contract instead. 
d. Cases: 
i. Reves v. Ernst & Young: court found this to be a Wall St. note and thus a security

ii. Daniel v. Teamsters: this dealt with employee placing one dollar in pension plan for every hour employees work. The question was whether the employees were buying a security? the court  says it was not really a decision on the part of the employee to put up value, since they aren’t surrendering services to make an investment, but rather it is surrendering services to get a job and get paid. 

Part B: Defining the transactions and parties subject to the Act

I. When is there an “Offer” or a “Sale”?

a. §5 applies to offers to sell or actual sales of securities in interstate commerce. §2(a)(3) says that every contract of sale or disposition of a security for value constitutes an offer/sale such that §5 applies.
i. Disposition → the act of transferring something to another’s care or possession. 
ii. Sale includes “offer for sale”- solicitation, enticement, encouragement of sale. EX Just saying X is a good firm w/high earnings may be an offer

iii. Includes even legal consideration

iv. Offer – soliciting interest in a sale

v. Sale – a sale or transfer of value, with consideration being very broadly construed (security or a right or interest in a security passing for value)

b. Various Instruments and whether they constitute offers/sales

1. Options/Warrants/Conversion Rights? 

2. If Not presently exercisable → NOT a sale

3. If presently exercisable → both the rights and the underlying securities are treated as being sold, and must be registered when issued, even before use
ii. Derivative? director of company thinks stock goes down, but doesn’t want to sell b/c don’t want to disclose, get to same place, is it §2(3)( this is not a sale: so can get around

iii. Derivatives: can get result of sale, without a §2(3) sale

iv. Ex. CEO of Tyco- said long term holder of stock, at same time bought a derivative- didn’t have to disclose.

v. NOTE: Difficulty of law adopting to innovation is seen through derivatives 
c. 3 Examples of When Something is a Sale
i. Spinoffs: SEC v. Datronics Engineers Inc.:“Term ‘sale’ includes a ‘disposition of a security’, the dissemination of a new stock among D’s stockholders was a sale b/c public company received “value” in exchange for the stock it gave in the form of stock from the private company. 
1. BUT NOTE: not all spinoffs are treated as sales. EX: if a seasoned company spins off a sub by issuing the subs’ shares as a dividend to the co’s pub SH → no sale

ii.  Once stock interest gets changed it’s a sale 
iii. Giving up info is sufficient for consideration EX: Dotcom company giving out securities to people who fill out a questionnaire about themselves. 
d. 3 Examples of Things which are NOT Sales

i. Puts: if you think a stock is about to fall and you want to protect self against loss, you can sell your stock, but if you don’t want to sell it now, you can “put” your stock to someone else at a particular price.

ii. Short Sale: borrower shares from someone else, sell the shares, and then hope that the stock declines so that when you buy the stock to return to the other person the stock has declined so you have to return less. 

iii. Collar: at 90 you get out of the market, and 110 they take it from you. This ensures that you are collared in the market and you have limited your risk. 

II. Issuers, Dealers, underwriters and Control Persons
a. Issuers
i. §2(a)(4) of the Securities Act: an Issuer is any person who issues or proposes to issue any security.

b. Dealers

i. §2(a)(12) of the Securities Act: A dealer is any person who engages in the business of dealing or trading in securities. 

1. Exemptions for Dealers:

a. §4(3) of the Securities Act: lifts the regulatory burden created by §4(1) once the registration period ends. 

b. Dealers exempt from being considered “underwriters” by virtue of their participation in the underwriting process if they perform only normal dealer functions in exchange for normal dealer commissions. 

c. Underwriters

i. §2(a)(11) of the Securities Act: An Underwriter is someone who engages in the distribution of the security.

1. Categories of underwriters under §2(a)(11)

a. Purchased from issuer [or control person] w/view to distribute – deals with resale of restricted securities
b. Agent for issuers - offers/ sells for issuer in connection w/distribution of any sec
c.  Direct/ indirect participation in any such undertaking – deals with resale of control securities
2. Distribution: any offer or sale to public investors. 
ii. Agent for Issuer
1. Compensation from the issuer is not a condition to being an underwriter “for an issuer.” 
2. SEC v. Chinese Consolidated Benevolent Association: court held CBA to be underwriter when engaged in such behaviors as selling bonds, passing the securities on to the buyers, and collecting money. 
iii. Purchaser from Issuer “with a view” to Distribute: a person who purchases securities in a private placement and then resells in a public trading mkt is an underwriter if she purchased  “with a view” to resell to public investors. 
1. Must purchase sec in nonpublic offering pursuant to §4(2) for investment & not w/view to distrib of sec, otherwise will be “underwriter” §2(a)(11)
a. US v. Sherwood: Investor intent: investment  not w/view to distribution (D held sec 2 yrs) 
b. SEC v. Guild Films: bank acquired pledged securities expecting borrower to default, so seen as acquiring “with a view” to distribute. 

2. Change of Circumstance Doctrine: courts have rejected this.

a.  Gillian, Will & Co. v. SEC:  Ct rejects “changed circumstances argument; Investor tried to sell priv placement after 6 mnths b/c conditions would’ve led prudent investor to sell 
3. NOTE: See below for discussion of Rule 144 – safe harbor for resale of restricted securities
iv. Resales of Control Securities: securities professionals who assist control persons in dumping their stock into public mkts w/o registration are liable as underwriters by virtue of their participation. 
1. Who is a Control Person
a. Rule 405: possession, direct/indirect of power, cause mgmt direction & policies, whether through ownership of voting sec, by K, or otherwise
b. Presumption of control: own >10% of stock- stronger if >20%

c. Power even if unexercised may constitute a controlling person

d. % of ownership or right to vote not conclusive evid of control but key

e. Controlling Group: generally unless person/identifiable group clearly in control by possession and use of voting power, all dir & policy-making off presumptively members of control group & only compelling evid contrary should remove them from the group

2. Cases:

a. SEC v. Franklin Atlas Corp.: Pres of firm (not a SH) was a control person
b. Gild Films: person lends money to someone who is guaranteed by stock. When money isn’t paid he seizes stock and resells it. In this case, he is considered a statutory underwriter → no good faith exception to these rules!

v. Ways to avoid being considered a statutory underwriter

1. if want to resell securities to investing public look to 144/145

2. if want to resell privately look at 4(1 ½) or 144A

3. resell offshore under Regulation S outside of US

Part C: Exemptions from Securities Act Registration
I. Exempt Securities
a. An Exempt security is always exempt from registration, both when issued and later when traded. 
b. §3(a)(2): Sec issued/guaranteed by any fed, state or terr gov entity or by national/state bank

c. §3(a)(3): Short term notes or bill of exchange from a current transaction (commercial paper). 

d. §3(a)(4): Sec from nonprofit, religious, educational, fraternal or charitable 

e. §3(a)(5): Sec of certain S&L & farmers’ cooperatives

f. §3(a)(6): Interests in RR equipment trusts

g. §3(a)(7): Certificates of trustee/debtor in possession in bankruptcy proceeding, issued w/ct approval

h. §3(a)(8): Insurance policies or annuity K issued subj to supervision domestic gov authority

i. Investment Comp Act §24(d): exemption inapplicable to any sec which an investment firm is issuer

j. §3(a)(9): Issuer exchanges w/existing customer for new security- exempt (no cash, no gen sol)

i. Not a new security unless there are changing economic conditions
i. No Cash: Investor may want $ to exchange, may let go bankrupt b/c want cash

ii. No Gen Sol allowed: Tough for investor to know benefits of exchange

iii. Not subject to integration or aggregation.  

b. §3(a)(10): If issue in connection w/bankruptcy proceeding (state approved process – this applies if the issuance is approved by a court or administrative agency pursuant to a fairness hearing)- exempt

II. Overview of Transaction Exemptions
a. Overview [SEE CHART PAGE 424]
i. Transactions sold under a transaction exemption do not themselves become exempt. Each time they are transacted, the seller must find a transaction exemption to avoid registration.
ii. Burden of proof → on the party seeking the transaction exemption. 

b. Important Issues to Consider w/Transaction Exemptions

i. Integration [primarily 505/506]
1. Ask the following to determine if multiple offers/sales constitute an integrated offering?


a. Are they part of a single plan of financing?

b. Did they involve the same class of security

c. Did they take place at about the same time

d. Did they involve the same consideration?

e. Were they done for the same general purpose? 

f. Safe Harbors: Under the SEC safe harbor rules, sets of sales separated by six months are considered separate offerings and are not subject to integration.

g. Regulation D transactions → Rule 502(a)

h. Intrastate offerings → Rule 147(b)(2)

2. Exceptions to Integration:

a. a PIPE under rule 152 – if you do a 4(2) PP and then a registered public offering, you don’t integrate the two. 

b. Rule 155 – if you abandon a failed public offering then you can wait 30 and try a private placement, and you do not need to integrate the two. 
c. A/B Exchange (also under Rule 152)– if you do a 4(2) debt offering through 4(2) followed by a registration statement (because you decide you would rather have a public offering) then it can be not integrated under A/B exchange.  In effect you are saying that this is a single offering. You are not issuing new securities, you are essentially changing the character of the original securities. This is essentially two separate transactions which would normally be integrated.

ii. Aggregation
1. As the following questions to determine if there was aggregation:

a. Were the offerings done under §3(b) exemptions (i.e.  Rules 504/505)? If NO → aggregation cannot apply

b. Were the offerings done within 12 mos of eachother?

c. If you combined the offerings, would it exceed the allowed amt for either offering? 

iii. Integration compared w/Aggregation

1. Integration: all offers and sales that are part of a Reg D offering must meet all the conditions of the relevant exemptive rule

2. Aggregation: simple dollar calculation for the dollar limits of the limited subset of 3(b) based offerings (R504 and 505)

3. 506 or 4(2) based transactions: integration, but no aggregation

III. Transaction exceptions - Primary Offerings by Issuers

a. Intrastate offerings 

i. Statutory Exemption - §3(a)(11): In-state transactions exempt (b/c fed laws)- incorp in state x, principal place of biz in state x, all investors in state x (if offered to 1 person out of state, even if it does not result in a sale, no exemption) 
1. Scope of §3(a)(11):
a. All securities offered as “part of an issue” are integrated.

b. The instate requirement says: “resident and doing business” within the state

c. In state offerees: offerees must be domiciled within the state

d. Restriction on resales: securities must “come to rest” prior to being resold. 

ii. Safe Harbor  - Rule 147: defines “residence” of noncorporation as the place where organized or principal place of biz. An Issuer is deemed to be doing biz in a state if principal office is in state and 80% of gross revenues, 80 percent of consolidated assets, and 80 percent of intended use of offering’s net proceeds are in the state. 

1. Scope of Offering

a. Set of sales separated by six months are not integrated

b. The requirement says: Principal office within state, and 80 percent of gross revenues, assets, and proceeds use are within state

c. In-state offerees: Offerees must have principal residence within the state.
d. Restriction on resales: Nine-month safe harbor holding period. 

b. Private Placements

i. Statutory Exemption - §4(2): 

1. Factors to determine if a given offer can be considered private (from Ralston Purina)

a. Offeree Qualifications 

i. Is the investor sophisticated?

ii. Does the Offeree have the ability to take risks? 

iii. Does the offeree have experience in these types of matters/investments?

iv. Does the Offeree have a need for protection?

b. Availability of Information – investors must have access to information comparable to the kind available via registration statement (either because of position, or because it is issuer provided). 
c. Manner of the Offering – does it have the hallmarks of a private placement offering as distinct from a public offering? Must have no general solicitation. 

d. Belief that these securities should come to rest in the offeree’s hands

i. NOTE: courts have interpreted the §4(2) exemption not to limit the dollar amount or number of investors for a private placement, focusing instead on a “sliding scale” of investor sophistication and access to information about the issuer. The burden of establishing the exemption rests on the person claiming it. 
2. §4(2) securities become restricted securities. 

3. Further Exploration of General Solicitation: 

a. In re Kenman Securities: Disclaimer that something is not a solicitation doesn’t mean anything. You are permitted to solicit people you have a preexisting relationship with. 

b. IPO Net Letter: The way to get out of something being considered solicitation is to follow the Kenman steps i.e. have buyers register w/brokers saying that they are interested etc…

4. Further exploration of Information requirements: public companies have lots of duties requiring them to give out information. In private placements they cannot just blast out the information everywhere, because then it could be seen as general solicitation.

a. 135(c): public companies can give the basic bare facts regarding private placements (names, places etc…) without the underwriters or contact information for investment opportunities. 

b. Reg FD: company can divulge information to certain people but must obtain confidentiality agreements so that they cannot use the information. 

5. Cases:

a. SEC v. Ralston Purina: according to the court, need to look at who the people are who are given offers, not just the sales.  In this case some of the offerees were employees who needed protection (not just presidents/CEOs). [From E&E: the court held that §4(2) exemption applies when offerees and investors, regardless of their number, are able to “fend for themselves.” 
b. Doran v. Petroleum Mgmt. Corp: party claiming §4(2) exemption must show that each purchaser/offeree meets the sliding scale of sophistication/information or the exemption is lost. 

ii. Safe Harbor – Rule 506 of Reg D

1. No issuer limits

2. Unlimited amounts

3. Up to 35 nonaccredited investors (must receive disclosure document, and must be sophisticated or have investor rep)

4. Disclosure information required

5. No general solicitation 

6. No “bad boy” disqualification as long as it is disclosed

7. Investor Sophistication is most important here

8. No general marketing

c. Certain small offerings

i. Statutory Exemptions

1.  Rules 251-264 (Reg A)

a. Can exempt offerings to public up to 5M
b. Issuer must comply with filing and circular delivery requirements similar to those in §5. 
c. Only available to nonreporting US and Canadian issuers

d. No “bad boys” – this means people who are bad boys not allowed
e. No limitations on general solicitations

f. No investor qualifications

2. Rule 701

a. This can be used for small business and compensation plans

b. If a company wants to offer stock/options to employees pursuant somehow to compensation plans

c. Less than 5M → no reg needed

d. Greater than 5M → need to provide basic financial info

e. Not subject to integration (except maybe with itself)

3. Rules 504 of Regulation D
a. Adopted by SEC under authority under §3(b)

b. Exemption for offers/sales  ≤ 1M (12 mos)
c. Unlimited # of purchasers

d. No reporting companies, investment companies, or “blank check” companies
e. No general marketing

f. No disclosure requirements

g. Not really used any more

4. Rule 505 of Regulation D

a. Adopted by SEC under authority under §3(b)

b. Exemption for offers/sales ≤ 5M (12 mos)
c. unlimited accredited investors, up to 35 nonaccredited investors (must receive disclosure document)
d. Disclosure information required (no prospectus, but must inform investor how proceeds are going to be used)

e. Cannot  be used by investment companies
f. Cannot be used by “bad boys” (i.e. people convicted of securities fraud or other similar crimes)
g. No general marketing
h. Limits on resales

i. Sophistication not as big an issue as it is w/506

5. Rule 506 of Regulation D

a. See above

d. Exchanges by the issuer

i. Statutory Exemptions

1. §3(a)(9): When an issuer adjusts its capital structure by exchanging its securities with existing holders it is exempt from registration. 

a. Requirement: 

i. There must be no commission or other remuneration paid for soliciting the exchange. i.e. no consideration
ii. No solicitation

iii. Can only be used with existing shareholders

iv. Must be the same issuer

v. No integration/aggregation

vi. Must be offered only to issuer’s security holders

vii. Must be in good faith as determined by the following factors:

1. Length of time outstanding securities held

2. # holders of outstanding security

3. whether the exchange motivated by financial concerns of issuer
2. §3(a)(10): Exempts securities issued in exchange for bona fide legal claims, securities, or property interests if after an adversary proceeding a court approves the trxn’s fairness. 
ii. EX: What happens if you restructure/amend notes, extending the period from one year to 10 years? The law would say that since the economic terms are changed there is a new security out there, and you need to find a new transaction exemption. §3(a)(9) wouldn’t work.  BUT if you do something like defanging the bonds (having the security holders give up their rights/remedies it does not change the economic terms and is thus not a new security. Defanging takes only a majority, while changing economic terms requires all holders. The other way to change economic terms is via bankruptcy. 

e. Regulation D
i. Reg D occupies Rules 501-508 and creates three different transaction exemptions for primary offerings by issuers (via Rules 504-506, see above)
ii. May only be used by issuers, control persons may NOT use Reg D. 

1. Accredited Investors: both rule 505 and 506 allow only 35 nonaccredited investors.

a.  §501 sets out what counts as accredited investors:

i. Institutional investors

ii. Big Organizations

iii. Key Insiders

iv. Millionaires (indivs w/net worth w/spouse › 1M)

v. Indivs w/200K in annual income for two years (or 300K w/spouse) who expect it to continue

vi. Venture capital firms

vii. Sophisticated Trusts

viii. Accredited-owned entities

b. NOTE: an investor is “accredited” if

i. He fits into one of the categories above OR

ii. The Issuer “reasonably believes” the investor is accredited. 
iii. Rule 502

1. Important to see that whether there are multiple offers going on or whether they are really being sneaky and just doing one big offer that really should be integrated. BUT NOTE – as it says above, Rule 502 provides a safe harbor for integration as long as the offerings have taken place more than six months apart. (§502(a))

2. The type of information which should be given to nonaccredited investors is the type which would be found in a registration statement. Accredited investors do not need to be given the same type of information. 

3. The offerings generally cannot use general solicitation. 

4. The offerings generally result in restricted securities, which result in shares whose resale rights are limited. 

iv. Rule 508

1. if there is a minor problem in the filing, as long as it isn’t material, it doesn’t blow up the whole offering, and a form needs to be filed w/the SEC. If the mistake is material then the offering fails and litigation will probably ensue. 

IV. Secondary and Other Postoffering Distributions

a. Overview:
i. A number of transactions have informational dangers similar to a public offerings by issuers, and so fall within the Security Act’s regulatory boundaries and are subject to registration. 

1. Distributions by persons acting as agents for the issuer

2. Restricted Securities: securities which were previously purchased from issuer in private transaction

3. Control Securities: securities distributed to the public by persons in a control position with the issuer. 

ii. How can the following parties sell their shares?

1. Holders of restricted securities

a. Wait until the securities have “come to rest” 

b. Comply with Rule 144

c. Avoid a “distribution” and sell in a nonpublic transaction.

2. Holders of control securities

a. Claim that isolated and sporadic sales into public trading markets are not a distribution – unlikely to work

b. Comply with Rule 144

c. Avoid using an underwriter by selling in a nonpublic transaction, or selling on own without assistance

b. §4(1): Transactions by persons other than issuers, underwriters or dealers

i. Key issue here is that in some cases “ordinary” investors will be considered “underwriters” depending on how they conduct themselves, need to look at the tests above. 
ii. Considerations for if you do not want to be an underwriter and want to be able to use §4(1)

1. If you want to resell to the investing public → 144 and 145, follow and sell in accordance with them and will not be statutory underwriter.

2. Resell privately → 144A this will tell you how to resell privately and not be a statutory underwriter.

3. Resell offshore, not in the US → Regulation S (904 and 905) this is outside of our jurisdictions. 

c. Rule 144: clarifies when a control person/holder of restricted securities may sell into public trading markets
i. Many believe that this is the only way for control persons to sell to public w/o registration

ii. This is a private placement of investment securities, so need to have held securities for a while before reselling. 

iii. When trying to show that securities are not control securities → essentially a facts and circumstances test. 

iv. 144 is nonexclusive, so can argue for other ambiguities. 

v. Effect of complying w/Rule 144: if complied with, sales by control persons of restricted/non restricted securities and sales by noncontrol persons of restricted securities ≠ distribution → no need to register in order to sell to public

vi. Requirements: 

1. Sales by Noncontrol persons of restricted securities

a. Holding: 1 yr

b. Trickle: greater of 1% of outstanding securities or avg wkly trading in any 3 mos period 
i. NOTE: this is because of the volume restrictions under 144(e). If in any 3 month period sell less than 1% (deemed a small amount). Then you are not an underwriter. 

c. Sale Method: broker’s transactions (soon after filing Form 144)

d. Information: publicly available information about issuer. Issuer must be subject to and current w/periodic filing under Exchange Act or there must otherwise be publicly available info which is comparable. 
e. Filing: disclosure on Form 144 (if sell more than 500 shares or more than $10K)

f. KEY NOTE: all conditions lifted if held for at least two years! (Rule 144k)
2. Sales by Control persons of restricted securities 

a. Holding: 1 yr

b. Trickle: greater of 1% of outstanding securities or avg wkly trading in any 3 mos period

c. Sale Method: broker’s transactions (soon after filing Form 144)

d. Information: publicly available information about issuer.  Issuer must be subject to and current w/periodic filing under Exchange Act or there must otherwise be publicly available info which is comparable.
e. Filing: disclosure on Form 144 (if sell more than 500 shares or more than $10K)
3. Sales by Control persons of unrestricted securities

a. Holding: None (this is the one difference)
b. Trickle: greater of 1% of outstanding securities or avg wkly trading in any 3 mos period

c. Sale Method: broker’s transactions (soon after filing Form 144)

d. Information: publicly available information about issuer.  Issuer must be subject to and current w/periodic filing under Exchange Act or there must otherwise be publicly available info which is comparable.
e. Filing: disclosure on Form 144 (if sell more than 500 shares or more than $10K)
d. Exemptions for Secondary Private Placements

i. §4(1 ½ ): the resale of securities originally purchased in a private trxn (exempt under §4(2) or a small issue exemption) and then resold in another private transaction is not a “distribution” and does not trigger “underwriter” status. This is a shorthand expression for the §4(1) exemption when offers/sales are to nonpublic investors. 
1. Requirements:

a. Purchasers’ sophistication & access to information (type in req stmt- Ralston-Purina)

b. Sophistication: Reg D accredited investor? Unclear

c. No decision req affirmative duty on holder to prove reg type info to buyer

d. No holding period is required

e. No general solicitation b/c that’s not what a private placement is all about

i. Most no action letters content that general solicitation isn’t allowed

f. # purchasers alone isn’t dispositive
g. No restrictions on resales by a purchaser

ii. Rule 144A: exemption for resale sec issued in exempt transactions, generally Reg D or Reg S (choice of foreign private issuers & US issuers of debt sec)- provides clarity
1. Effect of complying w/ Rule 144A: similar to 144, results in persons being considered not to be involved in a distribution, and therefore not to be dealers/underwriters.

2. Defines an institutional resale and what can be a 4(1 ½) resale. Just as Reg D breathed life into 4(2) so does 144A breathe life into 4(1 ½). This is a private resale exemption for trading by large institutional companies. The securities maintain status as restricted. 

3. Requirements:
a. Buyer: Must be qualified institutional buyer (QIBS)- really big institution b/c they can fend for themselves

b. Seller: Must take reasonable steps to ensure buyer aware that seller may rely on exemption from Sec Act under R144(a)

c. There must be basic information disclosed by issuer: 2 yr of companies financials & 2 paragraph description of firm

d. No bar on general solicitation, though some have said that this is not really allowed either. 
e. Sec “restricted”- otherwise must be sold pursuant to R144 after 1 yr holding or by non-affiliates pursuant to R144(k) after a 2 year holding period

f. Can’t be fungible sec- means can’t be of sec that is available on public mrkt i.e. a securities exchange of NASDAQ
4. Issues:

a. In practice, generally used for notes not equity

b. Liquidity: If buyer can resell to QUIB, won’t req a premium b/c less risk, R144A clarity has created a mrkt for these sec.  

e. Rule 145: Clarification of Rules concerning fundamental Corporate Transactions
i. Proposals for business reorgs requiring target SH approval are offers, and consummation of such proposals are sales. This means that such transactions need to either be registered or covered under a particular exemption. 
ii. Specific Transactions Covered

1. reclassifications

2. mergers/consolidations

3. transfers of assets

4. asset acquisitions

iii. Specific Transactions NOT Covered

1. stock for stock tenders
V. Exemptions relating to foreign trading/foreign issuers

a. Regulation S: Exemptions for Resales of Securities to Foreign Investors

i. Overview
1. §2(7) defines “interstate commerce” for the purpose of §5 duties to include securities activities between any foreign country and any State. 

2. The Securities Act regulates the following with respect to foreign countries:

a. Public offerings by US issuers to foreign investors outside of the US

b. Secondary distributions to US investors who resell to foreign investors and
c. Public offerings by foreign issuers outside of US if any of the securities are purchased by US investors

ii. Specifics of Regulation S

1. Registration is only required for securities transactions within the United States. Rule 901

2. Safe Harbors

a. Two safe harbors i.e. types of trxns deemed NOT to be within the US

i. Issuer Offerings Rule 903

ii. Resales Rule 904 – this is the transaction exemption for selling securities offshore. It says that if the trxn is offshore and does not involve any directed selling efforts in the US (either making or soliciting) then it is an offshore transaction and should not be regulated under US rules.  
1. NOTE – there would NOT be aggregation if you sell under 505/506 and also use Reg S

2. NOTE – the 144 dribble out rules only apply to amounts being sold in the US, so this type of offering wouldn’t affect a 144 offering going on in US. 

b. 905 fixes a loop-hole: one of the real misses which was originally in place when Reg S first created was that if an issuer privately places to someone in US (restricted) and in London (nonrestricted) and then the buyer in London immediately could sell to US and have them not be restricted. 905 says that if equity securities are sold under Reg S offshore they are not restricted but become restricted if they are sold back into the US. 
c. Requirements for satisfying the Safe Harbors

i. The trxns must be made offshore

ii. The trxns may not involve direct selling efforts in the US

iii. Must satisfy additional “flowback safeguards”

iii. Further Exploration of some key concepts w/r to Reg S
1. To be an offshore trxn must satisfy the following


a. Needs to be an offshore transaction. No offer is made to a person in the United States Rule 902(h)(i)

i. This means that buyer must be offshore, (though it could be a US subsidiary, such as Citibank in Argentina) and the execution must be offshore AND

ii. The sale is accomplished in one of the following ways Rule 902(h)(ii)
1. Buyer is outside of US or seller/agents reasonably believe this to be the case

2. Sale (in issuer exchange) is executed on any established foreign securities exchange

3. The sale (in an investor resale) is executed on a “designated offshore securities mkt” (defined to include the leading foreign stock exchanges), and the trxn is not prearranged with buyer in US

iii. NOTE: Reg S relaxes these requirements if all offers/sales are made for the accounts of non-US persons, even if trxns occur in US. Rule 902(h)(3)

2. No Directed US Selling Efforts

a. “Directed Selling Efforts” refers to activities that might condition the US market for any of the offered securities. Rule 902(c)

b. Things which are allowed i.e. excluded from def of “directed selling efforts”

i. Legal notices required by US or foreign authorities

ii. Tombstone ads or identifying statements (Rule 135). Under 135(c) can give bare facts about an offering and this isn’t considered an offer which constitutes directed selling efforts. 
iii. Stock quotations by foreign securities firms primarily in foreign countries (Rule 902(c)(3))

iv. Foreign issuers can permit journalists to attend their press conferences held outside of the US (Rules 902(c)(3)(vii), 135(e)). These must be bona fide offshore conferences according to local law, cannot have hyping, and must have a disclaimer that there is not an offer, and then it is not considered an offer which constitutes directed selling efforts. 
v. If there is information placed on a website offshore that hypes the offering, the SEC lenient and says that as long as there is a password or something that restricts access, it isn’t considered a directed selling effort in the US. 

iv. No Integration of contemporaneous US and offshore offerings: Reg S allows for offshore trxns to occur contemporaneously with domestic offerings. If the offshore trxn complies w/Reg S, there is no integration with any domestic offering (whether registered or exempt from registration)

b. Rule 144A: Private Placements
i. See above for discussion of 144A

Part D: Registration of Securities Offerings

I. Registration of Public Offerings

a. Overview
i. When Register? To find enough investors need general solicitation to cast wide enough net or institutional investor & don’t want to wait to slowly bleed securities or want to hype.  If you can’t find a transaction exemption you have to comply with §5 and §10.  Each transaction must find its own exemption.  Securities may be sold once registration statement effective. 

ii. §2(a)(8)- Registration Stmt includes stmt coupled w/amendments to that stmt (prepared & filed w/SEC, big doc w/prospectus, exhibits etc.)

iii. SEC responds, refile w/amendment, SEC responds, refile, etc (4 or 5 times)

iv. §6- Any sec may be registered w/Commission by filing a registration stmt (a) signed by issuer, CEO, CFO and directors (Important for determining liability), (d) fee is 1/3 of 1%

v. §7- Info Reg in Registration Stmt: Info pursuant to Schedule A
1. Name of issuer, state of issuer, names/address of directors & underwriters, amnt of sec of issuer, stmt of sec, amnt of capital stock of each class issued, estimated net proceeds to be derived from sec

2. Lots of disclosure: sometimes companies face a tradeoff between their need to maintain secrets and a need to raise capital.  The SEC generally says too bad: you need to disclose. 

3. Experts: Accountants must send consent that expert (b/c of liability issue)

vi. §8- Taking Effect of Registration Stmt: 

1. 20 days after filing

2. BUT: Rule 473 Delaying Amendment: essentially continues so amendments become continues, extends 20 days indefinitely, Issuers stipulate to this (at request of SEC)  to give SEC more time to review. 
3.  If incomplete/misleading, SEC notifies within 10 days of its intention to issue a refusal order which keeps reg stmt from being effective.  Amendment can be made within the next 10 days (before 20 days)

4.  If Amendment is made after 20 days & is not incomplete or inaccurate, it becomes effective

5. Before or after effectiveness, SEC can begin a nonpublic investigation. §8(e). After the registration stmt becomes effective, SEC can issue a stop order if it notices a defect in disclosure. §8d.

6. Rule 460: as a condition to acceleration of the effective date, the agency tries to get issuers to take reasonable steps to ensure that the preliminary prospectuses have been made available to all participating underwriters/dealers. 

7. Once “In Effect” can sell securities

vii. §23- Unlawful to make (or cause to make) to any prospective purchaser any representation contrary to the foregoing provision of this section

viii. But the SEC does not endorse any offering that it approves.  It is up to the investor to make its own judgments.
ix. Need to consider that there are multiple definitions of “prospectus” 

b. The Registration Process:

i. The registration process under §5 has three major time periods:

1. Prefiling Period: the offering and sale of any security is prohibited

2. Waiting Period: this takes place after a registration statement is filed w/SEC but before it becomes effective – sales prohibited, written offers strictly prohibited

3. Posteffective Period: written offers continue to be regulated, all purchasers must receive prospectus whose contents comply w/SEC specifications

c. Pre-Filing Period: this is after the company is “in registration” but before the registration statement is filed.

i. Prohibited Activities

1. No sales or deliveries

a. “Sale” under §2(a)(3): includes every contract of sale or disposition of a security for value.

2. No offers to sell or offers to buy
a. “Offers” under §2(a)(3): includes every attempt or offer to dispose of or solicitation of an offer to buy, a security or interest in a security for value. 

b. Offer under SEC interpretive rules: any publicity that may contribute to conditioning the public mind or arousing public interest in the offering can be seen as part of a selling effort and thus constitute a prohibited offer. 

ii. Permitted Activities

1. Preliminary Negotiations

a. §2(a)(3) exempts prelim negotiations or agreements btw issuer and underwriters/among underwriters which will be in privity w/issuer.

2. Securities firm recommendations: the SEC safe harbor rules give guidance when an issuer is contemplating/has filed reg stmt

a. Rule 137: Nonparticipant recommendations. A securities firm not participating in the distribution may recommend securities of an issuer in registration if

i. The recommendation is in the regular course of the firm’s business

ii. The issuer is a reporting company under Exchange Act

iii. The securities firm receives no special comp from distribution

b. Rule 138: any securities firm (including one involved in the offering) can recommend securities of the issuer which are on the other side (i.e. debt opposed to equity being offered). Exemption only applies to seasoned reporting companies which register securities on Forms S-2 or S-3 (or F-2 or F-3)
c. Rule 139: a securities firm which participates in the distribution may recommend the issuer’s securities if the recommendation appears in a regular publication and either 

i. The issuer is a large seasoned company OR

ii. The company is a reporting company, and the recommendation is included in a report including other securities, it receives no special prominence, and is no more favorable than the last recommendation sent out before the firm became a participant

3. Company Announcements

a. Rule 135: company can make an announcement of its intention to make a public offering by stating the following

i. The amount/type of securities to be offered and

ii. The manner/purpose of the offering

b. Required: the announcement MUST state that

i. The offering will be by prospectus

ii. The company is unable to identify prospective underwriters or the expected offering price

d. Waiting Period: after filing, but before effectiveness

i. Prohibited Activities

1.  §5(a): No sales or deliveries. This means that offers cannot be accepted. To get around this, usual practice is to collect indication so interest, but NOT to accept checks/orders.
2. §5(b)(1): No Prospectuses (defined as any selling effort in writing)

ii. Permitted Activities

1. Oral offers

2. §5(b)(1): Preliminary Prospectus – allowed not required
a. §10(b) authorizes SEC to permit the use during the waiting period of an incomplete prospectus.

i. Rule 430: preliminary or “red herring” prospectus which is filed w/registration stmt and contains legend cautioning that securities cannot be sold. Contains same info as final prospectus except for offering price/underwriting. 

ii. Rule 431: Summary prospectus (rarely used)

3. §2(a)(10): 

a. Tombstone Ads – identifies security, price and underwriter

b. Rule 134: Expanded Written communication

i. Can give specified written information about issuer and offering if
ii. Explain who is selling securities/where to obtain preliminary prospectus, but
iii. Need NOT give this explanation if

1. include only the information of the tombstone ad or

2. send an accompanying prelim prospectus, or
iv. you can ask investors to indicate their interest in the offering by return card, if you also send a prelim prospectus and explain there is no commitment
e. Posteffective Period: this is the period in which the registration statement has become effective, but before delivery of final prospectus/confirmation. 
i. Prohibited Activities

1. §5(b)(1): prohibition of any prospectus unless it complies w/§10.

2. §5(b)(2): prohibition of delivery of securities unless accompanied (or preceeded) by a §10(a) prospectus.

ii. Permitted Activities
1. Free Writing: while the §5(b)(1) prohibition  against written offers continues, §2(a)(10) excepts from the definition of “prospectus” any written sales literature if it is accompanied (or proceeded) by a final prospectus.

2. Prospectus delivery with confirmations: under §2(a)(10)(a) a confirmation is not a prospectus if it is preceded or accompanied by a final, statutory §10(a) prospectus. 

3. Prospectus delivery with securities delivery: §5(b)(2) prohibits delivery of securities after sale unless accompanied (or preceded) by a prospectus that meets the requirements of §10(a) (final prospectus).

a. Rule 153: permits compliance with §5(b)(2) by delivering final prospectuses to the stock exchange where the offered stock is to be traded. Does NOT apply to securities to be traded on NASDAQ or OTC.

4. could send a 134 term sheet or announcement, tombstones, oral statements, things without the character of an offer (i.e. normal business activities, promotions etc…) offshore press conferences/websites analyst reports (Rules 137-139) permitted free writing prospectuses.
iii. Method of Prospectus Delivery -  Rule 434: sending a preliminary prospectus and later a “term sheet” satisfies the prospectus delivery requirement, if the term sheet completes the remaining information not include in the preliminary prospectus. 

iv. Duration of Prospectus Delivery Requirements: Under the §4, prospectus delivery requirements imposed by §5 during the posteffective period apply in the following manner:

1. Issuer: issuer must deliver prospectuses indefinitely for any sales it makes. §4(1)

2. Original Allotment: underwriter/dealer must deliver prospectus indefinitely for any sales from original allotment. §4(3)(C) 

3. Resales by securities firms: resales by securities firms that transact registered securities acquired in the market must deliver prospectuses for a specified period. The statute imposes obligation on “dealers” which includes any person in the securities business, not merely a firm that buys/sells securities. §§4(3)(B); 2(a)(12)

i. Period for delivery depends on amount of info available about issuer

ii. If issuer’s first reg offering → 90 days (§4(3))

iii. Issuer has made other reg offerings → 40 days (§4(3)(b)

iv. The securities sold on NASDAQ or a listed exchange → 25 days (Rule 174(d))

v. Issuer was a reporting co when filed its reg stmt→ 0 days (Rule 174(b))

b. NOTE: no prospectus delivery obligation for sales by a securities firm acting as a broker on customer order. §4(4)

v. Issues with Overalottment (Green Shoe Option): this is an option for the underwriter. They will reserve for themselves the option to buy an additional 10% within 30 days of the initial purchase. What happens is that the underwriter continues to sell shares and they want to generate “over orders” to maintain high demand because otherwise they can get stuck holding securities they don’t want. 

vi. Issues Concerning Incorrect Disclosure

1. If post-effective events make prospectus misleading
a. Change is material though minor → Rule 424(b) (3)-(5) says that registrant can sticker prospectus w/new info

b. Change is fundamental (not just material) → issuer must amend reg stmt and wait for SEC to declare amendment effective. 

2. Stale information: §10(a)(3) says that if a prospectus is used more than 9 mos after effective date, info in prospectus cannot be more than 16 mos old. 

3. Cases

a. SEC v. Manor Nursing Centers, Inc.: Post-Effective, if something in prospectus changes materially & know facts to be different, duty to change prospectus; can change through supplement or amendment to registration stmt which amends prospectus therein

II. Regulation FD

a. Overview: 

i. Regulation FD forbids public companies from selectively disclosing material nonpublic information. 

ii. What Reg FD does: provides detailed rules on how companies should respond to analyst inquiries and engage in investor relations. 

iii. To whom does it apply: issuer disclosures of material nonpublic information to specified makt professionals and security holders for whom it is reasonably foreseeable they will trade on the basis of the information. Rule 100(b)(1)

b. Reg D requirements

i. Disclosure Requirements

1. If disclosure is intentional → issuers must disclose inside information to investing public simultaneously w/any disclosure to selected analysts/investors. Rule 100(a)(1)

2. If disclosure is unintentional → issuer must disclose the inside information to the public promptly (i.e. within 24 hrs). Rule 100(a)(2)

ii. Information Dissemination Methods

1. Information must be disseminated by methods “reasonably designed to achieve broad non-exclusionary distribution to public.” Rule 100 101(e)

a. Examples of methods which would qualify

i. Internet postings

ii. Simulcasts

iii. Furnishing Form 8-K to SEC

2. These restrictions apply to issuer’s senior officials and those who regularly communicate w/analysts and investors, such as investor relations or public relations officers. Rule 101(f)

c. Exclusions under Reg D (Rule 100(b))

i. Disclosure occurring in normal course of business, such as to professional advisers (attorneys, investment bankers, accountants, business partners in contract negotiations or credit-rating orgs.
ii. Disclosure to media or government officials, such as by responding to newspaper inquiries or complying w/regulatory investigations

iii. Disclosures made in securities offerings registered under the Securities Act, such as to analysts and institutional investors in going public “road shows” and

iv. Disclosure by foreign private issuers (which if they meet the jurisdictional requirements, reamin subject to the securities antifraud provisions)

III. Miscellaneous/Review
a. New rules – deal primarily w/internet and prospectuses
i. Delivery Requirements

1. Old rule – delivery requirements had to be through mail or through email as long as it was an internet savvy investor. 
2. Now the new rule says that you can just post it on the internet as long as it is internet savvy people. For a seasoned investor who is internet savvy, it is sufficient to post the preliminary prospectus during the waiting period. In such a case, posting = delivery. However, for IPOs, the rule is still the old rule, which is that you need to have actual delivery or email. 
ii. New rules w/regards to rules 137-139.  These primarily deal with analysts.  
1. Safe harbor rules to keep something from being seen as a prospectus
a. 137: You are now allowed, even if you are an analyst working for the underwriter of an issuer, you are allowed to write about it because you are part of an underwriter firm, but not the on inside in this particular transaction, so you are allowed because on the outside
b. 138: deals with analyst working for the underwriter for that company, but writer working on other security on the other side of the transaction. 
c. 139: deals with working for underwriter and about actual security, permitted to write it if
i. about a large publicly traded co
ii. written in ordinary course of business
2. Rationale for these new rules: We are assuming that investors are not making decisions based on this writing.  However, this generally does not work for an IPO, because in that case it would be a company which does not have much reputation in the industry, so people might decide based on such a writing. BUT could also write about it if it is about a whole industry –  then could include companies undergoing an IPO. The required activities of analysts are now divorced from the activities of the traders, in order to remove impropriety – very much divorced
iii. Password protection more relates to offer/solicitation.
b. Issues Concerning What is a Security
i. Bonds = debt = security
ii. If the note/stock/investment contract is regulated by something else, than even if it would be a security, it is not.
iii. Three kinds of notes:
1. commercial notes
2. consumer finance
3. bank finance
4. wall st → this would be a security, this is the only one
iv. Federally insured bank note not a note is an exempt security, but a security of a bank holding company is not exempt. BUT could try to argue a) the note from the holding company is not a security, but even b) if it could argue it is exempt under the securities exemptions 3(a)(2). 
v. Energy contracts considered futures and thus not securities, foreign currencies and derivatives not securities → why not?
1. Energy contract v. oil interest
2. Energy contract – you are not saying that we are going to divide up ownership and split profits, so that you can mislead people as to what they are getting. You are just saying, you are going to get x at this price. There is not the same need for information which securities regulation laws are meant to provide investors with. 
vi. Need to ask him about foreign things – securities???
vii. Option, warrant, guarantee are securities
viii. Certificate of deposit is NOT a security – maybe this is because it is very safe because it is at bank
ix. BUT a guarantee for a CD – if it is not the issuer, but from a third party, WOULD be a security
c. Exemptions - Things which are securities and would be registered but you find exceptions
i. Private placement
1. 4(2) this is an issuer transaction – can only be done by an issuer. These do not involve public offerings. Ralston Purina – need to look at purpose of exception, people being offered. In that case, employees considered to need protection so private placement exception did not apply.
2. Doran – need to look at every offeree. So even if every purchaser is ok, can still be ruined if an offeree was not ok. 
3. The important thing is that anyone offered be sophisticated/knowledgable.
a. Three qualifications for PP
i. Offeree needs to be sophisticated
1. i.e. sophisticated investor, not just sophisticated in general 
2. needs to have ability to take on risk
3. needs to have experience w/that kind of transaction
ii. Also look to availability of information out there – the more information the better
iii. No general solicitation
b. Private Placements are essentially situations where issuer is offering privately to sophisticated investors capable of making decisions who don’t need protection of securities.  In Ralston, they were not all sophisticated, needed protection. 
c. These securities – there is a concept of coming to rest – when you sell to them, you are not selling to them to then have them resell. There is no real guidance on this. 
d. Can you provide information to private placement offerees rather than making them rely on information out there.
e. Rule 506 – a safe harbor provision for 4(2). In 506 you HAVE to give such information to offerees. 4(2) doesn’t specify a number to which nonaccredited investors is limited. 
f. NOTE - All of the safe-harbors we are dealing w/are nonexclusive safe-harbor. This means that the safe harbors are stricter than the rules themselves, but as long as the safe harbors are satisfied, the rules themselves are also satisfied. 
g. This is the first instance in which we talked about integration/aggregation
h. Integration → applies to everything 504, 505, 506?? NOT 701???
i. Aggregation → only applies to 504, 505
Other issuer exemptions

There are three exceptions to integration

· a PIPE under rule 152 – if you do a 4(2) PP and then a registered public offering, you don’t integrate the two. 

· Rule 155 – if you abandon a failed public offering then you can wait 30 days to try a new one

· A/B Exchange – if you do a 4(2) debt offering through 4(2) followed by a registration statement (because you decide you would rather have a public offering) then it can be not integrated under A/B exchange.  In effect you are saying that this is a single offering. You are not issuing new securities, you are essentially changing the character of the original securities. This is essentially two separate transactions which would normally be integrated.

Integration

1. needs to be a single plan of financing

2. same class securities

3. within a particular time period

4. same consideration

5. same general purpose

Intrastate offerings

3(a)(11) exempts offerings offered/sold to only residents of the state. Here main issue is what does doing business mean. 

This means “substantial operating” in a particular state. 

· also need to consider issue of coming to rest

· also need to consider integration

coming to rest – this is generally not defined in statutes. The purpose is just not to have it resold, so expect it to be held. No real time frame. Nonexclusive safe harbors provide time. 

147 – provides a safe harbor which says 9 months from the last time that an intrastate harbor was commenced. 

Lists requirements

· issuer must be resident, must be doing business in state

· what does principal business mean? Resident means principal residence. Means that 80% of business is in the state. Coming to rest is nine months after issuing. So if you meet this you satisfy 3(a)(11), but you might be ok with less. 

Limited Offerings

There are two statutory provisions to think of 3(b) and §28. 

§3(b) is the power to SEC from Congress to prescribe exceptions to registration requirements for small offerings limited to 5M.

§28 – Congress gave SEC power to exempt offerings as necessary for public interest → no dollar amount. 

Reg A – short form registration – still have filing requirements but they are relaxed. Point used to be that you were able to test the waters to see if there was interest. Issuer oculd not be exchange act company, no bad boys, 5M limitation, largely replaced by 701. NOT SURE WHAT SECTION THIS IS UNDER IS IT (3)(B)? basically obsolete

Remember 701 only has integration with itself

4(6) – it is not really used anymore. It is an early version of reg d, it is an issuer version, allows an exemption for a sale to accredited investor under rule 215. has been superceded by reg d. 

Reg D 501-508 [this is another form of private placement]

501 – def of accredited investor

- net worth 1M

- income of 200K OR director/partner etc….

502 – integration – this is the one that says you integrate reg d

w/505/506 – you allow unaccredited investors to participate – those investors need “registration like” information

no general solicitation 

upon the sale of a security, the securities are restricted (this is true for most issuer exemptions, but some are not)

503 ??????

3(b) limited offering exemptions

504/505 safe harbor

3(b) is a limited offering and private placement

4(2) is just private placement, not limited offering

504

· under 3(b) limited to 1M for 12mo

· 0 disclosure

· not used any more

· unlimited number of investors

· while 502 said nonacredited investors need registration like info, that does not apply here

· No general solicitation 

505

· 35 nonaccredited investors

· need to give nonacredited information

· 5M cap

· bad boy provision – if convicted of securities fraud cannot use

· restricted securities

· don’t have to worry about investor sophistication – this is because as long as you are compliant w/501 and they are accredited, don’t have to be sophisticated

Ralston Purina – talked about sophistication w/4(2) 

Once you get the safe harbor of 505, don’t need to be sophisticated, just need to meet the “accreditation” requirements and then you count as “sophisticated” – so really if accredited don’t have to be sophisticated.

506 – key distinction – under 506 all purchasers/agents MUST BE SOPHISTICATED

so can still have 35 nonaccredited investors, but they still need to be sophisticated EX: Kenman Securities – if you put a disclaimer on something saying that it is not a solicitation it doesn’t mean anything. It also says that you are allowed to solicit people you have a preexisting relationship w/. lays down a process it wants you to follow if you want to be part of a private placement – go register w/ a broker. Then issuer will solicit w/broker, and then the broker will buy on behalf of the indiv. 

IPO net letter – this was issued by SEC – you are allowed to post on internet, specifically for IPOs, recognizing that they may have a difficult time raising money. Can post on website that they are looking for new investors. Basically says – if you post on internet and say contact me for info that IS a solicitation – could be ok if you went through Kenman, and this was only accessible to clients. If you post something on internet which says contact me, it is still an offer/general solicitation. But if you go through kenman steps it is NOT an offer/general solicitation. 

508 – says that nonmaterial defects can be cured. Would have to define “material”

EX: if it happens afterwards that you find out after the fact that the guy made only a little less than 1M doesn’t ruin it. 

Reg S

If buyer and execution is offshore, then don’t have to register. Can use in conjunction w/505 and 506 and they will not be aggregated. 

904 is a transaction exemption for selling securities offshore. 

If B and exeution offsh?ore and no directed selling efforts in US – no need to register. No aggregation w/505/506 ?

No dollar limit? No investor limit? 

NEED TO CHECK ON INTEGRATION/AGGREGATION W/REG S

NEED TO CHECK IF THIS IS AN ISSUER EXEMPTION OR A RESALE EXEMPTION???

p. 586

Rule 903 – safe harbor for distributors, including issuers, underwriters and selling groups. This is an issuer exemption.

Rule 904 – this is a safe harbor for resales by others including those who acquire securities in a US private placement or in a transaction exempt from registration under Rule 144A. 

905 – if you engage in a Reg S transaction (either a 903 or 904) in a foreign country and then you want to resell in the US, then as soon as they come back to US, they become restricted securities, otherwise this would be a way to subvert the system. This was the loophole that was closed later to prevent this from subverting the system. 

p. 603 – ASK HIM ABOUT THE RULE SAYING THAT 903 AMENDED SAYING THESE SECURITIES CANNOT COME BACK TO US WITHIN A YEAR???

Rule 135(c) – you may give the bare facts about the offering. Comes up in various stages. 

No directed selling efforts in US under Reg S. 135(c) says no directed selling efforts, but you could give bare facts about offering and it would not be seen as directed selling. Carlson – bonafide offshore news conference ok so long as there is no hyping, if on website want to hype, need to make sure it is password protected. Also need to be careful w/hyperlinks. So these are us issuers selling in another country

Note, in terms of reselling of restricted securities, 144A is the fastest to use domestically, and 904 is the fastest to use offshore, since they have the least disclosure requirements, no holding periods etc…

§3a9 and 3a10 – other exemptions – 

3a9 - you are allowed to exchange one security for another w/existing securities. No cash/other consid, no solicit, passive, unlimited investors, no qualifications. Only for issuers. 

3a10 – if changing character of particular note, then can get exemption. EX: if in bankruptcy, want to extend this to make them over 20 years rather than 10 years, do you have to register? So would include bankruptcy but maybe other things as well. 

Exempt securities

If underlying security is exempt, no need to file

3a2 – government and bank issued securities are exempt but not holding companies

3a8 – insurance 3a5 – savings and loan

Resales by security holders

· when using trxn exemptions, generally leads to restricted securities, so how can you resell

· 4(1) is the big excemption – can resell if not issuer, dealer or underwriter

· the big issue is what securities are controlled/restricted

· who is a statutory underwriter – if you purchase form an issuer, an affiliate of issuer of control, then you have to get an exemption or register to resell

definition of control

control securities – owned by affiliate of issuer. This is defined as direct mgmt, or if you own 10%.  WHAT IS AN AFFILIATE?   An affiliate is an example of a control person, but a  control person is not necessarily an affiliate. Key thing – concern is that you will be considered an underwriter – need then to find an exemption or register

1. if you are trying to sell control securities

2. if you buy restricted securities

3. if acting as agents for an issuer

control securities – comes from someone who is an affiliate or 10% or has control or by contract etc… 

restricted securities – acquired directly or indirectly from issuer, but in a transaction not involving IPO. If you acquire them from a chain of transactions using 4(2) then restricted

also if acquired from 505, 506 or 701

if acquired under 144A – which is in itself a resale transaction

fungibility – if you have restricted and nonrestricted securities of same class/issuer, the restricted ones poison not restricted ones. This is because securities fungible. 

CBA – no good faith component – nothing to do w/money

IRA Haupt – because broker was buying from control person from issuer and distributing on large scale – underwriter. Rule 144 and 144A, and even to some not literal sense 411/2 these are safe harbor provisions. Basically haupt was before these. He said, I am a broker not a statutory underwriter. Could always argue that there was no intent to distribute. SEC said, because he sold on large scale, he was an underwriter. 

144 

applies to affiliate who sells restricted securities or sells on behalf of affiliate of issuer. NEED TO CHECK IF THIS APPLIES TO CONTROL PEOPLE AS WELL???

This is for public resale. 

Requirements:

1 year holding period w/tacking provision. This means if A buys them and holds for nine months and sells to B. A uses a 144A or a 41/12. then when B sells to C, after three months, can tack. BUT can’t tack if one of those holders were an affiliate. 

Dribble out rule – can sell the greater of 1% of the outstanding securities, or the average of four weeks trading volume. NEED TO LOOK INTO THIS. 

NEED TO LOOK INTO WHETHER IN THE ONE YEAR HOLDING PERIOD CAN SELL AT ALL OR WHETHER CAN’T SELL AND DRIBBLE OUT???

Affiliate – a person who controls or is controlled by issuer

144A – purchaser must be a QUIB, or seller must reasonably think that it is.  Is this the only place where “reasonably thinking” comes in?

Reselling

“statutory underwriter” – if you buy control/restricted securities

control – from someone who is controlling

restricted – from an issuer exemption (need to check – is this from ALL ISSUER exemptions?)

when you want to resell these securities, if you sell them, statutory issuer is defined as someone who resells control/restricted securities which he bought with intent to distribute. 

144 and 144A are safeharbors for 4(1)

144A – allows resales to QUIBs

168/169

168-allows cos to make forecasts 

Review Questions

Edwards says that fixed return does not prevent something from being an investment contract. maybe LLCs are generally investment contracts? 

Through the efforts of others (the promoter/third party)

Could track the profits to the individual farms, rather than pooling

More mgmt control, preinvestment involvement, try to structure it with strict vertical commonality – sometimes it can be a security, but harder argument – all accept horizontal, but only some w/promoter

Could have promoter not share profits could have flat fee instead

To have vertical commonality need to have non-flat rate

When there is a broad marketing etc…. likely to be a security 

Offer – making solicitation

“virtual shares” p. 324 were securities

fixed rate of return – indicates a note

if trying to make a profit – prob a security

loan participation agreements = where they make loans to investors and then sell the loan to someone else p.383 

if someone is just correcting for cash flow problems, then a loan to fix this would prob not be a security

general partnership would be unlikely to be an investment contract

if you see a partnership – use investment contract analysis

bank cds exempt securities

warrants are securities if exercisable within a certain amount of time

a warrant is a security. 

3(a)(2) does not apply to bank holding companies. 

135(e) – 

cannot tell about public offering in the prefiling stage

30 day safe harbor for well seasoned issuer – relaxed rules for what well seasoned issuers can do 

safe harbors in the prefiling – 

135 – say factual realatively bare bones stuff

business as usual

168 and 169 – they need to be in the ordinary course of business. 

well seasoned issuer – between three months before and 30 days before, can do whatever they want. For well known seasoned investor can say whatever they want. 

Reg FD – if you give information to a certain groups of analysts, will require that this information be given to everyone. Reg FD only comes up w/registered issues. There may be an exemption for during road shows, but you may be limited during this time to what is in the prospectus. Exclusion for normal course of business, or if you are resonding to a newspaper. 

Duty – how are triggered

Brokers, dealers and persons associated with them and securities analysts  and investors who might buy or sell the securities on the basis of the info– communications w/them will trigger reg fd if security holder would be likely to buy based on communications w/these people. 

Exceptions 

· person owing a duty of trust, attorney, accountants, etc.. people expressly promise to keep it a secret, ratings agency, and in connection w/securities offering

generally dividends are not securities

generally if you distribute something as a dividend part of a subsidiary, that is not a security – pure spin off not security

everything which has integration issues has a six month safe harbor

aggregation does  not apply here because it’s not under 3(b)

reg a is under 3b

p.443 of book – rules of reg a integration

30 day before filing issuer do what he wants – Rule 163(a) 

in pre-filing stage the distinction between WKSI and others is that they can use a free-writing prospectus. 

Waiting period reform rules added the free writing prospectus

Rule 134 – press releases, announcements, tombstone adds ok, can also use a free writing prospectus in the waiting period. There is a distinction between seasoned issuer and a well known seasoned investor. 

For sophistication issue – you don’t necessarily have to be sophisticated as long as you have someone representing you

p. 519 – pipes can only be used by companies which are already publicly reporting. They have to do private placement and then public offering. Needs to be a registered company. 

If want to use public and then private offering, need to have a clean break. 

152 – pipe

155 – abandoned offer, clean break, and thirty days

504 – sometimes leads to restricted securities

need to look into when restricted securities occur – under which transactions

505, 506 → restricted

are securities

if you have a control person you can’t use 144A. 144A is for private resale. 

Tacking – relates to a resale. When you are doing a public resale under 144. if you bought securities under a 4(2) private placement and then you want to resell them. You decide that rather than waiting and doing dribble outs you will go and do a private exemption resale in feb, just a month later. The person who buys from you is getting restricted securities. They can then tack your one month on so they only have to wait 11 months before selling publicly under 144. no tacking in the case of buying from an affiliate. 

