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Criminal Procedure Outline: Schaffer—Fall 2003

Basic Principles
I. What Makes a Case Criminal?

A. Look to statutory construction( Two step inquiry:

1. Did Congress indicate, either expressly or impliedly, a preference for one label or the other?

2. Where Congress has indicated an intention to establish a civil penalty, need to inquire whether the statutory scheme is so punitive as to negate that intention.  
B. Commitment of Sex Offenders

1. Allen v. IL, (SC 1986, p2)—commitment proceedings not criminal; legislature’s characterization of the statute as civil and treatment-oriented was crucial.

2. KS v. Hendricks, (SC 1997, p2)—involuntary commitment statute held civil rather than criminal in nature.

a. Heavy burden( Civil label not always dispositive, but will be rejected only where a party challenging the statute provides the “clearest proof” that the statutory scheme is so punitive in purpose or effect to negate the state’s intention.  Not met here:

i. Neither of the two primary criminal punishment objectives (retribution, deterrence) implicated.

ii. No criminal intent needed for commitment, nor is a conviction required.
3. Seling v. Young, (SC 2001, supp1)—sexual predator commitment statute challenged “as applied,” because no treatment was provided and conditions were worse than imprisonment.  Court upheld statute as a civil enforcement scheme and rejected the “as applied” analysis.

C. Registration of Sex Offenders: Smith v. Doe, (SC 2003, supp2) “Megan’s Law” upheld as civil rather than punitive.
1. Purpose to protect the public from sex offenders—legitimate nonpunitive governmental objective.

2. Just requires registration—no physical restraint and no supervision
3. Court distinguished the registration system from probation or supervised release b/c offenders are free to move, live, and work as they wish.

4. Presumption of constitutionality normally accorded the state’s law.
D. Contempt Proceedings: UMWA v. Bagwell, (SC 1994, p5)— $64m fine for contempt constitutes crim. punishment.
1. Conduct did not occur in the court’s presence

2. Serious amount of money involved

3. Conduct did not involve simple affirmative acts
II. Steps in the Criminal Justice Process
A. Arrest—Usually begins with arrest; might begin with a stop that turns into an arrest.  Possibly, but unusually, a case may begin with a Grand Jury investigation.

B. Station House—Suspect taken in; questioned, line-ups, DNA analysis; Looking to get enough evidence to charge

C. Arraignment—First appearance in court; bail and conditions of pre-trial release are set
D. Appointment of Counsel
E. Indictment
F. Pre-trial Motions—Defense counsel tries to get the case dismissed by rendering evidence void

G. Getting Ready for Trial: Plea bargains and discovery
H. Trial
I. Sentencing: Probation department prepares sentencing report

J. Appellate Process
1. Direct Appeals( appeals within the system that convicted

2. Habeus Corpus( people in prison who have exhausted their direct appeals, can file Habeus petition
III. New Federalism—Trend under which states grant more rights to criminal defendants than the Constitution grants.

A. Justifications—Under what analysis is this justified, given that many state provisions have the identical wording to their federal counterparts.  NY State Supreme Court gives 4 factors
1. Pre-existing common law that preceded the adoption of the state’s amendment.
2. History and traditions of the state with respect to individual rights.
3. Any identification of the particular right in the state constitution of peculiar local or state concern.
4. Distinctive attitude of the state’s citizens.
The 4th Amendment: Search and Seizure
	Rule Tree—2 Steps

	(1) Did the government action constitute a search/seizure?

· A Fourth Amendment search occurs when the government violates a subjective expectation of privacy that society recognizes as reasonable.  (Kyllo explanation of Harlan’s Katz two part test)

· Use Katz test (Harlan, J. Concurrence)
(1) The government conduct must offend a citizen’s subjective manifestation of a privacy interest

· Individual must take affirmative steps to protect his privacy interests, or else no subjective manifestation

· Ex. Passenger placed his effects in an opaque bag that he kept near to him
(2) The privacy interest invaded must be one that society is prepared to accept as legitimate

does anyone have a REOP?  Is it a place capable of generating a REOP?
· No legitimate privacy interest in:

· Illegal activity

· Open fields

· Publicly scrutinized aspects of a person’s life
· Consensual Electronic Surveillance

· Financial Records
· Pen Register

· # sent to beeper

· Trash—even if in garbage can

· Aerial Surveillance

· Investigations that can only uncover illegal activity

· Dog sniffs of luggage in public place

· Chemical drug testing

· Sensory Enhancement Devices

· Electronic tracking beepers

· A search or seizure conducted by private citizens

· Search conducted by foreign officials

· Prison Cell

· Temp. visitor has no REOP in host’s home (Carter)

· 3 categories of legitimate interests

· Free from physical disruption
· Cavity search

· Arrest
· Use of a device not in general public use, to explore details of the home that would previously have been unknowable without physical instrusion, such as TDD (Kyllo)

· Any physical invasion of the home is too much (Kyllo)
· Keep embarrassing or personal info private
· #’s stored in beeper

· Personal phone book, address book

· Drug Testing of Urine

· Control over and use of his or her property

· Curtilage around house
· Luggage—manipulation of bags in public transit

· Overnight guest has REOP in host’s home (Olson)
· Seizure of property occurs whenever there is some meaningful interference with an individual’s possessory interests in that property (Soldal v. Cook County, 1992)

· Seizure occurred where powder was chemically tested b/c it was destroyed
	(2) If yes, then ask did the search/seizure comply with constitutional standards?
Is it reasonable? There is 'no ready test for determining reasonableness other than by balancing the need to search [or seize] against the invasion which the search [or seizure] entails. Camara
· Warrant( Reasonable as long as properly issued and executed
· Can be used to seize both mere evidence and fruits, instrumentalities, and contraband (Warren)

· Was warrant properly issued?  Need PC

· If PC comes from statement of informant: Spinelli/ Gates

· Need PC as to location (Zurcher)

· Describing the Place to Be Searched

· Does the warrant sufficiently describer the location of the premises to be searched?
· Does the warrant sufficiently describe particular places within the general area to be searched?

· Was warrant properly executed?

· Knock and announce requirement

· Arrests—always need PC
· Public—no warrant needed

· Home—need arrest warrant

· 3d Party Home—need search warrant

· Overnight Guest—need arrest warrant

In absence of a warrant, there is a presumption of invalidity.  
· Warrants are the general rule, to which the legitimate demands of law enforcement may demand specific exceptions. (Harlan in Katz)

If no warrant, then examine under reasonableness clause 

· Whether a particular search meets the reasonableness standard is judged by balancing: 

· Intrusion on the individual’s 4thA interests 

· Promotion of legitimate governmental interests.

Recognized Exceptions( balance doesn’t require warrant
· Stop/ Frisk (Need RS)

· Exigent Circumstances (Need PC)
· Hot Pursuit

· Public Safety

· Threatened destruction of evidence or contraband

· Vehicle( can’t get warrant b/c of vehicle’s mobility
· Search Incident To Arrest (Need PC)
· Plain View  

· Administrative Searches (Varies)


I. The Basics
A. “The People”( 4th Amendment doesn’t apply to the search of property that is owned by a non-resident alien and located in a foreign country.  
1. US v. Verdugo-Urquidez, (SC 1990, p.33)— People is a “term of art” intending to referring to people who had significant enough ties to the US to be considered part of the community.

B. State Action—provides protection only against the government and those acting together with it.

C. Unless the government activity is either a search or a seizure it is not regulated under the 4th and therefore does not have to be reasonable.
II. What is a Search/ Seizure?
A. The Reasonable Expectation of Privacy (REOP) Test
1. Katz v. US, (SC 1967, p.37)(Stewart, J.)—Government’s activities in electronically listening to and recording Katz’s words violated the privacy which he justifiably relied upon while using the phone booth and thus constituted a “search and seizure,” and as the search did not comply with constitutional standards the conviction must be reversed.
a. Rejects the “constitutionally protected area” test and Goldman “trespass” test
b. Two part analysis:
i. Was it a search/seizure?

(1) Yes—violated  the privacy that Katz justifiably relied upon

(2) One who enters a phone booth, shuts the door, and pays the toll is entitled to assume that his conversation is not being intercepted.

(3) It is a temporarily private place whose occupants’ expectations of freedom from intrusion are recognized as reasonable.

ii. If yes, did it comply with constitutional standards?

(1) No, agents didn’t obtain advance judicial authorization; can’t leave the scope of search to the discretion of the police.

(2) “In the absence of such [judicially imposed] safeguards, this Court has never sustained a search upon the sole ground that the officers reasonably expected to find evidence of a particular crime and voluntarily confined their activities to the least intrusive means.”

c. Harlan’s concurrence  established the now familiar two-part test

d. Black’s Dissent—the words of the amendment will not bear the meaning given to them today; not the court’s job to rewrite the constitution in order to update it.
B. Interests Protected After Katz
1. There is no legitimate privacy interest in illegal activity

2. Courts have found three legitimate interests that can be impaired by government intrusion:

a. Interest in being free from physical disruption and inconvenience

i. Ex. Innocent person subjected to a body cavity search
ii. Implicated by seizure

b. Innocent citizens have a legitimate interest in keeping information which may be personal or embarrassing private.

i. Implicated by search

c. Citizens has a legitimate interest in control over and use of his or her property.

i. Implicated by seizure—can happen even if no search
ii. Soldal v. Cook County (SC 1992, p. 43)—Seizure of property occurs whenever there is some meaningful interference with an individual’s possessory interests in that property

3. Searches and seizures are different, and implicate different interests—look for each!! The 4th Amendment regulates searches and seizures independently.
C. Applications of Katz
1. Subjective Manifestation—Individual must take affirmative steps to protect his privacy interests.

a. Abandonment of property is inconsistent with the retention of any subjective privacy or possessory interests; is present when a person denies ownership of a container in the face of police inquiries.

i. US v. McDonald (7th Cir. 1996, p.45)—no search where McDonald denied ownership of bag that contained contraband.

2. Open Fields (p.45)—no legitimate expectation of privacy in an “open field”
a. Hester v. US, (SC 1924)—established doctrine that police entry into open fields not regulated by 4thAm

b. Oliver v. US (SC 1984)—consistent with Katz b/c no REOP in open fields
i. Open fields are not effects within the coverage of the 4th (ct takes literalist approach)
ii. Only curtilage, the area immediately surrounding the home is protected
iii. No societal interest in protecting the activities that take place in fields, such as farming

iv. An open field need be either open nor a field

v. Although Oliver may have had a subjective expectation of privacy, it was not one society was prepared to recognize as legit

c. Husband v. Bryan (5th Cir. 1991)—Police dug up three acres of property; court held that open fields doctrine could not extend to anything beyond observation searches and a search had occurred.
i. Uncertainty over whether SC would agree

d. Curtilage—Issue of how far curtilage extends
i. US v. Dunn (SC 1987)—barn located 50yds from fence surrounding residence outside curtilage
ii. Four factors (from Dunn):

(1) The proximity of the enclosure claimed to be curtilage to the home.

(2) Whether the area is included in the enclosure surrounding the home.

(3) The nature of the uses to which the area is put; used for intimate activities associated with the home?

(4) The steps taken by the resident to protect the area from the observation of people passing by

3. Access by Members of Public—if an aspect of a person’s life is subject to close scrutiny by society than that person has no legitimate expectation in denying equivalent access to police
a. Basic Arguments
i. Some sort of affirmative transmission has occurred that released the info to a member of the public.  In doing so, actor assumes info will be disclosed

ii. If information is made available to the public, then the officer can act as any member of the public could and obtain the information free from 4th Amendment restrictions.

b. Consensual Electronic Surveillance: no reasonable expectation of privacy in the conversations because one contemplating illegal activities must realize and risk that his companions may be cooperating with the police; basically an assumption of risk analysis.  (US v. White, SC 1971, p.48 (White, J.))

c. Financial Records: no 4th Amendment interest in disclosure by banks to government of financial records because the bank customers by necessity granted access to the bank. (CA Bankers Ass’n v. Schultz, SC 1974, p. 49)

i. Similar analysis used to uphold currency reporting requirements.
ii. US v. Miller (SC 1976)—4th not implicated by a subpoena to bank to obtain a depositor’s records, no REOP because records were accessible by bank

d. Pen Register: no search, because a person has no legitimate expectation of privacy in info he voluntarily turns over to a third party, in this case the numerical info necessary for the phone company to connect his call.  Person making call assumes the risk the numbers will be disclosed. (Smith v. Maryland, SC 1979, p.50)

e. Electronic Beepers: Dialer has no REOP in numbers sent to beeper because is making the call the number is disclosed to a member of the public. (US v. Meriwether, 6th Cir 1990, p.50)
i. However, person in possession of a pager has REOP in the numbers stored in the pager’s memory—no transmission, person has control over the info. (US v. Chan, N.D. Cal. 1993)

f. Trash: officer’s inspection of trash is not a search, and thus can be done without a warrant or probable cause, because trash is sufficiently exposed to the public to defeat the 4th Amendment claim. (CA v. Greenwood, SC 1988 p.51)

i. No search even if trash in garbage cans (Redmon), located next to garage (Hedrick), or shredded (Scott).

g. Public Areas: if an area is truly public, then no search (p.52-3)
i. Connecticut v. Mooney—homeless person has a REOP in the contents of a duffel bag and cardboard box kept on public property.

ii. White, Delaney—no search where officer peers into closed public bathroom stall

h. Aerial Surveillance: 4th Amendment not violated by aerial search because the any person flying in the public airspace could look over the property
i. Applies to fenced in backyard (CA v. Ciraolo, SC 1986, p.53)

ii. Applies to hi resolution photographs taken of chemical plant (Dow Chemical Co. v. US, SC 1986, p. 53)

iii. Applied to low-level hovering in helicopter, reasoning that any member of the public could legally rent a helicopter and do the same (FL v. Riley, SC 1989)
(1) O’Connor concurred and posed that the test was whether any member of the public could ordinarily have access to the info sought by the police.
i. Manipulation of Bags in Public Transit: 
i. Bond v. US (SC 2000, supp.6)—SC overruled 5th Cir and held that Agent’s squeezing of bag did constitute a search
(1) Passenger exhibited an actual expectation of privacy—used an opaque bag and placed it right above his seat
(2) Society recognizes that interest as reasonable because a traveler’s personal luggage is clearly an effect and although a person expects his bag may be handled, he doesn’t expect it to be felt in an exploratory manner
(3) Court distinguished the aerial surveillance cases because physically invasive inspection is more intrusive than purely visual inspection.
(4) Scalia dissented, arguing that Bond exposed his bags to the public to be touched and jostled, so his expectation of privacy was not reasonable.

4. Investigation That Can Only Uncover Illegal Activity
a. Canine Sniffs: sniff of closed luggage located in public place not a search because the sniff only exposes the presence of contraband items and does not expose any noncontraband items (US v. Place, SC 1983, p.57)
i. If dog alerts, suitcase cannot immediately be opened—that would be a search; instead the positive alert is info that can be used to obtain a warrant from a magistrate.  
ii. Up to magistrate to determine whether the alert, either by itself, or with other info, constitutes probable cause.
(1) May carry little weight because of widespread currency contamination

(2) Given more weight if dog has a reliable track record

iii. Not clear whether a dog sniff of a home or person is a search; mixed precedent

(1) Thomas (2d Cir. 1985)—dog sniff outside apartment held a search; greater expectation of privacy w/i a home
(2) Coyler (DC Cir. 1989)—dog sniff outside of train sleeping compartment not a search

(3) Reed—(6th Cir. 1998)—location of contraband irrelevant b/c no legitimate privacy interest in contraband
b. Chemical Testing for Drugs: warrantless chemical field-testing of a powder obtained from a fed-ex package upheld (US v. Jacobsen, SC 1984, p. 60)
i. No search( test only revealed whether or not substance was cocaine, no legitimate interest in property disclosed.

ii. There was a seizure( powder was destroyed in the process, affecting possessory interests.  But the seizure was reasonable b/c only minimal amount of powder destroyed and officer had clear indication the power was contraband testing it.
c. Thermal Detection Devices: Use of heat detection device constitutes a search (Kyllo v. US, SC 2001 [Scalia], supp.11)
i. TDD involves more than a naked eye surveillance of a home, which would be ok.

(1) Enhanced aerial photography (Dow) ok, but not a home
(2) Privacy expectations heightened in the area immediately surrounding a home

ii. Obtaining by sense enhancing technology any information regarding the interior of the home that could not otherwise be obtained without physical “intrusion intro a constitutionally protected area” constitutes a search, at least where the technology is not in general public use.
iii. TDD similar to microphone in Katz( eavesdropping device picked up soundwaves

iv. Don’t want to leave the homeowner at the mercy of advancing technology—including technology that could discern all human activity within a home
v. Dissent (Stevens, Rehnquist, O’Connor, & Kennedy)—draws a distinction between through the wall surveillance and deductions from off the wall surveillance; device here only gathered data exposed on the outside of Kyllo’s home.
(1) This device is much closer to a dog sniff than listening device attached to phone booth.
vi. Dissent also drew an intimate/non-intimate distinction.  Majority declines to adopt b/c would create a whole jurisprudence of what constitutes an intimate detail.

5. Sensory Enhancement Devices
a. Electronic Beepers: Placement OK, continual monitoring might not be
i. Knotts (SC, 1983, p.63)—no invasion of a REOP where officers tracked container’s movement by use of the beeper, because police could have obtained all the same info through visual surveillance.
ii. Karo (SC 1984, p.63)—no authorization needed to place beeper into can that belonged at the time to DEA (no REOP in thing that belonged to DEA); 4th also not implicated by the (’s receipt of can that contained a tracking device because it wasn’t continually monitored.
(1) Any impairment of privacy interests that may have occurred was caused by the monitoring of the beeper.
b. See pg. 66-67 for discussion of other sensory enhancement devices

6. Investigative Activity Conducted by Private Citizens
a. Private Activity: search or seizure conducted by non-governmental, private citizen, not a “search or seizure” within the meaning of the 4th Amendment
i. Burdeau (SC 1921)—evidence stolen by a private party can be used by the government.  Victim of theft has a private right of action against thief, but government not barred from using evidence.
ii. 4thA applies if a private individual is acting as an agent for the government

(1) Test: whether the private person believed at the time of a search or seizure that her action had been requested (implicitly or explicitly) by government agents, who had reason to know that their actions might give rise to such a belief.
b. Government Activity Subsequent to Private Search: Look at the extent to which the government exceeded the bounds of the private search
i. Walter v. US (SC 1980, p68)—Government received package of film from private citizen; whatever FBI observed in plain view was properly observed, but would be a search for FBI to view films without a warrant.
ii. US v. Jacobsen (SC 1984)—OK for officer to reopen package that had been opened by FedEx employees; the reopening allowed the officer to learn nothing more than had been learned during the private search

iii. Agents can use info provided by private parties to support warrant application

c. Police Entry Into Residence After Private Entry: NO SC CASE!
i. US v. Paige (5th Cir. 1998, p.71)—Jacobsen rule should not be extended to cases involving private searches of residences.  Proper inquiry is whether the homeowner continues to posses a REOP after the private search occurs—if private party’s intrusion was reasonably foreseeable no more REOP.
(1) No more REOP when homeowner gave workers permission to go into garage, they went into garage, found mj, called the police, and police went into garage, so search OK.

7. Foreign Officials: evidence obtained by foreign police admissible, whether or not search complies with 4th A, b/c no state action—unless (1) shocks conscience or (2) joint venture with US cops
8. Jails, Prison Cells, Convicts: prisoner has no REOP to his prison cell or property in his cell.  (Hudson v. Palmer, SC 1984, p.74)
9. Public School and Public Employees: student has REOP in purse, but official intrusion is reasonable because the school official could reasonably suspect the student had cigarettes in her bag.  (NJ v. TLO, SC 1985, p74)

III. The Warrant Clause
A. Searches/ Seizures Without Warrant Presumed to be Unreasonable
1. Katz( Searches and seizures conducted outside the judicial process, without prior approval by judge or magistrate are per se unreasonable under the 4th Amendment—subject to only a few specifically established and well-delineated exceptions.
a. However, so many exceptions that warrant no longer the rule
2. Why do we have a warrant requirement?

a. Magistrate is a detached and neutral observer—will make less errors than officers engaged in the competitive enterprise of ferreting out crime. (Johnson, SC 1948)
i. Not ok that evidence would have supported magistrate’s issuance of warrant—officers need to actually get warrant.

ii. Magistrate can also refuse a valid warrant application on the grounds that it is unreasonable—can prevent excessive government intrusions

b. Proof requirement protects against unjustified searches b/c Government demonstrate a factual based interest in people, places, or things before using its power to disturb them
c. Applicant for warrant commits to public record the information known before the search—prevents ex-post justifications

i. Prevents officers from working backwards from a successful search

d. Specificity requirement guards against arbitrary and broad searches by preventing government from interfering in things that it hasn’t shown that it has a valid interest in
B. Demonstrating Probable Cause( 

1. Need PC to get a Search Warrant; higher the bar is set the greater the role of the magistrate
2. Police officer presumed to be honest when making an affidavit; his credibility is not to be questioned.

a. If officer has first hand knowledge, magistrate only needs to determine whether the info is sufficient to meet PC
b. Can question source of officer’s info if officer relying on someone else( two pronged test
3. Quality of Info Considered in the PC determination( reliability of informant’s tips
a. Augilar and Spinelli—The Two-Pronged Test (both SC 1964, p.82)
i. Augilar( constitutional requirement of PC can be satisfied by hearsay info 

ii. Two prong test:

(1) Veracity or Reliability ( Who is the source of information and is the source reliable?  Need a basis for deciding the informant is credible.  Can be demonstrated by corroborating the details of the informant’s account

(2) Basis of Knowledge ( What are the bases and details of the source’s knowledge?  Application must set forth the underlying circumstances necessary to enable the magistrate independently to judge of the validity of the informant’s conclusions; statement should detail how the informant’s info was gathered
iii. Spinelli (SC 1969, p.82) magistrate must ask: is the tip, even when certain parts of it have been corroborated by independent sources, as trustworthy as a tip which would pass Augilar’s test without independent corroboration??
b. Illinois v. Gates (SC 1983, p.91): Abandons two prong test in favor of totality of the circumstances

i. Two “prongs” not separate tests, should be understand as closely intertwined issues that illuminate the commonsense, practical question of whether there is PC to believe that contraband or evidence is located in a particular place

ii. The task of the magistrate is simply to make a common sense decision whether, giving all the circumstances set forth in the affidavit before him, including the “veracity” and “basis of knowledge” of persons supplying hearsay info, there is a fair probability that contraband or evidence of a crime will be found in a particular place.
(1) Reviewing Court( ensure that magistrate had a substantial basis for concluding that PC existed—no de novo PC determination
iii. Policy: Want to encourage police to get warrants; 2 prong test impedes law enforcement by decreasing the value of anonymous tips

iv. Concurrence—White:  Don’t need to overrule A/S( two prongs play an important role; can’t have a bare unsupported affidavit, need showing of facts that allow an inference of V and BK.

c. MA v. Upton (SC 1984, p.104): court reiteration totality of the circumstances test
i. Gates doesn’t just add a new wrinkle to the whole two prong test, allowing one prong to balance the other.  In Gates SC rejected the two prong test as “hypertechnical” and “divorced from the factual and practical considerations of everyday life.”
ii. Need to consider affidavit in the entirety to determine whether there is a fair probability that contraband or evidence would be found
d. Informants
i. Both Spinelli and Gates distinguish the “traditional police informer” and the anonymous informant from an ordinary citizen who identifies himself and reports a crime

ii. Paid informants( presumptively unreliable given their dubious character and financial arrangements.
iii. Anonymous informants( presumed unreliable b/c they may be using their anonymity for suspect reasons.
iv. Identified citizen informants( preumed reliable b/c their motivations, which are concern for society or his own safety suggest there is little chance of fabrication.

(1) Need little, if any corroboration.  (Decoteau, 7th Cir. 1991, p.106)
v. Accomplices( confession of accomplice sufficient to establish PC—no corroboration needed  (Patterson, 4th Cir. 1998, p.107)
4. Quantity of Info Required for Probable Cause

a. Assuming all info is reliable, has the info submitted established a “fair probability” of criminal activity.

b. Equivocal Activity( unknown whether or not crime has been committed.

i. Ex. Duct-taped block that Detective thought was drugs, and searched.  PC existed because of three factors—the block’s bulk, shape, and wrapping, which in the Detective’s experience were consistent with kilo bricks of coke.  (Prandy-Binett, DC Cir. 1993, p.108)
c. Probable Cause to Arrest( Determined by whether there is a fair probability to believe that the person arrested has committed a crime.

i. Question of fair probability sometimes arises where police know a crime has been committed, but they are not certain that a suspect is the perpetrator

ii. PC to arrest can exist even though the police are mistaken in believing that the person arrested committed a crime( question is not accuracy but fair probability.
(1) Ex.  US v. Valez (2d Cir. 1986, p.111)—Based on description, man arrested, later determined to be wrong man.  PC existed to arrest b/c description not overly vague.

d. Collective Knowledge( Once Officer A demonstrates to a magistrate PC to arrest a suspect, any other officer can make the arrest on the assumption that the warrant is valid.

e. Staleness of Information( officer’s information may be dated
i. Look at the maturity of the information, the nature of the suspected crime, habits of the suspect, character of the items sought, and nature and function of the premises to be searched.  (Harris, 11th Cir. 1994, p.115)
C. Probable Cause, Specificity, and Reasonableness
1. The Things that Can be Seized

a. Warren v. Hayden (SC 1967, p.116)—Rejected the distinction between “mere evidence” and “instrumentalities, fruits, or contraband.”

i. 4th A doesn’t support distinction( privacy disturbed by both types of searches and magistrate can intervene in both situations
ii. Right to seize used to be based on government having a superior property right—but now we realize that the principle object is the protection of privacy, not property.
iii. There must be a nexus between the item to be seized and the criminal behavior.

(1) Automatically provided in the case of fruits, instrumentalities, or contraband

(2) For mere evidence PC must be examined in terms of cause to believe that the evidence sought will aid in a particular apprehension or conviction
b. Warren vastly expanded the amount of evidence which a government entity can obtain with a warrant.

2. Probable Cause as to Location of Evidence
a. Zurcher v. Stanford Daily (SC 1978, p.119)—The critical element is reasonable cause to believe that the specific things to be searched for and seized are located on the property to which entry is sought.
b. Probable cause does not automatically exist to search someone’s home simply because that person has been involved in a crime. 
i. Ex. Lalor, 4th Cir. 1993—investigation showing suspect sold drugs on street insufficient to establish PC to search his home.
c. Searches of Non-Suspect’s Premises

i. Police may have PC to search one person’s premises for evidence that could be used against another.

ii. Zurcher( Nothing special about search of third party’s premises; question in any case is whether there is probable cause to believe that evidence of a crime will be found in the place to be searched.
(1) 3d party may not be innocent; don’t know at early stage of investigation

(2) Criminals would hide evidence on 3d party’s property

(3) Reasonableness clause imposes some limitations on the execution of the search, but not the issuance of the warrant
iii. Stevens’ Dissent in Zurcher( Need to revisit Hayden, the rejection of the mere evidence rule subjects to many innocent 3d parties to unannounced police searches

d. Law Office Searches: special problems of confidentiality arise if officer has PC to search a lawyer’s office for evidence against client
i. MN( unreasonable for police to search lawyer’s office for records belonging to a client, unless the attorney also is suspected of wrongdoing or there is a threat of a destruction of the records

ii. WI( same as MN, except through legislation

iii. Criminal enterprise doesn’t exempt itself from a search by warrant by conducting its business and keeping its records in a lawyer’s office.

3. Describing the Place to Be Searched( Need particularized description of the place to be searched

a. Policy: Designed to protect against general warrants

i. Controls discretion of the executing officer

ii. Establishes a specific record of PC as to the location prior to the search
iii. Prevents expansion of the search by relying on a general exception

b. Reasonable Particularity( the degree of particularity which is reasonable depends on the nature of the place to be searched, and on the information that an officer could reasonably obtain about the location before a warrant is issued.
i. MD v. Garrison (SC 1987, p.124)—SC upheld warrant that authorized the search of the “third floor apartment” even though there were two apts on the 3d floor.  They had conducted an investigation to determine if there was more than one apt, which suggested only one apt, the two apartments also shared a door and an entryway.

ii. Johnson (7th Cir. 1994, p.125)—warrant authorizing search of entire duplex ok b/c either pc existed to search both units or the targets had access to whole unit.
c. Wrong Address( the test for determining the sufficiency of the description of the place to be searched is whether the warrant enables the officer to locate and identify the premises with reasonable effort, and whether there is any probability that another premises might be mistakenly searched.  (Lyons, 8th Cir. 1985, p.125)
d. The Breadth of the Place to Be Searched ( does warrant sufficiently describe the particular places in the general area to be searched?

i. Warrant permitting a search of a house or building authorizes the police to search anywhere within the building (or curtilage) that is large enough to contain the evidence the police are looking for.

(1) Includes all vehicles located within curtilage if the objects of the search might be located in the vehicles.
ii. Earls (10th Cir. 1994, p.127)—warrant to search “the premises” covered a detached garage, a shed, and an office, all located w/i the curtilage of the house.

4. Particularity for Arrest Warrants( arrest warrant must describe the person to be seized with sufficient particularity.
a. Courts are now upholding arrest warrants where they have DNA sample, but no name

5. Describing the Things to Be Seized—
a. Andresen v. Maryland (SC 1976, p.128)—
i. ( claimed that SW’s were rendered fatally general by the addition of the phrase, “together with other fruits, instrumentalities, and evidence of crime at this time unknown.”
ii. No—clause only authorizes the search and seizure of evidence pertaining to the crime of false pretenses and  Lot 13T

iii. Brennan Dissent( the police reasonably believed the warrant was broader and authorized a search for evidence of other crimes.

b. The nature of the property will often give some indication as to how detailed a description is necessary.

i. Ex. General description suffices for currency

c. Another relevant factor is how much an officer would be expected to know about the property in the course of obtaining PC to seize it.

i. Ex. Fuccillo (1st Cir. 1987)—warrant to seize “stolen clothing” insufficient where officers were given a detailed list of the articles stolen b/f applying for the warrant
d. Even if a clause is overboard, the defect will not ordinarily taint the entire search( redact the broad portion and the balance may be considered valid.  Only items confiscated under the overboard part will be suppressed.
6. Reasonableness and Warrants
a. Zurcher( reasonableness clause may impose some limitations on the execution of a warrant

b. Magistrate cannot issue a warrant that would violate the reasonableness portion of the 4th
c. There are a few cases in which searches have been found unreasonable even though conducted with a warrant and PC; most of these cases involve medical procedures.

d. Ex. Winston v. Lee (SC 1985, p.133)—( was wounded, state obtained court order forcing the ( to undergo surgery to remove a bullet lodged in his skin.  SC held search was unreasonable due to medical risks and failure of the Commonwealth to show a compelling need for the bullet. 
D. Executing the Warrant( see Rule 41 (supp.427)
1. Notice of Purpose and Authority
a. 18 USC § 1309( officer can break in if, after notice of his authority and purpose, he is refused admittance. (includes common law exigent circs exception—Ramirez)
b. Knock and announce not a rigid constitutional requirement, but a component of the 4th Amendment reasonableness inquiry; in some circumstances an officer’s unannounced entry into a home might be unreasonable. (Wilson v. Ark., SC 1995, p.136)
c. Policy: serves 3 purposes
i. Protects citizens and law enforcement officials from violence

ii. Protects individual privacy rights

iii. Protects against needless destruction of private property
d. Refused Admittance: Can be either explicit or implied

i. Refusal of entry implied when failure to respond within 12s (Knapp), but no failure to respond when police waited 3s b/c the forced entry was virtually simultaneous with the announcement (Moore)
ii. Banks (SC, 2003, not in book)—(9-0) officers 15-20 wait after knocking satisfied the 4th Amendment; turned on the exigency, evidence (drugs) easily disposed of
iii. Need to allow more time at night, when occupants are presumably sleeping.
2. Exceptions to the Notice Rule
a. Door Open( no “breaking” so don’t need to knock and announce (Remigio, 10th Cir. 1985)

b. Emergency Circumstances( officers can make an unannounced entry if they have reasonable suspicion to believe that announcement would create a risk of destruction of evidence or a risk of harm to officers or others. (NOTE: Not probable cause)
i. Ex. Richards v. WI, SC 1997, p.127—WI said that exigent circumstances would always exist in felony drug cases, but SC said nope, can’t have blanket exception.  Need to examine the circumstances of each case.  The reasonable suspicion standard isn’t high, but the police need to make it whenever the reasonableness of a no-knock entry is challenged.
ii. Other examples on pg. 139...
iii. No higher standard when a no-knock entry results in destruction of property, but the general reasonableness requirement imposes some limitation on the destructiveness of a search. (Ramirez, SC 1998, p.140)

c. Can give no-knock warrants ahead of time when sufficient cause to do so can be demonstrated ahead of time.  (Richards fn)

3. Timing and Scope of Execution
a. Destruction( limited by reasonableness; tearing out interior walls found unreasonable (Buckley), while removing a piece of drywall was found reasonable (Weinbender)
b. Distraction and Intimidation Devices( US v. Meyers (10th Cir. 1997, p.141)— Must review agents actions from the perspective of reasonable agents on the scene, who are legitimately concerned with their own safety.
i. Officers obtained night warrant, knocked, and after 10s battered down the door and rolled in a flash-bang device.  Once inside they found the ( along with his wife, stepson, and two small children.  
ii. ( argued that the use of the flash bang device amounted to a military style assault and was unreasonable.

iii. Although the agent’s action came dangerously close to a 4thA violation, can’t say that their actions were objectively unreasonable given the circumstances

c. Unnecessarily Intrusive Searches( Hummel-Jones v. Strope (8th Cir. 1994, p.143)—Search of birth center, pursuant to warrant, found unreasonable where it interrupted a family and their newborn, took place at 2am, and the family and the baby were photographed.
d. When is the Search Completed( courts not very concerned with imposing temporal/spacial limitations on searches for narcotics and related evidence
4. Detention—MI v. Summers (SC 1981, p.198) Police officers with a search warrant can require occupants of the home, even if leaving when police arrive, to remain while the search warrant is executed.  Court held such seizure would always be reasonable, given the state’s interest in preventing flight and the destruction of evidence.  

5. Reciept
a. FRCrimP 41(f)(3) (supp. 430)—Officer executing the warrant must give a copy of the warrant and a receipt for the property taken to the person from whom the property was taken, or, leave a copy of the warrant behind.
b. Also see § 213 of PATRIOT Act (supp.443)( allows delay in notice; can “sneak and peek”
c. Cops do not have to have warrant in hand while searching. (Hepperle, 8th Cir. 1987, p.146)

6. Media Ride Alongs—SC unanimously agreed that media observation of the execution of the arrest warrant in suspect’s home constituted a 4th A violation.  (Wilson v. Layne, 1999, p.147)
a. Presence of reporters was not related to the objectives of the authorized intrusion, such as identifying stolen property.

b. No monetary award b/c officers given qualified immunity
E. The Screening Magistrate
1. Must be neutral and detached
a. Coolidge v. NH (SC 1971, p.149)—Warrant issued by State AG invalidated, executive officer not the neutral and detached magistrate required by Constitution.

b. Not neutral and detached if just rubberstamping applications—issuing them without reading them. (Decker, 8th Cir. 1992, p.150)
2. Must be capable of determining whether PC exists
a. Shadwick v. City of Tampa, (SC 1972, p.150)—Municipal clerks, not lawyers, authorized to issue arrest warrants.  Powell, writing for a unanimous court held that the clerks qualified as neutral and detached magistrates despite their lack of legal training.
3. Magistrate Decisions—No requirement that magistrate give reasons for finding PC or rejecting a warrant application.

To Apply or Not Apply the Warrant Clause??
· Presumption of unreasonableness can be overcome in a variety of circumstances.

· Some excuse officer from obtaining a warrant, but still require PC

· Other circumstances permit a search and seizure even though the officer has neither a warrant nor probable cause.
IV. Arrests
A. Standards for Warrantless Arrest( Officer must always have probable cause to arrest a suspect
1. Model Code( An officer may arrest a person without a warrant if the officer has reasonable cause to believe that such person has committed
a. A felony

b. A misdemeanor, and the officer has reasonable cause to believe that such person will not be apprehended unless immediately arrested, or, may cause injury to himself or others or damage to property unless immediately arrested

c. A misdemeanor or petty misdemeanor in the officer’s presence
2. Arrest versus Summons

a. Atwater v. City of Lago Vista (SC 2001, supp.21)—SC opted for bright line rule that custodial arrest is always reasonable if the officer has probable cause of a criminal violation.
b. The decision to proceed by arrest or summons is totally within the police officer’s discretion.

B. The Constitutional Rule: Arrests in Public
1. US v. Watson (SC 1976, White, J., p.155)—Arrest not invalid because it was executed without a warrant; a police officer may arrest without warrant if the officer has reasonable cause to believe the person is guilty of a felony.
a. Reflects the common law rule that a peace officer was permitted to arrest without a warrant for a misdemeanor or felony committed in his presence as well as for a felony not committed in his presence if there was a reasonable ground for making the arrest.

b. Authorized by statute in almost every State.

c. Powell Concurrence: The majority’s rule is an anomaly, because it imposes different limitations upon arrests than it does searches. However logic must defer to experience, and any other rule would severely hamper effective law enforcement
d. Marshall and Brennan Dissent: No doubt 4th was also intended to apply to arrests. Category of “felony” was much more limited in the past, and so the common law rule only excused the warrant in the most serious cases.
2. Deadly Force and Arrest

a. TN v. Garner (SC 1985, p.159)—No deadly force unless it is necessary to prevent escape of suspect and the officer has probable cause to believe that the suspect poses a significant threat to the officers or others.
i. Dissent points out this is a departure from the common law rule
b. All claims of excessive force in the making of an arrest are governed by 4thA standards of reasonableness. (Graham, SC 1989, p.160)

i. E.g. severity of crime, immediacy of threat, active resistance of arrest by suspect, the manner of force, etc.

c. See Forrester, pg. 161 for application (Ok to use pain-infliction techniques when removing non violent pro-life protesters)

d. Oullete—difficult to apply to above standard when officers bring a citizen into custody for reasons other than law enforcement.
C. Need Prompt Post-Arrest PC Hearing: Risk that officer will be mistaken in his assessment of probable cause, so certain post-arrest protections are necessary
1. Gerstein v. Pugh (SC 1975, p165)—If person arrested without warrant he is entitled to a “prompt” post arrest assessment of PC by a magistrate.

a. Don’t need the adversary safeguards of trial b/c warrant hearing is ex parte and non-adversarial
2. City of Riverside v. McLaughlin (SC 1991, p.166)—Jurisdictions that provide judicial determinations of PC w/i 48 hours comply with Gerstein, and are immune from systemic challenges.
a. Gerstein left the states the flexibility to determine appropriate procedures—prompt, not immediate—but flexibility has its limits.

b. Even a hearing w/i 48 hrs may violate Gerstein if the arrested individual can prove that his PC determination was delayed unreasonably. (ex. Collecting evidence, or delay motivated by ill will)
c. If hearing not provided w/I 48 hrs, burden shifts to gov’t to demonstrate the existence of an emergency or other circumstance
d. Scalia Dissent( limit of 24 hrs would be more consistent with founders’ intentions
3. Remedy for a McLaughlin violation: SC hasn’t addressed, but lower courts have allowed statements made after 48 hrs if evidence was so strong that PC would have been found had a hearing been held earlier. (Powell v. NV dissent, Tucker, p.172)

D. Arrest in the Home: W/o Exigent Circs Need an Arrest Warrant
1. Payton v. NY (SC 1980, p.173)— An arrest warrant founded on PC implicitly carries with it the limited authority to enter a dwelling in which the suspect lives when there is reason to believe the suspect is within.
a. Absent exigent circumstances the threshold to the home may not reasonably be crossed without a warrant; Home deserves special protection( always viewed as a private place

b. Don’t need search warrant, although arrest warrant provides less protection it suffices to interpose the magistrate’s determination of PC b/w the officer and the citizen

2. Reason to Believe Suspect is Home: Magluta (11th Cir. 1995, p174)—circumstances must warrant a reasonable belief that the location to be searched is the suspect’s home and that he is within the residence at the time of entry.

3. In Home or In Public??  
a. Holland (2d Cir. 1985)—def. of home doesn’t encompass common hallway

b. Circuit split over whether arrest in the doorway constitutes arrest in the home.
4. Violation of Payton constitutes an illegal search of the home, but the warrantless in-home arrest itself is not illegal so long as the officer has probable cause to arrest.  (NY v. Harris)
a. Look to whether police exploited the illegality

E. Arrest in the Home of a Third Party: W/o Exigent Circs Need Search Warrant

1. Need to determine status of suspect—lives on the premises, visiting, social guest??
2. Rights of Homeowner

a. Steagald (SC 1981, p.176)—(Marshall) A search warrant must be obtained to look for a suspect in the home of a third party.
i. Arrest warrant only shows determination that PC exists to arrest the person; doesn’t sufficiently protect the privacy interests of the third party homeowner
ii. Search warrant would require a magistrate to determine that there is PC to believe the suspect is located in the home of the third party.
b. If suspect is co-resident of 3d party Steagald doesn’t apply and Payton allows both the arrest of the suspect and use of evidence found against a 3d party (Litteral, 9th Cir. 1990, p.177)
3. Rights of Guests and Visitors
a. Steagald deals with the rights of homeowner—not the rights of the suspect.  To claim protection the suspect has to establish a meaningful connection to the apt/home
i. If have only arrest warrant, arrest in 3d party home not illegal, but can’t use evidence found against owner of home, b/c suspect doesn’t have standing (Underwood, Kaylor, p.178)
b. Minnesota v. Olson (SC 1990, p.178)—arrest warrant required to arrest overnight guest in the home of a 3d person
i. Don’t need search warrant b/c overnight stay converts guests into homeowner status—only need arrest warrant.

ii. Status of overnight guest is alone enough to show that he had an expectation of privacy in the home that society is prepared to accept as reasonable.
c. Minnesota v. Carter (SC 1998, p.179)—no REOP in host’s home when only there for a brief business transaction, such as dealing drugs
i. Property used for commercial purposes treated differently than homes

ii. Short time on premises, purpose of presence, and lack of connection between homeowner and ( all factors in conclusion that no REOP
d. Not settled whether a social guest that doesn’t stay overnight can claim protections of the home.  (see Kennedy’s concurrence in Olson, p.179)
e. One merely legitimately on the premises may not claim the 4thA protection of the home (Carter opinion, not in book)

F. Material Witness: 18 USC § 1344( police have the power to arrest and detain a material witness to a crime if it may become impracticable to secure his presence by subpoena. (p180)
V. Stop and Frisk
	Governed by reasonableness clause, not warrant clause (would be impracticable to get warrant) (Terry)
	sTOP
	fRISK

	
	· Open Places, Lobbies, Streets( Free to Leave Test  (Mendenhall)
· Non-physical displays, such as pursuit( must be such that a reasonable person would not feel free to leave and the citizen must actually submit (Hodari)

· Confined Space (e.g. bus, plane)( Decline/ terminate Test, use where person not free to leave for other factors than police conduct (Drayton)

· Encounter( not a seizure; seizure does not occur simply because an officer approaches an individual and asks a few questions.
· Must be a brief and limited detention that lasts no longer than necessary. (Royer)

· No absolute time limit (Sharpe)
· Does this go to whether a stop occurs or the scope of the stop??
	Frisk( carefully limited search of suspect’s outer clothing in an attempt to discover weapons 

Beyond frisk if search for evidence is undertaken

	Did a stop/frisk occur?

If interference rises to the level of arrest/ search need PC!!
	· 
	

	If Yes, Proceed to Terry Inquiry...
	
	

	(1) Was the officer’s action justified at inception?  Balance the need to stop/frisk against the invasion which the action entails.  

Officer must be able to point to specific and facts which together with rational inferences from those facts reasonably warrant that intrusion (Terry)

The 4thA’s protections extend to brief investigatory stops of persons and vehicles that fall short of traditional arrests. Because the balance between the public interest and the individual’s rights to personal security tilts in favor of a standard less than PC in such cases, the 4thA is satisfied if the officer’s action is supported by RS to believe that criminal activity is afoot. (Terry & Sockolow)
	Interest for stop( Effective crime prevention and detection

· Need Reasonable Suspicion that the particular individual stopped is engaged in wrongdoing
· Two prong test for RS

a) Source of Info
i) Can base on informant’s tip (Adams)—anonymous tip ok if corroborated (White)
ii) Tip needs to be reliable in both its assertion of legality and its tendency to identify a particular person.

iii) Hunch is not enough!

b) Quantum of Suspicion (cortez)
i) Totality of circs

ii) Assessment must raise a suspicion that the particular individual stopped is engaged in wrongdoing

iii) Give due weight to inferences drawn by local judges and officers (Arvisu)
	Interest for search( Officer safety—need to ensure person officer is talking to isn’t armed and dangerous
· Need RS that person is armed and dangerous (Terry)

· Most courts give deference to police concern about the risk of harm involved in making a stop (Rideau)



	(2) Stop/Frisk must be reasonably related in scope to the justifications for the action
	· Questioning or other investigation that goes beyond scope of the RS for which suspect stopped not permitted

· If, however, in the course of a stop to investigate crime A, the officer obtains RS to investigate crime B, then the detention can be extended to investigate Crime B (Ervin)

· Fingerprinting probably ok if done quickly in the field (Hayes)
· Can briefly detain property (VanLeeuwen & Place)

· Can automatically ask driver to step out of car (Mimms)
	For Terry frisk limited to search for weapons

· Cannot be used to search for evidence (Dickerson)

· Can inspect objects only if reasonably likely a weapon (Swann)

Also permits protective sweep of area for weapons (Long) and dangerous 3d parties (Buie)


A. Stop and frisk two separate events( have to look at const of both

1. Harlan’s con in Terry( the right to frisk depends upon the reasonableness of the forcible stop to investigate a suspected crime
B. Why Reasonableness Inquiry?? The 4thA prohibits unreasonable searches and seizures by the government and its protections extend to brief investigatory stops of persons and vehicles that fall short of traditional arrests. Because the balance between the public interest and the individual’s rights to personal security tilts in favor of a standard less than PC in such cases, the 4thA is satisfied if the officer’s action is supported by RS to believe that criminal activity is afoot. (Terry & Sockolow)

C. Terry v. Ohio (SC 1968, p181)— Stop and frisk is a search and seizure under 4thA; but not governed by warrant requirement— need swift action based upon the on-the-spot observations of the officer

1. Reasonableness clause governs!! Two part reasonableness inquiry...

a. (1) Was the officer’s action justified at inception?  Balance the need to stop/frisk against the invasion which the search entails.  

i. Need to focus on the governmental interest which allegedly justifies official intrusion on the constitutionally protected interest of the private citizen.

(1) Interest for stop( Effective crime prevention and detection—in appropriate circs an officer can approach a person for the purposes of investigation

(2) Interest for search( Officer safety—need to ensure person officer is talking to isn’t armed and dangerous
ii. Need more than just a hunch.  Need facts and reasonable inferences that would support a reasonable man’s belief that the action was appropriate.
iii. Need REASONABLE SUSPICION
b. (2) Was it reasonably related in scope to the circumstances which justified the stop/search in the first place?

i. Sole justification of search is protection of officer and others nearby, so it must be confined in scope to an intrusion reasonably designed to discover guns, knives, clubs, etc.
2. Where officer has reason to believe he is dealing with a dangerous individual, and reasonable inquiries have not dispelled that belief, the officer can conduct a limited search for weapons for his protection, regardless of whether he has PC to arrest.

3. Weapons seized during the search are admissible.

4. Do not need to give Miranda warnings during a Terry stop

D. Applying Terry
1. Reasonable cause for a stop and frisk can be based on an informant’s tip, doesn’t have to be officer’s personal observation. Adams v. Williams (SC 1972, p190)
2. PA v. Mimms (SC 1977, p.193)—Officers in the course of a legal stop of an automobile have an automatic right under Terry to order the driver out of the vehicle.

a. Balance( State interest—officer safety—very strong, and the additional instrusion on the driver is de minimis.  
b. Dissents argued against the bright line rule—not supported by safety concerns, and leaves unlimited police discretion.

3. Mimms applies to passengers as well.  MD v. Wilson (SC 1997, p195)

4. NY v. Class (SC 1986, p197)—Court authorized limited investigative entry into car during course of stop
a. Used a reasonableness balancing inquiry

b. Although there was a search, the search was reasonable because diminished REOP in VIN #, and in order for officer to get # it is reasonable to move papers obscuring it.  Don’t need to ask driver to move it, b/c of Mimms. 

5. MI v. Summers (SC 1981, p198)—Officers with a search warrant can require occupants of the home to remain while the warrant is execute—such a seizure would always be reasonable

E. When does a Terry Stop Occur?  The line between “stop” and “encounter”...
1. Lobbies, street, other open places(Free to Leave Test: A person has been “seized” within the meaning of the 4thA if, in view of all the circs surrounding the incident, a reasonable person would have believed that he was not free to leave.
a. Established by Mendenhall (SC 1980,p199)—Only Brennan and Stewart
b. Free  to leave test is appropriate when police question a person walking down the street or through an airport lobby (Bostick)
c. The reasonable person presupposes an innocent person—guilty person might be overly sensitive (Bostick)
d. Airport: FL v. Royer (SC 1983, p199)( plurality applied the “free to leave” test
i. Where officers asked ( to accompany them to police room, while retaining his license, plane tix, and luggage, he was effectively seized.  The circs amounted to such a show of official authority that a reasonable person would not have believed he was free to leave.
ii. Dissent said even if stop, stop was supported by RS, and police lawfully obtained consent.

iii. Pg. 202( other examples of airport confrontations
e. Majority of court adopted the “free to leave” test in INS v. Delgado (SC 1984, p203)
i. Questioning, by itself, unlikely to result in a 4thA violation, even though uniformed armed agents were at exits, they were there to ensure that all employees were questioned.

(1) The fact that most people respond to a police inquiry doesn’t eliminate the consensual nature of the response.
f. Not SC though, what about free to leave test?
2. Bus Sweeps: Different test because person is seated on bus and has no desire to leave.
a. Bostick (SC 1991, p206)—Alters the free to leave test, appropriate inquiry for bus sweep is “whether a reasonable person would feel free to decline to officer’s requests or otherwise terminate the encounter
i. Free to leave test doesn’t work; passenger waiting for bus to leave doesn’t feel free to leave for other reasons.

b. Drayton (SC 2002, supp22)—Uses Bostick test; Citizens do not need to be informed of their right to refuse when seeking a warrantless consent search
i. Officers didn’t block exit or aisle as they questioned, didn’t brandish weapon, spoke in a polite, quiet voice, but didn’t inform passengers of their right to cooperate, so SC says bus passengers consent voluntary

3. Street Encounter: An encounter doesn’t implicate the 4thA in Fed Law (NYS law is diff.)

a. A seizure does not occur simply because an officer approaches an individual and asks a few questions. 

b. Cardoza, 1st Cir., p204; Proposes Alternate Test: Police conduct, viewed from the totality of the circs, must objectively communicate that the officer is exercising his or her official authority to restrain the individual’s liberty of movement to find a seizure

i. Based on coerciveness, not what reasonable person would think

4. Intent: Seizure occurs when there is a governmental termination of freedom of movement through means intentionally applied (Scalia, Brower, 1989 p209)

	Factors—show coerciveness

· Application of force

· Intimidating Movement

· Overwhelming Show of Force

· Brandishing of Weapons

· Blocking of Exits

· Threats

· Commands or authoritative tone of voice


	Not Factors

· Showing Badge (Drayton, INS)

· Wearing Uniform or armed—may be reassuring, required, necessary for safety (Drayton)

· Officer at Exit—poses no reasonable threat of detention (INS)

· That few people choose to cooperate—still voluntary, people cooperate b/c cooperation enhances safety (Bostick)

	People don’t need to be informed of their right to refuse, (Drayton) but knowledge of the right to refuse is one factor that may be taken into account.  TOTALITY OF CIRCS


5. The Suspect that Doesn’t Submit
a. California v. Hodari D. (SC 1991, p210)—
i. Two types of seizures

(1) Officer physically touched the person( seizure whether person submits or not
(2) Non-physical displays, such as pursuit( must be such that a reasonable person would not feel free to leave and the citizen must actually submit

ii. Policy—public should be encouraged to comply with the police; don’t want to reward not complying suspects by finding a search

iii. Stevens’ Dissent—majority erred in focusing on the suspect’s reaction to an officer’s conduct rather than the conduct itself.

iv. After Hodari, pre-seizure conduct not subject to 4thA scrutiny (Carter, 7thC,1992, p214)
b. When has a suspect submitted?

i. Hernandez (9th Cir 1994, p212)—no submission where suspect stopped momentarily and made contact as officer approached, then turned and fled.

(1) ( was never seized because he never submitted to authority, nor was he physically subdued.

ii. Coggins (3d Cir 1993, p212)—seizure found where ( made a clear request to leave, was ordered to stay, sat back down, then got up and fled.
c. Anti-loitering ordinances: Chicago v. Morales (SC 1999, p213)—found anti-loitering statute unconstitutionally vague because it violated the requirement that a legislature establish minimal guidelines to govern law enforcement; the statute provided almost unlimited discrestion.
F. Grounds for a Stop: Reasonable Suspicion
1. Two Prong Test for Reasonable Suspicion( Cortez Test
a. (1) Source of the information upon which RS is based

i. Adams v. Williams—RS can be based on an informant’s tip

ii. AL v. White (SC 1990, p217)—an anonymous informant’s tip that was significantly corroborated by an officer’s investigation provided RS for a stop

(1) Relied on Adams and Gates ( Informant’s BK and V remain highly relevant in determining the value of an informant’s report.  Factors also relevant in RS context, must adjust for lower showing required to meet that standard.

(2) Info can be less in quality or quantity, but also can be less reliable.

iii. Florida v. JL (SC 2000, supp30)—anonymous tip, without more, that a person is carrying a gun is not sufficient to justify a stop and frisk.

(1) Anonymous tips are less reliable than tips from known informants, and alone seldom demonstrate the informant’s basis of knowledge or veracity.
(2) Tip contained no predictive information so lacked indicia of reliability

(3) Tip needs to be reliable in both its assertion of legality and its tendency to identify a particular person.
(4) No firearm exception—would allow harassment, exception might swallow the rule
b. (2) Quantum of Suspicion: Evaluate whether the info is sufficiently suspicious to justify a stop

i. US v. Cortez (SC 1981, p220)—Based on totality of circs officers must have a particularized and objective basis for suspecting the particular person stopped of criminal activity.  Particularized suspicion consists of two elements:

(1) Must be based upon all the circumstances; deals w/ probabilities not certainties
(2) Assessment must raise a suspicion that the particular individual stopped is engaged in wrongdoing.
ii. This process allows officers to draw on their own experience and specialized training to make inferences from and deductions about the cumulative information available to them

iii. Need to give due weight to factual inferences drawn by local judges and law enforcement officers. (Ornelas, SC 1996, p224)  However, mere hunch not enough.
iv. Need to look at all factors together, not separately. (Arvisu)  Each alone may be innocent, but when taken together may warrant further investigation.

2. RS is materially different from PC( like possible cause
a. Analytical framework is similar to PC

i. Commonsense analysis about the facts that are present

ii. Gives deference to the expertise of law enforcement officers

iii. Consider totality of the circs because, while each fact alone may seem innocent, the factors considered in the totality may not

b. Less demanding that PC( stop is permissible if fair possibility of criminal activity

c. Don’t forget!!! Search for law enforcement purposes requires PC, can’t justify under Terry

3. Examples of Reasonable Suspicion

	Case
	Factors
	RS?

	US v. Arvizu (SC 2002, supp35)
	(1) Electronic chkpt sensor went off at time of border guard change, (2) minivan (type of vehicle smugglers use), (3) driver appeared stiff and rigid, (4) ignored officer, (4) kids in back seat had knees up high, (5) when followed children turned and waved, (6) agent had never seen anyone picknicking or sightseeing in that area, (7) van registered to a smuggling town
	Yes, based on totality of circumstances and given due weight to inferences drawn by the law enforcement officer and the dist judge, the officer had RC to believe that ( engaged in illegal activity.

	US v. Ornelas-Ledesma (7th Cir. 1994, p222) (rev’d by SC on std of review)
	Traveled from narcotics source state, checked into motel late at night without reservations, traveling in a car favored by traffickers, names came up in drug database (NADDIS)
	Yes, but would not have been RS without the NADDIS hits

	US v. Hensley  (SC 1985, p230)
	Several days after tavern robbery informant told police that Hensley had driven get away car.  PD issued wanted flyer that described Hensley, and the date and location of the robbery.  Officer pulled car over, approached with gun.  He saw a gun under the seat of the passenger, arrested the passenger, and searched the car.  Another gun was found and Henley was arrested.
	Yes, Terry can be used to investigate completed crimes, where police have RS, grounded in specific facts, that a person they encounter was involved in a completed felony.  Can use collective knowledge, RS was present in this case.

	Baron-Cabrera (p.225)
	(1) Ryder truck unaccompanied by another vehicle, (2) on remote road, (3) road near Mexico, (4) known as smuggling corridor bypassing checkpts, (5) four vehicles had been stopped w/I same month carrying aliens, (6) driver became noticeably agitated, (7) slowed to 10m b/l speed limit, (8) drove over middle line, (9) drove in stiff manner
	Yes, agent credible witness, 9/10 s enough time to observe driver’s demeanor

	IL v. Wardlow (SC 2000, p237)
	Suspect fled upon seeing a caravan of police vehicles converge on an area known for heavy drug trafficking.
	Yes, RS was present.  Stop occurred in a high crime area and suspect fled unprovoked.  Such conduct is suggestive of wrongdoing.

Unprovoked flight not mere refusal to cooperate, diff from Royer
Strong Dissent (see p239)

	US v. Rodriguez (9th Cir. 1992, p229)
	(1) driver in old car, (2) looked straight ahead, (3) kept both hands on wheel, (4) didn’t acknowledge the officer, (5) truck heavily loaded, (6) road known to smugglers, (7) truck model a favorite of smugglers, (8) truck swerved
	No, testimony looked like a fabricated, recycled profile of suspicious behavior.  Factors could fit too many people.

	US v. Garcia-Camacho (9thC 1995)
	Hispanic driver, truck heavily laden, moving faster than flow of traffic, and didn’t acknowledge officers
	No

	Particular Permissable Factors( may be unremarkable in one instance, but not another
· Flight (Wardlow)

· Character of area (Adams v. Williams)

· Give deference to officer’s inferences
· Slowing down, stiffening of posture, failure to acknowledge office


4. Race and Profiling
a. Can’t Use Race: St.Paul v. Uber (Minn.App. 1990, p232)—A person’s race or presence in a high crime area may not, without more constitute RS.

i. Simply being on a public street in an area where on might buy drugs or find a prostitute doesn’t justify a stop

b. Can Use Race: US v. Weaver (8th Cir. 1992, p232)—while suspect’s race cannot be the only factor supporting s stop, it can be considered together with other suspicious factors.

c. Equal Protection: Although 4thA doesn’t apply to encounters, the Equal Protection Clause provides citizens a degree of protection independent of the 4thA.  EPC protection relevant even if no search occurs.
i. US v. Avery (6th Cir. 1997)—EPC imposes limits on an officer’s decision who to encounter, and also imposes limitations on pre-contact tracking of a suspect.
ii. Very difficult to prove, however.

d. Profiling: Officers often use profiles to determine whether the contact of someone is sufficiently suspicious to justify a stop

i. US v. Sokolow (SC 1989, p235)—Fact that factors are set out in a profile doesn’t distract from their evidentiary significance as seen by a trained agent.

(1) The relevant inquiry is not whether particular conduct is innocent or guilty, but the degree of suspicion that attaches to particular

(2) Dissent—Significant DEA agent was using a profile; reflexively relying on a profile of drug courier characteristics runs a great risk of subjecting individuals to unwarranted police detention and harassment.
ii. Some profile factors are far too broad to support RS in the courts.

(1) Ex. Driving through Ark. in car from CA, which is source state for drugs

G. Limited Searches for Police Protection Under Terry: Frisks, Protective Sweeps
1. Cannot be used to search for evidence

a. MN v. Dickerson (SC 1993, p239)—Terry frisks are only justified for protective purposes.

i. Officer felt small hard object in suspect’s pocket; knew not a weapon, but continued to squeeze.  Concluded object was crack, pulled it out.

ii. Officer overstepped the bounds of the strictly circumscribed search for weapons; must exclude evidence.

b. Can inspect objects only if it is reasonably likely that the object is a weapon.

i. US v. Swann (4th Cir. 1998, p244)—reasonable officer could have justifiably believed that stack of credit cards in sock was a weapon, so search/seizure reasonable.
2. Suspicion Required: Varies
a. Less Deference: NY Ct. of Appeals( Frisk requires reliable knowledge of facts providing reasonable basis for suspecting that the individual to be subjected to the intrusion is armed and may be dangerous.

b. More Deference: Most courts have given more deference to police concern about the risk of harm involved in making a stop.

i. Ex. US v. Rideau (5th Cir. 1992, p241)—Frisk justified where officers on patrol in high crime area, saw man in road, flashed light at him, he stumbled, officer approached, man backed away, and officer reached out and frisked.  CA found officer had RC to believe ( posed a threat of harm—could have been backing away to get time to draw weapon.

ii. Time and location can play into officer’s evaluation of safety concerns.

3. Terry Extends to Protective Searches of Area
a. MI v. Long (SC 1983, p242)— SC held that Terry permits a limited examination of an area from which a person, who police reasonably believe is dangerous, might gain immediate control of a weapon, such as the passenger compartment of a car.

i. Long stopped by officers who saw him driving erratically before he swerved into a ditch.  Officer shined a light into the car and saw a hunting knife; a protective search for weapons was conducted in the passenger compartment.  
b. US v. Brown (8th Cir. 1990, p243)—relied on Long to uphold a search of a locked glove compartment, when the officers had reasonable suspicion of drug activity.
i. Court concluded weapons and violence frequently associated with drugs.
ii. Seems like the type of per se rule rejected FL v. JL. . . 

c. Protective Sweeps
i. MD v. Buie (SC 1990, p245)—Protective sweep justified by an officer’s reasonable suspicion that the area swept harbored a 3d party posing danger to the officer or others.
ii. Protective Sweep ( quick and limited search of a premises, incident to arrest and conducted to protect the safety or officers or others.  Can only be conducted for safety purposes, not to prevent destruction of evidence.

iii. Henry (DCcir. 1995, p.246)—Can do Buie search of home where arrest takes place right outside home.

4. Persons Other Than the Suspect
a. 9th Cir adopted an automatic companion rule, but that has been rejected by other courts as inconsistent with Terry’s case by case approach
b. Ybarra v. IL (SC 1979, p244)—Court refused to uphold search of bar patron who happened to be present when the police arrived to conduct a search of the bar pursuant to a valid search warrant.  Need specific facts to indicate that Ybarra is armed and dangerous.
H. Brief and Limited Detentions: The Line Between “Stop” and “Arrest”
1. Forced Movement of Suspect to a Custodial Area( 
a. Royer (p248)—an investigative detention must be temporary and last no longer than is necessary; investigative means employed should be the least intrusive means reasonably available to verify or dispel the officer’s suspicion in a short period of time.
i. Some forced movement of a suspect might be justifiable during a Terry stop, but PC required if the officer forces the subject to move in order to further the investigation or to place more pressure on the suspect.
b. US v. Ricardo D (9th Cir. 1990, p248)—taking person by arm and placing him in squad car impermissible under Terry
2. Forced Movement for ID Purposes
a. Many courts have found that if RS exists, it is permissible to transport suspect a short distance for purposes of ID by witnesses.

b. Ex. People v. Hicks (NY 1986, p249)—took suspect for a 1m car ride to be ID’d at robbery site

3. Investigative Techniques
a. Kaupp v. Texas (SC 2003, supp41)—a forced transportation and interrogation of a suspect constitutes an arrest for which PC is required.

i. Police suspected Kaupp, a teenager, of murder.  They entered his house at 3am, went to his bedroom, put him in handcuffs, took him to the murder site, then the sheriff’s station, where police took off his handcuffs, gave him Miranda warnings, then Kaupp confessed.
ii. Kaupp had answered OK when told he needed to go with the officers, so state claimed consent
iii. SC( Kaupp’s Ok is no showing of consent under the circs

b. Purpose of Terry stop is to investigate the facts upon which RS is based, so some preliminary investigation, designed to clear up or develop RS, is permissible:
i. Preliminary investigation of suspect’s identity (e.g. request for id, vehicle registration, search for outstanding warrants, license check)

ii. Questioning concerning suspicious circumstances

iii. Canine Sniff—as long as related in circs that justified stop in first place

c. Some investigative techniques are themselves so intrusive or extensive as to require PC

i. Ex. Search for evidence; Intrusive Physical tests
d. Questioning or other investigation that goes beyond scope of the RS for which suspect stopped not permitted

i. Ex.  Can’t continue traffic stop to search for guns or drugs (Salzano)

e. If, however, in the course of a stop to investigate crime A, the officer obtains RS to investigate crime B, then the detention can be extended to investigate Crime B (Ervin)
f. OH v. Robinette (SC 1996, p253)—suspect doesn’t need to be told stop is over and he is free to go; ok if suspect consents to search after RS has been dispelled

4. Interrogations and Fingerprinting
a. Dunaway v. NY (SC 1979, p253)—detention for custodial interrogation—regardless of its label—intrudes so severely on interests protected by the 4thA as necessarily to trigger the traditional safeguards against illegal arrest

i. Can’t detain a suspect and transport him to station house for questioning without PC

b. Davis v. MS (SC 1969, p253)—in light of nature of fingerprinting, arguable that in some narrowly define circumstances such detentions might comply with the 4th A, even though no PC
i. Davis not those circs—subjected to both interrogation and two sets of fingerprinting, didn’t comply w/ 4th A

c. Hayes v. FL (SC 1985, p254)—officers investigating a series of rapes had RS, but not PC, to believe Hayes was perp, and took him to station to be fingerprinted, without his consent.  SC found arrest had occurred b/c police forcibly moved Hayes to station house.

i. Specifically said that a brief detention in the field for fingerprinting not necessarily impermissible under 4th—fingerprinting itself relatively minimal intrusion

5. Time Limits on Terry Stops
a. No absolute time limit: Appropriate to examine whether the police diligently pursued a means of investigation that was likely to confirm or dispel suspicions quickly, during which time it was necessary to detain the defendant.  
i. US v. Sharpe (1985, p254)—Total detention time of truck and occupants 45 min didn’t exceed the time limits of a permissible Terry stop.  Officers test—didn’t involve any delay unnecessary to the legit investigation, partly b/c suspects contributed to the delay

ii. Davies—reasonable to delay suspects 30m to await supervisors
iii. Bloomfield—OK to detain suspect 1hr while waiting for drug dog

iv. Simmons—40m detention not unreasonable in course of traffic stop

6. Show of Force During Terry Stop
a. Use of handcuffs and guns ok where there is reasonable suspicion to believe they are necessary to protect officer from harm.  (Allen (NY) relying on Terry and Adams)

i. Ex. OK where officer chased suspected armed bank robber down dark alley in high crime area (Merkley, 10cir)
b. Use of guns and handcuffs has resulted in civil rights actions a/g officers (Ex. Oliviera) if degree of restraint too intrusive to be classified as an investigative detention

c. Concern that aggressive tactics are being used disproportionately a/g minorities.
I. Detention of Property Under Terry
1. Some detentions of property can occur upon RS
a. US v. VanLeeuwen (SC 1970, p259)—ok to detain a mailed package for more than a day, while investigation was made for purposes of establishing PC and obtaining a warrant

b. Dass (9thCir)—RS doesn’t justify detention of mail for 7-23 days, where the delay could have been reduced to 23h
2. US v. Place (SC 1983, p260)—if a person is traveling with his property, then a seizure of that property intrudes on both the suspect’s possessory interest in his luggage as well as his liberty interest in traveling

a. Officer’s detained Place’s luggage for such a long period that PC was required; since police only had RS the detention was illegal
b. The detention of his luggage was tantamount to a detention of Place himself

c. Delay was caused by failure to transport dog prior to Place’s arrival—therefore officers had not diligently pursued the investigation

3. Longer seizures than Place have been permitted of packages on the ground that liberty interest not impaired by non-delivery of package (LaFrance 1stCir, p261)

J. Limited Searches for Evidence by Law Enforcement Officers Under Terry
1. AZ v. Hicks (SC 1987, p262)—PC required for cursory search of stereo parts that disclosed serial #

a. Scalia( a search is a search
K. Application of the Terry Reasonableness Analysis Outside the Stop and Frisk Context
1. Apparent that the balancing analysis could be applied in a wide variety of contexts to allow intrusions on less that PC and without a warrant
2. US v. Knights (SC 2001, supp43)—Probation order required Knight to submit to a search anytime without probable cause.
a. SC declines to decide consent issue; concludes that search was reasonable under the general 4thA approach of examining the totality of the circumstances (cites Robinette)
b. Need to balance government and individual interests
c. Status as probationer informs both sides of the balance( the balance of the considerations requires no more than reasonable suspicion to conduct a search of this probationer’s house.
VI. Search Incident to Arrest: Exception to the warrant requirement
	SITA( Upon arrest can search the arrestee’s person and the area within his immediate control

· SITA lawful exception to the warrant requirement
· Justifications for bright line rule: (Chimel / Robinson) Reasonable because....
· Need to disarm the suspect in order to take him into custody

· Need to preserve evidence on his person for later use in trial

· Privacy interest abated by arrest (Powell, concurring in Robinson, also Belton)

· Officer doesn’t need to show that any justification exist

· An arrest based on PC is reasonable; that intrusion being lawful, a SITA requires no additional justification by the officer.  (Robinson)

· Bright Line Rule: It is the fact of the lawful arrest which establishes the authority to search (Robinson)
· Need predictability and easy application
· Officer gets three searches (Chimel)
· The person of the arrestee in order to remove any weapons
· Get full search—not just frisk (Robinson)
· The area within the control of the arrestee—full search, not frisk of area
· Grab area
· Grab area determined at time of arrest, not search

· Can’t search entire house if person arrested in home unless exigent circs 

· But not closed containers (Chadwick, footlocker can’t be opened)

· Containers on the person ok (Robinson, cigarette package)
· Can do Bouie protective sweep beyond grab area
· Evidence on the arrestee’s person
· Passenger compartment of car when occupant arrested always within immediate control, including closed or open containers (Belton)
· Different standard than Terry stop( can do full search, not just frisk; extended exposure to officer allows greater intrusion.  But, must actually have arrest—PC to arrest not enough (Knowles)


A. Historically: Warrantless search incident to arrest valid practice at the time the Bill of Rights was adopted.
B. Chimel v. Califormia (SC 1969, p264)—Upon arrest can search the arrestee’s person and the area within his immediate control
1. Officer’s came to Chimel’s home w/ arrest warrant for burglary of coin shop.  Officers looked through entire house, garage, and attic, and seized numerous items.

2. When arrest is made, it is reasonable for the arresting officer to:

a. Search the person arrested in order to remove any weapons( Otherwise officer’s safety would be endangered

b. Search for and seize any evidence on the arrestee’s person( Prevent concealment or destruction

c. Can also search the area into which an arrestee might reach in order to grab a weapon or evidentiary items.
3. Can’t routinely search entire house, or even within drawers and concealed areas in the room in which the arrest takes place; such searches may only be made under authority of warrant

C. Searches of Areas Incident to Arrest
1. Permitted if suspect handcuffed:
a. Ex. US v. Lucas (8th Cir. 1990)—Considering the totality of the circs, SITA of kitchen cabinet valid where the search occurred while suspect handcuffed and being escorted away from kitchen.
i. Kitchen was small, and two of Lucas’ friends were sitting at kitchen table

2. Grab Area: determined by time of arrest

a. Davis (6th Cir. 1986, p268)—court upheld seizure of rifle that had been in close proximity to the arrestee at the time of arrest.
i. Dissent( once suspect in squad car, exigency no longer exists
b. US v. Abdul-Saboor (DCcir 1996, p268)—grab area should be determined at the time of arrest, not at the time of the search; thus an officer’s search of an area after arrestee taken out of the room was permissible.

c. Cannot create the grab area by placing subject next to place/thing you would like to search

i. Ex. US v. Perea (2d Cir 1993, p269)—officers took bag out of taxi trunk and placed next to suspect—not a valid SITA

d. Containers: Unlike searches of the person, searches of possessions within an arrestee’s immediate control cannot be justified by any reduced expectations of privacy caused by the arrest

i. US v. Chadwick (p279)—search of footlocker at police station could not be justified as SITA b/c it occurred so long after Chadwick’s arrest

ii. Chadwick is potentially in conflict with Belton, allowing search of any container in car when occupant is arrested

iii. Lower courts have applied Robinson to allow searches of containers on someone’s person, like a purse or briefcase, and in some cases have read Belton to overrule Chadwick and allow searches of contained w/I arrestee’s grab area (see p286)
3. Post-Arrest Movements
a. WA v. Chrisman (SC 1982, p269)—Once officer placed his suspect under arrest he had the right to remain at his elbow

i. Cop found underage kid drinking, accompanied him to his dorm room.  Officer entered room and found pot.

ii. Search OK, officer had the right to follow underage drinker to and inside his room

iii. Every arrest must be presumed to present a risk of danger to the arresting officer; so it doesn’t matter if there is no affirmative indication that the arrested person might have a weapon available.
b. Ordered by Officer: US v. Butler (10th Cir 1992, p270)—Officer arrested Butler outside his trailer with an arrest warrant in an area strewn with glass.  Told him to go inside and put shoes on, followed him and found illegal weapons.
i. SITA ok because officers asked Butler to put shoes on out of concern for his welfare

4. Exigency
a. White’s dissent in Chimel suggested that an arrest will almost always lead to exigent circumstances to search beyond the arrestee’s grab area—argued for a bright line rule
b. Didn’t persuade majority—need exigent circs on the particular facts of the case; arrest itself not dispositive of whether there is a risk of destruction of evidence

i. Ex. Vale v. La (SC 1970)— Officers arrested Vale, a suspected drug dealer outside his home, went inside and searched the back bedroom, found drugs.  Not a valid SITA.
c. In many cases, the facts of the arrest will create exigent circs due to the risk that the arrestee’s family or friends will destroy evidence.

i. DC Cir standard (Socey)( officer can show an objectively reasonable belief that contraband is being destroyed if he can show: (1) a reasonable belief that 3d parties were in the home, and (2) a reasonable belief that these 3d parties knew of the arrest

5. Protective Sweep: Pursuant to Terry, officers can conduct a protective sweep beyond the spatial limitations of Chimel
a. Buie—protective sweep is a quick and limited search of the premises incident to arrest and conducted to protect the safety of police officers or others.

i. Limited to areas where a person may be hiding.

ii. No automatic right to conduct protective sweep—need RS that an individual in the area poses danger to the officers or others

D. Temporal Limitations
1. If officer has PC to arrest, than OK if search comes right before arrest (Rawlings v. KY, SC 1980, p272)

2. Chambers v. Maroney (SC 1970, p272)—No valid SITA where officers searched an automobile that had been imounded and brought to the station after the arrest of its occupants

a. Once an accused is under arrest and in custody, then a search made at another place, without a warrant, is simply not incident to arrest
3. US v. Edwards (SC1974, p273)—Court held that suspect could be searched incident to arrest the morning after being jailed at midnight.
a. Searches and seizures that could be made at the spot at the time of arrest may legally be conducted when the accused arrives at the place of detention.

b. Delay was nor unreasonable—substitute clothing could not be found at the late hour

E. Searches of the Person Incident to Arrest
1. US v. Robinson (SC 1973, p273)—Officer can automatically do a full search—not limited to a Terry frisk
a. Robinson arrested for a traffic violation, then searched.  Felt hard object in pocket, reached into pocket and pulled out crumbled cigarette packet.  Knew there weren’t cigarettes inside, looked inside and found heroin.

b. No 4th A volation( can search (1) the person of the arrestee and (2) the area within his control
c. CA—can’t do full search, only a Terry type search
d. NO!!! That dealt with a stop; in the case of an arrest, it is the fact of a lawful arrest which establishes the right to search.
i. Officer doesn’t need to give a reason

e. An arrest based on PC is reasonable; that intrusion being lawful, a SITA requires no additional justification.
2. No difference if officer has discretion to arrest, i.e. for a minor traffic offense (Gustafson, SC 1973 p278)
a. 4th Amendment doesn’t forbid a warrantless arrest for a minor criminal offense committed in officer’s presence—officer on the street won’t necessarily know whether an offense is one punishable merely by a fine, or by jail time. (Atwater, supp48)
3. Lower courts have disallowed body cavity searches unless there is a clear indication that evidence will be discovered and there is an emergency which precludes getting a warrant.  (MaryBeth G. and Clark, p279)
a. Conflict’s w/ Powell’s Robinson concurrence that arrested persons have no remaining REOP
F. The Arrest Power Rule Applies to Automobiles
1. NY v. Belton (SC 1981, p280)—When police have made a lawful custodial arrest of the occupant of an automobile, he may, as a SITA, search the passenger compartment of the auto and can examine the contents of any containers found w/I the passenger compartment
a. Cop stopped car on traffic offense, then arrested driver and passengers for mj possession.  Cop gave him and passengers, including Belton, Miranda warnings then searched each of their person, and the passenger compartment of the car.  Coke was found in Belton’s jacket in car
b. Generally articles in passenger compartment w/I grab area of occupants
c. Justification: not that arrestee has no privacy interest in container but that the lawful custodial arrest justifies the infringement of any privacy interest the arrestee may have

2. Scope of Belton
a. Applicable when person arrested away from car?
i. Strahan (6th Cir)—Belton clearly limits its application to occupants of a vehicle; no valid SITA where person arrested 30 ft away from car

ii. Franco (10th Cir)—valid SITA where ( drove his car to undercover drug transaction, but actual transaction done in car of undercover officer

iii. Adams (7th Cir.)—SITA not valid where ( standing near car, and not affirmatively linked to vehicle after arrest, b/c not occupant of car and car not w/I grab area

b. What about a hatchback? Trunk or passenger compartment?

i. Generally, courts hold that the passenger compartment includes any area generally reachable without exiting the vehicle, without regard to the likelihood in that particular case that reaching was reasonable
G. The Arrest Power Rule Where No Arrest Takes Place
1. Knowles v. Iowa (SC, 1998, p288)—citation doesn’t justify the greater intrusion of a full search of car
a. Officer stopped Knowles but issued citation rather than arresting him, then conducted full SITA of passenger compartment

b. The concern for officer safety diminished to such a point that search isn’t reasonable
c. Don’t extend bright line rule of Belton to citation
2. May be providing officers with an incentive to effect a full custodial arrest

VII. Pretextual Stops and Arrests
A. Whren v. US (SC 1996, p290)—Officer’s subjective intent for making a stop immaterial; look objectively at whether or not there was PC
1. Whren argued that traffic stop was pretext; argued for a new standard for traffic stops, whether reasonable officer would have made the stop (look at officer’s motive)
2. SC( nope, constitutional reasonableness of a traffic stop doesn’t depend on the motivations of the officer involved.  Have to look to Equal Protection clause for that, not 4thA
3. No need to balance the interests b/c PC is the balance!!
B. AR v. Sullivan (SC 2001, supp63)—court reaffirmed commitment to the Whren objective approach to questions of pretext.  Reversed AR court’s finding of an illegal search.

C. Equal Protection Clause
1. Though the 4thA permits a pretext arrest, if supported by PC, the EPC still imposes restraints on impermissibly class based discriminations.
2. Very difficult to prove EPC violations( huge evidentiary burden; intent problems as well

3. Remedy for EPC claims—no exclusionary rule, or requirement of dismissal

D. Legal justification for stop must be objectively grounded.

1. Ex. US v. Miller (5th Cir 1998, p298)—consent search invalid where no law prohibited the conduct for which ( was stopped.

VIII. Plain View and Plain Touch Seizures
A. Applied during searches conducted pursuant to a warrant or an exception to the warrant requirement
B. Coolidge v. NH (SC 1971, p229)—if officer’s have a right to be in a particular place and come upon evidence that they have PC to believe is subject to seizure, they may seize it.

1. If object comes into view during SITA that is appropriately limited, it may be seized w/o a warrant
C. Horton v. CA (SC 1990, p299)—discovery of evidence in plain view need not be inadvertent
1. Warrant issued to search Horton’s home for proceeds of a robbery.  While executing, found weapons in plain view and seized them.  Officer said he was also looking for things connected with the robbery, so not discovered inadvertently.

2. If the scope of the search exceeds that permitted by the validly issued warrant or the character of the relevant exception from the warrant requirement, the subsequent seizure is unconstitutional

a. Possessory interest is protected

D. Rules( Set out in Horton
1. Officer must not have violated the 4th A in arriving at the place from which the evidence is plainly viewed

2. The item must not only be in plain view, but its incriminating character must be “immediately apparent.”

a. Ex. Microscopic fibers in carpet not immediately apparent

3. Officer must not only be lawfully located in a place where the object can be plainly seen, but he or she must also have a lawful right of access to the object itself.

a. Ex. Can’t trespass to get to an object that it plainly viewed legally

4. Officer can’t exceed the scope of the warrant or the relevant exception from the warrant requirement
E. AZ v. Hicks (SC 1987, p304)— Need PC to seize an item in plain view during the course of legal activity; additionally that PC must be readily apparent—must exist without further search.

1. Officer moved stereo components to obtain serial numbers( this was a search, serial number wasn’t in plain view. 

F. Plain Touch
1. MN v. Dickerson (SC 1993, p305)—There is a plain touch exception to the warrant requirement, but it is limited to objects whose contour or mass makes its identity immediately apparent.

a. Officer felt pea shaped lump in Dickerson’s pocket; based on touch concluded there was PC to believe object was contraband and pulled object out

b. The officer must have PC to believe the item is contraband before seizing it.
c. Officer’s conduct here went beyond the plain touch exception, as he pushed and prodded the object going beyond the boundaries of a Terry frisk.
IX. Automobiles and Other Movable Object
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A. The Carroll Doctrine
1. Caroll v. US (SC 1925, p307)—Police may search an auto without a warrant if they have PC to believe it contains evidence.

a. Car was stopped by prohibition agents, (’s car was searched without a warrant, and gin was found behind the upholstering of the seats

b. Warrant could not have reasonably been demanded in light of the mobility of the vehicle

2. Right to search not dependant on the right to arrest( distinguished from SITA

a. Doesn’t matter whether driver was arrested, or his spatial relationship to the car

3. Two Part Inquiry:
a. Was there PC to believe the auto contained evidence?

b. Was there an exigency requiring an immediate warrantless search.

B. Progeny of Carroll
1. Chambers v. Maroney (SC 1970, p309)— Reasonable to carry search out at police station without warrant
a. ( arrested in car, which was taken to police station and thoroughly searched.
b. Erodes factual mobility as the basis for the exception

c. Due to its mobility a car can be seized pending the obtaining of the warrant; and a search without a warrant is permitted because the search of the car is no more intrusive than would be the seizure of the car pending a warrant

2. Coolidge v. NH (SC 1971, p312)— Search of car invalid b/c no exigency existed
a. Police obtained warrants, later found to be defective to arrest ( and search his car.

b. Automobile seized from driveway, searched two days later at the police station, and twice more in the following months.

c. First, and last case where warrantless auto search held to be invalid for that reason

3. Cardwell v. Lewis (SC 1974, p313)—Plurality of the court rejected contention that mobility of car b/f it is seized makes a difference
4. TX v. White (SC 1975, p313)—SC upheld warrantless search of car that had been towed to the police impound lot

5. MI v. Thomas (SC 1982, p313)—the justification to conduct such a warrantless search doesn’t vanish once the car is immobilized.
6. Lower courts have interpreted Coolidge as applying only if the officers had a clear opportunity to obtain a warrant b/f seizing the car

C. Diminished Expectation of Privacy Rationale
1. Exigency not a sufficient basis post Chambers, White, &, Thomas
2. CA v. Carney, (SC 1985, p313)—mobility not only rationale for auto exception ( decreased EOP in cars
a. 2 reasons for the vehicle exception:

i. Ready mobility

ii. Less vigorous warrant requirement b/c expectation of privacy in cars significantly less than homes or offices

b. So even where car not mobile, the decreased expectation of privacy justifies the application of the vehicle exception
c. Diminished expectation of privacy results from pervasive regulation of cars

3. PA v. Labron, (SC 1996, p314)—exigent circs not required to justify the search of an auto

a. If car is readily mobile and PC exists to believe it contains contraband, the 4thA permits police to search the vehicle without more

4. MD v. Dryson, (SC 1999, p314)—automobile exception has no separate exigency requirement and PC alone is enough to satisfy the auto exception to the 4thA’s warrant requirement

5. Motor Homes
a. Carney (p315)( police validly searched a motor home with PC, but no warrant, when the motor home was parked in a lot.

i. Motor home lends itself easily to use as an instrument of drug trafficking

ii. Might be different if motor home was situated in such a way that made it objectively clear it was being used as a home

6. Automobile exception extends to airplanes (Nigro, 6th Cir p316)

7. FL v. White (SC 1999, p316)—no warrant needed to seize a car cops had PC to believe was subject to forfeiture.

a. Officers had PC to believe the car itself was contraband under FL law.

D. Movable Property—In and Out of Cars
1. Confusion—pre-Acevedo
a. US v. Chadwick (SC 1977, p317)—the mobility of a footlocker justified its seizure upon PC, but a warrant was needed to search  the footlocker, unless exigent circs rendered the seizure insufficient to protect the state interest. (e.g. if it was ticking)
i. Higher expectation of privacy in the footlocker( Luggage intended as repository of personal effects, unlike auto, which is intended for travel
ii. Search of interior of footlocker far greater intrusion than seizure of it
b. AK v. Sanders (SC 1979, p318)—warrant required to search a suitcase that had been placed in the trunk of a taxi; officers only had PC to search the suitcase, not the whole taxi.
c. US v. Ross (SC 1982, p318)—upheld warrantless search of bag & pouch found during search of car
i. Ok b/c officers had PC to search entire car for drugs
2. CA v. Acevedo (SC 1991, p319)—Court explicitly rejects Chadwick, and holds that officers can open containers found in the car, whether PC directed at whole car or container.
a. Officer followed package containing drugs, which they had PC to believe was in the trunk of Acevdeo’s car.  Stopped him, searched the trunk, and found the drugs.
b. Lower court held that officer only had PC to believe the bag contained drugs, so it was controlled by Chadwick, and although he could have seized the bag, he couldn’t open it w/o a warrant
i. Recognized the dichotomy between Ross and Chadwick—if had PC for whole car could have opened it.
c. SC( Ross rejected the distinction between containers and cars; EOP in one’s car same as EOP in the container.

d. Opposite holding would compel officer’s to state they have PC in whole car and undertake a more intrusive search—bad!!
3. Acevedo gives the police the incentive to follow a suspect with a container, and wait til it is placed in a car

4. Delayed Search of Containers: 
a. US v. Johns (SC 1985, p326)—Auto exception applied where customs agents searched packages 3 days after removing them from trunk of car.
i. Ross would have allowed a search of the package in the trunk, and previous cases authorized a delayed search of the trunk.
5. Search of Passenger’s Property
a. Ross and Acevedo upheld search of containers owned by driver

b. WY v. Houghton (SC 1999, p327)—warrant not required to search passenger’s purse, since there was PC to believe that drugs were in the car in which the purse was located
i. If PC justifies the search of a lawfully stopped vehicle, it justifies the search of every part of the vehicle and its contents that may conceal the object of the search

ii. Passengers have the same reduced expectation of privacy that drivers have

iii. If rule were different, driver would put contraband in passengers belongings

c. Rule might be different if passenger had purse on her person (Breyer concurring, Houghton)

6. US v. DiRe (SC 1948, p328)—PC to search car does not justify body search of passenger
X. Exigent Circumstances
A. Generally
1. Reasonable Clause Controls( where there is no time to consult a magistrate the warrant clause shouldn’t stand in the way of gathering evidence that could be gathered if there was time to obtain one.
a. Concern of abuse of officer discretion still present; exigencies might affect an officer’s perspective
2. Excuses officer from having to obtain a magistrate’s determination of PC; does not permit search in absence of PC

3. Officer must have PC to search, and PC to believe that the persons or items to be searched and seized might be gone, or that some other danger would arise before a warrant could be obtained and the search conducted.

4. Applies to both arrests and  searches (ex. If exigent circs are present, can make in-home arrest without warrant, or search a container)
B. Hot Pursuit
1. Rule: If officers in hot pursuit of a subject will excuse an arrest warrant where one would otherwise be required, and will also excuse search warrant requirement where search of area must be conducted to find suspect

2. Rationale: Suspect, knowing he is being pursued, may seek to escape, destroy evidence, or create a threat to public safety.
3. Warden v. Hayden (SC 1967, p332)—Officer’s pursued suspect into his house; looked for both him and weapons.  Incriminating clothes found in washer admissible, b/c officers had the right in the emergency circumstances to search the washer for weapons, and thus the seizure of the clothing permissible under plain view doctrine.

4. Suspect must know he is being pursued
a. Welsh v. WI (SC 1984, p332)—hot pursuit inapplicable b/c suspect never aware that he was being pursued by officers
5. Doesn’t need to be high speed chase
a. US v. Santana (SC 1976, p333)—hot pursuit applied where officers had PC to arrest Santana, and approached her while she was standing in the doorway of her home.  When she saw the officers, she quickly went into her house.  Hot pursuit justified the police following her into the home and placing her in custody.
i. Suspect can’t defeat arrest by running inside a house
C. Police and Public Safety
1. Rule: Warrant excused if delay would result in significant risk of harm to the police or members of the public
2. Rationale: The risk to public safety excuses the warrant
3. Ex. When police found Nicole Simpson, went into OJ’s house, b/c thought he was in danger.  The risk of danger to people in the Simpson home excused the officers from getting a warrant.

4. US v. Riccio (10th Cir. 1984, p333)—Shoot out developed during arrest, officers entered (’s trailer to attend to the wounded (.  Evidence found during their entry was admissible at trial, b/c the entry was justified by exigent circumstances.
5. Often invoked in tandem with hot pursuit
6. O’Brien v. City of Grand Rapids (6th Cir. 1994, p334)—Neither “hot pursuit” or “threat of public safety” justified officer’s warrantless probe into O’Brien’s house 4 hrs after he threatened police

D. Risk of Destruction of Evidence
1. Rule: If evidence will be destroyed in the time it takes to get a warrant, the warrant requirement will be excused.  Need to show an “imminent threat of destruction.”
2. Often arise in drug cases( but no per se rule!!  Fact based inquiry
a. US v. McDonald (2d Cir. 1990, p338)—10min after controlled drug buy, agents busted into apartment, performed a security sweep, and found drugs and guns in plain view.
i. Exigent circs existed; satisfied Dorman factors listed below

ii. Needed to prevent loss of evidence; Could have easily disposed of drugs by flushing down toilet; and prerecorded bill might be lost if the operation continued
3. Vale v. LA (SC 1970, p341)—emphasized fact based nature of EC inquiry; no exigent circs to search Vale’s home, when Vale was arrested outside the home for a drug offense
4. Richards v. WI (SC 1997, p341)—knock and announce requirement excused if imminent destruction of evidence; government argued that always present in large scale drug operation.  SC said no per se rule
a. Rejected bright line rule in favor of case by case approach

5. Seriousness of the Offense: Mincey v. AZ (SC 1978, p342)—no blanket exception to the warrant requirement for a murder scene; government must make a showing of exigent circs
6. Minor Offenses: Welsh v. Wisconsin (SC 1984, p343)—warrantless in-home arrest of drunk driver; government argued reasonable b/c evidence (breathalyzer results) would be destroyed
a. Arrest illegal( scope of exigent circs must be construed narrowly where the home is the target, especially where underlying offense is relatively minor
b. Brennan( ecigent circs exception in the home should rarely be sanctioned where only PC to believe a minor offense committed

7. Dorman Factors( not a canon, but a sampling.

a. ***The gravity or violent nature of the offense with which the suspect is to be charged

b. Whether the suspect is reasonably believed to be armed

c. Clear showing of PC to believe the suspect committed the crime

d. Strong reason to believe suspect is in the premises being entered

e. Likelihood that suspect will escape if not swiftly apprehended.

f. The peaceful circumstances of the entry

E. Impermissibly Created Exigency
1. (’s sometimes argue that police reveal their presence to create the exigency

2. McDonald—exigent circs not to be disregarded simply because suspect chose to respond to agent’s lawful conduct by attempting to escape, destroy evidence, or engage in any other unlawful activity

a. When officers act in an entirely lawful manner, they do not impermissibly create exigent circs

3. Look at totality of the circumstances( objective standard
a. Whren—no place for analysis of officer’s subjective opinions under 4thA

F. Prior Opportunity to Obtain a Warrant
1. If police can foresee that an exigency would arise at a certain time, and have a strong case of PC and ample time to obtain a warrant before the exigency occurs, then the opportunity to obtain the warrant precludes the later invocation of the exigent circs exception.
2. Officers not required to obtain a warrant at the first moment PC arises; can continue investigation and strengthen showing of PC

G. Telephone Warrants
1. F.R.Crim.P. allows warrants to be obtained by telephone, but only really saves travel time because an original warrant must be transcribed and prepared
2. Can consider the availability of telephone warrant to determine whether exigent circs exist

H. Seizing Premises in the Absence of Exigent Circumstances
1. Segura v. US (SC 1984, p349)—officers had PC to believe that apt used for drug trafficking. Officers entered apt, placed the occupant under arrest, and conducted a limited security sweep.  The officers then waited in the apt until search warrant was obtained, 19hrs later.
a. Even if warrantless entry was illegal, the search was based on a separate legal source, the warrant based on info possessed prior to the search.

b. Seizure only affects possessory interests, not privacy interests.
2. Il v. McArthur, (SC 2001, supp64)—police prevented man from entering his home, where they had PC to believe that he had hidden drugs inside, while they obtained a warrant.  No violation of 4thA b/c officer’s acted reasonably.
a. Balance the privacy related and law enforcement related concerns to determine if intrusion was reasonable.

i. Exigent circumstances present( danger that drugs would have been destroyed

ii. Police made effort to balance the privacy needs—didn’t search until received warrant, acted diligently in getting warrant
iii. Restraint was tailored to the need, being limited in time and scope

b. Offense here more serious than one in Walsh
XI. Administrative Searches
A. SC has applied the reasonableness clause to searches conducted for purposes other than traditional law enforcement. 
1. Balance the need for the particular search against the degree of invasion upon personal rights that the search or seizure entails.
2. Traditional requirement of warrant not well-suited to purposes as varied as school discipline, public safety, and administrative efficiency
3. If purpose of search is to obtain evidence for purposes of criminal law enforcement, then PC and warrant presumptively required.
B. Safety Inspections of Homes
1. Camara v. Municipal Court, (SC 1967, p352)—4thA covers searches by health inspector for housing code inspection, but don’t need PC that particular homeowner violating code.  Can get area wide warrant, based upon a finding that a search is in compliance with a reasonable administrative scheme.
a. Issuing officer need not evaluate the inspection program; only needs to decide whether an established inspection policy exists, and whether the inspection for which the warrant is sought fits within that program.
2. Griffin v. Wisconsin, (SC 1987, p353)—4thA doesn’t provide for a warrant based on less than PC; Camara was an exception for administrative searches.

a. Would denigrate the warrant requirement
C. Administrative Searches of Businesses
1. Involve different issues that those of homes.
a. May not be a search at all—some areas of businesses open to public
b. More complex regulatory concerns (ex. Restaurant inspector)
c. Possibly a diminished expectation of privacy
d. Concern over harassment and extortion by unscrupulous investigators.
2. See v. City of Seattle, (SC 1967, p352)—Applied Camara to inspections of commercial structures.

3. New York v. Burger, (SC 1987, p354)—Owner of commercial premises in a closely regulated industry has a reduced expectation of privacy, so the warrant and PC requirements, which fulfill the traditional standard of reasonableness have lessened application in this context.

a. Threshold question:  Is the business closely regulated?

i. Look at provisions regulating the business, license requirements, logging requirements, penalties for failure to comply with regulations
ii. Duration of regulatory scheme

b. A warrant-less inspection of a closely regulated business can be reasonable within the meaning of the Fourth Amendment only if 3 Criteria are met.

i. There must be a substantial government interest that informs the regulatory scheme pursuant to which the inspection is made.
(1) Ex. State has interest in regulating scrap metal dealer b/c of auto theft problem
ii. The warrant-less inspections must be necessary to further the regulatory scheme.

(1) Ex. Warrant might alert business owners to the pending inspection; surprise is crucial
iii. The statute’s inspection program must provide a constitutionally adequate substitute for a warrant.  The regulatory statute must perform the two basic functions of a warrant:

(1) Advise the owner of the commercial premises that a search is being made pursuant to the law and has a properly defined scope.

(a) To qualify, a statute must be sufficiently comprehensive and defined that the owner cannot help but be aware he is subject to periodic inspections.

(2) Must limit the discretion of the inspecting officers.

(a) To qualify, statute must be carefully limited in time, place, and scope.
c. Administrative scheme is not unconstitutional simply because officer may discover evidence of crime.  State can address a major social problem both through an administrative scheme and a penal code.
4. US v. Hernandez, (5th Cir. 1990, p361)—Although search of truck’s cargo area not justifiable as a SITA or Terry protective search; it was permissible as an administrative search under Burger, b/c statute authorized officers to inspect any load of commodities being transported on the highways of the state.
5. Surprise: Really false issue( really question is whether officials who need to make surprise inspection should be burdened with the warrant requirement.

a. Lesser v. Espy (7th Cir. 1994, p362)—responds to the argument that officer could get warrant before ever going to the business by offering an efficiency rationale; warrant requirement would over burden the dept’s ability to function
6. Administrative Searches Conducted by Law Enforcement Officer
a. Burger—administrative nature of search not negated b/c conducted by police officer
b. However, courts after Burger have applied stricter scrutiny to searches conducted by law enforcement officers.

c. US v. Johnson, 994 F.2d 740 (10th Cir. 1993)—evidence obtained in warrantless search excluded because the “admin. search was employed solely as an instrument of criminal law enforcement.”
i. The federal agent used the state regulatory inspection as a pretext for the search
ii. How does this gibe with Whren’s rejection of officer’s subjective intent??
D. Searches and Seizures of Individuals Pursuant to “Special Needs”
1. Searches and Seizures on the Basis of Reasonable Suspicion Rather than PC
a. NJ v. TLO (SC 1985, p364)—Upheld search of student’s handbag on basis of RS to believe student had cigarettes.  RS standard sufficient to protect the student’s diminished EOP in the school environment.  
i. Search effectuated special needs beyond ordinary law enforcement—specifically the state’s need to assure a safe and healthy learning environment. 
ii. PC standard would prevent school administrators from being able to discipline at an early stage.
iii. Watch out!! Not a Terry stop, No PC to search for evidence!!
b. TLO analysis used to uphold warrant-less searches of the office of a gov’t official, and the house of probationer( conditioning searches on PC would be deleterious to state interest.
c. More Intrusive Searches: A “special needs” search may be so intrusive as to require PC
i. Cornfield v. School District No. 230 (7th Cir. 1993)( Strip search of 16 year old found reasonable, but “as the intrusiveness of the search intensifies, so too does the 4th Amendment standard of reasonableness.”
ii. Jenkins v. Talladega City Bd of Ed (11th Cir. 1997)( civil rights action brought on behalf of two second graders strip-searched upon RS that they took $7.00 from a classmate’s purse.  Didn’t decide whether search violated 4th amendment, because officer’s were entitled to qualified immunity.  Dissent said search was unreasonable based on magnitude of crime.
iii. Arguable that cavity search on basis of RS would be unreasonable.
d. RS for a Search of Student’s Property: Des Roches v. Caprio (4th Cir. 1998, p366)

i. Search of each student must be viewed individually—not as an aggregate.  Not unreasonable to have RS to DesRoches after the search of the classroom and the other 19 students turned up nothing.

ii. 4thA not implicated until D actually punished for refusing to consent, at which point RS had developed
2. Suspicionless Searches of Persons on the Basis of “Special Needs”
a. Drug Testing of Employees
i. Skinner v. Railway Labor Executive’s Ass’n, 489 U.S. 602 (1989)—Program mandating suspicionless drug tests on all personnel involved in certain train accidents upheld
(1) Drug testing is a search w/I the meaning of the 4thA
(2) Government’s interest in regulating the conduct of railroad employees to ensure safety presents “special needs” beyond ordinary law enforcement that may justify departures from the usual warrant and probable-cause requirements.

(a) State’s need is very high to determine the cause of railroad accidents; also a need to deter possible drug users (well-documented problem)
(3) No warrant was needed to subject the employees to drug testing because of the standardized nature of the tests and the minimal discretion vested in those in charge of administering the tests.

(4) Dissent—court’s reliance on reasonableness clause fundamentally flawed
ii. National Treasury Employees Union v. Von Raab, 489 U.S. 656 (1989)—compelled urinalysis of customs employees upheld.  
(1) Suspicionless testing of applicants for positions that controlled the flow of drugs and those that carried firearms reasonable b/c of the need for safety and to ensure that customs employee responsible for controlling drug traffic not on drugs themselves

(2) No documented drug problem (in contrast to Skinner)
(a) Dissent argued suspicionless testing unreasonable unless done in response to a recognized problem

(b) Majority rejected the argument( one purpose is deterrence, would be stupid to wait until there was a problem that would compromise national security
b. Drug Testing of Schoolchildren: 
i. Veronia Sch. Dist. 47J v. Acton (SC 1995, p372)— Veronia’s policy to drug test all student athletes is reasonable, and hence constitutional.
(1) Ultimate measure of constitutionality of a government search is reasonableness

(a) Reasonableness generally requires a warrant and PC
(b) A search unsupported by PC and without warrant can be constitutional (reasonable) when special needs, beyond the normal need for law enforcement, make the warrant and PC requirement impracticable

(2)  First( Do special needs exist?

(a) Yes; the warrant and PC requirement would interfere with discipline and the freedom of educators to maintain discipline in public schools
(3) Second ( Whether a particular search meets the reasonableness standard is judged by balancing: 
(a) Intrusion on the individual’s 4th Amendment interests (consider nature of privacy interest (scope of REOP) and the character of the intrusion)
(i) Expectation of Privacy: Students in school have a lesser expectation of privacy because they are children who have been submitted as wards of the state.  Student/ athletes have even less REOP; voluntarily subject themselves to regulations, little privacy in locker room 
(ii) Character of Intrusion: Collected in a minimally intrusive way; test only looks for drugs; results not turned over to law enforcement personnel
(b) Consider nature and immediacy of government interest
(i) Need interest important enough to justify intrusion at hand
(ii) Nature of Interest—drug use rising, athletes use more and at greater risk of injury
(iii) Immediacy—problem has reached epidemic proportions

(4) Testing based on suspicion would be worse in some respects

(5) Dissent (O’Connor)—Suspicionless regime would be less intrusive and not ineffectual, so mass search is categorically unreasonable
ii. Limitations in Veronia (student athletes) virtually ignored by lower courts
(1) Miller v. Wilkes (8th Cir. 1999)—upheld plan conditioning student’s participation in any extracurricular activity on submitting to random drug testing, despite absence of any evidence of a drug problem

iii. Bd. of Ed. of Pottawamie County v. Earls (SC 2002, supp70)—upholds policy that requires all students who participate in extracurricular activities to submit to drug testing
(1) Special needs present; so review policy for reasonableness; warrant and PC requirement would impede the functioning and discipline in public schools

(2) No requirement under 4th of individualized suspicion
(3) Intrusion on the individual’s 4th Amendment interests

(a) Nature of Individual’s Privacy Interest

(i) Limited in public school environment due to school’s custodial responsibility and authority; subjected to physicals and vaccinations
(ii) Students in extracurricular activities voluntarily subject themselves to many of the same intrusions on their privacy as athletes
(b) Character of the Intrusion: even less intrusive than Veronia method; not handed over to law enforcement authorities
(4) The nature and immediacy of the government’s concerns and the efficacy of the policy in meeting them
(a) Important governmental concern in preventing drug use by children; and there is evidence that school was facing a drug problem.

(b) Pervasive drug problem is not required—prevention is a valid goal

(c) No requirement of individualized suspicion.
(5) Dissent (O’Connor)—The factors that the court considers exist for all school children; Veronia doesn’t  endorse suspiconless testing of all students
c. Drug Testing of Politicians: Chandler v. Miller, 520 U.S. 305 (1997)—No special need exists to justify state’s requirement of a negative drug test to run for office.  Where public safety not in jeopardy the 4thA precludes suspicionless searches
i. Generally need individualized suspicion; however exceptions are sometimes warranted based on special needs beyond law enforcement.
(1) Testing method not invasive, so focus on whether a special need exists.

ii. The proffered need for drug testing must be substantial—important enough to override the individual’s acknowledged privacy interest.

(1) Here, need is only “symbolic”—would signify that candidates will serve free from drugs, but no evidence of a drug problem among the elected officials.
d. HIV Testing
i. People v. Adams (Ill. 1992, p389)—rejected 4thA challenge to statute requiring mandatory HIV testing for (’s convicted of sexual misconduct crimes

(1) Special Need( Stopping the spread on AIDS and informing those who may be infected

(2) Court recognized that those tested have a substantial privacy interest in the results; but statute was writing to minimize the invasion

e. Drug Testing of Pregnant Mothers
i. Ferguson v. Charleston  (SC 2001, supp85)—4thA’s general prohibition a/g nonconsensual, warrantless, and suspicionless searches apply to the policy as the purported special need is indistinguishable from general interest in crime control.
(1) Petitioners are 10 women who were patients at the hospital and who were arrested after testing positive for cocaine.  Claimed the drug tests were unconstitutional seizures.

(2) Special Need( Past cases the special need was one divorced from the state’s general interest in law enforcement

(a) This case differs from 4 other special needs cases b/c hospital wants to turn results over to police

(3) Purpose actually served by policy is indistinguishable from the general interest in crime control( gathering evidence to support the arrest and prosecution of drug-abusing mothers
(4) Intrusion on individual’s privacy interest greater than other cases; being disclosed to 3d party without consent
E. Roadblocks and Suspicionless Seizures
1. Individual Stops Without Suspicion: DE v. Prouse (SC 1979, p390)—officer cannot, absent reasonable suspicion, stop an automobile and detain the driver in order to check his license/ registration.

a. Concerned with unconstrained exercise of discretion

b. Other, better ways to effectuate the state’s interest in vehicle registration and safety.

2. Permanent Checkpoints: US v. Martinez-Fuentes (SC 1976, p390)— Court, invoking Terry principles, approved suspicionless stops at permanent checkpoint near the border.  

a. Necessary to implement the state interest in controlling the flow of illegal aliens.

b. Fixed checkpoint was minimally intrusive.

c. Such checkpoints limit the discretion of the officers—location is chosen by higher officials.
d. Relies on Camara to disregard the RS/PC requirement for a stop; distinguishes however in that no area warrant needed for car because of DEOP
3. Temporary Checkpoints: MI Dep’t of State Police v. Sitz (SC1990, p.390)— Suspicionless stops at sobriety checkpoints upheld.
a. Can’t use administrative search rationale b/c stop conducted for law enforcement purposes( so rely on Terry
i. Special need not required to support reasonableness balancing

ii. Intrusiveness of checkpoint extremely limited and state’s interest eradicating drunk driving heavy
iii. Balancing of the interests shows stops to be reasonable
b. All motorists stopped and briefly examined for intoxication—no abuse of discretion
4. Roadblocks and Pretext
a. Merrett v. Moore (11th Cir. 1995, p393)—road block/ canine sniff combo constitutional; rejected the argument that the roadblock was pretextual.

i. Can conduct a mixed-motive roadblock as long as one purpose presented for the roadblock could validly justify the roadblock

b. United States v. Huguenin (6th Cir. 1998)—chkpt signs a ruse; real chkpt on last exit before the purported one
i. Search illegal b/c chkpt illegal.  The checkpoint was a “pretextual checkpoint.”

(1) Not neutral; set up trap
(2) Standardless and unconstrained discretion

5. Roadblocks for Purpose of Ordinary Law Enforcement
a. City of Indianapolis v. Edmond, (SC 2000, supp98)—invalidated roadblock program whose primary purpose was indistinguishable from general criminal law enforcement

i. Primary purpose of program is discovering drugs; at stop license and registration are examined and drug dog walks around car.
ii. Searches and seizures must be reasonable; usually not without individualized suspicion
iii. SC has never approved checkpoint with a main purpose of detecting criminal wrongdoing

(1) Chkpt cases have recognized limited exceptions (borders, roadway safety)
iv. Do balancing test—reluctant to authorize exception where government need is general crime control
v. Distinguished Whren as a case where police objectively have PC; doesn’t preclude inquiry into purposes of the program
6. Sitz is a seizure case; it does not permit a search for law enforcement purposes on less than probable cause.  Once car seized need PC to do a full blown search

a. The Court has allowed searches on less than probable cause in only 2 circumstances:

i. (1) A search for weapons and dangerous people, not evidence, made for the purpose of self-protection (Terry)

ii. (2) A search for evidence, where there are special needs beyond criminal law enforcement at stake.
XII. Consent Searches
A. Voluntary Consent( Search based on voluntary consent reasonable even where no warrant or suspicion
1. Warrant clause inapplicable where government not using force or coercion, basic test is reasonableness under totality of circs

2. Scneckloth v. Bustamonte (SC 1973, p413)—Consent valid even though party not told he could refuse
a. Question isn’t whether 4thA rights were waived, but whether consent to the search was voluntary under the totality of the circs
b. While knowledge of the right to refuse is one factor to be taken into account, it is not a prerequisite for a valid consent

c. Dissent: Consent not meaningful choice unless aware of existence of right to refuse
3. Refusal to consent cannot be considered evidence of guilt.  (Prescott, 9th Cir. 1978, p415)
4. Impact of Custody: US v. Watson (SC 1976, p416)—absence of proof that Watson knew he could withhold consent not controlling where ( arrested and in custody, but consent was given on a public street.
a. Custodial status is relevant to whether the person’s consent was voluntary, but not dispositive

5. Totality of the Circumstances
a. Burden of proving consent freely and voluntarily is on the government (Bumper, SC 1968, p416)

b. Burden cannot be discharged by showing no more than acquiescence to a claim of lawful authority.  Lindsay, (DC Cir. 1974)—silence not consent

c. US v. Mendenhall (SC 1980, p416)—drug courier voluntarily agreed to accompany agents to their office and have her purse and person searched
i. She wasn’t threatened or physically forced

ii. She was told twice she was free to refuse consent once in the office
d. Gonzales-Basulto (6th Cir) Factors( none dispositive, but weak showing on several factors substantially increases likelihood that consent will be found involuntary
i. Voluntariness of (’s custodial status

ii. Presence of coercive police procedures
iii. Extent and level of (’s cooperation with the police

iv. (’s awareness of his right to refuse consent

v. (’s education and intelligence

vi. (’s belief that no evidence will be found

e. US v. Jones (6th Cir. 1988)—consent invalid where (’s car stopped by 3 police cars, he wasn’t told of his right to consent, and he had no formal education.
6. Threats of Action if Consent Refused
a. US v. Duran (7th Cir. 1992, p418)—Duran contested a search in which she was told the officers would obtain a warrant if she didn’t consent.  Although threat may have induced ( to confess, not coercive b/c not an “empty threat.”
b. US v. Ivy (6th Cir. 1998)—consent invalid where Ivy was informed that if he didn’t consent a search warrant would be sought, he would arrested, and the child would be placed in foster care, while his girlfriend was handcuffed to a table for 90m
i. Remarks went far beyond mere reference to the fact he could obtain a warrant; officer was trying to overcome Ivy’s resolution not to consent, and did
ii. Antagonistic actions by police a/g a suspect’s family taint voluntariness of a later consent.
7. A suspect’s subjective attitudes toward authority do not invalidate consent.
a. Ex. Zapata (10th Cir. 1993, p421)—consent valid where Mexican man thought he had no choice but to consent b/c Mexican police beat people who do not

8. Did the Person Consent?? US v. Price (7th Cir. 1995, p421)—Price responded “sure” in response to request to search.  Although ambiguous in the abstract, the only conclusion that can be drawn from the totality of the circs is that Price meant “Sure, go ahead.”
B. Third Party Consent
1. Frazier v. Cupp (SC 1969, p422)—search of (’s bag upheld where cousin, a joint user of the bag, voluntarily consented.  ( assumed the risk that the cousin would consent to search by letting him use bag
2. Actual Authority: US v. Matlock (SC 1974)—Matlock’s housemate consented to search; consent valid b/c housemate had actual authority to consent to search
a. Authority which justifies 3d party consent rests on mutual use of the property by persons generally having joint access or control for most purposes, so that it is reasonable to recognize that any of the co-inhabitants has the right to permit the inspection in his own right, and the others have assumed the risk that one of their number might permit the common area to be searched.
b. Doesn’t rest on law of property

3. Apparent Authority: 
a. Il v. Rodriguez (SC 1990, p423)—Officer’s reasonable belief that friend had authority to consent to entry of apartment would validate the search
i. Validity of consent search determined by whether search is reasonable
ii. Various elements can make a search reasonable—consent of co-tenant is one of them
iii. Reasonable mistakes ok—cop must reasonably believe person giving consent has auth
b. Dearing (9th Cir. 1993, p424)—live-in babysitter lacked apparent authority to consent to search of employer’s bedroom; Need to make further inquiry if situation is ambiguous
c. 3 kinds of questions (from Jenkins)

i. Officer would never be justified in believing that the consenter has authority, no matter what the consenter says

(1) Ex.  Asking mailman to consent to search of house he is delivering to; hotel clerk

ii. Reasonable officer would think that consenter does not have authority, but the officer could be justified if the consenter provides additional info indicating common authority
(1) Ex. Landlord can’t consent, but would have common authority if lived w/ tenant

iii. A reasonable officer would assume that a person in the position of the consenter does have authority over the space

(1) Ex. Person who comes to door of home
(2) Additional info may make the assumption unreasonable (person who answers door is housecleaner)

d. Jenkins found search OK where fell into 3d category and driver didn’t provide enough additional info to dispel the original assumption

4. Mistake of Law: Stoner v. CA (SC 1964)—mistake of law as to whether person could consent not excused, so search of hotel room consented to by desk clerk invalid
5. Family Members: 

a. Parents will control over entire premises can consent to search of entire house, including minor’s bedroom; might be invalid if part of premises is reserved exclusively for child
b. Minors have authority to permit the search of a residence, except as to exclusive zones where they have no right of access
c. Spouses generally presumed to have authority to consent to search of premises jointly occupied (but no per se rule)
C. Scope of Consent
1. A search beyond the scope of consent cannot be justified as a consent search

2. Blake (11th Cir. 1989)—frontal touching beyond scope  of consent to search of person

3. FL v. Jimeno (SC 1991, p428)—the scope of search is determined by standard of objective reasonableness; general consent to search of car included consent to search paper bag in car
i. Distinguished paper bag from locked briefcase in trunk of car

b. Up to citizen, not officer, to clarify any ambiguity regarding scope of consent
4. Could still be unreasonable even where citizen doesn’t clarify; Ex. Turner (1st Cir. 1999, p429)—consent to search house didn’t include search of computer hard drive.

D. Withdrawing Consent: Revocation must be made before search is complete, and must be clear and explicit

1. Withdrawal of consent cannot be considered suspicious (fact specific inquiry though, see p430)
E. Credibility Determinations: Courts routinely find officer’s accounts more credible than (’s( is this right??
1. CA in Heath( DC’s decision to credit a witnesses testimony can almost never be clear error unless there is evidence that contradicts the witnesses’ story or it is so internally inconsistent that no reasonable fact finder would credit it
XIII. Wiretapping, Undercover Activity, and the Outer Reaches of the 4th Amendment
A. Constitutional Limitations on Electronic Surveillance
1. Trespass Analysis
a. Olmstead v. US (SC 1928, p433)—interception of voice communications over telephone lines without entry into Olmstead’s premises was not within the coverage of the Fourth Amendment.
i. Evidence secured by the use of sense of hearing, and that only( no entry into the house
ii. Dissent (Brandeis)—The makers of the Constitution conferred, as against the government, the right to be let alone… Every unjustifiable intrusion upon the privacy of the individual, by whatever means employed, must be deemed a violation of the 4th Amendment.

b. Goldman v. United States, (SC 1942, p434)—use of detectaphone placed against office wall to hear conversations next door because there was no trespass.

c. Lee v. United States, (SC 1952, p434)—Fourth Amendment not implicated when the government wired an undercover officer outside the laundry in which the undercover agent was conversing with Lee.  No trespass.

2. Rejecting the Trespass Rationale
a. Silverman v. United States, (SC 1961, p434)—found constitutional violation in the placement of a foot long spike with a microphone attached, under a baseboard into a party wall

i. Decision “did not turn upon the technicality of a trespass upon a party as a matter of local law.”  Based upon the reality of an intrusion into a constitutionally protected area.

b. Katz v. United States, (SC 1967, p434)—Fourth Amendment applies to electronic surveillance whenever it violates a person’s reasonable expectation of privacy.

i. Overruled Goldman and Olmstead.
ii. Violation was not the words were lawfully seized, but that they had not gotten a warrant to place the listening device on the exterior of the phone booth.
B. Undercover Agents
1. Recordings: Lopez v. United States, (SC 1963, p435)—Undercover officer wore a wire while meeting Lopez, who had previously bribed the officer( no constitutional violation.

a. Relied on Lee; The risk that petitioner took in offering the bribe fairly included the risk that the officer would accurately reproduced in court—whether by faultless memory or by recording.

b. Even when not taped, the cop will get on the stand and repeat the words, surely have no REOP in words that we voluntarily convey to another person

2. Undercover Officers In the Home: Lewis v. United States, (SC1966, p435)—Undercover drug transaction conducted in Lewis’s home upheld.  Because Lewis invited the agent into his home for the purpose of an illegal transaction, he waived his 4thA rights.
a. Court rejected (’s argument that the privacy interests in a home required heightened protection.

3. Limits on Scope: Gouled v. United States, (SC 1921, p435)— Business associate of the ( gained access to the (’s office by pretending he was paying a social visit, and instead rummaged through (’s papers.

a. Search invalidated b/c it went well beyond the scope of Gouled’s invitation into the home.

4. Hoffa v. United States, (SC 1966, p436)—Hoffa was convicted of attempting to bribe jurors in a previous trial; the government’s case relied on a witness who spent a lot of time in the Hoffa camp.

a. Agent was invited into Hoffa’s hotel room, so Hoffa was relying on misplaced confidence that Agent was a confederate—no 4thA violation, Hoffa assumed the risk that Agent would talk
5. No REOP from undercover activity, because assume the risk that friends or associates will disclose

C. Wiretapping and Eavesdropping Statutes
1. Berger v. NY (SC 1967, p437)—

a. Eavesdropping order obtained pursuant to NY statute.
b. Majority found serious fault with the NY statute( viewed the statute as a blanket grant of permission to eavesdrop without adequate supervision or protective procedures; like a general warrant.
i. Absence of any requirement that a particular crime be named.

ii. No requirement of a particular description of the conservations sought

iii. Length of time eavesdropping permitted was too extensive

iv. Extensions of the time period were granted on an insufficient showing that extensions were “in the public interest”

v. No provision for terminating the conversation once the evidence sought was found

2. Title III of the Omnibus Control and Safe Streets Act: Passed by Congress in 1978
a. Authorizes Atty Gen’l or specially designated Asst. Atty Gen’l  to apply for order permitting interception of wire or oral communications to gather evidence of certain enumerated federal crimes.
i. Applies to wiretaps and bugs
ii. Crimes: any crime for which fed government has jurisdiction

iii. Permitted for certain state crimes as well

b. Judge may authorize interception if:
i. There is PC that a specific individual has committed one of the enumerated crimes

ii. There is PC to believe the interception will furnish evidence of the crime
iii. Normal investigative procedures have been tried and failed, or reasonably appear likely to fail or be dangerous

iv. PC  that facility where interception made are used in connection with crime or are linked to individual under suspicion

v. Can intercept without prior judicial authorization in an emergency situation related to organized crime; need to apply for an order w/I 48hrs
c. Wiretapping conducted with the consent of one of the parties is exempted from the Act
d. Must be conducted in such a way as to minimize interception of innocent communications
i. Irrelevant whether officers subjectively intend to comply (Scott v. US, p442)

e. Once have order, officials can make a covert entry to install a bug

f. Prez can’t conduct warrantless search in domestic security investigations (US v. USDC, p440fn)
g. Title III based very much on the facility; can tap a facility as long as you know a crime will be discussed
h. Lasts only 30 days

3. FISA and the Patriot Act— Re-enhanced pwr to conduct diff kinds of investigations pursuant to FISA auth, in the name of natl security
a. To get a wiretap on a foreign government or an agent of an foreign government need PC to

b. Based very much on the person
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I. The Exclusionary Rule
A. Background of the Exclusionary Rule
1. Usual remedy today for a 4thA violation is to exclude the evidence gathered as a result of the violation; however historically only remedy was to sue in trespass for damages (impractical) or in replevin for return of the goods seized (little chance of success if goods were contraband or instruments of crime)

2. Federal Courts
a. Weeks v. US (SC 1914, p445)—If materials seized in violation of 4th can be used against the accused, the protection of the 4th is of no value; documents seized must be excluded
i. Interest in judicial integrity requires that courts not sanction illegal searches by admitting fruits into evidence

ii. Exercise of supervisory power( limited to cases where search conducted by federal officers and the evidence was sought to be introduced in a federal court.

3. The Exclusionary Rule and the States
a. Silver Platter Doctrine( evidence done in illegal state search admissible in federal court as long as no federal involvement in the search

i. Remained in force until 1960; then abolished by Elkins
b. Wolf v. CO (SC 1949, p446)— Fourth amendment is enforceable against the states through the Due Process Clause, but in a prosecution in state court for a state crime, the Fourteenth Amendment does not forbid the admission of evidence obtained by an unreasonable search and seizure.

i. OK for states to reject exclusionary rule
(1) There are other remedies besides exclusion.

(2) Exclusion only protects those upon whose person or premises incriminating evidence has been found.

(3) Persons whose rights are violated have private remedies available
(4) Can’t condemn other methods, which if consistently enforced, would be equally effective.

ii. Court unanimous that 4th applies to state, but split 6-3 as to whether exclusion required
c. Rochin v. California, (SC 1952, p448)—shocking methods used by State to obtain incriminating evidence were held to so “offend a sense of justice” as to require exclusion at state trial.

d. Mapp v. Ohio, (SC 1961, p449)—(6-3) All evidence obtained by searches and seizures in violation of the constitution is, by that same authority inadmissible in a state court.

i. Court reviewed Wolf and found it no longer controlling—

(1) Trend of states toward acceptance of the exclusionary rule.

(2) Experience has proven other remedies to be ineffective.

ii. The exclusionary rule is an essential ingredient of the Fourth Amendment

(1) Since Fourth Amendment is enforceable against the states, the same sanctions against the federal gov’t apply.

(2) To hold otherwise is to grant the right, but in reality withhold the privilege.

iii. There is a more important concern than “criminal goes free b/c constable blundered”( that of judicial integrity.  The criminal goes free if he must, but it is the law who sets him free.  The government must obey it’s own laws.
4. Justifications for the Exclusionary Rule
a. Only effective means of protecting 4th Amendment rights  (Weeks)

b. Preserves Judicial Integrity( Interest in judicial integrity requires that courts not sanction illegal searches by admitting the fruits of the illegality into evidence (Weeks)

c. Not Costly( only excludes what never should have been obtained in the first place
d. Deterrence( Necessary to deter police misconduct

e. Prevents Government from Profiting from Its Wrong

f. Response—Prof Amar takes issue with each justification
g. Alternatives—Tort remedies, criminal penalties for violators, legal assistance for those whose rights are violated

h. Costs—each time rule is applied it exacts a substantial social cost for the vindication of 4thA rights; relevant and reliable evidence is kept from the trier of fact; search for truth is deflected
B. Evidence Seized Illegally, but Unconstitutionally
1. Violations of State Law
a. Generally, a violation of state law which is not itself a violation of the 4thA will not result in exclusion of evidence in federal court; whether exclusion occurs in state court is a matter of state law.
b. Cases hold that state law need not be followed by either Federal of State officers when the evidence is offered in federal court
c. There are a few instances in which state standards are incorporated into Federal Law; when that is the case, the violation of the state law is actually a violation of the 4th and exclusion is warranted.
i. Ex. Wanless (9th Cir, p457)—evidence obtained in inventory search inadmissible because Trooper didn’t follow state guidelines; federal law on inventory searches require officers to follow the relevant official procedures.
d. State Ethical Standards: McDade Amendment provides that government lawyer is subject to state ethical laws; however courts have held that violation of state ethics standards doesn’t authorize exclusion.
2. Violation of Federal Statutes, Regulations and Federal Rules of Criminal Procedure
a. Courts reluctant to impose exclusion for violation of statute, regulation, or crim pro rule.
i. Ex. Violation of statutory warrant requirements don’t result in exclusion, unless search would not otherwise have occurred or would not have been so abrasive if followed, or there was evidence of an intentional disregard of the rule.
b. In the cases of statutes, Congress has sometimes provided for exclusion, like in Title III, the wiretapping statute.
i. Where Congress has not so provided, the courts have not usually imposed exclusion as the remedy.

C. Procedures for Return of Property and Motion to Suppress
1. Copy of search warrant is either provided to the person whose premises are searched or left at unoccupied premises.
2. FRCP 41(g)Motion for Return of Evidence( A person aggrieved by an unlawful search and seizure of their property or by the deprivation of the property may move for its return.
a. If court grants motion, property must be returned to claimant, but court can impose reasonable conditions to protect access to property and its use.

3. FRCP 41(h) Motion to Suppress( A ( can move to suppress evidence in the court where the trial will occur.

a. Many judges require or encourage the motion to be made prior to trial.

b. Pre-trial hearings are outside the presence of a jury
c. Whether a search or seizure is lawful is a question of law for the judge; but some judges will resubmit the issue to the jury with instructions on search/ seizure law.

4. Constitution imposes no obligation on the government to inform a property owner about procedures that exist for obtaining the return of seized property (W. Covina v. Perkins, SC 1999, p460)
D. Attacking the Warrant
1. If search was made pursuant to a warrant, the judge ruling on the motion to suppress will consider only the sworn evidence presented to the magistrate who issued the warrant.

2. Challenging the Truthfulness of the Warrant Application
a. Franks v. DE, (SC 1978, p461)—( has a limited right to attack the truthfulness of a warrant app, but such challenges will not be routine
i. There is a presumption of validity with respect to the affidavit attached to the application

ii. To mandate a hearing, the attack must be more than conclusory and supported by more than the desire to cross-examine

iii. Need:

(1) Allegations of deliberate falsehoods or reckless disregard for the truth

(2) That are accompanied by an offer of proof.
b. Franks deliberate falsity or reckless disregard standard is applicable to statements of the officer-affiant, but is generally not applicable to statements of non-governmental informants.

i. With regard to 3d party statements, a Franks violation occurs only if the affiant knew the third party was lying, or if the affiant proceeded in reckless disregard for the truth.

c. An officer’s misstatement under Franks is not material if probable cause would exist even without the misstatement.
d. Very hard to get Franks hearing; Examples:  cases about odor of methamphetamine

i. US v. Johns (462) – imposs to smell given way stored.  Impossible to know.  Hearing granted.  

ii. US v. Mueller – unlikely but not impossible – hearing not granted.
E. Challenging a Warrantless Search
1. If no warrant obtained, burden is on government to justify the search by proving, by a preponderance of the evidence, that an exception to the warrant requirement was satisfied.  (Matlock, p462)

2. Reflects SC’s mild preference for warrants.
F. The Hearing and Judicial Review

1. Government has a privilege to protect the identity of informants.

2. Ordinary rules of suppression/ evidence don’t apply—judge can hear all relevant evidence
3. Simmons v. United States (SC 1968, p464)—When a ( testifies on a question of standing, the government may not use his testimony against him on the question of guilt or innocence.

a. However, lower courts have held that Simmons does not prevent the use of such testimony for impeachment purposes.

b. Testimony of (’s witnesses can be used at (’s trial to establish guilt
4. If a motion to suppress is granted, federal law permits immediate appellate review of the ruling subject to certain conditions:

a. The government can’t appeal if ( has been put in jeopardy w/I meaning of double jeopardy clause

b. Appeal can’t be taken for the purpose of delay

c. The suppressed evidence must be substantial proof of a fact material to the proceedings.

5. Most jurisdictions deny the ( the right to an immediate appeal, including the fed cts where appeal must await conviction
6. Prosecutors can’t appeal the merits of an acquittal
7. Deferential Review( great deference paid to magistrates who issue warrants and to judges who make suppression rulings; no de novo review
a. Reviewing court should uphold warrant so long as the magistrate had a substantial basis for issuing it.

G. Establishing a Violation of a Personal 4th Amendment Right
1. 4thA rights are personal rights, so for ( to establish that he is entitled to exclusion, he must establish that his own 4thA rights were implicated in the government’s search/seizure
2. Jones v. United States, 362 U.S. 257 (1960)— Generous view of standing, held that a ( had “automatic standing” to challenge the legality of the search that produced the very drugs he was charged with possessing.  In addition, a search can be challenged by anyone legitimately on the premises where a search occurs.
3. Rakas v. IL (SC 1978, p466)—recharacterized standing questions so they are now resolved by substantive principles of 4thA law.

a. Petitioners had been passengers in a car which was searched; lower court denied the motion to suppress, reasoning that the petitioners lacked standing

b. Proper Inquiry( whether the challenged search or seizure violated the 4th amendment rights of the criminal ( who seeks to exclude the evidence obtained during it.

i. It is proper to permit only (’s whose Fourth Amendment rights have been violated to benefit from the Exclusionary Rule’s protections.

ii. Rejects “target theory”( anyone who was a target of the search has standing; too broad.

c. Petitioner’s claim must fail.  They did not show that they had a legitimate expectation of privacy in the area searched—no property or possessory interest in the car.
i. Not enough to just be legitimately on the premises; whether legitimately in the car not determinative of whether they have a REOP in the particular areas of the car searched
ii. Use Katz—look at whether the person who claims the protection of the Amendment has a legitimate expectation of privacy in the invaded place that society is prepared to recognize as reasonable
d. Dissent (White, with Brennan, Marshall, and Stevens)( The court’s opinion declares “open season” on automobiles.  This decision invites police to engage in patently unreasonable searches every time an auto contains more than one occupant.
4. Rakas v. Katz: Even though the Rakas standing test is identical to the Katz test for determining whether a search occurred, the analysis for the two questions is different.

a. Thus, there will often be a search, but a particular ( will not have the right to object to it.

b. The question of whether personal rights have been violated is still separate from the question of whether a search has occurred, even though both questions are governed by the same two prong test.

5. US v. Salvucci (SC 1980, p472)—finally overruled Jones and automatic standing; possession of a seized good should not be used as a substitute for a factual finding that the owner of a good had a REOP in the area searched.
a. Some states have clung to the Jones rule under the auspices of new federalism.
6. Ownership as a Basis for Standing
a. Not Enough to Object to Search: Rawlings v. KY (SC 1980, p473)—Rawlings convicted of a drug offense resulting from drugs seized from a woman friend’s purse.  He had no REOP in the purse, so couldn’t object to the search.  Ownership of the drugs not enough to confer a right to object to search
b. Ownership of non-contraband property necessarily provides the right to object to a seizure of that property. (no legitimate possessory interest in contraband)
7. Targets Without Standing: US v. Payner (SC 1980, p473)—Payner had no right to object to illegal search of bank employee’s brief case, despite being the target of the illegal search.

8. Presence in the Home of Another
a. Those merely legitimately on the premises cannot claim the protections of the home (Rakas)
b. MN v. Carter (SC 1998, p474)—(’s had no REOP in home where they were bagging drugs, so they cannot contest the legality of the search
i. Respondents in 3d party home to bag drugs; police observe them bagging through window.  Carter and Johns move to suppress all evidence later collected, as resulting from an unreasonable search
ii. To contest a search, a ( must have a expectation of privacy in the place searched that society is prepared to recognize as reasonable.
(1) While an overnight guest may claim the protections of the home, these (’s may not.  On the premises solely for a business transaction, for a brief period of time; and no previous connection between the homeowner and the defs.
iii. Any search which may have occurred did not violate these (’s rights.

iv. Concurrence (Scalia)—it’s ridiculous to use the REOP analysis to determine whether a search has occurred; relevant only for determining the reasonableness of a search.  Issue is simple, respondents weren’t in their house; can’t contest search.
v. Concurrence (Kennedy)—Social guests (not (’s) have a REOP in their host’s home
vi. Dissent (Ginsburg, Stevens, Souter)—whenever a homeowner invites a guest into her home that guest shares her host’s protection against unreasonable search & seizure
vii. 5/4? Justices would allow a social guest her host’s protections
9. Cars Drivers and Passengers
a. US v. Carter (6th Cir. 1994, p482)—Van stopped without PC; Officer stopped car without probable cause, owner consented to a search, and the officers found marijuana.

i. Driver and passenger both indicted, and both men filed a motion to suppress all evidence seized as a result of the search of the van.

ii. Court of Appeals found that Carter, the passenger, could contest the seizure of his person that occurred, but not the search of the vehicle.  Nor could the evidence be excluded as the fruit of Carter’s seizure—the search of the car was not connected to his seizure
b. Car Rental Period Runs Out: 

i. US v. Cooper (11th Cir. 1998, p484)—Cooper stopped, officially rental period over, but unofficially Budget would extend as long as room on credit card.  Driver of rental car’s expectation of privacy was reasonable, despite an expired rental period because the rental contract had not been expired for long, and the rental company never took any affirmative steps to repossess the car
ii. Result likely would have been different had the car company affirmatively taken steps to repossess the car after the contract had run out.
10. Dissociation From Property( results in loss of right to object to search of that property
a. United States v. Boruff, 909 F.2d 111 (5th Cir. 1990)—Person who had “done everything  he could to dissociate himself” from the vehicle did not have standing to contest a search of the vehicle.

b. United States v. Magnum, 100 F.3d 164 (D.C.Cir. 1996)—Denial of ownership enough to forfeit privacy interest in the property, so the property could be searched without a warrant.

11. No Automatic Co-Conspirator Standing: US v. Padilla (SC 1993, per curiam, p489)—no automatic right to challenge search or seizure just because part of conspriracy which owned property that was searched or seized

a. Each person must establish an individual expectation of property or legitimate possessory interest

H. The Fruits of the Search: Causation and Attenuation
1. Searches and Seizures that Produce No Evidence
a. If no evidence obtained, then nothing to exclude.

b. Ker-Frisbie—SC held that an illegal arrest did not deprive a court of jurisdiction to try a person; body of person, which is not being used as evidence, need not be released
2. Statements and Illegal Arrest
a. Fruit of the Poisonous Tree
i. Exclusionary rule prevents both the direct and indirect use of illegally obtained evidence

ii. Causation is not a but for test( surely it is true that but for the illegality the gov’t wouldn’t have gotten the evidence.
b. Wong Sun (SC 1963, discussed in Brown)( Whether, granting establishment of the primary illegality, the evidence has been come at by exploitation of that illegality or instead by means sufficiently distinguishable to be purged of the primary taint.
c. Brown v. IL (SC 1975, p490)—Brown arrested, brought to station house, given Miranda warnings twice, and confessed twice.  He moved to suppress confessions as fruit of an arrest without PC

i. State( confession OK b/c happened after Miranda warnings

(1) No!! Exclusionary rule, when utilized to effectuate the 4thA, serves interests and policies that are distinct from those it serves under the 5th.  Thus, even if statements were found to be voluntary under the 5thA, the 4thA issue remains
ii. Confession must be sufficiently an act of free will to purge the primary taint

(1) If Miranda warnings alone were enough to purge the taint, the exclusionary rule would be useless; the warnings would become a “cure-all”

(2) No per rule rule—have to look at the facts of each case under WongSun test
iii. Factors

(1) Miranda warnings are a factor, but not the only one
(2) Temporal proximity of the arrest and the confession

(3) Presence of intervening circumstances

(4) The purpose and flagrancy of the official misconduct

iv. State has failed to sustain the burden of showing evidence admissible under WongSun
(1) First statement separated from arrest by less than 2 hrs; no intervening event of any significance; situation just like that in WongSun.
d. Brown was followed by the Court in both Dunaway (1979) and Taylor (1982)—both involving confessions that occurred after an illegal arrest and Miranda warnings.  The court excluded the confession in both cases.
e. Taylor v. AL (SC 1982, p494) —6 hrs not sufficient time period between arrest and confession where ( in custody, not represented by counsel, questioned on several occasions, fingerprinted, and subjected to a line-up.
f. Rawlings v. Kentucky, (SC 1980)—Illegal detention did not require suppression of the statements where detention brief in a congenial atmosphere and statements were made spontaneously in reaction to the discovery of evidence.
g. Kaupp v. TX (SC 2003, supp109)—suspect’s confession fruit of illegal arrest, so precedent resquires suppression unless that confession was an act of free will sufficient to purge the primary taint of the arrest
i. No substantial time passed, officer’s conscious of lack of PC, no intervening event, so taint not purged, and confession must be suppressed.
h. New York v. Harris, (SC 1990, p495)—( confessed after police made a warrantless in home arrest in violation of Payton.  The challenged confession was made at the station after an hour after the illegal arrest and after he received and waived his Miranda rights.

i. Confession not tainted, because unlike the prior cases, the ( was not unlawfully in custody when he made the confession—police had PC
(1) Payton protects the integrity of the home, not statements made by suspects outside the home, where police have probable cause to arrest the suspect.

ii. Violation of Payton constitutes an illegal search, but not an illegal arrest so long as there is probable cause.  Evidence obtained in the home is subject to exclusion, but statements obtained outside the home are not.
iii. Dissent( SHADY!!! Encourages police to violate Payton.

i. Witness as Fruit: US v. Ceccolini (SC 1978, p496)—invoke exclusionary rule with much greater reluctance when fruit is a live witness
i. Willingness of witness to testify is will likely to break the WongSun chain of causation.

ii. Exclusion of live witness would have a serious cost—would perpetually disable a witness from testifying to relevant and material facts
iii. Exclusionary rule should only apply if there is a very close link between the illegality and the testimony.
3. Relationship Between the Standing Doctrine and the Fruits Doctrine

a. A ( can successfully challenge derivative, tainted evidence only if he has the right to object to the original search or seizure.

b. If the ( is subject to an illegal search or seizure and evidence is thereafter obtained in a subsequent search or seizure, the ( can argue that this evidence is fruit of the poisonous tree.
I. Independent Source
1. Allows the introduction of evidence discovered initially through an unlawful search if the evidence is discovered later through a source untainted by the initial illegality
a. Want to put the police in the same position that they would have been had no error occurred; but exclusion of evidence with an independent source would put the police in a worse position than they would have been absent any illegality.
2. Segura v. US (SC, discussed in Murray)—Police officers’ illegal entry upon private premises did not require suppression of evidence subsequently discovered at those premises when executing a search warrant obtained on the basis of info wholly unrelated to initial entry.
3. Murray v. United States, (SC 1988, p498)—Independent source doctrine applies to evidence initially discovered during an unlawful search, but later obtained independently from activities untainted by the initial illegality.
a. Officers entered warehouse, observed marijuana, exited and kept the warehouse under surveillance until they were able to get a search warrant.  The first observation of the mj was not recounted in the search warrant app.
b. The ultimate question, therefore, is whether the search pursuant to warrant was in fact a genuinely independent source of information.

c. Court disagrees with (’s that this rule will provide incentives to conduct illegal searches
4. If search to confirm evidence is undertaken, the subsequent search will be invalidated if the officer’s testimony in denying a confirmatory motivation is implausible.
5. Mixed Warrant Applications
a. Lower Courts( Search warrant obtained in part on the basis of illegally obtained info will still support a search if the untainted info supporting the warrant, considered alone, is sufficient to establish PC

i. Logical extension of Franks?
b. United States v. Madrid (8th Cir. 1998, p503)—shows the limits of the authority granted officers by Murray and Segura. 
i. Rather than wait for warrant, agent secured home, and searched without consent
ii. The warrant application included information obtained from the warrantless entry as well as information obtained from the informant

iii. The Court held that the warrant did not sanitize the initial illegal search and seizure, and that the officer’s conduct could not be justified under Murray and Segura. 

(1) Evidence that the agents exploited their presence in the house

(2) 4th Amendment’s warrant requirement can serve its deterrent function only if police officers may not constitutionally search a residence and hold the occupants hostage simply because the warrant process has begun.

(3) Look at the severity of the police misconduct.

(4) Despite the independent source doctrine, cannot grant the police carte blanche.
J. Inevitable Discovery
1. Hypothetical Independent Source Doctrine( Government must show, by a preponderance, that the illegally obtained evidence would have been discovered through independent legal means.
a. If actually discovered through legit means, then independent source doctrine applies
2. Nix v. Williams (SC 1984, p506)— Reversed the court of appeals, and admitted the evidence of girls body, which had been discovered through statements obtained in violation of Sixth Amendment 
a. The inevitable discovery exception simply recognizes that the government actually obtains no advantage from illegal conduct, if the government can prove it would have obtained the evidence anyway.

b. Court did not limit inevitable discovery doctrine to where the officer acts in good faith b/c there is sufficient deterrence

c. To exclude evidence that would have been found eventually would place the police in a worse position than they would have been had no unlawful conduct transpired.

d. Although a 6thA case, has been applied in 4thA context
3. Primary vs. Derivative Evidence
a. Nix applied only to allow the derivative evidence, not the primary evidence—the confession
b. United States  v. Andrade (9th Cir. 1986)—Andrade was searched an hour after he was arrested for a drug violation, and cocaine was discover in his bag.
i. Even if search could not be justified as a SITA and was unlawful, the cocaine was admissible b/c it would have been inevitably discovered through a routine inventory search

c. Andrade was not followed in US Currency where the court held that primary evidence in an illegal search must be excluded even if it would have been discovered through an inventory search, but this is the minority view

4. “We Would Have Obtained a Warrant” ( Many courts have rejected government arguments that the inevitable discovery exception is met on the simple assertion that officers had probable cause and would have obtained a warrant.

a. US v. Brown (7th Cir. 1995)—what makes discovery inevitable is not PC alone
5. United States v. Feldhacker (8th Cir. 1988, p510)—in deciding whether the inevitable discovery exception applies, courts must focus on what the officers would have done, not what they could have done 

K. Use of Illegally Seized Evidence Outside the Criminal Trial Context
1. Generally doesn’t apply outside the context of a criminal trial.
a. Same theory in all cases—marginal deterrence; government will be deterred enough by the inability to use the evidence in a criminal case.  Additional deterrence would be unnecessary and ineffective.

2. Grand Jury Proceedings: United States v. Calandra—SC held that C had no right to refuse to answer GJ questions, because the exclusionary rule does not apply to grand jury proceedings.

a. Court seems to do a CBA anlaysis—minimal deterrent effect b/c illegally obtained evidence would be excluded at trial.

3. Civil Tax Proceedings: US v. Janis—illegally seized evidence admissable in a civil tax litigation.

4. Civil Deportation Proceedings: INS v. Lopez-Mendoza—illegally obtained statements could be used in deportation hearings.

5. Habeas Corpus Proceedings: Stone v. Powell—using same CBA, Court held that the exclusionary rule could not be invoked in habeas corpus proceedings used to challenge 4th Amendment violations.

6. Sentencing Proceedings— SC has not considered, but federal courts have found the exclusionary rule inapplicable to sentencing hearings under the Federal Sentencing Guidelines.

a. Ex. US v. Tejada (2d Cir. 1992)—court analyzed costs and benefits of excluding illegally obtained evidence at sentencing.  Use does not diminish deterrence sufficiently to justify exclusion of probative evidence.  Evidence must be made available to judges, not may, or should, but must.

7. Parole Revocation Proceedings: PA Board of Probation and Parole v. Scott—illegally obtained evidence can be admitted in a parole hearing.  This means that parole could be revoked on the basis of evidence that could not be used in a criminal trial.

8. Forfeiture Proceedings: The one exception; if the exclusionary rule were inapplicable, the government would be receiving a reward—the forfeiture of property—for carrying out an illegal act.
L. Use of Illegally Obtained Evidence for Impeachment Purposes
1. Illegally obtained evidence can be used to impeach the (’s testimony no matter when it is elicited.
a. Walder v. US (SC 1954, p519)—exclusionary rule cannot be used as a license for perjury.  If ( “opens the door” on direct, for example testifying that he never possessed drugs, the government can impeach, for example with evidence of heroin seized from his home.
b. US v. Havens (SC 1980, p520)—extended the Walder impeachment exception to situations in which ( contradicts illegally obtained evidence on cross examination
i. Dissent: The majority has passed control of the impeachment exception to the prosecution, who will just lay the predicate for admitting the illegally seized evidence

c. The incremental deterrence which occurs by forbidding impeachment is insufficient to permit that false testimony go unchallenged.
2. Impeachment of Defense Witnesses
a. James v. Illinois, 493 U.S. 307 (1990)—Court refused to extend the impeachment exception to allow impeachment of defense witnesses with illegally obtained evidence.
i. Would discourage ∆’s from presenting the testimony of others who might otherwise offer probative evidence

ii. Defense witnesses are sufficiently deterred by the threat of a perjury prosecution.
M. Good Faith
1. Us v. Leon (SC 1984, p523)-- When evidence is seized in reasonable, good faith reliance on a warrant later found to be defective the evidence need not be excluded if the officer’s belief that the warrant was valid is objectively reasonable.  
a. Officer obtained facially valid warrant, which was later found to be defective.  The search had discovered large amounts of drugs.
b. Suppression is appropriate:

i. If the officers were dishonest or reckless in preparing their affidavit
ii. If magistrate has wholly abandoned his judicial role
iii. If warrant based on an affidavit so lacking indicia of PC as to render official belief in its existence entirely unreasonable
c. The rule is mean to deter police misconduct, rather than cure the invasion the ( suffered.  Admission of the evidence works no new 4th A wrong (illegal search or seizure has already occurred)

d. Need to weigh costs and benefits of using evidence obtained under a warrant that was approved by a detached and neutral magistrate.

i. Costs of the exclusionary rule have long been a concern( some guilty (’s may go free.

ii. When the officer has acted in good faith the magnitude of benefit conferred on such guilty party is offensive.

e. No deterrent effect by excluding evidence obtained pursuant to a warrant—judges are neutral and have no stake in the outcome, unlike police officers.
f. Courts should look at good faith only after determining whether a violation occurred to provide guidance to the officers.
g. Dissent (Brennan, with Marshall)—Exclusionary rule is mandated by the constitution!!  Because seizures are executed principally to secure evidence the admission of illegally obtained evidence at trial implicates the same constitutional concerns as the initial seizure of that evidence.

i. Consequences of today’s decision:

(1) Judges will know their decisions to issue warrants are insulated from review

(2) Police will provide the bare minimum of information in future warrant applications.

h. Dissent (Stevens)— If the police cannot use evidence obtained through warrants issued on less than probable cause, they have less incentive to seek those warrants, and magistrates have less incentive to issue them.  The Constitution requires a remedy!!!
2. MA v. Sheppard (SC 1984, p533)— In the course of a murder investigation, an officer obtained PC to arrest Sheppard and search his residence.  Officer used the wrong form, but magistrate said he would make the necessary changes

a. There was no doubt that the officers believed that the warrant authorized the search they conducted—there was an objectively reasonable basis for the officers’ mistaken belief.
N. After Leon when and when isn’t evidence admissible? Suppression is appropriate:

1. Officer Lied: If the officer included info he knew was false or would have known was false except for his reckless disregard for the truth
a. Johnson—officer’s reliance on the warrant allowed a good faith exception, despite the officer having asserted the informant provided good info in the past, and in reality this was the informants first tip.

b. Vigeant—Court found the good faith exception inapplicable due to the numerous misrepresentations and falsehoods in the affidavit.

2. Magisterial Abdication: If magistrate has wholly abandoned his judicial role

a. Decker—Rare case in which the court held that Leon does not apply because the magistrate abdicated his neutral and detached role.

i. Court found that the magistrate “rubber stamped” the warrant and that the agents could not reasonably rely on the warrant, so the evidence had to be suppressed.

3. Unreasonable Reliance: warrant based on an affidavit so lacking indicia of PC as to render official belief in its existence entirely unreasonable

a. Essentially, standard is whether no reasonable person could believe what the officer believed
b. Admissable: Reasonable mistakes, such as a mistake of fact
i. Don’t need Leon because in previous cases the court has stated that reasonable errors do not invalidate the warrant, so aren’t violations of the 4thA
ii. Ex. Garrison, case where entire 3d floor was search instead of one apartment.  Warrant valid b/c reasonable to assume that there was only one apartment on the floor.
iii. PC tolerates reasonable error, don’t need a good faith exception to rescue those errors because there is no error to rescue.

c. Admissable: Unreasonable mistakes that violate the 4thA, but in which people could differ
i. Leon should apply, evidence admissible
ii. Ex.  Cases where reasonable minds could differ about whether the Gates standard was satisfied. (Johnson, p536)
d. Not Admissable: Unreasonable mistakes in which the officer violated clearly established law, or no reasonable person could have believed what officer believed
i. Where officer is violating clearly established law, no reasonable argument can be made that the action is lawful.

ii. There are plenty of cases in which PC is found lacking under Gates, and the court further finds that the officer was not objectively reasonable in relying on the warrants. 
(1) Ex. Weaver (p536)—barebones affidavit cannot be relied upon in good faith

e. Overbroad Warrants
i. Good faith exception should apply if reasonable minds could differ as to whether the warrant was overbroad.  (United States v. Dahlman)

ii. However, if the warrant was so overbroad that it could not reasonably be relied upon, the good faith exception should not apply. (United States v. Fuccillo)
O. The Good Faith Exception and Warrantless Searches
1. In two cases after Leon, the court extended the good faith exception to certain warrantless searches, but in each of the cases the officer was relying, as in Leon, on a person or entity whose mistakes, in the Court’s view could not be deterred by the exclusionary rule.

2. Reliance on a Statute: IL v. Krull (SC 1987, p544)—Evidence not excluded where warrantless search conducted under the authority of a statute later invalidated as unconstitutional
a. Legislature would not be deterred by excluding the evidence, and the officer, who is the subject of the deterrent effect, had done nothing wrong.
b. Good faith claim must have an objective basis-- officer cannot rely on a statute that a reasonable officer should know is unconstitutional.
3. Computer Errors and Reliance on Court Clerical Personnel: AZ v. Evans (SC 1995, p545)—Evidence not excluded where officer arrested ( in reliance on outstanding warrant, conducted SITA, but no outstanding warrant really existed, just a computer glitch.
a. Exclusion would not deter either the clerical personnel or the officer
P. Alternatives to Exclusion
1. Most common argument for the exclusionary rule is the alleged absence of any other means of enforcing Fourth Amendment protections.

2. Tort Recovery
a. Common tort actions are false arrest, false imprisonment, and trespass, as well as § 1983 actions.

i. § 1983 is available when state officers, acting under color of law, violate a constitutional right.

ii. Bivens (1971) created a federal common law counterpart to § 1983 that applies to violations by federal officials.

b. Tort remedies are seldom invoked for Fourth Amendment violations.

i. Magistrates who issue invalid warrants are immune from suit

ii. Police officers are immune unless they violated clearly established law

c. Many victims are not sympathetic plaintiffs—criminals, etc; 

d. Damages are usually nominal

e. Even if ( is awarded damages, it is difficult to collect

3. Fortified Tort Recovery
a. Set liquidated damages at a high enough level that they will be considered deterrent

b. (5) administrative tribunal for greater efficiency; have to worry about due process rights

4. Who will be responsible for tort damages?

a. Individual officer?  Impose the sanction on the person’s behavior you are trying to rectify

b. Department?

c. Government?

d. Want as much compensation as possible, need a deep pocket.

5. Internal Disciplinary Proceedings
6. Criminal Prosecution
a. Passing of a statute doesn’t mean it will be enforced

b. May over deter
Self Incrimination and Confessions
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I. The Privilege Against Compelled Self-Incrimination
A. Policies
1. Come back to.... see Friendly’s Law Review Article, p556
2. Chart in Notes

3. Excerpt from Murphy, pg. 565
B. Scope of the Privilege
1. Proceedings in Which It Applies

a. A person’s own criminal case

b. Any other proceeding, civil or criminal, formal or informal, where his answers might incriminate him in future criminal proceedings. (Boyd v. US (SC 1886) and Counselman (SC 1892))
c. Whenever proceeding in which testimony itself is sought can be characterized as a criminal case
2. Criminal Cases
a. The actual use of compelled testimony in a proceeding other than a criminal case doesn’t itself implicate the 5thA

i. MN v. Murphy (SC 1984, p563)—person cannot refuse to answer questions on the ground that they might be used against him in a subsequent parole revocation hearing
ii. Piemonte v. US (SC 1961, p563)—privilege doesn’t prevent use of compelled testimony for purposes of private retribution
b. What makes a proceeding a criminal case?
i. Civil Penalties: where incarceration not available as penalty, legislative determination that proceeding is “civil” is more likely to be upheld.
(1) US v. L.O. Ward (SC 1980, p563)—statute imposing civil penalty on polluters is not quasi-criminal so as to invalidate a reporting requirement imposed upon polluters.
ii. Detention for “Treatment”: Allen v. Illinois (SC 1986, p564)— Proceedings under the IL Sexually Dangerous Persons Act not criminal for 5thA purposes.  Relied heavily on legislative intent: The question of whether a proceeding is criminal for Fifth Amendment purposes was “first of all a question of statutory construction.” 
c. The privilege can be invoked in almost any proceeding whether judicial, administrative, or legislative, in order to protect against the use of incriminating statements in subsequent criminal proceedings, but scope of the privilege is affected by the forum in which it is exercised.
3. Foreign Prosecution: Witness can’t refuse to testify out of fear of foreign prosecution, as that is beyond the scope of the self-incrimination clause.  (Balsys, SC 1998, p565)
a. 5thA might apply if the US is cooperating with a foreign government to the extent that the foreign prosecution is really a domestic prosecution as well; exception very limited, if it applies at all.

4. Compulsion of Statements Never Admitted at Trial—Fifth Amendment does not protect against statements compelled during interrogation that are never admitted in a criminal case.
a. In our view, a “criminal case” at the very least required the initiation of legal proceedings( police questioning does not constitute a case

b. Martinez was never made to be a witness against himself in violation of the self-incrimination clause because his statements were never admitted against him at trial, and in addition, he was never subjected to the cruel trilemma.

c. Rules designed to protect a constitutional right do not extend the scope of the right itself.
C. What is Compulsion
1. Use of the Contempt Power
a. Classic form of compulsion( imposes substantial punishment on the witness who is exercising the right to remain silent

b. Presents witness with cruel trilemma: remain silent (face imprisonment), tell the truth (face imprisonment); or tell a lie (face imprisonment for perjury).

2. Other State Imposed Sanctions
a. Cancellation of Contracts: Lefkowitz v. Turley (SC 1973, p570)—Waiver secured under threat of substantial economic sanction cannot be termed voluntary
i. NY Statute(If contractor refuses to waive immunity or to testify concerning state contracts, existing contracts would be cancelled and future contracts denied for 5 years
b. Removal From Office: 
i. Garrity v. NJ (SC 1967)—protection of the individual under the 14thA against coerced statements prohibits use in subsequent criminal proceedings of statements obtained under threat of removal from office.

(1) Employees of the state don’t forfeit their 5thA rights—can be compelled to answer questions but only if answers can’t be used against them in later criminal prosecutions
ii. Gardner v. Broderick (SC 1968)—State employee cannot be terminated for refusing to waive his constitutional privilege
iii. Government can fire someone for refusing to answer job related questions, so long as employees answers could not be used against them in a later prosecution

c. Threat of Disbarment: Spevack v. Klein (SC 1967)—forbids disbarment for invoking the privilege during a bar investigation, where statements could be used a/g lawyer in later crim prosecution
d. Immunity is required if there is to be rational accommodation between the imperatives of the privilege and the legitimate demands of government to compel citizens to testify

e. Conditioning Government Benefits on Self-Incrimination—
i. Selective  Serv. Sys. v. MN Public Interest Research Group (SC 1984, p572)—Six students brought suit claiming that since they were compelled to disclose their draft status when applying for financial aid, and this statement could be used against them in a criminal case, their 5th Amendment Rights were being violated.

(1) Court found there was no compulsion present.  Since an unregistered person knew they would be denied there was no reason to apply for aid at all.

(2) Dissent (Marshall)—statute coerces students to register for the draft because they need the financial aid, and thereby conceding any past nonregistration.  The possibility of incrimination is very real.

f. Benefit/ Penalty Distinction

i. United States v. Cruz (2d Cir)—provision which allowed reduction of sentence for complete disclosure of criminal involvement did not violate the 5th Amendment because no negative sanction is present, just the lack of attaining a benefit.

(1) Penalty cases all involve some kind of loss or reduction from the status quo; would be different if ( received an enhanced sentence for not cooperating. 
ii. OH Adult Parole Authority v. Woodward, (SC 1998, p574)—Ohio clemency proceeding, permitting inmate interviews, doesn’t violate the Fifth Amendment privilege against self incrimination.  Interview is voluntary—doesn’t compel the inmate to speak, just forces him to make a choice.
g. McKune v. Lile (SC 2002, supp115)— Not every difficult choice in the criminal process violates the 5th.

i. McKune referred to rehabilitation program; first step was to admit all past sexual activity, included unreported crimes.  Refusal to participate resulted lowered privilege level.
ii. Brought suit—said he was compelled to participate in the program, no immunity was offered, and CTSI would result.
iii. SC( Too Bad!!  No compulsion in loss of privileges; Compulsion inquiry must consider the restraints inherent in prison life and the State’s own vital interest in rehabilitation goals.
iv. The consequences in question—transfer to a less desirable prison—is not one that compel a prisoner to speak despite a desire to remain silent.

(1) Decision not to participate did not extend his prison term.

(2) Transfer and decreasing privileges intended to punish prisons for exercising their 5th Amendment rights( matter of prison administration

v. Discussion of past crimes is part of a relevant rehabilitative program

vi. Reward/ penalty distinction not useful.

vii. Not reasonable to expect state to offer use immunity( would defeat the purpose of the program.  

3. Comment on the Invocation of the Privilege
a. Direct References
i. Griffin v. California, (SC 1965, p575)—adverse comment to the jury, either by the prosecution or the judge, on the (’s election not to testify constitutes punishment for the invocation of silence, and violates the 5th Amendment.
ii. Carter v. KY (SC 1981)—Where requested, trial must instruct jurors not to draw a negative inference from (’s decision not testify.
iii. Lakeside v. OR (SC 1978)— Giving Carter instruction against (’s wishes not compusion, b/c Carter held that such instruction dispels compulsion.

b. Indirect References to (’s Failure to Testify: US v. Monaghan (SC 1984, p576)—prosecutor did not impermissibly comment on (’s silence in stating the govt’s evidence was uncontradicted
c. Invocation of the Privilege in Previous Proceedings: 
i. Raffel v. United States (SC 1926)—a defendant’s refusal to testify in his first trial could be used against him in a second trial.

ii. Grunewald v. US (SC 1957, p576)—no inconsistency b/w (’s silence before a grand jury and testimony at trial, so silence at GJ should not have been used a/g him
d. Adverse Inferences at Sentencing: Mitchell v. US (SC 1999, p576)-- A defendant can’t be subject to adverse factual inferences upon invoking the right to remain silent at a sentencing period.

i. A sentencing hearing is part of the criminal case.

ii. The concerns which mandate the rule against negative inferences at trial apply with equal force at sentencing.

iii. Dissent: Threat of an adverse inference doesn’t compel anything.
e. Adverse Inferences Drawn in Civil Cases: Baxter v. Palmigiano (SC 1976, p581)—the Fifth Amendment does not forbid inferences against parties in civil actions when they refuse to testify in response to probative evidence offered against them.

i. Absolutely clear that someone can invoke the 5th Amendment in a civil proceeding.

ii. Griffen does not apply in a civil case; can draw adverse inferences.
4. Compulsion and the “Exculpatory No” Doctrine
a. Brogan v. United States, 522 U.S. 398 (1998)— Rejected “exculpatory no” doctrine; the 5thA doesn’t confer a privilege to lie.
i. He argued he couldn’t be convicted because of the Exculpatory No Doctrine, which said that a simple denial of guilt does not come within the false statement statute because to hold otherwise would be to violate the 5th Amendment.

ii. Brogan was not compelled to deny criminal responsibility; he could have simply remained silent.
D. To Whom Does the Privilege Belong
1. The privilege against self-incrimination is personal, belonging only to the person who is himself incriminated by his own testimony.

a. Ex.  Attorney may not claim the privilege on the basis that his client would be incriminated

2. Fisher v. US (SC 1976, p584)— Taxpayer’s privilege not violated by enforcement of the summons because enforcement against a taxpayer’s lawyer would not “compel” the taxpayer to do anything.

a. Lawyers refused to hand over tax documents on 5thA grounds.
b. Attorney-client privilege protects against documents that would have been protected by the 5th if they had been in the taxpayer’s possession, but these documents wouldn’t have been privileged even if in the hands of the taxpayer.
3. Bellis v. US (SC 1974, p586)—personal compulsion limitation excludes partnerships from 5thA protection
4. US v. Doe (SC 1984)—sole proprietorship entitled to 5thA protections, b/c not considered an entity distinct from the individual.

5. Braswell v. US (SC 1988)—corporation owned by a single individual wasn’t entitled to 5thA protection
E. What is Protected
1. Need CTSI( compelled, testimonial, self-incrimination
2. If person forced to give info other than what a witness would provide, the privilege is inapplicable.
3. Non-Testimonial Evidence
a. Suspect has no constitutional right to refuse production of non-testimonial evidence (p593)

i. Can be held in contempt (Doss, 9thC 1970)

ii. Adverse inference can be drawn against a person who refuses (SD v. Neville, SC 1983)

b. Schmerber v. CA (SC 1966, p587)—Withdrawal of blood and use of the analysis does not involve compulsion to provide evidence of a testimonial nature
i. The privilege is a bar against compelling communications or testimony, but compulsion which makes a suspect a source of real or physical evidence does not violate it.
c. US v. Wade (SC 1967, p589)—Requiring suspect to participate in a line-up doesn’t violate the 5th
i. OK to ask him to speak words uttered by robber, because he was using his voice as an identifying physical characteristic, not to speak his guilt.

d. Sample of voice and handwriting merely identifying physical characteristics (Gilbert, Dionisio)
e. PA v. Muniz (SC 1990, p590)—line between testimonial and non-testimonial evidence must be determined by whether the witness faces the cruel trilemma in disclosing the evidence
i. After failing sobriety test, Muniz transferred to a booking center and asked him questions, which he answered in a slurred voice, and wrongly. (No Miranda warnings so questions acted as compulsion)
ii. Evidence of the nature of Muniz’s speech not testimonial( held to be physical evidence, because its relevance was divorced from the content of the words
iii. Wrong answer to question ( testimonial; in answering he was subjected to cruel trilemma—truth, falsity, or silence.  Inherently coercive environment created by the interrogation precluded silence as an option.
f. Under Muniz, To be testimonial the communication must be an express or implied assertion of fact: otherwise there is no risk of perjury and no cruel trilemma.

i. Doe v. US (SC 1988, p592)—person’s compelled signature on a bank consent form was not testimonial since there was no assertion of fact that the records did or didn’t exist; a simple authorization isn’t a fact—it can’t be false.
g. Psychological Evaluations: 
i. Estelle v. Smith, (SC 1981, p592)—( who is to be interviewed by a government psychiatrist who will testify at sentencing has a right to be warned that what he says may be used against him at the sentencing hearing
ii. Jones v. Dugger (11thC 1988)—( questioned without Miranda warnings, but detective testified only to (’s demeanor, not the content of his answers.  5thA not violated because no testimonial communication had been used.
4. Documents—must be CTSI
a. Boyd—subpoena of books and papers violated 5th, where they were incriminating

b. Fisher v. US (SC 1976, p594)—If creation of a person’s papers was voluntary, have to look at whether the act of production itself is incrimination—will depend on facts of case
i. 5th amendment is not violated by the fact that the papers on their face might be incriminating, b/c the 5thA protects a person only against being incriminated by his compelled testimony.
ii. Creation of docs voluntary, so no compulsion
iii. TP only compelled to produce the docs( might have communicative aspects of its own.
(1) Compliance concedes the existence, possession, and control of the papers, but here doesn’t rise to level of testimony within the 5thA

(a) Papers belonged to the accountant and were prepared by him; existence and location of papers are already known.

(2) Indicates taxpayer’s belief that papers are those described in subpoena
(a) Taxpayers not qualified to authenticate accountant’s workpapers; couldn’t vouch for their accuracy (didn’t prepare them)
c. US v. Doe (SC 1984, p596)—owner of sole proprietorship properly invoked the 5th in response to grand jury subpoenas for business documents and records

i. Privilege doesn’t protect the content of the records—owner not compelled to make incriminating records.

ii. However, the privilege may be invoked when the act of producing documents involves CTSI
d. Private Documents—can 5th protect someone from handing over a diary?  Not incriminating to admit its existence or possession, and government can probably authenticate some other way...
i. Most lower courts agree with O’Connor’s concurrence in Doe( the contents of voluntarily prepared docs are never covered by the 5th

ii. Other courts draw a business/ personal distinction( hold that the contents of personal records are protected.

e. When is Production Incriminating? By producing documents, the individual admits that:
i. The documents exist

(1) Simple admission is rarely incriminating (ex. Not incriminating for business to have inventory records; but incriminating for business to possess second set of books)
(2) Would be incriminating if person had testified before that they didn’t exist—would be an admission of perjury.

ii. He has custody of the documents

(1) Custody not ordinarily incriminating, however in some limited cases the admission of control creates an inference of affiliation with another person or business that itself tends to incriminate (e.g. docs relating to iran-contra)

iii. The documents are those described in the subpoena

(1) Pertinent to authentication, if documents admitted at trial, government has to establish that the documents are what they say they are—and not a forgery

(2) One possible way of authenticating is the (’s own admission

(3) This can’t be incriminating if (’s act of production is insufficient to authenticate (Fisher)

iv. Production won’t be incriminating if existence, control, and authentication are a foregone conclusion—i.e. if government has substantial independent evidence
f. US v. Hubbell (SC 2000, p135)— The constitutional privilege against self incrimination protects the target of a grand jury proceeding from being compelled to answer questions designed to elicit information about the existence of sources of potentially incriminating evidence.
i. Person may be required to produce 
ii. specific documents even though they contain incriminating statements b/c the creation of the docs wasn’t compelled

iii. Act of production may itself be CTSI( may implicitly communicate statements of fact; admits possession, control, authenticity

iv. Can’t admit the documents into evidence against him, but also can’t make a derivative use of the response in obtaining the indictment.
(1) They have—prosecutor needed the (’s assistance to identify sources of information and to produce those sources.

(2) The documents provided a link the chain of evidence needed to prosecute.

(3) It was necessary for respondent to make extensive use of “the contents of his own mind” in identifying the hundreds of documents responsive to the requests in the subpoena.

v. Distinguishable from Fisher—here government had no knowledge of the docs, both existence and whereabouts.
vi. The indictment must be dismissed.
g. Compelled Testimony by a Corporate Agent vs. Compelled Document Production
i. Curcio—corporate agent had a right to refuse to testify as to the whereabouts of corporate documents.

ii. Braswell—agent has no privilege to refuse to produce corporate documents.

iii. The corporation owns the documents; but the witnesses’ thoughts and statements only belong to him or her.

iv. The custodian has no personal right to retain the corporate books; the docs belong to the corp, so the state may exercise its right to view them.
h. Baltimore Social Services v. Bouknight, (SC 1990)—Mom suspected of child abuse refused to produce child; Juvenile Court directed that she be held in contempt for refusing to produce the kid and rejected her argument that the 5th amendment protected her refusal.

i. O’Connor( no privilege because Bouknight had assumed custodial duties to related to the production of the child.

(1) She was already subject to a court order and regulatory scheme

5. Required Records Exception to the 5th
a. If government requires documents to be kept for a legitimate administrative purpose, neither the content, nor the production of such documents will be protected.
i. Elements:

(1) Provisions must oblige ( to keep and preserve records of the same kind he usually keeps
(2) Need sufficient relation between the activity sought to be regulated and the public concern, that give the records a “public aspect”

(a) Government desire to obtain info, doesn’t make that info public
(3) Requirements must be imposed in a regulatory/ non-criminal area of inquiry; can’t be directed to a selective group inherently suspected of criminal activity

b. Shapiro v. United States, (SC 1948, p605)—compelled production of (’s customary business records, which were required to be held under statute, did not implicate the 5th Amendment.
i. Government’s doesn’t exceed constitutional bounds when it regulates a matter of public concern, and requires a business to keep and make available records

c. Marchetti v. US (SC 1968, p605)—
i. ( convicted of failing to pay income tax on gambling income, but ( claimed to do so violated his 5thA,  because he would have to admit he was guilty of gambling.

ii. Required records exception doesn’t apply( provision didn’t oblige him to keep records, no public aspects to the info, statute not imposed in a non-criminal/ regulatory area but directed at a selective group inherently suspected of criminal activities.
d. Hayes v. US (SC 1968)—reversed conviction for failed to register an illegal firearm; statute created real and appreciable hazards of incrimination because it was directed principally at those persons who are immediately threatened by criminal prosecution
i. Registration didn’t involve records of the kind customarily kept; directed at a highly selective group inherently suspect of criminal activities; records not public
e. CA v. Byers (SC 1971, p606)—constitutionality of CA’s hit and run statute at issues; SC found statute didn’t infringe the 5th
i. Scheme essentially regulatory and non-criminal( Directed at motoring public at large; not criminals

ii. Uses balancing test—valuable protection provided to public not outweighed by the possibility of incrimination
iii. Driver not automatically acknowledging guilt( accident might have been other person’s fault
F. Procedural Aspects
1. Determining the Risk of Incrimination
a. ( decides to take the stand( privilege clearly valid, no determination needed
b. When privilege invoked by someone on the stand in a proceeding ( judge must decide whether privilege is properly invoked

i. Would information requested tend to incriminate the person in a future crim proceeding?

ii. Must make the determination without compelling witness to divulge the info

c. In most cases, court must sustain the privilege, because difficult to say it is perfectly clear that the answers cannot possibly have a tendency to incriminate.
d. If person cannot possibly be prosecuted in the future—then no privilege
e. If privilege is applicable:

i. Extends to answers which would support a conviction

ii. Also extends to those answers which would furnish a link in the chain of evidence needed to prosecute

f. Ohio v. Reiner, 532 U.S. 17 (2001), supp. 144—Witness can invoke the 5th, even if denying guilt of any crime
i. Yes, privilege is meant to protect both the guilty, and innocent men who might otherwise be ensnared by ambiguous circumstances.

ii. Witness must have reasonable cause to apprehend danger from a direct answer.
2. Immunity
a. Transactional Immunity( broad guarantee against future prosecution
b. Use and Derivative Use Immunity( narrower, no testimony or other information compelled under the order may be used against the witness in a criminal case.
i. However, many courts hold that the government can use the testimony for non-evidentiary purposes (ex. Byrd, can use immunized testimony to decide whether to indict, or whether to accept a plea bargain)
c. Kastigar v. United States, 142 U.S. 441 (1972)—precedent and the Constitution requires derivative use immunity; transactional immunity is not required.  

i. Use-fruits immunity is a “rational accommodation between the imperatives of the privilege and the legitimate demands of government to compel citizens to testify.”

ii. The burden is on the government to prove the evidence it proposes to use at trial is derived from a legitimate source wholly independent of the compelled testimony.

d. One way for government to satisfy its burden of showing the evidence is not the fruit of immunized testimony is to establish a “Chinese Wall” between the prosecutors exposed to the testimony and the prosecutors who bring the case against the witness.  United States v. Schwimmer.

e. Tainted Witnesses: United States v. North, 920 F.2d 940 (D.C. Cir. 1990)— Kastigar is violated whenever the prosecution puts on a witness whose testimony is shaped by compelled testimony.
i. North had been granted immunity by Congress to testify about his role in the Iran Contra affair, and his testimony was nationally testified.

ii. IC who brought the case against North was not exposed to the testimony, but many of the witnesses who would testify against North had been sufficiently exposed to it that their testimony may have been “refreshed.”
f. Once use immunity is granted, the statement is coerced and cannot be used as evidence in a subsequent case( even for impeachment purposes (Portash, p613))
i. However, witness has no right to lie, and evidence of lying could be used in a subsequent proceeding for perjury. (Apfelbaum)
ii. Can a later identical statement be used against witness? Witness can invoke the 5th b/c the prior grant of immunity was not sufficient protection to assure that nothing he said would be used in a later crim proceeding (Pillsbury, p613)
3. Waiver of the Privilege
a. A witness who takes the stand waives the privilege as to any subject matter within the scope of direct examination.
b. Mitchell v. United States, (SC 1999, p615)— Can’t penalize Mitchell’s silence at the sentencing hearing, because she didn’t waive her 5thA privilege by pleading guilty.
i. Giving up right to remain silent at trial doesn’t mean ( consents to take the stand in the penalty phase or suffer adverse consequences from declining to do so.
ii. A waiver of a right to trial, with all its attendant privileges, is not a waiver of the privileges which exist beyond the confines of the trial

iii. While she suffered no risk of incrimination (she had already been convicted), the sentence has not yet been imposed so the ( may have a legitimate fear of adverse consequences from further testimony.
c. Buchanan v. Kennedy, (SC 1987, p617)—no Fifth Amendment violation in the use of a psychiatric evaluation of the defendant to rebut a psychiatric defense.
i. ( never testified in support of his defense of extreme emotional distress, instead, social worker read portions of the evaluation of his mental state.
ii. If a defendant makes psych evidence available, then, at the very least, the prosecution may rebut this presentation with evidence from the reports of the examination that the ( requested.

d. A person who is asked questions must invoke the privilege or lose its protections (Murphy, p618); by submitting to the compulsion to answer, the privilege is deemed waived.
II. Confessions and Due Process
A. Brown v. MS (SC 1936, p619)—Severe whippings, used to extract confessions, made the confessions involuntary and violated basic due process rights.


1. Confessions extracted by torture inherently unreliable.

B. Due Process Test: Looking at the totality of the circumstances, did the suspect confess b/c his will was overborne? (Fikes, p621)
1. Very difficult standard( rare that a court finds a suspect confessed involuntarily

a. Ex. Involuntariness claim denied where suspect of an I.Q. of 89 with Ψ problems was promised treatment and interrogated for more than 7 hours. (Sumpter)

b. Ex. Claim denied where suspect with an IQ of 62, who functioned at the level of an 11 yr old, had been without food or sleep for 25hrs at the time he confessed.
C. Factors Relating to Voluntariness: Requires a case-by-case scrutiny of the circumstances surrounding a particular confession; look at both the conduct of the police and the (’s ability to withstand coercion.
1. CO v. Connolly (SC 1986, p630)—primary focus is on the police misconduct rather than the (’s state of mind; coercive police activity is a necessary predicate to the finding that a confession isn’t voluntary within the meaning of the due process clause.
a. Confession admissible where ( confessed due to command hallucinations—no police coercion

2. Personal characteristics of the accused( youth, lack of education, mental deficiency (retardation/ insanity)

a. Less likely to find coercion if ( well-educated, or hardened veteran of criminal proceedings
3. Physical deprivation or mistreatment ( severe brutality, denial of food, sleep, or water
a. Court responded favorably when accused furnished amenities, like food, and liberties, could smoke.
4. Psychological influence( voluntary statement need no be volunteered, but a confession that is the product of sustained pressure by the police is not an issue of free choice.
a. When suspect speaks b/c he is overborne immaterial whether he was subjected to a physical or a mental ordeal.

b. Pressure inherent in Ψ techniques like trickery, sustained interrogation, threat of mob violence, rewards and inducements, suggestive questioning.
c. Bram’s per se rule of inadmissibility replaced by the totality of the circs test (Fuminante)
d. Deception and False Promises:
i. Vague and general promises, along with deceptive interrogation techniques are considered permissible by many courts; government is not forbidden to buy info with honest promises of consideration (Baldwin, p629)

(1) Ex. Green (2d Cir. 1988, p626)—Detective promised leniency, court found confession was voluntary.

ii. The courts prohibit false promises only when the officer makes a specific promise to provide a specific benefit to the ( in exchange for him confessing, and then the promise is not kept.  (ex. Walton, officer friend of ( promises to keep conversation off the record, but doesn’t)
e. False Documentary Evidence
i. FL v. Cayward (FL 1989, p628)—( confessed after being confronted with a fabricated DNA report; Court found confession involuntary; distinguished verbal assertions from assertions from manufactured documentation, and also worried about fake docs finding their way into court.
f. Threats of Physical Violence: AZ v. Fulminante (SC, 1991, p629)—undercover prisoner promised another prisoner he could protect him if he told the truth about what happened; SC found the confession coerced, and thus involuntary under the 5th, b/c of credible threat of violence existed.
5. Denied support of friends or counsel ( incommunicado confinement is viewed as an element of coercion

6. Awareness of right to counsel and to remain silent
D. Criticism of the Involuntariness Test: Doesn’t offer clear guidance to law enforcement officers; new definition comes out of every case.
E. May be suspect’s only protection:
1. 6th Amendment doesn’t apply until a suspect is formally charged with a crime.

2. Miranda only applies during police “custodial interrogation”—doesn’t cover all coercive circumstances.  Also, Miranda rights can be waived, while the right to be free from coercion cannot.  Although violation of Miranda is not itself a violation of the Constitution (isn’t necessarily excluded), the confession is still excluded under the Due Process Clause if obtained through police coercion.
F. Spano v. NY (SC 1959, p622)—Majority rejected the confession under the traditional voluntariness standards, but 4 justices expressed greater concern with fact that Spano had been indicted and refused permission to see his attorney.
III. The Special Federal Standard for Confessions
A. Delay in Presentment
1. FedCts rejected confessions for violating due process, but in fed court a confession might be rejected even without a finding of coercion.
2. McNabb v. US (SC 1943, p632)—court utilized its supervisory power to exclude confessions obtained during a period in which The SC excluded confessions obtained during a period in which the officers delayed, without cause, in presenting the suspects to a judicial officer for a preliminary hearing.

a. Prompt preliminary hearing required by federal law.
b. Wanted to deter officers from delaying a suspect’s presentation to a judge in the hopes that the suspect would confess before.

3. Mallory v. US (SC 1957, p633)—SC unanimously affirmed McNabb
4. 18 USC § 3501 (1968):Congress concerned that the judiciary was focusing too much on the delay in presentment to a magistrate, and too little on whether the suspect’s confession was in fact voluntary

a. Confession is admissible, as long as the trial judge determines the confession was voluntary.
i. Judge should take into account all the circumstances, including:

(1) Delay of presentment to magistrate, but that factor is not to be conclusive.
(2) Whether the ( knew the nature of the offense with which he was charged or accused of

(3) Whether or not ( was advised of his right to remain silent
(4) Whether or not ( was advised prior to questioning of his right to counsel

(5) Whether or not ( was without the assistance of counsel
b. Confession cannot be excluded solely because of delay if the confession was made voluntarily and within 6 hours following arrest or other detention.

5. United States v. Alvarez-Sanchez, 511 U.S. 350 (1994)—(Thomas) The protections of § 3501 do not apply during a period in which the suspect is being held by state authorities

a. No duty to present the ( to a federal magistrate unless the person has been arrested for a federal offense.
b. May apply if federal officials detaining suspects in collusion with state officials
6. § 3501 has been held to mean that under certain conditions, voluntary confessions can be admitted even if they were made after the 6-hour “safe harbor” period of delay has expired.

a. Generally, voluntary statements made after the “safe harbor period” will be admissible if volunatary and either the suspect wasn’t interrogated during that period or the delay, though lengthy, was not completely unreasonable or in bad faith.
IV. Fifth Amendment Limitations on Confessions
A. Malloy v. Hogan (SC 1964)( 5thA privilege against self incrimination is applicable to the states through the 14thA
B. Miranda v. AZ
1. Miranda v. AZ (SC 1966, p636)—Prosecution may not use statements stemming from custodial interrogation unless it demonstrates the use of procedural safeguards effective to secure the privilege against self-incrimination
a. When an individual is taken into custody, or otherwise deprived of his freedom, by the authorities  and is subjected to questioning, the privilege against self-incrimination is jeopardized.
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b. Custodial Interrogation( questions initiated by law enforcement officers after a person has been taken into custody or otherwise deprived of his freedom of action in any significant way
c. Without proper safeguards the process of custodial interrogation of persons suspected of crime contains inherently compelling pressures which will work to undermine the individual’s will to resist and to compel him to speak where he would not otherwise do so freely.
d. The giving of the warning dispels the inherent compulsion present in custodial interrogation
i. Actual warning must fully be given—can’t show evidence that person knew about their rights; need to give warning.

ii. The accused must be adequately and effectively appraised of his rights and the exercise of those rights must be fully honored.
e. Right to have a lawyer present, although related to the 6thA, is important in the custodial interrogation context because uncounseled questioning is likely to induce confessions in violation of the 5thA.
f. Court can’t foresee other possible solutions, so Miranda warning is not constitutionally required, but it is required unless other effective solution is presented.

g. General on the scene questioning as to facts surrounding a crime is not affected by this holding.
2. Failure to give Miranda warnings constitutes an irrebuttable presumption that the confession was involuntary
C. Did Congress Overrule Miranda
1. § 3501—discussed above!  Provided that whether warnings were given is just one factor in the voluntariness analysis.  Apparent intent was to overrule Miranda and return to a voluntariness standard.
2. US v. Dickerson, (4th Cir. 1999, p658)—held that § 3501 does overrule Miranda, and thus a confession obtained without warnings, in violation of Miranda, was still admissible against the ( because it was given voluntarily within the meaning of § 3501.

a. Congress has the authority to overrule Miranda, because the court itself had stated that the Miranda safeguards are not constitutionally required.

3. SC Granted Cert: US v. Dickerson (2000, p145)—Miranda, being a constitutional decision of the SC, may not be in effect ruled over by an Act of Congress; so Miranda and progeny govern admissibility of statements made during custodial interrogation in both state and federal courts.
a. Miranda is a constitutional rule
i. Applies to the states

ii. Opinion makes it clear that majority thought it was announcing a constitutional rule

iii. Court invited action by states to protect the constitutional right against coerced self-incrimination.

iv. Decision not to apply fruits rule does not prove Miranda is a nonconstitutional decision, but simply recognizes that unreasonable searches under the 4th are different than unwarned interrogation under the 5th.

b. § 3501 doesn’t qualify as a legislative alternative to Miranda; no warning feature, constitutional minimum not met

i. Dissent (Scalia, with Thomas)—Today’s decision is not a reaffirmation of Miranda, but a radical revision; Miranda is not a constitutional rule, the court is power hungry
ii. The court announces an entirely new principle of con law: statutes of congress can be disregarded not only when what they say violates the constitution, but also when what they prescribe contradicts a decision of this court that “announced a constitutional rule”
D. Exceptions to the Miranda Rule of Exclusion
1. Dickerson would seem to overrule all of the following cases, as the cases were based on the premise that a violation of the Miranda warnings requirement is not itself a violation of the constitution, but the SC in Dickerson explicitly adhered to the decisions carving out exceptions to Miranda.
a. Cases are essentially rewritten as modifying Miranda’s constitutional rules, as opposed to depriving the Miranda safeguards of constitutional status.

b. The holdings of Miranda, as well as the cases limiting Miranda have been preserved.
2. Impeaching the (-Witness
a. Harris v. NY (SC 1971, p660)— Miranda defective statements could be admitted for the purpose of impeaching (’s credibility by contradicting his statements on direct.
i. ( made statements on direct that contradicted statements made to police in violation of Miranda
ii. Evidence that is inadmissible in the prosecution’s case in chief is not barred for all purposes( The impeachment process is a valuable aid to the jury.

iii. There is enough deterrence provided from the unavailability of the evidence for the prosecution’s case in chief.

iv. The shield of Miranda is not a license for perjury.
b. Oregon v. Hass (SC 1975, p661)—( had received the full Miranda warnings and asked to call a lawyer; he was told he could not telephone an attorney until he reached the station.  Thereafter, the ( made inculpatory statements b/f he was given an opportunity to call a lawyer.

i. Controlled by Harris, so statements were admissible to impeach the (, who had taken the stand and offered direct testimony in conflict with the statements.

c. ( may not want to take the stand, risks having the inadmissible confession come in
d. Due Process clause prohibits involuntary statements from being admitted, even for impeachment
e. Impeachment with Prior Silence
i. Under standard evidentiary principles, a ( can be impeached with prior silence if a reasonable person would have spoken at the time about the matter later testified to.

ii. Doyle v. Ohio, (SC 1976, p662)—After Miranda warnings are given, the Due Process clause prohibits the government from using the (’s silence against him.

(1) While it is true Miranda warnings contain no express assurance that silence will carry no penalty, such assurance is implicit to any person who receives the warnings
(2) In such circumstances, it would be fundamentally unfair and a deprivation of due process to allow the arrested person’s silence to be used to impeach an explanation subsequently offered at trial.

iii. Jenkins v. Anderson, (SC 1980, p663)—the use of pre-arrest silence is not prohibited by Doyle.

(1) No governmental action induced petitioner to stay silent before arrest, so the fundamental unfairness present in Doyle is not present in Jenkin’s case.

iv. Fletcher v. Weir, (SC 1982, p664)—use of post-arrest, pre-Miranda silence for impeachment not prohibited.

(1) Arrest itself does not implicitly induce a suspect to remain silent.
3. Admitting the Fruits of a Miranda Violation
a. Not like 4th!!  Be Careful!!
b. Leads to Witnesses: MI v. Tucker (SC 1974, p665)—Failure to give full Miranda warnings required exclusion of (’s statement, but not the statement of a witness whose identity was discovered through Tucker’s statement.
i. Violation of procedural safeguards not a violation of the Constitution, so exclusion of the fruits of a Miranda defective confession not automatically required.

ii. Do benefits of exclusion outweigh the costs?

(1) Minimal deterrent effect, can’t use in case in chief, that’s enough.

(2) Large benefit, Henderson’s testimony was reliable.

c. Subsequent Confessions: Oregon v. Elstad (SC 1985, p666)—Where a mirandized confession follows an unmirandized confession, the second one is admissible.
i. Instead of presuming the 2d confession, need to examine whether it was knowingly and voluntarily made; if this is satisfied the confession will be admitted.

ii. Undertook CBA again( neither goal of deterrence or assuring trustworthy evidence served by exclusion.

iii. Don’t need any sort of causal break( as long as voluntarily and knowingly made

iv. If the 1st confession was not only unwarned, but also produced by deliberately coercive or improper tactics (i.e. involuntary) there will be a presumption that the second confession was also the product of that coercion.
d. Warned Statements Immediately After Unwarned Statements: Circuit Split, look at policy in Elstad

i. United States v. Carter (8th Cir. 1989p 669)—Warned confession obtained immediately after unwarned confession was properly excluded; 2d confession was properly excluded because unlike Elstad no passage of time; this was just an end run around Miranda.

ii. US v. Gupta (7th Cir. 1999, p670)—same facts as Carter, but second statement admitted; Elstad holds that a suspect’s willingness to waive the privilege and make a statement without the benefit of the Miranda warnings does not imply that a statement made after the warnings is the result of compulsion.
(1) Elstad makes no reference to temporal proximity

e. Physical Evidence: NY v. Quarles (SC 1984, p670)—O’C in a concurring opinion argued that physical evidence obtained as a fruit of a Miranda defective confession should not be excluded.

4. An Emergency Exception: NY v. Quarles (SC 1984, p671)—overriding considerations of public safety can justify an officer’s failure to provide Miranda warnings, and an unwarned confession obtained under such circs is admissible.

a. CBA—high cost in allowing suspect not to answer
E. Open Questions After Miranda
1. What is Custody?
a. If ( not in custody, then Miranda doesn’t apply, and the Due Process test applies—voluntariness under the totality of the circumstances
b. Miranda( test is whether a person is deprived of his freedom of action in any significant way
i. If a person has been arrested, he is in custody (Orozco, SC p675)

ii. ( not in custody when IRS agents came to his house, he invited them, and they sat at his dining room table. (Beckwith, SC p675)
iii. Officer’s subjective view concerning whether a person is a suspect is irrelevant to the assessment whether a person is in custody, unless the officer has told the person they were under arrest (Stansbury, p677)
c. Warnings not required just because an investigation has focused upon a subject (Beckwith)

d. Prisoners: No per se rule; Test( would prisoner official’s conduct cause a reasonable person to believe his freedom of movement had been further diminished.
i. Mathis (SC 1968, p675)—although defendant in jail on unrelated crimes he was still and custody, and failure to give him Miranda warnings violated his constitutional rights

ii. Garcia—finds no custody where prisoner asked about a fire her started in his cell
e. Interrogation at the Police Station: Not necessarily custody
i. Mathiason, (SC 1977, p676)—(per curiam) Mathiason’s freedom was not so restrained as to render him in custody; Went to station voluntarily, was informed that he was not under arrest, and left the station without hindrance after he confessed.

ii. Behler, (SC 1983, p676)—Court extended Mathiason, suspect not in custody when he agreed to accompany police officer down to the station for questioning, he was told he was not under arrest, and was released after confessing.
f. Meetings with a Probation Officer
i. MN v. Murphy, 465 U.S. 420 (1984)—privilege against self incrimination not violated when a probation officer called a probationer to her office and questioned him about the rape and murder of a teenage girl.
(1) Miranda rights not required because Murphy was not in custody although he was required to meet with the officer.
g. Terry Stops: Berkemer (SC 1984, p678) Not custodial for Miranda purposes.
i. Brief duration, questioning is limited, detainee is not obligated to respond to questions.
ii. Unless PC arises, the detainee must be released.
iii. If the stop escalates to an arrest, Miranda will apply.
2. What is Interrogation?
a. Police must be interrogating suspect b/f Miranda applies

i. Volunteered statements or threshold confessions are not barred by lack of Miranda warnings

b. Miranda( by interrogation, we mean questioning initiated by law enforcement officers after a person has been taken into custody or otherwise deprived of freedom of action
c. RI v. Innis (SC 1980, p680)-- Miranda safeguards come into play whenever a person in custody is subjected either to express questioning, or its functional equivalent
i. Innis arrested for a shooting, Mirandized, said he wanted to talk to lawyer. In car on ride to station officer commented that it would be a shame for a child to find the gun.  Hearing this, Innis led them to the murder weapon.
ii. Miranda doesn’t apply to just express questioning; concerned with coercive techniques
iii. *** Interrogation must reflect a measure of compulsion above and beyond that inherent in custody itself

(1) Comes into play whenever person subjected to either express questioning 

(2) Or its functional equivalent—to words or actions on the part of the police that the police should know are reasonably likely to elicit an incriminating response from the suspect.

iv. Inquiry focuses on perceptions of suspect, rather than the intent of the police

v. Innis not interrogated( no express questioning, or the functional equivalent.
d. AZ v. Mauro (SC 1987, p684)— officers recorded suspect’s conversation with his wife; the suspect made incriminating statements and the tape was played at trial.  The SC held there was no interrogation: wife was not sent in for the purpose of eliciting statements and his volunteered statements could not properly be considered the result of police questioning.

e. Confronting the Suspect with Incriminating Evidence
i. Edwards v. Arizona, 451 U.S. 477 (1981)—Court found that the suspect, Edwards, was interrogated when officers played him a tape recorded statement of his associate that implicated Edwards.

ii. Despite Edwards, courts have not always found interrogation where the suspect is confronted with incriminating evidence.
f. Direct vs. Indirect Statements( Statements directed at ( more likely to be considered interrogation
g. Muniz—questions attendant to custody not interrogation (wouldn’t apply if questions designed to elicit an incriminating response.
i. Objective inquiry: is there a proper administrative purpose for the question; is it routinely asked, etc

3. Miranda and Undercover Activity
a. IL v. Perkins (SC 1990, p688)—no Miranda warnings necessary; Miranda concerned with pressures upon suspect in police dominated atmosphere—those concerns not present when person doesn’t know he is talking to an officer.
4. Does Miranda Protection Depend on the Nature of the Offense?
a. No distinctions between felonies and misdemeanors as far as Miranda is concerned. (Berkemer)

b. Police don’t necessarily know what crime the ( will be charged with when he places the suspect in custody.

5. How Complete and Accurate Must Warnings Be?
a. California v. Prysock, 451 U.S. 1301 (1981)—police should be given some flexibility, as long as the suspect is provided with the gist of the warnings.

b. Duckworth v. Eagen, 492 U.S. 195 (1989)—No Miranda violation in a police officer’s reading of a form, which provided in “we have no way of giving you a lawyer, but one will be appointed for you, if you wish, if and when you go to court.”

i. Miranda warnings do not need to be given exactly as stated in the opinion, and the if and when language accurately described state procedure.

c. United States v. Connell, (9th Cir. 1989)—warning invalid when it stated, a  lawyer will be provided “in accordance with the law.”  Suspect not supposed to know what the law is, that is the purpose of the warnings.  Warning was misleading.

d. The warning most likely to be fudged is the one about the right to counsel

i. Police are allowed to mess up a little; court doesn’t require full, literal adherence to Miranda

ii. So there are accidental and intentional variation 
F. Waiver of Miranda Rights
1. Miranda( waiver valid only if, under all the circumstances, the rights are waived voluntarily, knowingly, and intelligently.

a. Burden is with the government

b. Question of fact in any particular case.
c. Burbine (p699)( Once it is determined that a suspect’s decision not to rely on his rights was uncoerced, that he knew at all times he could stand mute and request a lawyer, and that he was aware of the state’s intention to use his statements to secure a conviction, the analysis is complete and the waiver is valid as a matter of law.

2. Waiver will not be assumed from silence
a. Teague v. LA (SC 1980, p692)—waiver of Miranda rights not shown by officer’s testimony that he read the suspect his rights, then the suspect confessed.  Officer couldn’t remember what the rights were, whether the suspect understood them, or whether he made any effort to ascertain if suspect was literate and understood his rights.

3. Don’t need an expresses statement of waiver

a. Must be apparent from the giving of the warnings, and the suspect’s reaction, that the suspect understood his rights and freely waived them

b. Frankson (p692)—Valid waiver where Officer read F his rights, asked if he understood them, F responded yes, then answered questions.
4. Butler (SC 1979, p692)—don’t need an express statement or waiver or a written waiver as long as there is sufficient evidence to show that the suspect understood his rights and voluntarily waived them.
5. Mental Handicap—several courts have held that persons who are deranged or mentally defective cannot knowingly and intelligently waive their Miranda rights
G. Waiver After Invocation of Miranda Rights
1. Two possible invocations: right to counsel, right to remain silent (different rules for each)

2. Invocation of the Right to Silence

a. Michigan v. Mosley (SC 1975, p703)—Interrogation is not forever barred b/c ( invokes the right to silence; but the suspect’s right to cut off questioning must be “scrupulously honored.”
i. Mosely was arrested, given warnings, and said that he didn’t want to talk about the robberies.  2 hours later, new Miranda warnings, new detection questioned him about new crime( Mosely signed a waiver and confessed.

ii. Admission of incriminating statements didn’t violate Miranda, b/c right to silence was scrupulously honored, and waiver was knowing and voluntary.
b. Scrupulously Honor by : (from Mosley and p.704)
i. Immediately ceasing questioning
ii. Only resuming after the passage of a significant period of time
(1) Most important factor( need to give suspect a “cooling off period”

(2) 2m not enough (Charles); 20m not enough (Ramsey)
(3) Waiver after 4hr break ok (Keeney)
iii. New set of warnings
(1) Evidence of honoring invocation and also that later waiver is knowing and voluntary (Otey)

iv. Second interrogation related to a new crime

v. Multiple attempts to get suspect to speak are considered problematic
(1) Waiver not valid where suspect approached 4 times (Vujosevic)

c. Ambiguous invocation

i. OK to continue where invocation of right to counsel is ambiguous (Davis, p705)

ii. Banks (7th Cir p705)—officers not required to scrupulously honor (’s right to remain silent unless the suspect’s invocation of that right is unequivocal
3. Invocation of the Right to Counsel: Under 5th not offense specific!!
WIIW:  Warnings
(
Invocation
( 
Initiation
(
K, V, & I Waiver

a. Under Miranda, the "right to counsel" exists solely as a means of protecting the defendant's Fifth Amendment right not to be compelled to incriminate himself
b. Edwards v. AZ (SC 1981, p706)—additional safeguards needed when ( asks for counsel
i. When accused has invoked his right to counsel, a valid waiver cannot be established by showing only that he responded to further police initiated contact, even if he has been advised of his rights.

ii. An accused having expressed his desire to deal with police only through counsel is not subject to further questioning by the authorities until counsel is made available to him, unless the accused himself initiates further communication, exchanges, or conversations with police.

c. Bradshaw( Initiation alone not enough; prosecution still has to show that a valid waver occurred of the right to have counsel present during the interrogation

d. If the renewed contact doesn’t rise to level of interrogation, Miranda is inapplicable to the resulting confession, and so is Edwards.
i. Ex. Innis—had invoked his right to counsel, but statements in the car didn’t fall under Edwards because he was not interrogated.
e. Minnick v. MS (SC 1990, p716) Protections of Edwards continue even after a suspect speaks with counsel; under Edwards, police initiated interrogation may only occur if counsel is present during the custodial interrogation.
i. 2 policy reasons:

(1) bright line rule of Edwards provides clarity and certainty

(2) the rule guarantees that suspects will not be badgered by police

ii. Scalia, joined by Rehnquist vigorously dissented.

(1) The extension of Edwards shifted a precarious balance

(2) Broadly attacked the prophylactic rules of Edwards and Miranda themselves.

(3) Wrong to regard an honest confession as a mistake.

f. Defining Initiation
i. OR v. Bradshaw (1983, p707)—“what’s going to happen to me now” sufficient to initiate further conversation
(1) Routine inquiry that arises out of the custodial relationship not initiating—ex. request for glass of water not initiating.

(2) Respondent’s statement evinced a willingness and desire for a generalized discussion about the investigation.

g. Ambiguous Invocation of the Right to Counsel
i. Davis v. US, (SC 1994, p710)—suspect must clearly and unequivocally invoke the right to counsel in order to trigger the protections of Edwards.

(1) “maybe I should talk to a lawyer” not unequivocal

(2) Request must sufficiently clear that a reasonable police officer would understand the statement to be a request for an attorney.

(3) If statement is not that clear, officers do not have to stop questioning, and furher questioning is not limited to clarifying whether or not suspect wants a lawyer.
(4) Unless the suspect actually requests a lawyer, questioning can continue.

ii. Smith v. Illinois, (SC 1984, p713)—Response of, “Uh, yeah I’d like that,” in response to whether suspect understood his right to have a lawyer not too ambiguous to invoke the protections of Edwards.

(1) That answers to clarifying questions were ambiguous makes no difference.

h. Unrelated Crimes
i. AZ v. Roberson (SC 1988, p713)—Invocation of 5thA right to counsel under Edwards is not offense specific.

(1) Such an invocation prevents police initiated questioning on any crime.

i. Which Right to Counsel Is Invoked
i. McNeil v. WI (SC 1991, p714)—accused who is arraigned and asked for counsel is invoking the 6thA, rather than Miranda, right to counsel which is offense specific.

(1) Police can initiate questioning on crimes other than the crime charged.
ii. To invoke Edwards right to counsel need at a minimum, some statement that can reasonably be construed to be an expression of a desire for the assistance of an attorney in dealing with custodial interrogation by the police.
iii. Not clear whether Miranda rights can be invoked prior to interrogation (p716)
V. Confessions and the Sixth Amendment Right to Counsel
Sixth Amendment: In all criminal prosecutions, the accused shall enjoy the right to a speedy and public trial, by an impartial jury of the State and district wherein the crime shall have been committed, which district shall have been previously ascertained by law, and to be informed of the nature and cause of the accusation; to be confronted with the witnesses against him; to have compulsory process for obtaining witnesses in his favor, and to have the Assistance of Counsel for his defense.
A. The Massiah Rule
1. Massiah v. US (SC 1964, p719)—Court relies on the 6th Amendment to exclude a confession.

a. Messiah indicted on narcotics charge and was out on bail.  His co-conspirator was cooperating with police, engaged in incriminating conversation with Messiah.  Statements were used against Messiah on trial.

b. Court holds that petitioner was denied the basic protections of the 6th Amendment guarantee when there was used against him at his trial evidence of his own incriminating words, which federal agents had deliberately elicited from him after he had been indicted and in the absence of his counsel.

c. Can continue an investigation, but can’t constitutionally use indicted (’s statements against him, where he has retained a lawyer.
2. Massiah really speaks to the adversary relationship between the parties( Don’t contact client without going through his lawyer!!  Protect attorney-client relationship, and guards against overreaching by an adversary.
3. Escobedo v. IL (SC 1964, p721)—extended Massiah for a short time to even suspects, but was overruled by Moran v. Burbine
4. Burbine( Does not apply prior to the initiation of adverse criminal proceedings

B. Obtaining Info From Formally Charged Defendants
1. Brewer v. Williams (SC 1977, p723)—Williams deprived of his right to counsel when police deliberately elicited statements during car ride, after judicial proceedings had been initiated
a. Williams surrendered to the police on a kidnapping in Davenport, was booked, and given his Miranda warnings.  He talked to his lawyer in DesMoines, and was arraigned (consulted with a 2d lawyer), then driven the 120mi back to DesMoines. The lawyer agreed with the pick up officers that Williams would not be questioned on the trip. The detective and Williams talked for a while, then the detective gave Williams the “Proper Christian Burial” speech—knew he was religious
i. Williams led them to the body; at the trial moved to suppress all evidence relating to statements made in the car ride.
b. Officer purposely sought to get as much incriminating info as possible during Williams’ isolation from his lawyers.
c. Once legal proceedings have commenced against an individual he has a right to legal representation when the government interrogates him

d. State needs to know intentional relinquishment of a known right; right to counsel doesn’t depend on a request by the (.
2. United States v. Gouveia, (SC 1984, p730)—Sixth Amendment right to counsel attaches only after adversarial proceedings have begun.

a. Administrative detention prior to indictment not part of adversarial proceedings.

b. Definitely a line between pre and post charge situations
3. Psychiatric Defense and the Sixth Amendment

a. Estelle v. Smith (SC 1981, p730) A (’s right to counsel was violated when he was interviewed by a government psychiatrist who was trying to get information that could be used at a capital sentencing hearing, and the ( had not waived his right to legal advice before answering questions.

b. Buchanan v. Kennedy, (SC 1987, p731)—no 6th amendment violation in the admission of a psych report where ( counsel had joined in the request for the report.
i. If ( counsel joins in request, court will assume he counseled his client on nature of exam
c. Powell v. Texas (SC 1989, p731)—Sixth Amendment violation where Powell was subjected to a psychiatric exam and defense counsel wasn’t informed that he would be examined on the issue of future dangerousness.
i. State needs to provide counsel with notice regarding scope of exam
4. “Deliberate Elicitation”: Must officer be intentionally trying to obtain incriminating information?

a. Bey v. Morton (3d Cir. 1997)—Confession to corrections officer need not be excluded because officer was not trying to deliberately secure information. Not SC though, be careful...
C. Use of Undercover Officers and State Agents
1. 6th limits undercover tactics, 5th doesn’t (only applies where subject knows he is talking to an officer)
2. US v. Henry, (SC 1980, p733)— By intentionally creating a situation likely to induce Henry to make incriminating statements without the assistance of counsel, the government violated Henry’s 6th Amendment right to counsel.

a. Cellmate who testified at trial was paid government informant. He was told not to initiate conversations with Henry, but to listen to anything Henry said about the robbery.

b. Three Factors—Did agent “deliberately elicit” incriminating info

i. Nichols was acting as a paid informant for the government

ii. He was seemingly no more than a fellow inmate

iii. Henry was in custody and under indictment at the time of the conversations

c. Nichols was not a “passive listener”—his info was the product of conversations
d. Doesn’t matter if ( doesn’t know person is government agent
3. The concept of a knowing and voluntary waiver of 6thA rights doesn’t apply in the context of communications with an undisclosed government informant( there can be no waiver!! (henry)
4. Kuhlmann v. Wilson, 477 U.S. 436 (1986)—Sixth Amendment not violated when police put a jailhouse informant in close proximity to a defendant, and the defendant made statements to the informant without any effort on the informant’s part to elicit the statements.

a. For there to be a violation a ( must show the police took some affirmative action, beyond merely listening, that was deliberately designed to elicit incriminating remarks.

b. Henry was distinguished on the grounds that the informant there “stimulated” the conversations.

5. Informant must be a state agent, working for the government, at the time the information was obtained from the accused.
D. Continuing Investigations
1. ME v. Moulton (SC 1985, p736)— State exploitation of an opportunity to confront the accused without counsel present is a breach of the state’s obligation not to circumvent the right to assistance of counsel.

a. Moulton and co-defendant, Colson charged with automobile theft.  Colson cooperated with police and told them M was threatening to kill a key witness.  C met with M while wearing a wire, and the incriminating statements were used against M at trial, where he was convicted.

b. SC reversed Moulton’s conviction.

c. Incriminating statements pertaining to pending charges are inadmissible at the trial of those charges, even if the police were investigating other crimes.

d. Accused has the right to rely on counsel as a medium between him and the state.

e. Deliberate elicitation is found whenever the officers should have known that their investigating tactics would lead to incriminating information 

2. So, after Moulton, impermissible to seek statements about crimes already charged, but ok to seek statements about crimes not yet charged.
E. Waiver
1. W/W: 
Warning
(
K, V, & I Waiver
a. Where the ( has received warnings and waives his rights, the question is simply whether the waiver was knowing and voluntary.

b. Brewer v. Williams( to show waiver, government must show that ( received warnings and elected to speak, relinquishing his rights.
i. Relinquishment can be found:

(1) Signed waiver form

(2) Answering some questions but not others

(3) High level of cooperation

(4) Providing an extremely lengthy and detailed confession
c. Knowing
i. Patterson v. IL (SC 1988, p738)—Patterson argued that Miranda warnings didn’t adequately inform him of his 6thA right to counsel.  No!! The warnings conveyed the sum and substance of the rights that the 6thA provided him.
(1) Patterson was indicted, never invoked his right to counsel

d. Under 6thA waiver wouldn’t be valid where lawyer trying to reach suspect (Burbine allowed under Miranda)

e. Undercover ok under Miranda, not under 6th

f. Accused doesn’t need to be told he has been indicted

2. WIIW: 
Warning 
( 
Invocation
(
Initiation
( 
Waiver
a. Michigan v. Jackson, (SC 1986, p740)—When an accused invokes his right to counsel, Edwards standards govern—waiver only valid if accused initiates the conversation and knowingly and voluntarily waives his rights.  Here no valid waiver—Jackson didn’t initiate or K & V waivers
i. Accused requested counsel at arraignment, later interrogated (didn’t initiate), signed a waiver and confessed.
ii. Reiterates that an accused person in custody who has "expressed his desire to deal with the police only through counsel, is not subject to further interrogation by the authorities until counsel has been made available to him, unless the accused himself initiates further communication, exchanges, or conversations with the police.  "Edwards established a bright-line rule: once a suspect has invoked the right to counsel, any subsequent conversation must be initiated by him.”
iii. Jackson opinion seems sloppy( intermingles invocation and attachment

(1) Says 6thA definitely attaches at arraignment

(2) Brewer v. Williams, 430 U.S. 387, 398 (1977) ("[A] person is entitled to the help of a lawyer at or after the time that judicial proceedings have been initiated against him -- 'whether by way of formal charge, preliminary hearing, indictment, information, or arraignment'")
(3) Indeed, after a formal accusation has been made -- and a person who had previously been just a "suspect" has become an "accused" within the meaning of the Sixth Amendment -- the constitutional right to the assistance of counsel is of such importance that the police may no longer employ techniques for eliciting information from an uncounseled defendant that might have been entirely proper at an earlier stage of their investigation.

(4) FN 6( In construing respondents' request for counsel, we do not, of course, suggest that theright to counsel turns on such a request.
(5) Just as written waivers are insufficient to justify police-initiated interrogations after the request for counsel in a Fifth Amendment analysis, so too they are insufficient to justify police-initiated interrogations after the request for counsel in a Sixth Amendment analysis.

(6) in McLeod v. Ohio, 381 U.S. 356 (1965), we summarily reversed a decision that the police could elicit information after indictment even though counsel had not yet been appointed.

b. What?? Prior to this actual request for counsel unnecessary, attached at formal initiation of adversarial proceedings... hmm as dissent says, court has placed itself in an analytical straitjacket!!
i. Lower courts have required invocation. (Ex. Wilcher, ( was appointed counsel, but made no statement when counsel was appointed, no invocation, so WW applies)
c. McNeil v. WI (SC 1991, p741)—invocation of the 6thA right to counsel is offense specific; so Jackson-Edwards protections exist only as to the crime that is charged.
i. CBA( ability to get confessions is a societal benefit
3. What crimes are related to the crime charged?
a. Kidd (4thCir 1993)—to be related offenses must derive from the same factual predicate as the charged offense.
b. TX v. Cobb (SC 2001, supp159)—
i. The CA reversed Cobb’s conviction because the two offenses were “very closely related factually.”

ii. SC reverses CA( 6th Amendment right to counsel does not extend to crimes that are factually related to those that have actually been charged.

iii. Some state courts and federal court of appeal have read into McNeil an exception for crimes that are factually related to a charged offense; SC rejects that exception.

iv. Sixth Amendment protections are personal to the ( and specific to the offense.

v. Test to be applied to determine whether there are two offenses or one is whether each provision requires proof of fact which the other does not. (comes from Blockburger)

vi. Here, not the same offense, so confession was properly admitted.
F. The Sixth Amendment Exclusionary Rule
1. Can you use a Jackson violation to impeach a witness’s testimony?

a. Harvey—yes, can use Jackson violation to impeach

b. Same as allowing impeachment with Miranda violating confession (Harris)

c. Miranda and Jackson not truly a poisonous tree

2. Re-examine Massiah

a. Will find language that indicates that a Massiah violation occurs not at the moment of obtaining the confession, but at the moment the confession is introduced into court

b. Thus, impeachment use cannot be permitted because the very use is what is creating the violation
3. Harvey majority hinted that a “true violation” of the 6thA would result in exclusion
THE GRAND JURY

I. Background

A. Acts as a check on prosecutor’s discretion to charge and is also supposed to serve as an investigative tool 
1. Doubt as to whether first purpose is served anymore
B. Most indictments result in a decision to charge, which isn’t surprising considering they only hear 1 side of the case and the prosecutor basically runs the show
1. Sits only to assess whether there is an adequate basis for bringing a charge

C. Not incorporated in the 14th amendment, so states don’t have to have it 
D. Only applies to infamous crimes which usually means one that will result in prison time
1. Infamous only if it could result in hard labor or imprisonment in a penitentiary.

2. No indictment needed to charge a corporation for antitrust violation, because only subject to a fine.

II.  Secrecy-Federal Rules of Evidence 6e

A. Secrecy is very important:

1. Witnesses might not otherwise come forward
2. Or if they did they wouldn’t testify honestly
3. Those about to be indicted might flee
4. If someone is exonerated they wont be held up to public ridicule 

B. Exceptions:  disclosure can be made to attorney for the govt; some govt personnel; under Patriot Act, attorney for govt can disclose matters involving foreign intelligence to law enforcement officials, also witnesses aren’t bound by secrecy rule (Rule 6(e)(2)
C. Shall not expose “matters occurring before the grand jury”, but what is a matter?  D.C. circuit court said it can apply to the strategy or direction that the G.J. is taking, but cant read it too broadly, but sometimes this is already widely known so it isn’t secret

III. Evidence:  often evidence can be introduced that cant be at trial

A. Costello v. US (SC, 1956, p. 846):  ( is alleging that all of the evidence in front of grand jury was hearsay, so moved to dismiss indictment 

1. 5th amendment doesn’t describe type of evidence that can be used

2. Feared the delay in litigation if there were evidence concerns

3. Evidence is inadmissible at trial so it remedies any misleading effects, which is the adversarial proceeding, and the grand jury proceedings would be burdened by the evidence rules 
4. Inadmissable evidence has probative value
5. GJ’s function not adjudicatory
B. Calandra (SC 1974, p848)—illegally obtained evidence is admissible
C. US v. Williams, (SC 1991, p848)—Prosecutor has no obligation to present exculpatory evidence
1. Rejected a 10th Cir rule which required prosecutors to present exculpatory evidence

2. Rule exceeded court’s supervisory power and would have altered the function of the GJ proceeding

IV. Grand Jury’s Powers of Investigation
A. Duty is to investigate the existence of any and all criminal conduct and the scope of the inquiry is broad
B. GJ can call anyone to testify before it on the hint of suspicion or on the basis of prosecutor’s speculation about possible criminal activity
C. Burden is on the person called to testify to assert any privileges

D. Subpoena Power
1. Nationwide( prosecutors can call witnesses which add nothing to the case, but suffer serious burden by being called

2. Unregulated( can even subpoena the press
E. Can subpoena criminal defense attorneys
F. SixthA not implicated b/c ( hasn’t been formally charged yet

G. No PC Requirement( whole point of GJ is to determine whether PC exists (US v. R. Enterprises, SC 1974, p854)

H. Limitations on subpoena power:
1. May be quashed if compliance is unreasonable or oppressive (Rule 17c)
a. Unreasonable only if no possibility that the category of materials requested by the government will produce relevant info

b. Difficult standard to meet

2. Subpoena will be quashed if person can demonstrate the GJ is harassing him/her; but motions not likely to succeed. (Ealy, 855)
3. Can move to quash the breadth of subpoena power but such motions usually dismissed out of hand. (Dionisio)

4. Can’t use as discovery device for civil litigation (Gibbons, p855)
5. Improper to call someone who has already been indicted for the purpose of gathering more info against them; post-indictment evidence gathering not a GJ function (Doss)
I. No right to counsel in the GJ room (Conn v. Gabbert, SC 1999, p856)
1. Under current federal practice when you send client in, counsel can wait outside and client can ask to confer
2. 13 of 23 states that have GJ allow counsel in the GJ room

3. Problems with Counsel in room
a. Loss of spontaneity of testimony

b. Transformation into adversarial proceeding

c. Loss of secrecy resulting in chilling effect

4. Real problem occurs when client forgets that they have the right to step outside and confer with counsel

J. Appearance before the GJ isn’t custody for 4th A purposes
K. Warnings—what needs to be given

1. US Attorney manual, pg. 856; requires the AUSA to give certain warnings, not constitutionally nor statutorily required; no private right of action if warnings not given
THE RIGHT TO EFFECTIVE ASSISTANCE OF COUNSEL
I. Powell v. Alabama, 287 U.S. 45 (1932)—right to counsel means right to reasonably effective counsel.

II. B/f Strickland, the prevailing standard was the “farce or mockery of justice” standard; Essentially unreviewable.
III. Strickland v. Washington (SC 1984, p1215)—sets forth the standards that a ( must meet to justify the reversal of a conviction or sentence for ineffective assistance of counsel
A. A person accused of a federal or state crime entitled to be assisted by an attorney, whether retained or appointed, who plays the role necessary to ensure that the trial is fair.
B. So right to counsel = right to effective assistance of counsel

1. Counsel can deprive a ( of this right by failing to provide adequate legal assistance

	Strickland Two-prong Test( performance must fall below objective standard of reasonableness
· First, ( must show that counsel’s performance was deficient.

· Need to show counsel made errors so serious that counseling wasn’t functioning as the “counsel” guaranteed by the 6thA

· Counsel has basic duties—loyalty, avoid conflicts of interest, advocacy, keep ( informed, bring such skill and knowledge as needed to have a reliable adversarial process

· Practice rules are guides, but aren’t dispositive

· Strategic choices made after thorough investigation of law and facts relevant to plausible options are virtually unchallengeable.

· To eliminate hindsight bias( indulge strong presumption that counsel’s conduct falls within the bounds of reasonableness.  ( must overcome presumption that action might be considered sound trial strategy

· Court must determine, in light of all the circumstances, whether the identified acts or omissions were outside the wide range of professionally competent assistance.

· Second, ( must show that the deficient performance prejudiced the defense

· Requires showing that counsel’s errors were so serious as to deprive the ( of a fair trial, a trial whose result is reliable.  An error, even if professionally unreasonable, doesn’t warrant setting aside the judgment if the error had no effect on the judgment.
· When counsel is burdened by an actual conflict on interest prejudice will be assumed
· Generally, though, ineffectiveness claims are subject to a general requirement that the ( affirmatively prove prejudice
· ( must show that there is a reasonable probability that, but for counsel’s unprofessional errors, the result of the proceeding would have been different.
· The governing legal standard plays a critical role (ex. RD—( must show there is a reasonable probability, absent the errors, the trier of fact would have had a reasonable doubt respecting guilt)
· Outcome determinative not enough( examine whether result was fundamentally unfair


C. Unless a ( makes both showings, no reversal( conviction didn’t result from a breakdown in the adversarial process.
D. ( making claim must identify the acts or omissions of counsel that are alleged not to have been the result of reasonable professional judgment.
IV. Where the Right to Counsel Applies
A. Retained Counsel( persons who retain counsel are entitled to the same standards of effectiveness as persons for whom the state appoints counsel (Cuyler, p1226)

B. Have right to effective assistance of counsel on first appeal of right (Evitts), but not applicable to any subsequent attacks on the judgment.
1. If no right to counsel, no right to effective assistance of counsel, ex. Coleman v. Thompson, 1991—no right to counsel on appeal from denial of a state habeus petition, so no right to claim constitutionally ineffective assistance of counsel.

C. Appeals without Merit:
1. Anders v. CA (1227)—if after a conscientious examination of the case, counsel finds an appeal to be wholly frivolous , counsel should advise the court and request to withdraw

a. Request must be accompanied by an Anders brief, referring to anything in the record that might arguably support an appeal; If court finds there are non frivolous arguments to be made, counsel must be appointed to bring the appeal
2. CA Procedure( After Anders, CA instituted a different procedure for dealing with appeals the lawyer believes to be frivolous. (upheld by SC in Smith v. Robbins)
a. Lawyer must file brief summarizing the procedural and factual history of the case, and attest that he has reviewed the record, explain his evaluation to his client, provide the client with a copy of his brief, and explain that the client can file pro se.  Counsel is silent on the merits, and remains available to brief issues for the court.
b. The appellate court reviews the entire record, and may affirm or order briefing on an arguable issue.

D. Strickland claims are almost always deferred to a collateral attack in which an evidentiary hearing is conducted—at which the defense counsel is a prime witness. (Hard to adjudicate solely on cold record of direct appeal)
V. Assessing Counsel’s Effectiveness
A. Courts not that receptive to ineffectiveness claims and will bend over backwards to justify ( counsel’s actions as proper strategy.

B. Darden v. Wainright (SC 1986, p1230)—counsel not ineffective where he didn’t introduce any evidence of mitigation, because there were several reasons why counsel may have made this decision, particularly because it would have opened the door to prosecutorial rebuttal.

1. Darden failed to overcome the presumption that, under the circumstances, the challenged action might be considered sound trial strategy.

C. Kimmelman v. Morrison, (SC 1986, p1230)—counsel ineffective when counsel mistakenly believed the state was required to turn over all inculpatory evidence to the defense, and thus conducted no pretrial discovery.

1. The lack of complete pre-trial preparation put at risk the (’s right to meet the case of the prosecution and the reliability of the adversarial testing process.

D. Cave v. Singletary, (11th Cir. 1992)—counsel ineffective when closing statement disclosed a complete misunderstanding of the concept of felony murder; however this was not prejudicial since ( confessed to the robbery and thus sealed his conviction for felony murder.

E. What has been held ineffective?

1. Strategy of complete silence has been held ineffective. United States v. Wolf.
2. Failure to call key witness on retrial held ineffective. Chambers v. Armontrout.

3. Where counsel cannot come up with any reason for acting, or not acting, courts have not hesitated to find counsel ineffective.
F. Duty to Investigate

1. Pre-trial investigation is one component of effective assistance; Complete failure to investigate cannot be considered strategic—don’t have enough info to make strategic decision.

2. The duty to investigate critically depends on the information supplied by the defendant.

a. Johnson v. Cabana—if counsel receives information from his client, the accuracy of which counsel has no reason to doubt, it will ordinarily be unnecessary for counsel to verify the information from an alternate source even if the information from that source is readily available.

3. Johnson v. Baldwin—defense counsel acted ineffectively in failing to investigate the merits of the (’s alibi defense.

a. Investigation would have led to either corroboration or the conclusion he wasn’t telling the truth.

b. Counsel could have convinced him to testify differently, or not testify at all.

G. Duty to Investigate Mitigating Evidence in a Capital Trial

1. Wiggins v. Smith (SC, 2003, supp):  at sentencing trial, lawyers focused on retrying the factual case and proving ∆ wasn’t directly responsible for the murder as opposed to mitigation factors
a. ∆ alleged that lawyers should have presented evidence regarding his dysfunctional childhood 
b. looked at lawyer’s actions according to prevailing norms at the time, most lawyers would have gotten a social history and money had even been set aside for one but no report was ever commissioned, also fell below ABA guidelines in capital defense cases
c. w/the records they did have, they should have been persuaded to pursue more leads
d. they aren’t required to investigate every line of mitigating evidence 
e. court finds deficiency in performance and prejudice 
VI. Assessing Prejudice

A. Courts can proceed directly to the prejudice prong if it will dispose of the case, and thereby avoid evaluating defense counsel’s performance.

B. Strength of Case Against (: Defendant is more likely to prove prejudice if the prosecution’s evidence is weak.  A verdict strongly supported by the record is less likely to have been affected by counsel’s errors than one with only weak support.

C. Lockhart v. Fretwell, 506 U.S. 364 (1993)—prejudice is not always found simply because effective assistance would have changed the outcome.

1. Trial counsel failed object to the use of an aggravating factor that was at the time unconstitutional.  The circuit later ruled the use of the factor constitutional.  The aggravating factor is no longer impermissible, it is permissible.

2. SC said no error because trial wasn’t fundamentally unfair.  Would grant the ( a windfall which he wasn’t entitled to.  So ( doesn’t get reversal of his death penalty sentence.

3. Can’t focus just on whether factor was outcome determinative( need to also look at whether the result was fundamentally unfair
4. Since counsel’s deficient performance resulted only in the failure to object on the basis of an erroneously decided case, Fretwell was not deprived of any substantive or procedural right to which the law entitles him.

D. Guilty Plea Stage: Possible for counsel to perform ineffectively at the guilty plea stage; Most common way is by giving wrong advice.

1. Hill v. Lockhart, 474 U.S. 52 (1985)— To prove prejudice in the guilty plea context, the ( must show that but for counsels errors, he would not have pleaded trial and would have insisted on going to trial.

E. Ineffectiveness on Appeal: 
1. Lozada v. Deeds, 498 U.S. 430 (1991)—( alleged that counsel failed to inform him of his right to appeal.

a. SC( certificate of PC should have been granted because the standard is whether a court could resolve the issues in petitioner’s favor.

b. Lozada met that standard since the issue of prejudice could be resolved in a different manner than the DC, and at least 2 courts have presumed prejudice in this situation.
2. Roe v. Fores-Ortega (SC, 2000, p. 281): Lawyer never filed an appeal and didn’t tell ∆ that he wasn’t going to file one
a. No per se rule that every time an appeal wasn’t filed or discussed w/client then it was per se deficient b/c would violate Strickland’s assertion that all of the circumstances should be considered in reasonableness determinations 

b. if lawyer consults w/client, the lawyer must follow client’s wishes

c. if lawyer doesn’t consult w/client, it is not per se deficient: There is only a constitutionally imposed duty to consult when 1)  a rational ∆ would wan an appeal or 2) that this particular ∆ reasonably demonstrated that he was interested in appealing

d. ∆ must also prove that there is a reasonable probability that but for counsel’s deficiencies in consulting w/him, he would have timely appealed
VII. Per Se Ineffectiveness and Prejudice
A. United States v. Cronic, (SC 1984, p1243)
1. CA found counsel ineffective because circumstances hampered his preparation
2. In some circumstances, the likelihood that any lawyer, even a fully competent one, could provide effective assistance is so small that a presumption of prejudice is appropriate without an inquiry into the actual conduct of the trial.

3. The 5 factors used by the CA to find the presumption are not adequate.

4. Time of prep is adequate, the disparity between gov’t time and (’s is not enough

5. Court did not hold that Cronic had received effective assistance of counsel.  Rather, it rejected the per se rule of reversal applied by the lower court.

B. Denial of Counsel within the Meaning of the Sixth Amendment

1. In some limited cases, ineffectiveness and prejudice will be presumed without having to investigate counselor’s conduct—however, this rule is rarely applicable.

2. Been applied where (’s counsel held himself out as an attorney but had never passed the bar. (Solina)

C. Sleeping Defense Counsel 
1. Tippins v. Walker, 77 F.3d 682 (2d 1996)— Sufficient to trigger per se reversal—but not all sleeping will qualify.
DISCOVERY
I. Civil v. Criminal Discovery
A. F.R.Civ.P. ( provide for broad discovery; trial should be a “quest for truth,” not a sport

1. No monopoly power over facts

B. Criminal Discovery( Extremely Limited

1. Weatherford (SC 1977)— no general constitutional right to discovery in a criminal case

2. Wide range of cases ( hard to predict the need for discovery or its possible abuses
3. Widespread that certain defendants (mobsters) pose a great threat to witnesses and evidence

II. Arguments Against Criminal Discovery
A. Focus primarily on the implications of the (’s access to prosecutorial information

B. Would tip the balance too much on the side of the accused.

1. Prosecutors already face a heavy burden of proof.

2. ( has the benefit of the privilege against self-incrimination, free from disclosure of his defense
3. Neither elements present in a civil trial, which is a “mutual search for truth.”

4. Defense lawyer has no duty to reveal the truth.
C. Would enable ( to put together a perjured ( — validity suspect... possible in civil cases too
D. Danger to witnesses

E. Might result in a fishing expedition by defense attorneys

III. Arguments Favoring Criminal Discovery
A. Gravity of the liberty and reputation interests at stake in criminal prosecution argues for liberalized discovery

B. Brennan( ridiculous that counsel for a death row inmate can’t look at the confession, which if a civil case he surely would be able to.

C. Counsel for an accused should have access to all possible exculpatory information.

D. Without discovery indigent defendants are seriously handicapped in the preparation of a defense.

IV. Objectives of Criminal Discovery
A. ABA Discovery Standards( urge trial courts to promote discovery, to encourage automatic disclosure of information, and to develop procedural devices to assist litigants in discovery.

V. Discovery on Behalf of the Defendant
A. The State of the Law

1. In most jurisdictions, criminal discovery remains strictly circumscribed either by statute or court action.

2. Question of whether to grant discovery is within the discretion of the trial court.
3. Many states deny discovery of particular categories of information—(’s confession, confessions of co-(’s, statements of witnesses, and transcript or minutes of GJ Testimony.
4. In many jurisdictions, there is considerable discovery by grace—discovery provided by the prosecutor although not compelled by statute.  If the defense is willing to provide information he can usually obtain information in return.

a. Any system which relies wholly on discretion entrusted to one side is open to abuse and unfairness.

B. Specifics of Defense Discovery
1. F.R.Crim.P 16( basic rule providing for discovery in civil cases

2. 16(a)(1)  Five categories of info that must be disclosed upon the request of the (
a. (’s own relevant statements within the custody or control of the government
i. Written or recorded

ii. Collective entities, such as corps, can discover statements of their agents

iii. Opposition( (’s will tailor their statements to omit inconsistencies
(1) What’s the big deal, prosecution witnesses get prepped

(2) ( will hear the statement in the pros’s case in chief anyway

iv. For( ( should know what the government claims she/he said

v. What is a statement?  Jenks Act, interpreted strictly, doesn’t cover summary of (’s statements, only ones that reproduce the words exactly.
vi. Oral statements made to undercover agents not discoverable, nor are oral statements made to non-governmental agents
vii. Don’t get copy of co-defendant’s statement

b. (’s prior record

i. Enables ( to seek pretrial rulings on the admissibility of past convictions as impeachment evidence
c. Documents and other tangible objects that are material to the defense, or intended for use in its case in chief, or that were obtained from or belong to the defendant.

i. Conflict over what constitutes documents and tangible objects “material to the defense”
ii. US v. Philip( Government didn’t disclose videotaped statement of (’s son; court said not material to defense; ( could have interviewed his son himself, videotape wouldn’t have helped him evaluate whether to depose son or call him as a witness.
iii. US v. Armstrong( “material to the preparation of (’s defense” covers only those documents and objects that are responsive to the government’s case in chief
(1) Court denied access to materials that would have helped (’s make out a case of race based prosecution

(2) Term encompasses “shield defenses” not “sword defenses”

iv. Judge can quash overbroad requests by the defendant

d. Reports of examinations and tests that are material to the defense or intended for use by the government in its case in chief.

i. Many jurisdictions allow discovery of results of examinations and tests because such evidence is of a factual nature and unlikely to be misused or distorted by disclosure.

ii. Oral reports are not discoverable under Rule 16.

iii. Especially important because of Daubert, which held the court plays a gatekeeper role with respect to scientific evidence.
iv. Applies to all experts, scientific or not.
e. Summary of testimony of expert witnesses who the government intends to call in its case in chief, including a description of the bases and reasons for the experts opinion, and a description of the witness’ qualification.

i. Most states require disclosure of the names and written or recorded statements of witnesses that the government intends to call.

ii. Federal courts traditionally have not, relying on the Jenks Act, which does not provide for advance notification.  Rather, Statement must be disclosed after the witness testifies.
(1) If the statement is not related to the witness’s direct testimony, it need not be disclosed.
3. Grand Jury Minutes and Transcripts

a. Rule 16(a)(3) precludes defense discovery of grand jury proceedings, with two exceptions:

i. 1) ( is entitled to a copy of his own GJ testimony

ii. 2) The Jenks Act requires production of a trial witnesses’ GJ testimony after she has testified on direct

4. Work privilege protected under 16(a)(2)
C. Mechanisms for Discovery
1. Limits on depositions and interrogatory, the primary means of civil discovery
2. FRCivP 15(a)—depositions restricted to exceptional circumstances

3. If ( gets names of pros witnesses can’t make them talk
VI. The Prosecutor’s Constitutional Duty to Disclose
A. The Brady Rule( evidence on the demand of the accused if which made available would exculpate him or reduce the penalty must be disclosed (923)
1. Mooney v. Hollahan, (SC1935, p922)—Due Process Clause is violated if government engages in a deliberate deception by the presentation of testimony known to be perjured.

a. Followed in Pyle v. Kansas (SC 1942)

b. Alcorta v. Texas, (SC 1957, p923)—applied and invigorated Mooney; SC reversed murder conviction because pros knowingly allowed a pros witness to create a false impression at trial.

2. Brady v. Maryland, (SC 1963, p923)—prosecutor must disclose materially exculpatory evidence

a. Brady and a companion charged with murder; Brady admitted participation but denied doing the actual killing.  ( counsel not shown statements in which the companion admitted to the killing.

b. Brady appealed and the MD CA granted a resentencing; the SC affirmed stating that by withholding the exculpatory evidence the prosecutor was cast in the role of architect of a proceeding that does not comport with justice.

3. Giglio v. United States, (SC 1972, p923)—violation of due process when key witness falsely testified that he had not been given a deal for testifying for the government.

a. Promise had been made by a predecessor, but the current attorney should have known.

4. United States v. Agurs, 427 U.S. 97 (1976)—If general request or no request has been made, if the omitted evidence creates a reasonable doubt that did not otherwise exist, constitutional error has been committed.
a. Prosecutor failed to provide Agurs with certain background information about the murder victim that would have supported her argument of self-defense.  

b. Rule of Brady arguably applies in 3 situations, each involving the discovery, of info after the trial, of info which had been known to the prosecution, but not to the (.

i. (1) Mooney( undisclosed info indicates that the prosecution’s case includes perjured testimony and that the prosecution knew, or should have known, of that perjury.

(1) Conviction obtained by the knowing use of perjured testimony is fundamentally unfair.

ii. (2) Brady( characterized by a pretrial request for specific evidence.

(1) ( was deprived of due process because the statement had been requested and it was material.

(2) Implicit in the requirement of materiality is a concern that the suppressed evidence might have affected the outcome of the trial.

iii. (3) Present Case( Exculpatory info unknown to ( counsel, who makes no request, or a general request for “all Brady material.”

(1) No notice to prosecutor in either case—so duty whether no request or general request is made.
(2) Test: If the omitted evidence creates a reasonable doubt that did not otherwise exist, constitutional error has been committed.
c. Need to examine the whole record.
i. If verdict is already of questionable validity, additional evidence of minor significance might be enough.
5. US v. Bagley (SC 1985)—SC declined to overturn a conviction because of nondisclosure of exculpatory evidence, conviction was reinstated

a. Government didn’t disclose that key witnesses had signed a contract with ATF to be paid for their undercover work

b. Materiality Standard: Nondisclosure of evidence requires reversal only if the evidence was material in the sense that it might have affected the outcome of the case( no such showing was made on the facts of the case.

B. Applying Brady
1. Kyles v. Whitely (SC 1995, p930)— applied Brady, Bagley, Agurs to reverse a conviction and a death sentence
a. The prosecution suppressed many pieces of evidence including: inconsistent witness statements; inconsistent statement by co-conspirator; police report—all which would have helped Kyle’s case
b. Don’t need to show that undisclosed evidence would have resulted in an acquittal; just that there is a reasonable probability of a different result.

c. Reasonable probability of a different result is shown when the government’s evidentiary suppression undermines confidence in the outcome of the trial
d. Not a fair trial( reverses; confidence in the verdict cannot survive when the suppressed evidence would have allowed the jury to find that the eyewitnesses were not consistent in describing the killer, that two out of the four eyewitnesses were unreliable, the most damning evidence
2. Prosecutor must disclose if material, often has to decide before trial( good, we want prosecutors to err on the side of caution
3. Wood v. Bartholomew (SC, per curiam, 1995, p934)—information here (polygraph results) wasn’t even evidence, so it couldn’t have possibly affected the outcome of the trial; and anyway wouldn’t have been material in light of the overwhelming evidence of guilt.
4. Impeachment Evidence
a. Bagley( evidence that would impeach government witnesses can be material within the meaning of Brady
b. Look at:
i. Importance of the witness
ii. Whether the witness has been impeached with other evidence
iii. Nature and quality of the suppressed impeachment evidence
c. Usually not as likely to be material as substantive evidence like a forensic test
C. Is There a Duty to Preserve Exculpatory Evidence?
1. Trombetta (SC 1984)—officers are not required by the due process clause are not required to preserve breathalyzer samples of suspected drunk drivers for the result of the in the field test to be admissible in court

a. Chances are low that the preserved samples would have helped (
b. The state had developed procedures to protect against machines malfunction

2. Arizona v. Youngblood—unless the ( can show bad faith, the failure to preserve potentially useful evidence does not constitute a denial of due process of law.

3. Different that Brady-Agurs; 

a. Preserve as opposed to hand over

b. Don’t know whether or not the evidence is or would have been exculpatory

4. Claim is not about known exculpatory evidence, because the evidnce no longer exists
GUILTY PLEAS AND BARGAINING
I. By agreeing to plead guilty accused accepts punishment for criminal activity; in return some of the uncertainties of the jury system are eliminated

II. Definition( the (’s agreement to plead guilty to a criminal charge with the reasonable expectation of receiving some consideration from the state
III. The Plea Bargaining System
A. Benefits:

1. Administrative efficiency( plea bargaining is an essential underpinning for the continued existence of an orderly system of justice.

2. By pleading guilty the defendant:

a. Aids in ensuring prompt and certain application of correctional measures
b. Avoids Delay

c. Acknowledges guilt and manifests an the willingness to accept responsibility for his crime

d. Avoids public trial

e. Makes possible the granting of concessions to defendant

B. Cons:
1. Real danger of innocent persons being convicted

2. Prosecutors bargain to move cases

3. Bargaining distributes unevenly

4. Bargaining is inefficient and wasteful

5. May reduce deterrent impact of the law( lower sentences

6. Those who opt for jury trial receive longer sentences

C. Sentencing Differential
1. Brady v. US (SC 1970, p961)—guilty pleas not constitutionally forbidden; there are advantages to both the ( and the state that result from guilty pleas
a. OK if motivated by a (’s desire to accept a lower penalty

IV. Academia and Plea Bargaining
A. Easterbrook, Plea Bargaining as a Compromise
1. Essentially a black market (bilateral monopoly), but better than no market at all

2. (’s sell their rights to prosecutors, receiving concessions they esteem more highly than the rights surrendered
3. Allows ( a benefit for being risk averse

4. Prosecutors buy time—allowing them to try more cases
5. Plea bargaining allows us to increase the number of people plea bargaining, gives the public confidence in the deterrent effect of the law
B. Schulhofer, Plea Bargaining as a Disaster
1. Shouldn’t allow ( choice of pleading guilty and avoiding a trial.

2. Can’t assume that voluntary contracting enhances the welfare of the parties
3. Imposes disadvantages on indigent defendants
4. In plea bargaining attorney’s role virtually immune from scrutiny or control

V. Line Between Rewarding a Guilty Plea and Punishing the Decision to go to Trial
A. US v. Medina-Cervantes (9thCir 1982)—trial judge thought ( was thumbing his nose at US judicial system by insisting on a trial, and imposed a fine equal to the cost of the trial.  CA said, you can’t do that!  Accused can’t be subjected to a more severe punishment because he chose to go to trial.
B. Acceptance of Responsibility
1. Sentencing guidelines allow reduced sentence for ( who accepts responsibility; will rarely be able to get reduction if go to trial, but guilty plea not required.
VI. Guilty Pleas, Charging Decisions, and the Federal Sentencing Guidelines
A. FSG purport to limit plea bargaining to the extent that the amount in sentence reduction is fixed, but the FSG can’t control the charges brought against the (
B. Controls on Discretion: At one point DOJ attempted to control, and stated that charges were to reflect the most serious conduct of an offender that could be proven.  Reno rescinded the memo.
1. Sentencing guidelines mostly charge based—sentencing outcome depends on what charge the prosecutor brings.  Instead of constraining prosecutors, the FSG empowers them b/c control of the charge is control of the sentence
C. Impact of Mandatory Minimums: Pressure to plead may be tremendous b/c of the existence of mandatory minimum statutes and the possibility of a reduction below a mandatory minimum for substantial assistance to the prosecution in the investigation and prosecution of other defendants

1. Often present for drug and gun crimes

2. Discretion for prosecutor to charge a crime without MM
D. Inverted Sentencing: In multi-defendant cases, those more culpable might have a chance at receiving lighter sentence, can inform on more people
E. Overcharging:  Bordenkircher v. Hayes—prosecutor told ( that if he didn’t plead guilty he would charge him under 3 strikes law, penalty is life imprisonment.

1. Supreme Court sustains conviction; Decision of whether or not to charge an offense rests with the prosecution. Rigid rule would prohibit the prosecutor from acting forthrightly

2. Prosecutor could have done the opposite—it doesn’t matter which order its done it

VII. Requirements for a Valid Guilty Plea
A. Bargaining largely unrelgulated (Bordenkircher), but the procedures surrounding judicial acceptance of the plea are more formal
B. Must be a voluntary and intelligent choice, and none of the (’s substantial rights can be compromised

C. Requirement of Some Kind of Record
1. Because a ( who pleads guilty gives up several constitutional rights, a valid guilty plea requires ‘an intentional relinquishment or abandonment of a known right or privilege.”  If a (’s guilty plea is not equally voluntary and knowing, it has been obtained in violation of the due process clause.
a. McCarthy v. US (SC 1969, p973)—set aside plea where judge didn’t ask ( whether he understood the nature of the charges against him, or to inquire into the voluntariness of the plea.
i. ( had to be offered the opportunity to plead anew
b. Boykin v. AL (SC 1969, p973)—overturned death sentence, error for trial judge to accept (’s guilty plea without an affirmative showing that it was both intelligent and voluntary
2. Boykin requires the states to keep a record relating to the guilty plea
3. OK to use guilty pleas without record to enhance sentence—need to appeal the irregularity right away
a. Custis and Parke (p 975)
D. Voluntary and Intelligent Pleas and the Advantage of a Complete Record
1. A Voluntary Plea
a. To be valid a guilty plea must be voluntary( can’t be the product of improper conduct by government officials.
b. Can’t produce a plea by actual or threatened harm or by mental coercion overbearing the will of the (( so if ( threatened with torture, any resulting plea would be involuntary (like confession standard)
c. Package Deals( US v. Pollard (DC Cir 1992, p976)—wired plea not coercive; improper pressure not enough, only physical harm, threats of harassment, misrepresentation, or promises that are by their nature improper render a guilty plea legally involuntary
i. But, possibility of coercion by co-defendants; need to let judge know that it is a wired plea (US v. Caro)
2. A Knowing and Intelligent Plea
a. Henderson v. Morgan (US 1976, p977)—19y ( with below average intelligence pleaded guilty; ( never informed that intent was an element of the crime.  Court held the plea involuntary—guilty plea cannot be valid unless the ( knows the nature of the offense to which he pleads.
b. Normally presumed that ( is informed by his attorney of the charges against him and the elements of those charges.  Testimony of counsel that he told the ( is sufficient to defeat the challenge under Henderson.
c. Generally, the ( must know the crucial elements, the penalty that can be imposed, but not collateral consequences (ex. Deportation)
d. Can’t plead to something that isn’t a crime (Bousley—plea invalid where ( pled guilty to conduct later held not to be covered under the statute)

3. Competency to Plead Guilty
a. Competence is a separate factor from knowing and intelligent (Godinez v. Moran, SC p981)
b. Competency is met when defendant is able to consult with his lawyer with a reasonable degree of rational understanding and has a rational as well as factual understanding of the proceedings against him.

i. Same standard as competency for standing trial

c. If competent( still need knowing, and voluntary waiver
4. Secret Promises
a. Blackledge v. Allison (SC 1977, p982)—( thought any bargain struck must be concealed, pled guilty then got a greater sentence that his counsel said the judge said he would get
b. Need to follow proper procedures!!

E. Regulating Guilty Pleas under Rule 11
1. Procedural Requirements of the Rule
a. Must address the ( personally in open court and inform the ( of the nature of the offense to which the plea is offered, the mandatory minimum penalty (if any), and max penalty provided by law.
b. Need to tell ( about FSG, the effect of any special parole, and the possibility of restitution where applicable

c. Need to inform the ( of the rights he is giving up by pleading guilty
d. Court needs to assure that the plea is V, K, & I

e. Where ( is misinformed in plea colloquy, plea will be vacated where he ( told of a max penalty, but actual penalty is more. (Bounds, p984)
2. The Role of the Court
a. 3 types of agreement—
i. A( dismissal of charges

ii. B( recommendation to the judge of a particular sentence

iii. C( agreement between the parties for a specific sentence

b. Judge’s power to review the agreement, permitted under FRCP 11 (e)(4)

i. A or C( DC may accept or reject the plea agreement, or it may defer its decision until it considers the presentence investigation report

(1) If the court objects to the terms of an A or C agreement can only send the parties back to the bargaining table

ii. If B( ( must be advised of the non-binding nature of the agreement, and must inform ( he can’t withdraw his plea if DC doesn’t adopt recommendations

c. FRCP 11(e) ( judge can’t take part in plea negotiations; would bring the force of his office to the table—potential of coercion
F. Claims of Innocence
1. Can accept a (’s guilty plea even if the ( doesn’t admit he is guilty if the court finds it is reasonable for someone in the (’s position to plead guilty. (NC v. Alford, SC 1970, p986)
2. Must be a factual basis for the plea

3. But a ( who enters an Alford plea won’t get sentence reduction for acceptance of responsibility
G. Factual Basis for Pleas
1. Court’s determination of the factual basis for a plea can help to assure that defendants who are innocent do not plead guilty
2. Two methods

a. Trial factual basis procedure—need to show sufficient facts to warrant conviction if ( were to go to trial

b. Notice factual basis procedure—inform ( of any factual defects but let ( plead anyway
3. Can find factual basis through statements by (, factual assertions in the indictements, or info in the pros’s file.

H. The Finality of Guilty Pleas
1. Withdrawal of the Plea
a. In order to be efficient pleas must carry with them some measure of finality.

b. But also need a safety valve—especially cause appointed counsel is so bad
c. Many juridx limit the period within which a plea can be withdrawn

d. FRCP 32 (e)(court may allow the ( to withdraw a guilty plea before a sentence is imposed of the ( provides the court with a fair and just reason for doing so

i. Motion to withdraw a plea before sentencing should be freely allowed, viewed with favor, treated with liberality and given a great deal of latitude. (US v. Jones, 10thC)

e. FRCP 32(d)( After sentencing much tougher; only allowed when necessary to correct manifest injustice
i. Cts reluctant to find Manifest Injustice( prejudice to the pros (will lose witnesses, etc)

f. US v. Hyde (SC 1997, p989)—when a plea is accepted and the acceptance of the plea agreement deferred ( cannot withdraw his plea unless he satisfies the fair and just reason requirement of 32(d)
i. Would degrade the serious act of a guilty plea
g. If agreement is not accepted by the judge it is void...

2. Breach of a Plea Agreement
a. Plea agreement is treated as a contract and is enforceable under contract principles

b. Santobello v. NY (SC 1971, p990)—even an inadvertent breach of the plea agreement by the prosecutor is unacceptable.  Remanded—need to let ( withdraw the plea or have a new sentencing proceeding before a different judge

c. Not breach for prosecutor to make the required sentencing recommendation, but make it clear he was doing it reluctantly and wouldn’t mind if judge gave a higher sentence (Benchimol SC p991)
d. Ricketts v. Adamson (SC 1987, p993)—Double jeopardy doesn’t bar state from filing capital charges against a ( who entered a guilty plea in return for a specific prison term then violated the terms of the agreement
3. Appeal and Collateral Attack
a. Courts don’t really like to see pleas appealed

b. They generally establish a regime in which a voluntary and intelligent guilty plea is the waiver of all claims that the pleader has
i. SC has promoted this approach (p994)

c. Guilty plea represents acceptance by the ( of his conviction and that the conviction was valid unless the ( wasn’t adequately represented by counsel
4. Conditional Pleas
a. Allowed under 11(a)(2) with the consent of the government

PROOF REQUIREMENTS
I. Proof beyond a reasonable doubt is constitutionally required in criminal case by DP clause (In re Winship)

A. don’t want to dilute the standard of proof that leaves people in doubt whether innocent men are being condemned 

B. don’t want public fearing that govt can convict him w/o convincing proper fact finder of guilty w/utmost certainty

C. Burden of proof determines whether more innocent men will be convicted, or whether more guilty men will go free

D. societal disutility of convicting an innocent man does not equal that of acquitting someone who is guilty, that is why the standard is higher here than civil trials where it is less important b/c parties just suing for money damages 

II. Jury Instructions 

A. a defective proof instruction cannot be harmless error so if you convince that there was an erroneous instruction, then automatic reversal 

1. cant be rectified b/c allows jury to measure evidence by the wrong measuring device which deprives ∆ of what we mean by trial by jury

B. presumption of innocence instruction is not constitutionally required in every case (Taylor v. KY, SC 1978, p1039)
1. Need to evaluate in light of the totality of the circumstances—including all instructions to the jury, the arguments of counsel, whether the weight of the evidence was overwhelming, and other relevant factors to determine whether the ( received a constitutionally fair trial
C. instructions w/”grave uncertainty” and “actual and substantial doubt” suggested a higher degree of doubt than required for acquittal (Cage), jurors just told they had to be morally certain nothing to lend meaning to phrase

1. in later cases, “moral certainty” language that has been explained by other language is ok

III. Scope of the RD Requirement (p. 59)

A. Mullaney-having ∆ prove that he acted in heat of passion to reduce homicide to manslaughter violated DPC b/c it is an element of crime

B. Patterson-∆ proving EED to reduce 2nd degree murder to manslaughter is upheld, govt still has to prove all of the elements, better that state allow for affirmative defenses than simply legislate a single crime and not differentiating between levels of culpability 

1. ∆ proving self defense has also been upheld (Martin)

2. ∆ proving intoxication is ok 
3. change can’t create a presumption of guilt or relieve prosecution the burden of proving the elements of the crime
C. Sentencing

1. McMillan-upheld statute allowing mandatory min. if judge finds by preponderance that ∆ visibly possessed firearm b/c BRD has not been applied to sentencing factors 

a. didn’t change elements of offense, took 1 factor always considered in sentencing and dictated the precise weight it will be given 

2. Almendarez-Torres:  statute requiring a higher max sentence for recidivist upheld, not as bad as McMillan b/c a higher max is better than a higher mandatory min.

a. recividism is a traditional basis for increasing sentence

3. Jones-statute created 3 distinct offenses not 3 max penalties b/c then the sentence can change from 15 years to life based upon non-jury determination less than proof BRD

4. Apprendi-any factor extending punishment beyond statutory max must be submitted to jury and proved BRD

5. Harris-affirms McMillan, statute is 1 offense w/different sentencing factors, statute only increases minimum (doesn’t go beyond maximum), merely channels and limits judicial discretion

6. Ring-statute allowing judge to determine presence of aggravating factors for death penalty was invalid b/c to increase the maximum punishment you need a jury determination BRD (Apprendi)

IV. Proof of Alternative Means of Committing a Single Crime

A. Schad-prosecutor advances theories of premeditated and felony murder, this is ok b/c historically 1st degree murder included both categories 

B. jury must agree on which 3 violations to convict under an enterprise statute b/c each violation was a separate element (Richardson)
TRIAL BY JURY
Art III, § 2( The trial of all crimes, except in cases of impeachment, shall be by jury; and such trial shall be held in the state where the said crimes shall have been committed; but when not committed within any state, the trial shall be at such place or places as the Congress may by law have directed. 

6th Amendment( In all criminal prosecutions, the accused shall enjoy the right to a speedy and public trial, by an impartial jury of the state and district wherein the crime shall have been committed, which district shall have been previously ascertained by law

I. The Fundamental Right
A. Duncan v. LA (SC 1968, p1073)—Incorporated the 6thA into the 14th, making the right to trial binding on the states; 
1. The right to a trial by jury is “fundamental”; applies in all cases which, if tried in fed court would come with the guarantee of the 6thA
2. Petty offenses carrying possible penalties up to 6m don’t require a jury trial; over 6m probably does
3. In fed court petty offenses are those punishable by no more than 6m in prison and $500 fine
B. Baldwin v. NY( no offense can be petty where imprisonment by more than 6m is authorized

C. Multiple petty offenses doesn’t require a trial, even if max penalty over 6m (Lewis)
D. Contempt—where the legislature hasn’t authorized a specific penalty, the state may not impose a jail sentence of greater than 6m without providing a jury trial.
E. Blanton( offenses with penalties of 6m or less are presumptively petty; but ( can overcome (see pg 1079)

II. Requisite Features of the Jury

A. Size-should be large enough to promote group deliberation and provide a fair possibility of obtaining a cross-section of community

1. 12 person jury isn’t required (Williams) but less than 6 is unconstitutional b/c less likely to foster group deliberation (Ballew)
B. Apodaca( Unanimity-not required in state jury verdicts, ∆’s interest in having jury interposed between him and state officials is the same
1. Burch—non-unanimous 6 person juries not allowed; threatens the substance of the right to jury trial

C. FRCrimP 31(a)( jury verdicts in federal cases must be unanimous

D. Schad and Richardson( OK to provide alternate means of violating a single element, but with respect to different elements the jury must agree unanimously.
III. Jury Selection and Composition
A. 6th A( jury must be chosen from a fair cross-section of the community
1. Goal( assure that ( gets the benefit of an impartial jury
2. The fair cross section requirement doesn’t apply to the petit jury, only to the venire from which the petit jury is picked (Holland v. IL) (but the EPC does impose limits on petit jury)
3. Standing to Object to a Fair Cross Section Violation
a. Taylor v. LA 9SC 1975, p1095)—Do not have to be a member of the group excluded to make a fair corss section claim; all (’s are entitled to a fair cross section
i. To be eligible for jury service women had to file a written declaration of her desire to be subject to jury service; very few women are ever called for jury service
ii. (( no women on the venire; not a fair cross section
4. Prima Facie Case and Burden Shifting
a. Duren v. MO (1979)—on order to establish a prima facie violation of the fair cross section requirement a ( must show 3 things:
i. The group excluded from the jury array is a distinctive group in the community
(1) Fletcher(9thC) test for whether a group is distinctive; ( must show
(a) Group is defined and limited by some factor
(b) That a common thread or basic similarity in attitude, ideas, or experience runs through the group
(c) That there is a community of interests among members of the group such that the group’s interest cannot be adequately represented if the group is excluded from the jury pool
(2) College students are not a distinctive group (fletcher)
ii. The representation of the group in the venire from which jurors are selected isn’t fair and reasonable in relation to the numbers of persons in the community
iii. This underrepresentation is the result of a systematic exclusion of the group in the jury selection process
b. The burden shifts to state( must show that inclusion of the underrepresented group would be incompatible with state interests
5. If state can show a truly random selection process, and if the state uses a source of jury names—like driver’s license lists, that is likely to include most members of the community most challenges to the selection of the jury pool can be avoided.
a. Jackmann—found volation even where state acted in good faith b/c everyone who lived in Hartford was excluded from jury service by way of a clerical error
B. Strauder v. WV (1879)—court struck down state statute that excluded blacks from grand and petit jury service as violative of the 14A’s Equal Protection Clause
1. Akins( indictments must be quashed when blacks, although numerous in the community, were excluded from GJ lists
2. Thiel( government can’t exclude daily wage earners from the jury panel
3. Ballard ( can’t exclude women from federal jury service in a state where women were eligible for jury service
C. Equal protect clause( prohibits exclusion from the jury pool on the basis of suspect classification such as race
1. Goal( to prevent government discrimination on the basis of race, gender, or other suspect classification
2. To establish a prima facie case of an equal protection violation, the defendant must show that the procedure employed resulted in substantial underrepresentation of his race or of the identifiable group to which he belongs
3. Burden then shifts to the state to rebut the inference of discrimination by showing neutral selection criteria
IV. Voir Dire and Court Control
A. Each juror must be free of bias
B. Voir dire vests broad authority with the judge( in many jurisdxs the manner in which VD is conducted is left up to the judge
C. The Constitution requires that some inquiries be made at the request of the ( if there is to be effective VD
D. Questions Concerning Prejudice
1. Ham v. SC (SC 1973, p1101)—In this case (where ( was known civil rights activist) the due process clause required the judge to interrogate the jurors on the subject of racial prejudice
a. But, (’s constitutional rights not violated when judge didn’t ask questions about beard prejudice
2. Ristaino v. Ross (SC 1976, p1102)—(, an African American, requested the trial court to ask during voir dire a question specifically related to racial prejudice.  Distinguish Ham, don’t need discrimination based voir dire in all cases, only when race was inextricably bound up with the conduct of the trial
a. Mere fact that ( and victim of a different race less likely to distort the trial than the facts of ham
b. To be required, circumstances must suggest a significant likelihood that racial prejudice will infect the trial
3. Rosales-Lopez (SC, 1104)—no prejudice in judge’s refusal to ask jurors attitudes towards the “alien problem”
4. Turner v. Murray (SC 1985, p1104)—a capital ( charged with an interracial murder is entitled to have prospective jurors informed of the race of the victim and questioned on racial bias

5. Mu’Min v. VA (SC 1991, p1005)—trial judge not required to question prospective jurors individually about the contents of pretrial publicity to which they were exposed.
a. Distinguished requirements of the due process clause in state trials, from the more extensive supervisory power of fed cts over fed trials

6. Feelings about the death penalty( death penalty ( has the right to ask questions about whether jurors would unwaveringly impose death upon a finding of guilt (Morgan, p1106)
7. Regulation of voir dire under federal supervisory power is more rigorous than required by the constitution:
a. General individual voir dire required in 3 circs:

i. Where a case has racial overtones

ii. Where case involves matters concerning which the community is known to harbor strong feelings

iii. Where testimony from law enforcement agents is important and likely to be overvalued

V. Challenges for Cause
A. Defined by statute( usually challenge permitted when juror is of an unsound mind, lacks the qualifications required by law, is related to a party, has served in a related case, or is unable or unwilling to hear the case as issue fairly or impartially
B. Witherspoon( can’t  challenge person just because of negative attitudes about the death penalty; can only exclude people who stated that they wouldn’t even consider returning a verdict of death
C. Jury not biased when it is death qualified (Lockart, Buchanan)
D. Wainwright v. Witt (SC 1985, p1111)—standard for exclusion is whether the juror’s views would prevent or substantially impair the performance of his duties as a juror in accordance with his instructions and his oath.
1. Jurors bias doesn’t need to be proved with unmistakable clarity

E. Gray( established a per se rule requiring the invalidation of a death sentence imposed by a jury from which a potential juror was improperly excluded as a result of such violation

F. Failure to excuse for cause; corrected by a peremptory( Ross v. OK, challenged juror said he would automatically have voted for death and so should have been excluded for cause, but ( exercised a peremptory challenge
1. Ross had not been denied an impartial juror, peremptory challenges are not of a constitutional dimension, so as there was no claim that the jurors that convicted him were biased or partial no reversal

G. State can exclude jurors who would not impose the death penalty under any circumstances (morgan)
VI. The use of Peremptory Challenges
A. Purpose and Function( permits rejection for real or imagines partiality; eliminates extremes; 

B. FRCP 24(b)—all of the defs together get 10, 20 in capital cases, and the pros gets 6

1. Most states give pros and ( equal amounts

C. US v. Martinez Salazar (SC 2000, p1119)( juror should have been excused for cause, wasn’t but ( exercised a peremptory challenge.  Hard choice isn’t the same as no choice, ( wasn’t forced to use his peremprtory curatively
D. Constitutional Limits on Peremptory Challenges
1. Batson v. KY (SC 1986, p1121)—
a. ( can rely on the facts of his own case; doesn’t need to show a pattern.

b. where ∆ got an all white jury b/c black jurors struck for peremptory challenges, court said that EPC prohibits prosecutor from excusing solely b/c of race (Batson)

i. 1.  ∆ must show he is a member of cognizable racial group and prosecutor acted to remove members of ∆’s race (as applied, not only race but gender-JEB)

ii. 2.  then burden shifts to state to provide a neutral explanation 

iii. 3.  court decides whether opponent of the strike has proved purposeful racial discrimination (Purkett-making Batson a 3 part test)

2. you can have standing if not a member of the excluded group (Powers)

a. show that ∆ suffered an injury in fact (casts doubt on integrity of judicial process; close relation to 3rd party (common interest in eliminating racial discrimination; some hindrance to 3rd party protecting his own interests 

b. state action even when prosecutor is not the one using the peremptory challenges b/c judge was excusing the juror 
3. Edmonson—can’t use PC in a civil case to exclude jurors b/c of their race
4. Remedy:  if prosecutor unlawfully uses peremptory, may not be a remedy b/c no constitutional  right and ∆ might not show that jury that actually sat was biased 

VII. Preserving Integrity of Jury Deliberations
A. Anonymous Juries-sometimes good to protect jurors from harassment or history of tampering w/jury and members of organized crimes, but they are the exception not the rule

1. conviction reversed where jury should not have been anonymous b/c interferes w/∆’s right to receive a verdict from people he can name as responsible for their actions and fair cross-sectionality 

B. Judicial Influence on Jury-when there is a deadlock, judge can give modified Allen charge saying both majority and minority should re-examine their views but not abandon a conscientiously held view and jury is free to deliberate as long as necessary

C. Jury Misconduct

1. new trial not required every time juror placed in a potentially compromising situation 

VIII. Trial Judge and Right to Jury Trial

A. Jury Nullification-jury can refuse to apply the law, to send a message

B. a power, not a right that the judge should encourage or even permit a violation

C. juror who insisted on nullification was dismissed-judgment reversed b/c court cant delve deeply into juror’s motivations 

IX. Jury Verdict 

A. Inconsistent Verdicts valid b/c jury may be engaging in a form of nullification

B. ∆ is entitled to lesser included offense based on certain characteristics

1. lesser included offense is one in which each statutory element is also present in the most serious offense 
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Reasonable because... 


Mobility of vehicles (not practical to get warrant) (Carroll)


Decreased expectation of privacy in cars b/c of pervasive regulation (Carney)


Two Part Inquiry( from Carroll


Was there PC to believe the auto contained evidence?


Was there an exigency requiring an immediate warrantless search?


Post Carroll( Acevedo is the rule; Need PC to believe that there is contraband or evidence in car


Can search closed containers within vehicle whether have PC directed at container or whole car (Acevedo)


Can search passengers’ belongings in the car that are capable of concealing the object of the search (Houghton)


Cannot do a body search of a passenger (DiRe)





“The right of the people to be secure in their persons, houses, papers, and effects, against unreasonable search and seizures shall not be violated, and no Warrants shall issue, but upon probable cause, supported by Oath or affirmation, and particularly describing the place to be searched, and the persons or things to be seized.”





Due Process Clause of 14thA( ...nor shall any state deprive any person of life, liberty, or property, without due process of law; nor deny to any person within its jurisdiction the equal protection of the laws.





Justifications for Exclusionary Rule


Only effective means of protecting 4thA rights  (Weeks)


Interest in judicial integrity requires that courts not sanction illegal searches by admitting the fruits of the illegality into evidence (Weeks)


Created for...


	Fed Courts in Weeks


	4th applies to states through due process clause (Wolf)


	Exclusionary rule applies to states (Mapp)





Fifth Amendment( No person shall be compelled in any criminal case to be a witness against himself.





Prior to any questioning person must be warned that...


He has the right to remain silent


Any statement he does make can and will be used against him


He has the right to a presence of an attorney, either retained or appointed 


Waiver, if made, must be made voluntarily, knowingly, and intelligently.


The heavy burden of showing waiver rests with the government


Waiver will not be presumed from the silence of the accused after having been read a warning


Any evidence that ( was cajoled, tricked, or threatened into signing a waiver will show the waiver wasn’t voluntary.


If ( indicates that he wishes to consult with an attorney before speaking, there can be no questioning.


If ( indicates in any way that he doesn’t wish to be interrogated, the police may not question him.


Privilege isn’t waived if the ( answers some questions; he can terminate questioning at any time.











Knowing( waiver must be made with full awareness of both the right being abandoned and the consequences of the decision to abandon it. (Burbine)


Might not be knowing if there was a singnifant language barrier (Garibay, p694)


Not clear whether focus is on suspect’s actual understanding, or on police misconduct 


Posner, p694—arguing that confession should not be suppressed b/c of suspect’s mental state (constitution doesn’t protect suspect from himself), but it would be abusive to extract a warning from a small child, someone who is mentally handicapped, and someone who can’t understand English.


On this theory, knowledge of the police is vital; if officer can’t know suspect doesn’t understand, then no abuse


Voluntary( the product of a free and deliberate choice rather than intimidation, coercion, or deception. (Burbine)


Focus is on officer’s behavior, not on (’s free choice (CO v. Connolly—confession voluntary where commanded by “voice of God”)


Intelligently( 


The suspect need not be aware of all possible subjects of the interrogation. (CO v. Spring, p697)


Suspect need not be aware of the full consequences of his decision (Elstad, p698)


Arguably, Miranda signifies the minimum showing


Failure of police to tell ( of lawyer’s efforts to contact him doesn’t make the waiver unintelligent—Miranda doesn’t require that police inform a suspect of an attorney’s efforts to reach him. (Burbine, p699)


State of mind of police is irrelevant (Burbine)








