EVIDENCE/Jury

· Evidence: Never admissible if irrelevant.  When relevant it’s admissible when:

· Probative: Proposition is more likely to be true given the evidence than it would be w/o the evidence.

· Material: Must affect the outcome of the case under applicable law.

FROE 401: Relevant Evidence defined: Evidence is relevant whenever it makes the factoid more likely to be true, no matter how slim the increase in likelihood may be.  “A brick is not a wall.”

FROE 403: All relevant evidence is admitted, except where otherwise specified.  [403 not accepted in every state RCP.]

· Exceptions for Privilege and Prejudice:

· Prejudicial effect must outweigh probative value.  Prejudicial only when it will affect the result in some improper way.  [Fleeing the scene of a crime with a gun is prejudicial, but not legally; admissible because prejudicial value flows from probative value.]

· If X makes guilt 10% more likely, but we think the jury will think it makes guilty 50% more likely, it must be barred.

· Good character/Bad character: Former is prohibited more often (more likely to be prejudicial)

OTHER CRIMES EVIDENCE RULE

Other Crimes Evidence Rule 404(b): Other crimes may NOT be introduced to show bad character or evil disposition.  Can’t be admitted if it only shows propensity.

· Rejected not because it is irrelevant, but because it is said to weigh too much with the jury and is thus too prejudicial.  D can’t forever explain prior transgressions.

· Evidence has to pass 403 before it even GETS to 404 hurdle.

NOT Covered:  Motive, intent, absence of mistake or accident, common scheme or plan embracing the two crimes, identity of the accused, and others.

· Signature Exception: Allowed when the other crimes are so identical in method as to indicate the handiwork of the D (Rex v. Smith-brides in the bath).

· Sex Offenses:  Violent Crime Control and Law Enforcement Act (1994) says evidence of prior sex offenses is allowed even when it only goes to propensity/character.  Theory is that character is more relevant here (studies show the opposite is true).  States are split.

· If you rape X 3 times, it’s admissible if you rape her again, but not if you kill her.

· Impeachment: If D testifies the prosecution can use other crimes for impeachment.  Juries are told to consider it as evidence of impeachment ONLY, not propensity (HA!).

Facts necessary to prove relevance are determined by prep of evidence standard.

· If there is 51% chance of guilt in each case, they can all be used as evidence (if they go to something other than propensity), thus creating a litany of prior acts that D must relitigate. 
· Various exceptions can easily defeat Other Crimes Rule, so it is critical to assure that the evidence goes to something other than propensity.

People v. Zackowitz (NY, 1930)

F: Catcalled Z’s wife; He got gun, returned, & kicked 1 guy.  Some evidence that 1 attacked him with a wrench, & Z shot him (dead).  P wants to intro evidence that Z owned several other guns.

H: (Cardozo) NOT admissible.  P wants evid to establish bad character.  Character is never an issue unless D chooses to make it one.  D starts his life afresh before a jury.

· Would be different if guns were bought for THIS crime; that’d show more than bad character.

THE ROLE OF THE JURY

· 6th Amd only applies to fed govt, not states.  14th Amd has often been used to require the same standards of process in state courts.

· 6th Amd applies to anything not considered a “petty offense” (anything with a chance of 6 months sentence is not petty).  

· Minimum req for a jury is 6 members; 10-2 or 11-1 verdict is okay (QUESTION: What about smaller juries?).  Jury needn’t do sentencing, but must try the facts.

· Four attributes of jury: Protection vs. judge’s bias, Flexibility for determining specific case, Opport to apply community intuitions, Outweigh logic of experts (overbreadth, vagueness, too harsh, etc.)

Duncan v. Louisiana (US, 1968)

F: Duncan convicted of simple battery (racist charge); Denied jury trial (not req’d by state constitution in cases w/o hard labor or capital punishment sentence at stake)

H: Unconstitutional.  14th Amd. Requires jury trial in every case that would get 6th Amd protection if it was in federal court.

· Schul: Duncan is being eroded by subsequent cases, but is important and shouldn’t be.

US v. Dougherty (DC, 1972)

F: DC Nine broke into Dow and destroyed offices.  Judge did not instruct jury on powers of nullification and didn’t allow D’s atty to raise it in arguments.

H: Affirmed.  Power of nullification is necessary but if jury is told of power it will abuse it. 

· Fernandez: Jury asked if it could nullify (acquit even if it thought D guilty) and judge said NO—lied to jury.  Affirmed on appeal.
· Thomas:  Jury said 1 member (lone black juror) wouldn’t agree with them & called them racist.  Judge dismissed him and the remaining 11 voted guilty.  Overturned on appeal on narrow grounds, but higher ct did say that nullification is bad and a juror that refuses to follow judge’s instructions could be removed.  
Jury Nullification:
· 3 states do instruct on nullification; Fed cts and 47 others do not.

· No JMOL in crim trials.  Jury verdicts against weight of evid cannot be overturned.

· Nearly all cts hold that jury needn’t be informed of sentence that results from guilty verdict

· Most cts allow for inconsistent verdicts on different counts because incorrect ones can’t be overturned; Some states set aside the conviction though.

· Contributory negligence is NOT a defense in criminal trial, though may lead to nullification

ACTUS REUS/OMISSIONS/MENS REA

ACTUS REUS (Guilty Act)

Martin v. State (1944)

F: Police took an intoxicated man from his house to a hwy, then arrested him for public drunkenness.  He was using loud, profane language, which is sufficient to show drunkenness.

H: Not guilty.  Must perform the physical act for each element of the crime that has an actus reus component.

· Ct. reads “appearance” in the statute to require “voluntary appearance”

· Ct. could have ruled that his acting drunk was sufficient voluntariness, but did not consider that possibility.  Given the chance to be quite in public he did not take it, even if the first step was done against his will.

People v. Newton (US, 1970)

F: D accused of manslaughter after allegedly shooting/killing police officer in a struggle.  Conflicting testimony.  D had been shot in stomach and went into shock/blacked out (before shooting officer).  Doctor said his behavior was consistent with shock.  Tr judge refused to instruct jury on defense of unconsciousness.

H: Overturned.  There is sufficient evid for inference that he D was shot first, and D’s and Dr’s testimony compelled judge to instruct on unconsciousness.  Prejudicial error.

· Rule on unconsciousness is clear: When it is not self-induced (ie, alcohol) it is a complete defense to a charge of criminal homicide.  

· Where a req’d element of the crime is a voluntary act, the actor must be conscious of what he is doing.

Notes:

· MPC says involuntariness precludes liability, but does not define voluntary action.  

· Invol v. Vol Acts: In the legal sense, involuntary applies to those things done by the muscles without any control by the mind (ie, spasm), or an act done by one who is not conscious of doing it (concussion or sleepwalking) unless self-induced.  

· Repetitive Actions, Habit: NOT valid excuses.  Merely an inability to control the impulse to act.  

· Hypnosis: NOT voluntary under the MPC
· Somnambulism: Sleepwalking.  Cogdon (Eng): Mom acquitted by jury for killing daughter while sleepwalking.  

· Possession is only a voluntary act where the person is aware that he has possession.  Some cts say sufficient if D should have been aware.

· Insanity: Burden shifts to D to prove insanity.

· Medication: Liability for failure to take medication: Decima: D charged w/ crim negligence for driving w/o taking meds, whereupon he suffered an attack, swerved and killed 4 people.  Motion for dismissal denied, leaving the question open.  (QUESTION: Is this really an open question?)

Culpable Thoughts:

· It is said that no criminality exists if you plot a crime but do not commit it because no one can be punished solely for thoughts.  Words are rarely considered actions (ex: treason, conspiracy, aiding and abetting)

OMISSIONS

Pope v. State (MD, 1979)

F: Pope took mother and baby into her house knowing mother was prone to fits of frenzy.  Mother had religious fit and kept slapping baby, killing it.  Pope was present and did nothing.

H: Conviction overturned.  Her actions were abuse, but statute also requires that she be a listed person (parent, adoptive parent, in loco parentis to, or responsible for supervision of child).  She was none of those.  

· Pope was never with baby without the mother.

· Ct says it is very reluctant to punish the Good Samaritan.

· Seems that the presence of the mother is a major factor here but Compare with:

· JONES (DC Cir 1962):  Ct found Jones NOT liable for the child’s death, when Jones was left in charge (alone).  Child left with Jones by family friend (unclear if Jones was paid to care for baby).  Jones had adequate food for the baby but neglected it.  Ct said there was no statutory or common law duty present, only a moral one, and that is insufficient.   

· DUTY of care exists:

· When imposed by Statute

· When D is in certain status relationship to victim

· Where one has assumed a contractual duty

· Where one has voluntarily assumed care of another and somehow prevented others from rendering aid

Good Samaritan Laws: Cutoff point is unclear (there’s always someone who could have saved you, or several people); Some worry about waste inherent in having too many rescuers because law encourages it; Liberty argument against it; Priority argument (is this what we really want to worry about?).  But we could write the statute to say you are responsible for those “in your house”, or some other way to narrow the scope.

MENS REA
Types of Conduct:

1. Purposely: Intending to bring about the result.

2. Knowingly: Substantial certainty that it would occur.

· P and K are usually synonymous, but not always (treason, attempts, complicity, conspiracy require P, not just K).

3. Recklessly: You are aware of high probability of the (unjustifiable) risk.

4. Negligently: You ought to have been aware.  [Cts and MPC read it to mean gross negligence.]

Three Rules:

Look at statute first for what is required, but in any ambiguous case follow these…

1. Culpability is required

2. Culpability ordinarily means at least recklessness

3. Culpability is NOT portable.

4. In some cases we may want to require more than recklessness (treason, obstruction, etc. where people may have legitimate reasons for their conduct, you may require purpose).

MPC: Some mens rea must be proven with respect to each material element of the offense.  

· Material Elements:

· Nature of the conduct
· Attendant Circumstances
· Result of the Conduct
Practice Problem on Notes Page 24

Regina v. Cunningham (Eng, 1957)

F: Thief stole gas meter from basement, causing gas to leak into neighbor’s house and partially asphyxiate her.  Judge told jury that “maliciousness” was satisfied by D’s wickedness as to meter.

H: Overturned.  Maliciousness is not synonymous with wickedness.  What matters is malice with respect to reasonably foreseeable harms.
5. Rule still allows for punishment where there is no malice toward individual vic if the consequences are foreseeable.

a. QUESTION: Does this standard open him up to conviction if he is negligent in repairing the meter (that is, not wicked, but causes something reasonably foreseeable?)  TrCt would not convict, but AppDiv would!

6. Subjective Foreseeability: Foreseeability determined from perspective of the actual Defendant, not the reasonable person; all that matters is what a D DID foresee.  Or such is the suggestion of the opinion here.  Schul: That’s how it’s done in what we’ve seen, but merits discussion.

a. In Crim Law what the reasonable person would foresee only serves as evidence of what the accused DID foresee.

i. If we used Objective std, that’d set crim liab = civ liab; overdeterrence
7. Portability: You cannot transport liability for one offense to another offense. 

Regina v. Faulkner (Eng, 1877)

F: D was a sailor trying to steal rum; lit a match to see better & burned down boat.

H: Conviction Overturned.  You are not liable for any unforeseen consequences that occur as collateral to the felony you are committing.  Mens rea requires intent and knowledge of the probability of the result.

US v. Neiswender: D intended to get money from a lawyer b/c he controlled the jury; he was convicted of obstruction of justice.  Problem: He was intending to get money, but was NOT (yet) intending to obstruct justice.  Conviction upheld!  D need only have knowledge that success in his fraud would likely have resulted in obstruction of justice.

· SCHUL: This is wrong.  The statute requires purpose to obstruct, and ct only requires reasonable foreseeability!  Moreover, ct only imposes regular negligence!

Santillanes v. New Mexico (NM, 1993)

F: D cut his nephews throat with a knife and was convicted of child abuse; statute set bar at “negligently causing a child to be…”

H: Conviction Overturned.  Negligence is not defined in the statute, but it must mean gross negligence.  This is because of the moral condemnation attached to criminal conviction.

· Shows that cts will come to same conclusion as the MPC regardless of statute’s language

Holloway v. US (US, 1999)

F: Carjacking “with intent to cause death or serious bodily harm” is illegal.  Do you have to intend to kill someone, or just intend to kill them unless they comply?

H: Intent is present even where it is conditional.  The intent is unconditional regardless of the driver’s response.  Two reasons:  First, statute indicates that it should be a deterrent, and this is.  Second, case law and scholars indicate that ‘specific’ intent may still be conditional, and the MPC adopts this view.

· This case illustrates the process of statutory interpretation.

DISSENT (Scalia): “Intent” is not ambiguous and can’t be read as such.  If something is conditional, it can’t be intended.  (Plain language approach)

US v. Jewell (9th Cir, 1976)

F: D transported marijuana over the border by car; claims he didn’t know it was there.  He knew of the secret compartment and the possibility that it was there but deliberately did not look for it.  

H: Deliberate Ignorance and positive knowledge are equally culpable.  Ct says this is supported by MPC b/c MPC says knowledge is “aware of high probability…” but that’s not true.  

· INCORRECT HOLDING!  Conviction was NOT proper under the statute b/c statute requires knowledge but the jury could only find recklessness or negligence (depending on probability there was weed)

DISSENT (Kennedy): Jury has to find high probability of presence to find recklessness.  Also, he’s not guilty if he actually believed nothing was inside.

Willful Blindness: Used in theft, fraud & pollution cases to help prosecution.  Usually requires (1) D was subjectively aware of high probability of illegal conduct and (2) D purposely avoided learning of the illegal conduct.  POSNER: Carelessness is NOT enough!

LLW/LMW/STRICT LIABILITY

LESSER LEGAL/MORAL WRONG

Regina v. Prince (Eng, 1875)

F: D was convicted of taking unmarried girl (16 yrs) out of possession and against the will of her father.  He claimed she told him she was 18.  

H: (Bramwell) Conviction Affirmed!  The act committed is wrong in itself and D should be liable for all consequences flowing from it (Strict Liability).  (LMW)

· Analysis is ONLY necessary b/c statute is unclear as to whether or not D has to know she is under 18.

· SCHUL: This is wrong.  Violates rule against portability.

DISSENT (Brett): All of English law requires mens rea and there is none here!  If he committed a crime he believes to be less than the one he actually committed, he runs the risk and is liable for the greater crime, but here he committed no crime at all! (LLW)

· QUESTION: Doesn’t this violate portability too?
White v. State (OH, 1933) (Ohio law bans leaving a pregnant wife) D left his wife but didn’t know she was pregnant.  Conviction affirmed!  The act itself is immoral, and in committing an immoral act you run the risk of the consequences being illegal.  
Notes:

· LLW is alive and well today (esp in drug cases, as where D thinking he was transporting coke was sentenced for the heroin he was transporting, which is worse).  LLW is clearly disfavored by MPC (see Olsen DISS.), but Olsen majority opinion is accepted in ½ of JDs.
· LMW is VERY rare outside realm of sex offenses.  

· These issues only come up where the statutory language is ambiguous as to the required mens rea.

Strict Liability:

· To set up a protected class of S.L. offenses you can use the LMW view, or just use a public policy argument for those particular crimes.  Strong social interest in protecting minors, for example.  BUT, this does NOT seem to be what Prince uses.

· Prince: Uses “Similar Wrong/Different Degree” View.  Seems to unify all holdings on this subject:  The idea is that you cannot transfer culpability horizontally, but you can transfer it vertically.  


· QUESTION: Is this not the same as LLW?  How does this fit with the majority holding in Prince?

People v. Olsen (CA, 1984)

F: D convicted of lewd & lascivious act with girl under 14.  She was 13 yrs 10 mo.  She had told them she was 16.  

H: Conviction affirmed.  Even if Victim had been 14 they still would have been guilty of some crime (lewd & lasciv w/ a minor), so mistake as to gravity of the crime is not a defense.  Also, the statute indicates strong policy interest in preventing this type of offense.

· Ct relies on LLW view, but he isn’t charged with any lesser crime.  (Ct ignores that to avoid the “technicality” that he could not be convicted of either).  There is no actual LLW present (he didn’t have sex with her, so there was no rape).
DISSENT (Grodin): D has not been shown to be guilty of anything, so there is no LLW.  Ct has to be more wary of imposing SL, and should at least let it go to sentencing.

· MPC takes Grodin’s advice:  

· § 2.04(2): Mistake is not a defense when D would have been guilty even if the situation was as he supposed it to be, but the grade of liability can be mitigated by the presence of the mistake.

Notes:

· Hughes: LLW/LMW is too dangerous: gives juries chance to invent new crimes.

· MPC: Imposes SL as to the age of the vic under certain circumstances:
· Reasonable mistake is an affirmative defense when the age is over 10.
· Common Law: In most JDs, mistake as to age is never a defense to statutory rape.
· Mistake of Jurisdiction/Venue: Widely held that it is not a defense.  Less clear when a JD concept is a material element (ie, assault of federal officer creates fed JD).
STRICT LIABILITY

· Used when NO culpability is needed (not even negligence).  Unlike LLW, LMR, there is no suspect or illegal underlying behavior in SL cases.

· MPC and Commentaries: Rejects S.L. outright for anything considered a “crime”, but allows for S.L. for a “violation.”

US v. Balint (US, 1922)

F: Ds indicted for violating the Narcotic Act by selling derivatives of drugs w/o order form req’d by Act.  Indictment failed to charge that they knew they were selling prohibited narcotics.

H: S.L. permissible when requiring more knowledge would defeat the purpose of the statute itself.  The Act’s purpose is to require every person dealing in narcotics to ascertain at his peril whether his product is covered by Act or not.  Congress weighed two dangers (not punishing the innocent vs. illegal drugs getting to people) and decided the second was controlling.
US v. Dotterweich (US, 1943)

F: D is president of pharma company that resold manufacturers’ drugs with new labels but with manufacturers’ warnings.  Two warnings were incorrect.  D was prosecuted for violating FDCA.

H: Conviction Affirmed!  No mens rea is required by statute!  Statute is designed to encourage review of the labels and purpose would be thwarted with greater mens rea requirement!  Policy favors burdening party with access to information.

· SCHUL: This is HARD to reconcile with all of Crim law.  D wasn’t even negligent!

In Balint and Dott the justification for S.L. is Public Welfare (USSC has limited this to “health and safety”).  In less pressing cases, the Ct reads in a requirement of mens rea, as in Morrisette.

Morrisette v. US (US, 1952)

F: D entered Air Force base, took used casings, and sold them for scrap.  He argues that he genuinely thought they were abandoned.  Statute says “knowingly convert govt property.”

H: Conviction Overturned.  Congress omitted an element of intent in the face of long line of judicial opinions requiring intent, and this is NOT a public welfare case.  Congressional silence must be read to impute common law requirements for intent.
Staples v. US (US, 1994)

F: Staples owned a machine gun but did not know it could fire more than one shot per pull.  Convicted of violating Natl Firearms Act.

H: Conviction overturned.  This is NOT a public welfare case, and common law favors inclusion of mens rea requirement, so unless there is clear indication that legislature tried to leave out mens rea requirement, statute will be construed in light of common law requirements.

· Ct rejects public welfare in a GUN case!  D not in same position as drug companies.

· VERY hard to see where USSC draws line on Public Welfare 

· Does not apply to guns OR antitrust cases! 

· Ct may use it just to protect vulnerable groups like children? 

· Ct may use it to put burden on party that should acquire knowledge, but that’s harder to reconcile with Staples.

· Ct may apply it to big business only?  Seems not though, as it doesn’t apply in anti-trust.

· So we RARELY get a S.L. ruling in criminal cases. Ct will read in Mens Rea.
PHILOSOPHY OF STRICT LIABILITY

	Arguments FOR Strict Liability
	Arguments AGAINST Strict Liability

	· Protection of social interests requires higher standard and greater caution will result

· Administrative efficiency: Proving fault is too hard or too costly

· No need to worry about stigma in a S.L. scheme because it wouldn’t attach the same way it does in other crim schemes.
	· Violates fundamental principles of penal liability

· Rests on assumptions about making people more cautious that cannot be tested (It is possible that S.L. will result in LESS caution due to lack of confidence in the system).

· Stigma attached to conviction, which is inappropriate for S.L. crimes


Lord Reid: Two reasons against S.L.: (1) Stigma and (2) Press reports unjust convictions more than anything else and that decreases confidence in the legal system.  (Sweet v. Parsley)
Canadian Approach: Outlawed S.L. altogether; Argued for new approach allowing D to prove exercise of due care to avoid mistake/acquire knowledge.  This approach was applied in US v. US DCt (Kantor), allowing D an affirmative defense if he could show that he could not reasonably have learned the minor was under 18. (9th Cir 1988)

Goodhart: In favor of S.L. in some cases; With certain crimes social utility dictates that we be willing to convict more innocent men in order to let fewer guilty men go free.

Kelman: Opposition to S.L. relies on conveniently narrow timeframe.  Why not broaden it and ask how D, say, a rapist, got himself into that position to begin with.

Johnson: Okay to use S.L. in some cases where we see less wrong with discouraging social activity.  But to then apply S.L. mostly in business cases is totally backwards!

Schulhofer: S.L. standard will only discourage action by those who are most cautious anyway, creating a void in the market for the least cautious people to step into!

MISTAKE

Get help with the problem case: B v. DPP (2000)

· Mistake of FACT: Valid defense under Common Law and MPC when honest, even if unreasonable.

· Mistake of LAW: 

· NOT a valid defense under Common Law, even when honest and reasonable.

· YES a valid defense under MPC, where honest, and even when unreasonable.

· MPC § 2.04(1): Ignorance or mistake of fact or law is a defense so long as it negatives the purpose, belief, recklessness or negligence req’d to establish a material element of the crime.  [Return to definition of material elements]
People v. Marrero (NY, 1987)

F: D had loaded gun.  Statute exempted peace officers working in a penal institution of any kind.  He worked at a fed prison.  Statute only applied to state officers.  

H: Conviction Affirmed.  He can only use mistake defense if the statute DID excuse his behavior as written but was later found to be erroneous (VERY HIGH STANDARD, same as MPC)

· His mistake was HIS OWN FAULT for misreading/misunderstanding material element OF THAT STATUTE.  If mistake went to element outside that law, he’d be ok.

· Cites policy reasons favoring reading the statute, but not abusing its ambiguities, and says that the statute in NY is not identical to the MPC, but is close and should be read the same way.  [Strangely, if he had read the law he’d be more likely to do it!]

DISSENT (Hancock): NY law is different than MPC, indicating that legislature did NOT want MPC.  Also, ancient goal of getting people to read statutes is outdated.  No one reads statutes now and lots of things people would never expect are now outlawed.

SCHUL: Very hard to see the imposition of S.L. in these cases; some say we need it because people don’t know these things are wrong, but that turns S.L. on its head b/c we punish less grave crimes more seriously!

· See LENGTHY Marrerro problem set given out in class (with various statutes)

NOTES:

· Kahan: What we really want to punish are those cases of underlying immorality; Cts should reject the mistake defense when parties are acting strategically but allow it when parties’ ignorance is genuine.

· “Ignorance of the law is no excuse”: SEVERELY overstated.  Only applies to ignorance of the relevant statute itself.  If you are mistaken as to some key element of the crime that may very well be a defense.  [If you steal X, but believe X belongs to you, that IS a defense at trial.]  Comment to MPC § 2.02 at 250.

· Regina v. Smith:  D built paneling in his apt to send stereo wires through it.  When he moved out he ripped it up.  Conviction overturned.  Actus Reus applied to “destroys property”, “intending” AND “belonging to someone else”, so there was no criminal intent as to the last one because he had an honest (though mistaken) belief as to that element of the law.  Only subjective belief matters.

· Note that his mistake is of LAW, not FACT!
· MPC:  Drafters want to keep allow the mistake defense in only a few cases where it’s genuine, but not lose the rule that ignorance of the law is no excuse because it is important in extreme cases (Laos). 

· Only help is Comment to MPC § 2.02 at 250:  If you make a mistake of law in thinking that it is legal to kill or pollute, you can’t claim mistake.  BUT, if you are aware of the law generally, but make a mistake as to the attendant circumstances (ie, “belonging to another”), such that you are aware of the general law, but made a mistake as to the other laws (outside penal/criminal law) that determine the attendant circumstances, you CAN use mistake defense.
· Marrerro’s mistake is as to the law itself, not some other law.
US v. Albertini (9th Cir, 1987)

F: D was prosecuted for protesting against orders of his superior officer.  Ct of Appeals overturned his conviction for violating 1st Amd rts, and he then protested a few more times.  Eventually his case (I) was reversed in the USSC.  State then brought charges for all protests in the interim.

H: Conviction Overturned.  Albertini was acting under a mistake of law, and usually that’s no defense, BUT there is an exception when the mistake results from the D’s reasonable reliance upon an official but mistaken and later overruled statement of law.

· To rule otherwise would sanction govt entrapment!

· Leaves open question whether the acts are legal after cert is granted.

Hopkins (MD):  Hopkins wanted to erect a sign and consulted State Atty Gen, who told him he thought it’d be okay.  Conviction Affirmed.  Generally held that advice of counsel, even though followed in good faith, furnishes no excuse to a person for violating the law.

· MPC Response( § 2.04(3): A belief that conduct does not legally constitute an offense is a defense to prosecution for that offense based on such conduct when (a) the law is not sufficiently promulgated, or (b) the party acts in reasonable reliance on an official statement.

· Unless your complaint is lack of warning and this is your second indictment; your first is considered warning enough.

QUESTION: Did we do Lambert?  P. 271-273

RAPE

· Most of the problems in Rape cases turn on the definition of “force” or “forcibly”

· Sex with an unconscious person is always rape.

· Traditional Elements: 

(1) Against a woman 

(2) Against her will (nonconsent) 

(3) By force (above and beyond penetration)

1. Violence is req’d for 1st degree rape; lesser charges exist for cases w/o violence

Force (sometimes read into “Lack of Consent”): Most JDs still require a showing of force or forcible compulsion.  Only NJ considers penetration itself to be sufficient force.

Not a grading point.  There is NO OFFENSE at all without force.
· Certain amount is okay.  See Warren.
· Alston: Boyfriend claimed rt to have sex with ex-girl once more.  She refused and he spread her legs and penetrated her.  Ct found nonconsent unequivocal but insufficient evidence of force.  
· Estrich: This reflects adoption of male notion of force as fighting.  There may be force in the absence of violence.
· Berger: Don’t be condescending to women.  Take an empowering approach.

Nonconsent/Resistance: Usually read into the statute as a requirement even where not explicit.  Only 1 state requires resistance “to the utmost”, Half require “reasonable resistance”, and some require “earnest resistance”.  In the remaining states it is only probative evidence as to V’s nonconsent.

· Some say we should abandon Resist req because (1) some women freeze and (2) Some don’t resist for fear of further injury.

· Warren: D carried much smaller woman into woods and had sex, but she did not scream, fight back or attempt to flee.  Conviction overturned.  Her actions conveyed impression of consent (though ct doesn’t say she DID consent).  She must communicate nonconsent in an objective way. (QUESTION: How does this go to reasonable fear?)

Reasonable Fear?:  Must V’s fear be reasonable?  Many cts think so.  

Forcible Compulsion: An Unreasonable amount of pressure (physical, moral, intellectual, etc): Available in only a very small number of JDs.

Male Rape: Most JDs have gender neutral statutes, but some still don’t.  (ie, MD and NY)

· If 1 prisoner rapes another in New York, it’s ONLY ASSAULT, not rape:

· Not 1st degree rape (women only)

· Not 2nd degree rape (V not < 14 yrs)

· Not 3rd degree rape (only applies to “incapable of consent”, not “lack of consent” due to force)

ACTUS REUS
State v. Rusk (MD, 1981)

Statute: “By force or threat of force against the will and without the consent of the other...”

H: Conviction Affirmed.  “Force” is an essential element, and requires showing that victim resisted, that her resistance was overcome by force, or prevented from resisting by threats to her safety.
· If V did not resist b/c of fear, the fear must be genuine and reasonable
DISSENT (Cole):  Ct skips over first question: Was D’s conduct reasonably calculated to give rise to a fear on her part to the extent that she was unable to resist?  

SCHUL: Legally this is not a tough case.  The questions are questions of fact and the jury tries those.  If you believe her version, the case is open and shut under the law.  

Estrich: The “force” was not applied until they were in bed, so the force may not have produced that moment.  Thus, legally this may be tougher than it seems.

Notes:

· In NY, force is still required (force or forcible compulsion, where forcible compulsion is placing someone in fear of immediate death).  Without “kill me” factoid, this is NOT rape in New York, OR Maryland.  The other facts are bad manners, not force or forcible compulsion.

Stanko: We tend to characterize some male aggressiveness toward women as “typical” and some as “aberrant” and seek to allow the former and punish the latter, but it’s MEN who make the distinction and draw the line.  They discount female notions of what’s too aggressive.  

Tougher Approach to Rape (New Jersey – Traditional B)

State in the Interest of M.T.S. (NJ, 1992) 

F: Two minors (17m, 15f).  NO Consent, but is there force?

H: NEW STANDARD!  Based on NJ legislatures new drafting done with help of feminist groups.  Physical force requirement is satisfied if there is any amount of force in the absence of what a reasonable person would believe to be affirmative and freely given permission to penetration.  Penetration IS force if there is no aff. and free consent.

· Affirmative, freely given permission must be given to specific act of penetration, either with words or actions that would demonstrate permission to a reasonable person.  

· Failure to protest or resist is IRRELEVANT.

· Reads Force OUT of the statute.  Rape turns totally on consent.

· SCHUL: This makes total sense if you think of rape as a violation of autonomy, not as a crime of violence (you’d never let a doctor operate without affirmative consent).

· Traditional view requires nonconsent + force beyond penetration.  NJ law requires only nonconsent + force OF penetration.  Schul seems to like that.

· This view gives great weight to frozen fear and silence as nonconsent, BUT, in some relationships silence IS (reasonably) read as actual consent, which is problematic here.

Rusk Hypo: This makes Rusk rape even without “kill me” line (not freely given consent). 

Notes:

· This rule may lead to false negatives, where other defaults lead to false positives.

· Cost of false negatives: Person who wants sex won’t get it

· Cost of false positives: Person who doesn’t want sex will get it.

· Framed as such, NJ is clearly better.  But what about cost of putting innocents in jail?  Only a prob if you don’t promulgate the rule well.

· Critics: 

· This solves NOTHING!  You still have to determine what is freely given and affirmative consent, because its appearance can vary from context to context.

· Unless we are going to say that NO kinds of threats or offers are EVER permissible in relationships, we are still screwed.  Line too blurry.

· This standard is TOO high because this just isn’t the way people interact.  Will changing the law eventually change behavior?  Is it fair to punish those who are slower to react?

Non Physical Threats & Schulhofer’s Proposal

State v. Thompson: Principal told girl to have sex with him or not graduate.  Sex assault charges dismissed because it couldn’t be said that she didn’t consent or that he forced her in any traditional sense.

· SCHUL: Ct here reads “lack of consent” to require REAL force, but they are different!

Commonwealth v. Mlinarich: Man threatened to send V back to her detention home if she didn’t sleep with him.  She then consented.  NOT GUILTY (even under “forcible compulsion”).  Ct says there will be disaster if you reduce force to any psychological, intell or moral threat at all.

· DISSENT: That makes forcible compulsion and force the same thing!  Can’t be leg intent.
SCHUL: If we remember that rape is about freedom of sexual choice, not about assault, these cases are clearer.  When you take away someone’s freedom of sexual choice, that’s rape.

· Conclusions about coercion must turn on legitimacy of the proposal, NOT the degree of pressure applied (because in some relationships demanding sex is appropriate!).  

MPC: Permits conviction for “gross sexual imposition” in cases where submission is compelled by threat of force or “by any threat that would prevent resistance by a woman of ordinary resolution.”

· Still requires some showing of resistance or the threat that prevents it.

· Won’t convict man in destitute widow case because this is just an OFFER, even if it’s an offer you can’t refuse.

Common Law: Many states achieve MPC result by using duress, coercion, extortion or position of authority.  Critics say these may be TOO broad.

Consequences of Rights Based Approach:

· Destitute Widow Hypo:  If director tells actress to sleep with him or get fired, that’s rape even with little pressure, but if man tells widow to have sex with him or leave, even with great pressure it may not be rape because he doesn’t have to keep her there and isn’t violating her rights in requesting sex.

· Not rape OR GSI.

· Starlett/Student Hypos: Filmmaker tells actress to:

· Starlett: “Sleep with me or you won’t get the part”; she’s a millionaire: Still a threat (b/c she has right to be considered for job) and can thus be GSI.  

· “Sleep with me and you will get the role” is an OFFER.

· Student: “Sleep with me or you won’t graduate” is a threat, and can be GSI.

· “Sleep with me and you will graduate”: Rape depends on her grades!  If she’s passing and he is threatening that she won’t w/o sex, that’s a threat.  If she won’t pass anyway, might just be an offer.

· PROBLEM: Once someone is threatening to do something illegal, why do we STILL require resistance?  Even GSI still requires some resistance.

DECEPTION

People v. Evans (NY, 1975) 

F: D picked up naïve girl at airport; told her it was science experiment; got her home and said “I could kill you, I could rape you, I could hurt you physically,” and she got frightened.  He tried for sympathy, she reached out to him, and he had sex with her 3 times, plus 1 oral.  

H: NOT RAPE.  There can be no rape that is achieved by fraud, trick or stratagem.  If there is actual consent, the nature of the act being understood, it’s not rape absent a statute.

· Some states have action for seduction, but not NY.

· MAY STILL BE GUILTY if his threats paralyzed her capacity to resist/undermined her will.  

· There are TWO interpretations of the wording.  The speaker’s state of mind controls.  Threat must be INTENDED.
· Thus no rape or forcible compulsion.  No threat beyond a reasonable doubt.  No charge at all.

Boro v. Superior Ct (CA, 1985) 

F: “Dr. Stevens” told a woman she needed sex with a stranger who had been injected with a serum.  She paid $1,000 to have sex with man at hotel.  At the time of the act, her state of mind was that she would die if she didn’t have sex with this man.  D says she was fully aware of the nature of the act, so her motivation is irrelevant.  Real legal question is if the fraud goes to the heart of what was done (factum) or just a collateral matter.

H: NOT guilty.  Leg knew how to write fraud into the factum and chose not to.  

DISSENT (Holmdahl): New Statute stresses importance of consent and defines it as attitudinal, making it part of the factum.  

QUESTION: What would a statute with fraud in the factum look like?

· Interestingly, it’s illegal to gain some kinds of property through trickery, but not sex.

MENS REA

· Vast majority of JDs set mens rea at Negligence

· 3 Problems:

· Grading: Rape conviction w/ neg std yields 20 yrs in prison.  Negligently killing someone gets 4 yrs.

· Culpability: Basic fairness

· Effectiveness: Does negligence force higher standard of care?

· Sends everything to jury as jury question, which is easier, but makes little sense because jury is best for deciding what’s reasonable and in these cases that’s hard to see.  Negligence std reinforces existing norms, but the arguments for its application in rape are often to change norms—inconsistent.

· Very few JDs set required mens rea at recklessness

· A few others (but major ones) put it at Strict Liability

Commonwealth v. Sherry 

F: Stories differ but 3 guys met girl at her party, took her to 1 guy’s house, all had sex with her.  Evidence sufficient for jury to find force and nonconsent.  Ds say they really didn’t know she wasn’t consenting.  Want ct to require actual knowledge.

H: Conviction upheld.  Ct hints that Ds should have requested requirement that Ds’ belief be reasonable and in good faith, but they didn’t word it like that, so court does not rule on its legality.  Actual knowledge standard as requested is inappropriate.

· Ct. says physical resistance is not req’d.  Any resistance is enough if it demonstrates honest and real lack of consent.

Justice Brown: There is no social utility in a rule that defines non-consensual intercourse on the basis of the subjective (and quite likely wishful) view of the more aggressive player in the sexual encounter.

Commonwealth v. Fischer (PA, 1998) 

F: Two college kids.  Had hooked up hours before this.  Stories VERY conflicting.  D’s lawyer failed to request a jury instruction on the defense of mistake of fact.

H: Conviction AFFIRMED.  Ct. asks if D would have won without the suggested atty error:  D’s mistake of fact as to V’s state of mind is only a defense when the legislature makes it one, and the court won’t create one (Under Williams).  

· Seems to contradict general rule that mistake of fact is always a defense!

· Ct. uses Williams to found the opinion but then holds that it is not binding on most date rape cases, which are cases of moral or psychological force.  Nevertheless, ct. says it does apply here because this is a case of real physical force.

· Ct. says atty could not be in error for not requesting a change in law.

NOTES:

· Strict Liability: Reasonable mistake as to consent is NOT a defense in some JDs.
· Ascolillo, Simcock: Mistake of fact as to consent is NOT a defense in MA, even if reasonable.  Analogies made to mistake as to age of D in statutory rape (BUT Schul says this analogy is flawed).
· Recklessness or Negligence: Most JDs DO permit mistake defense, only where D’s error as to consent is honest and reasonable.  
· England: P must prove D either knew consent was absent or was willing to proceed recklessly! [QUESTION: Seems to be a recklessness standard, which is more consistent with MPC than we are, because we use negligence]

· Practical Effect of Negligence: Schul: This is all silly.  Just define CONSENT better and we’ll avoid all these problems.
· Mistake Defense in other Cases: Mistake as to consent it NEVER a defense in cases of bodily harm or death, but in other areas it may be legit (larceny – State v. Kelly)
· Gender Gap: Men and women have different views of what’s reasonable and what’s consent. 
· REFORM EFFORTS: See Schul’s model statute on Notes p. 13.
HOMICIDE

· All killing is homicide.  Only question is what type or degree.

· Common law murder (archaic terms; still at work in ¾ of JDs)

· CA Law: Muder is killing with malice aforethought.  Distinction b/w 1st and 2nd degree based on deliberate and premeditated standard.  Manslaughter as voluntary killing without malice (sudden quarrel, heat of passion), Invol Man as involuntary killing (crim neg or LLW), or vehicular.

· PA Law: Murder if intentionally, knowingly, recklessly or negligently;1st degree when intentional (poison, lying in wait, any other willful, deliberate, premeditated); 2d degree (accomplice or principal committing felony); 3d all rest of murder; Vol Man (passion); Invol Man (reckless, gross neg in legal or illeg act)

· Modern statutes follow MPC and abandon old distinctions/words.

· NY Law: 1st degree M (2nd deg M with aggravating circs); 2nd deg M (Kills w/ intent; depraved indiff; done while committing a felony);  Man 1st deg (Cause death while intending serious injury, or intentionally kill under EED); Man 2nd deg (recklessness leading to death; asst suicide); Crim homicide (for crim neg)

· Categories v. Discretion: Other countries leave every case for fact-based determination (wide discretion of judge to decide “less grave” cases).

· If you believe in deterrence, retribution, etc., you want discretion and case-by-case analysis.  If you worry about admin concerns (abuse of discretion, need for forecasting, etc), you prefer categorical approach.  

· MPC is attempt to be LESS categorical (no grading of M, sentencing discretion for felonies is 1 yr to life).  


PREMEDITATION (Intent to Kill)

· Common Law usually requires: 

· M1 = Malice + Intent to Kill (willful, deliberate, premeditated)

· M2 = Malice (w/o intent)

Commonwealth v. Carroll (PA, 1963) 

F: Husband shot his wife in head after a night of arguing; she was schizo and hurt their kids.  Expert testimony said it was “an impulsive automatic reflex type of homicide…as opposed to an intentional premeditated type of homicide.”

H: FIRST DEGREE MURDER, even in light of evidence most favorable to D!  Length of time during which a D contemplated the killing is immaterial if the act was in fact intentional, willful, deliberate and premeditated.  No Amt of Time Needed to Show Premedit.
· “Elaborateness of Design” is IRRELEVANT.  (Cf O’Searo)

· Society would be defenseless if it permitted a blind or irresistible impulse or inability to control one’s self, to excuse or justify a murder or reduce it.

· Expert opinion of D’s lack of intent is entitled to very little weight.

· OTHER CTS: Alabama (Young v. State): premeditation and deliberation may be formed while killer is pressing the trigger that fired the fatal shots.: Reduces premed to zero
· Cf:  Leaves M2 an empty set.  Nothing would be malice w/o intent (willful, delib and premed).

State v. Guthrie (WV, 1995) 

F: Dishwasher was giving co-worker hard time; D stabbed him.  D had host of psych probs.  D says lwr court instruction equated ‘willful, delib and premed’ with mere “intent to kill”.

H: Some window of time needed to est premeditation.  Premed and delib cannot simply come into being at the time of the killing, or this eliminates distinction b/w M1 and M2.

· TEST: There is no set time req, but there must be some period b/w the formation of the intent to kill and the actual killing, which indicates the killing is by prior calc and design.  There must be an opportunity for some reflection on the intention to kill after it is formed.  D must kill purposely after contemplating the intent to kill.  

· Elaborate plan is NOT required.

· Problems: Solves prob in Carroll, but creates 2 new problems:

1. Proof of premeditation

· Hard to prove (3 Guthrie factors: planning activity, state & nature of prior relationship b/w parties indicating motive, evidence on nature or manner of killing indicating intent to kill by preconceived design) 

2. Distinguishing the worst & best murders 

· Anderson: Mom’s bfriend stabbed daughter 60 times; above factors indicate no premeditation. 

· Forrest: Mercy killing of grandfather IS M1 under 3 factors.
See CB 405 & 406 on special categories that are legit bases for lowering to Mansl.

PROVOCATION

· Traditionally reduces killing from M to Man.

· Common law usually limits provocation to certain circs (extreme assault or battery upon D, mutual combat, D’s illegal arrest, injury or serious abuse of D’s close relative, sudden discovery of spousal infidelity)

· MPC: Adopts standard MORE lenient than Maher.  See Cassassa [Using EED & 2 stp test]

TWO major approaches seen here…

Girouard v. State (MD, 1991) 

F: Wife said very insulting things (lousy fuck) to H in a fight.  Taunted him.  He stabbed her 19 times. D argues that provoc defense should go to jury in all cases, not just trad’l cases above. 

H: Words are never sufficient provocation.  Even “fighting words” are not enough.

· Provocation Std Defined:
· Def: Provocation must be calculated to inflame the passion of a reasonable man and tend to cause him to act for the moment from passion rather than reason.  
· Std: Standard: Inflaming the passion of a reasonable man so that he’d be sufficiently infuriated to strike out in a hot blooded blind passion.  REASONABLE MAN STANDARD; Does not account for frailties of mind of a particular D.

Maher v. People (MI, 1862) 

F: D followed wife as she went into woods with another man; a neighbor said he’d seen them there the day before; D walked into saloon and shot to kill vic, but only maimed ear.

H: Valid provocation.  Murder mitigated, so attempted murder charge is invalid.  

· Reasonable man standard.  Is reason moved to an extent that might render ordinary men liable to act  rashly or without due deliberation or reflection?

· If done under influence of passion, produced by reasonable provocation, before cooling time has passed, it should be manslaughter.

· IF there is sufficient evidence of provocation it is Q of fact for jury.

DISSENT (Manning): D must SEE the infidelity; it’s not enough to hear about it.

Notes:

· Sexual Infidelity: Cts that allow it as provocation interpret it narrowly 

· Homosexual Advances: Allowed in some cts, usually overruled in appell cts as MOL

· Cooling Time: Too long a lapse will render provoc insuff as MOL (Bordeaux)
· Rekindling: Cooling time restrict can be surmounted by showing of rekindling event immediately preceding homicide.  Refused by many cts.

· Victims OTHER than provoker: 

· Mistake as to Vic: NJ (mistake as to who was provoker doesn’t preclude provocation – Mauricio); TX Penal Code says Vic must BE provoker.  

· Bystanders: If bystander tries to stop D and D kills him, two cts say he gets no provoc defense.  Law review article says that is silly.

· Ds Eliciting Provocation: Regina v. Johnson: Eng ct rejected D’s plea for provocation def when D incited Vic to attack; some Amer statutes explicitly disallow provoc defense.

People v. Cassassa (NY, 1980) 

· ILLUSTRATES MPC APPROACH

F: V broke up with boyfriend (D); he showed up with gifts; rejected; stabbed and drowned her.  

H: Provocation under the Code is based on EED (NY has code very similar to MPC).  If EED is present, D gets jury instruct on provocation.  EED here was result of D’s malevolence, not an understandable human response.

· EED is not determined simply with reference to D’s subjective viewpoint.  Two prong test:

· Particular D must have acted under the influence of EED
· There must have been a reasonable explanation or excuse, the reasonableness of which “is to be determined from the viewpoint of a person in the D’s situation under the circs as the D believed them to be.”

· Ct. finds this test to be OBJECTIVE.  BUT, the determination of reasonable explanation or excuse for a particular emot. Disturbance should be made by viewing the subjective, internal situation in which the D found himself and the external circs as HE perceived them at the time.

· Test is to see if the EMOTIONAL RESPONSE is justified, not the act of killing!

EED in the MPC

· 14 states adopted MPC; 4 abandoned it quickly.

· Seems NO PROVOCATION IS NECESSARY!

· State v. Elliot (CT) found no provoking or triggering event necessary.

· People v. Walker (NY, 1984): Drug dealer killed supplier (apparently provoked).  Ct applies Cassassa saying that it is not a sympathetic case.  QUESTION: Who cares?

· Reasonable Person Requirement: What does it mean to say D’s conduct must meet some objective std of “reasonableness”? (QUESTION: Are age, culture, etc. in the Comment, or are the Common Law considerations)

· MPC Comment to §210.3: The word “situation” is ambiguous.  

· Personal Handicaps and some external circs must be taken into account

· Idiosyncratic Moral Values are NOT valid considerations

· The question is whether the actor’s loss of self-control can be understood in terms that arouse sympathy in the ordinary cit. 

· Age & Gender: Valid

· Culture: How far do you go?  (QUESTION: Can’t you LEARN culture?)

· Battered Women: McClain (NJ) rejected evidence of her BW status to decide if V’s conduct was provocative.

· Mental Disorder: Klimas (WI) rejected provocation defense for DEPRESSION, b/c it’s not legal insanity

· England: Now uses totally SUBJECTIVE approach letting jury decide on “some characteristic” of the accused that affected degree of ctrl society could expect of him and that would be unjust not to take into account.

LEGISLATIVE GRADING OF UNINTENDED KILLINGS

· Cts vary greatly in approaches to unintended killings because they read “negligence” and “willful, wanton” in different ways, sometimes inconsistent.
· MPC clears this up with streamlined approach.
· Contributory Negligence: Never a defense in crim law.  May effect prox cause.
· Justification of Risk: Some are justified, like driving a train at 50 mph.  Two-fold approach asks about risk created and end that the risk serves.
Commonwealth v. Welansky (MA, 1944) 

F: Night club burned down.  All exits closed or blocked.  Welansky was dominant shareholder, and aware of exit practices, but in hospital at time of accident.  

H: INVOL MANSLAUGHTER: He caused the death of others through wanton or reckless conduct.  

· HIGHER Std than Gross Negligence (requires proof that grave danger was apparent and D chose to run the risk)

· Min std for recklessness is that reasonable person be aware of risk, but if particular D IS aware, that’s sufficient.

· Not necessary to show he willfully caused fire, but that he willfully disregarded safety.

· SCHUL: COURT SAYS RECK, BUT DROPS BAR TO NEGLIGENCE!  CT IS LOST; BLATANT DOUBLE TALK.  WHY?

· Ct. probably means GROSS Negligence, noting that the difference in degree of risk may at some point be so great that even though it’s an objective person standard, the risk is, in some cases, so great that the conduct is reckless.

· Hornbook says this court’s ruling sets bar higher than ordinary crim neg because it requires state to prove that this particular D did or should have known of risk

· Protects most corporate Ds, but not this one b/c he was involved in job

State v. Barnett (SC, 1951): Cts have long req’d more carelessness to find crim liab than civil liab, but are unsure as to how much more.  Whatever the words, there must be such a departure from ordinary conduct as to be incompatible with a proper regard for human life, or conduct amounting to indifference to consequences.

Andrews v. Director of Pub Pros (ENG, 1937): Whatever the words, the standard is a deviation from the norm that shows such disregard for the life and safety of others as to amount to a crime against the state and conduct deserving punishment.

MPC Comment to § 2.02 at 240:  Uncertainty in common law exists b/c negligence and “willful, wanton” are inconsistent terms.  Under the MPC, reckless = manslaughter (must also involve gross deviation from standard of conduct a law-abiding person would observe in his situation).   Negligent Homicide = Lesser Offense where D is NOT aware of risk.  Goal to make people more careful.

· Cts. remain unsure of how to apply “in his situation” wording.  Consider question raised by D’s intelligence below.

State v. Williams (WA, 1971) 

F: Indians’ baby got toothache; didn’t go to hospital for fear it’d be taken away.  

H: Simple Negligence is enough for Manslaughter.  Usually standard is gross negligence but WA law allows for conviction on only simple negligence.  Test is one of ordinary caution.

· WA has CHANGED LAW to get on par with other states.

· SCHUL: Tragic case where Ds should have known.  We CAN DISTINGUISH IT, because they were not aware that the risk was DEATH.  Manslaughter req’s awareness of the risk of death.  Welansky was unaware of risk, but should have been.  They were aware of the risk, but not the magnitude of it (and shouldn’t have been aware of the magnitude).

· Intelligence is NOT a mitigating factor: Generally DOES NOT COUNT.  MPC: Can’t count temperament and intelligence without depriving std of all its objectivity.  “IN HIS SITUATION” adds an acceptable level of subjectivity.

Pillsbury: Req of awareness of risk is mistake based on misconception of responsible choice.  What did D do to get in that situation?

Hart: Negligence std punishes people for a standard they may be unable to meet.  Could the accused, given mental and physical capacities, have taken those precautions?  

German Law: Adopts subjective approach of HART.  MPC rejects it. 

THE LINE B/W MURDER AND MANSLAUGHTER

· M2 requires MALICE aforethought, or else it’s manslaughter.  Malice is shown through intent or recklessness (At common law, this usually means Malone-type recklessness).

· M1 requires Malice PLUS Intent.

· MPC: ??  GET MPC MURDER/MANSLAUGHTER REQS CLEAR!!
Commonwealth v. Malone (PA, 1946) 

F: Two boys play Russian roulette.  Gun went off on third pull.  M2 requires malice.

H: Malice is evidence by wickedness of disposition, hardness of heart, not necessarily hostility toward victim.

· Question as to how much risk is req’d.  3/5 is 60%, but what if it shot on 1st pull?

· Malone-type recklessness: Exposing someone to a totally unjustified risk of death.  Allows for M2 in such cases. 
US v. Fleming (4th Cir, 1984) 

F: Drove drunk, swerved out of control, killed V.  D did not intent to KILL, says there’s no malice aforethought without intent.

H: Difference b/w malice and gross negligence is one of degree, not kind.  Created a risk that was just TOO reckless to count as manslaughter.  He exposed people to totally unjustified risk based on his awareness and probability of danger that would result.

· If he were ONLY drunk, it’d be Man, but he was drunk and reckless, so it’s M2.

FELONY-MURDER RULE

· FMR is ONLY triggered in case of certain crimes enumerated in statute or judicial law.  Only SOME inherently dangerous acts trigger it (not theft, for example, so if A steals from B and B chases him and dies, the FMR is not activated).
· QUESTION: Seems that FMR applies to ALL felonies, unless ct or legislation rule otherwise.  HOW is this done?  WEHRE is this done? WHAT the fuck?

· QUESTION: I have it down that burglary w/ intent to assault gets FMR, but NOT assault outside.  Why?

· Common mistake: FMR is a common law rule pertaining to definition of malice.  It has NOTHING to do with enumeration.  If a crime is not murder, enumeration does not apply.  Commission of a felony does NOT make a homicide murder!  It ONLY serves as evidence of malice aforethought and if it’s the kind of crime enumerated in law as M1 (arson, robbery, burglary), it could bump it up to M1.

· Applies to Inherently Dangerous Acts: When does it matter?

· This will get M2 with FAR less recklessness than Malone-type recklessness (ie, any robbery with a gun);

· Also, saves prosecutor problem of proving awareness of risk.  

· Some cts have abolished FMR (MI); Some retain it but apply it only in felonies with conscious recklessness, making it really Malone-type recklessness (NM); Most JDs retain it but are very reluctant to apply it (Phillips). 

· MPC § 210.2: Wanted to do away with FMR, but provided that: For purpose of establishing murder by an act “committed recklessly under circs manifesting extreme indifference to the value of human life,” the fact that the actor is engaged in robbery, rape, deviate sexual intercourse by force or threat of force, arson, burglary, kidnapping or felonious escape creates a rebuttable presumption that the required indifference and recklessness existed.

Macaulay: If you think the sentence for the crime he’s committed is too low, change the sentence, don’t impose S.L.

Fletcher: Punishment rendered for unintended murder is not proportional to the fault.

Tomkovicz: Primary justification is that it will save lives via deterrence, but the number saved id VERY small.

Note: The deterrent effect may be small if the sentence for robbery is 4 years and sentence under FMR is life.  BUT, there is some evidence that people on the street know of the FMR.

Note: Could be unconstitutional on the grounds that it presumes malice (thus abrogating proof beyond reasonable doubt) or eliminates it (thus violating 18th Amd req of proport. Punish.)

Regina v. Serne (4th Cir, 1984) 

F: Two Ds accused of arson in store.  Two kids died inside.  Ds are accused of murder & arson.

H: M2 requires malice aforethought, but malice is evidenced by Ds’ attempt to commit a felony.  If they set the fires, or engaged in fraud, they are guilty of M2.  If they intended that the boys die is irrelevant.

People v. Stamp (CA, 1969): Eggshell P rule applied to Murder.  60 yr old had heart attack as a result of kidnapping.  FMR is NOT limited to those deaths that are foreseeable.  Felon is held in S.L. for all killing committed by him or accomplices in the course of a felony, so long as the felony is a substantial factor in the death.

Note On Causation: A D can be held liable under FMR w/o evidence of mens rea as to the death, but prosecution must establish that the D’s conduct caused the death.  Most JDs require but for AND proximate cause, though Stamp seems not to require prox cause (though it is present).  King v. Commonwealth: Found that D was not guilty of murder when he drove drug plane into mountain and co-pilot died.  But-For present, but not prox cause because the crash was NOT FORESEEABLE RESULT OF THE FELONY (because it was not made more likely by planes cargo).  If they were flying low to avoid detection it’d be prox cause also.

Unlawful Act Doctrine (Misdemeanor-Manslaughter Rule): Committing a misdemeanor will justify manslaughter if someone dies, even in the absence of recklessness or negligence.  Usually state must argue criminal negligence, but in states with MMR, they can merely show causation and proof of crim neg is unnecessary.  Effects LIMITED with various recs (prox cause, certain types of severe misdemeanors).

Inherently Dangerous Felony Limitation: Some cts have found that FMR can ONLY apply to inherently dangerous felonies, not just enumerated felonies.  

· People v. Phillips: Parents paid chirop to treat child’s infection; kid died.  Family wants it to be grand theft, and for that to get FMR.  Only felonies that are inherently dangerous to human life get the FMR.  In judging those, ct. looks at the felony in the abstract, not based on specific facts.
· People v. Satchell: Ex-con carries concealed firearm (felony).  In the abstract, NOT inherently dangerous!  Lots of crimes can be committed with a gun, but not all are inherently dangerous.

· People v. Henderson: Unlawful restraint of another does not involve requisite threat to human life.  

· Hypo: Doctor charged with unlawful practice of medicine (felony).  Close case, but CA says it’s CLEARLY not FMR applicable.  QUESTION: get notes from someone else.

· Consequences for Prosecutor: Must be creative about what felonies to charge to get Murder.  

· Regina v. Collins: Burglary when guy climbs up to window to sex girlfriend and she holds up her arms thinking it’s boyfriend.  Burglary gets FMR.

· People v. Salemme: Burglary does NOT get FMR in CA because there are ways to do it in the abstract that are not inherently dangerous to human life.  
· People v. Stewart (RI, 1995) Mother of infant son went on crack binge.  Underlying felony is wrongfully permitting child to be habitual sufferer.  State wants FMR.  RI rejects CA.  Better approach is the OPPOSITE: Consider the FACTS of each case to see if felony was inherently dangerous in the manner and circs in which it was committed.  Many felonies seem safe in the abstract, but are very dangerous to human life in the circs of the case.  Jury should decide. 

· Drugs: Some say they are inherently dangerous to human life, but others say they aren’t likely to kill you in a single case, so the act of sale isn’t inherently dangerous.

Merger:  In some JDs, if the underlying felony was an integral part of the homicide that was committed, you can’t distinguish one from the other and use the felony to get a FM conviction


· People v. Smith: Parents abused child, who died.  Child Abuse is felony where it is 1) willful and 2) likely to produce great bodily harm or death.  H: MERGED.  Can’t give M2 instruction when it is based upon a felony which is an integral part of the homicide and which the evidence produced by the prosecution shows to be an offense included in fact with the offense charged.  Predicate felony was a necessary ingredient of the homicide, so latter merges into former.  

· Justification: No deterrent value: D who commits the dangerous felony is not deterred by application of the FMR.  S.L. only serves to add deterrent effect; FMR can only serve its purpose when applied to a felony indep of homicide.
· People v. Shockley: Child abuse case that DID get FMR, because death followed malnutrition, not severe beating.  Latter is more like a direct cause of death.

· These ARE IDHL, but ct rejects FMR anyway.  Ct is NOT saying they aren’t dangerous enough for FMR.  

· CA ct is doing away with Merger.  Hansen: Ct did NOT merge homicide w/ felony of discharging a firearm at an inhabited bldg.  Crime was IDHL, but not merged b/c ct said Merger doctrine would lead to incorrect approach; favored ad hoc approach so long as it doesn’t elevate every felonious assault to murder.
CAPITAL PUNISHMENT

· Roughly half of all habeus actions lead to setting aside convictions (bad lawyering, egregious error at trial, etc.)

· Separate procedures are in place for capital appeals.  See notes v. 3, p. 21

· It is NOT unconstitutional to execute an innocent person; it’s unconst to do it without due process.

· Furman caused confusion for courts.  2 responses emerged: (1) Make C.P. mandatory in certain cases, or (2) Establish guidelines to determine who would be subjected to C.P.

Gregg v. Georgia (US, 1976) 

F: Guilty of armed robb and M (2x each).  GA set aside C.P. for robbery (rarely used for that crime) but affirmed C.P. for Ms.  GA statute lists 10 aggravating circs, one of which must exist beyond reasonable doubt before C.P. can be imposed.  10 circs cover nearly everything!

H: 8th Amd only requires that punishment not be excessive.  Furman requires that sentencing authority is given adequate info and guidance.  GA statute is sufficiently narrow and thus legal.  D argues that statute is cosmetic and there is still broad discretion in the system.  Ct says discretion is important in the legal system and doesn’t invalidate the law. 

DISSENT (Marshall): Public isn’t informed enough about C.P. to have a say.

Post-Gregg Cases:

· Woodson (NC): Mandatory C.P. for any 1st deg murder violates 8th Amd.  Must be particularized consideration of relevant aspects of the character and record of each convicted D and circs of the offense.

· Ct has found that you HAVE to allow for mitigating circs based on the particulars of each case.  Lockett: You can’t preclude D from offering anything as a mitigating circumstance; can’t tell jury that some factors (ie, addiction) don’t get much weight.

· Example of typical crim problem of difference b/w individualization and clarity of rules.

McClesky v. Kemp (US, 1987) 

F: D wants to present evidence (comprehensive study) that death penalty is administered in racist fashion in GA.  Not alleging that HE was discriminated against beyond that.

H: Not allowed.  Must show specific discrimination in his particular case.  [Not against him, but against his victims (he wouldn’t get C.P. if they were black), which is why it’s an EP case.]  This attack goes after entire crim just system and is best handled by legislature.  Moreover, for an EP claim, you must show that discrimination wasn’t just present, but that they were purposeful and deliberate on part of the govt.

DISSENT (Blackmun): Ct turns respect for C.P. on its head because EP claim reqs prep of ev std, but here ct says that IS met but isn’t enough!  The say “exceptionally clear proof”

SCHUL: Decision IS WRONG!  In a normal EP case this would WIN (no need for discrim in HIS case, usually requires only prep of ev std).  Ct refuses b/c of policy concerns.  Problem shown in this case is underprotection of black vics!

ATTEMPTS

· At common law attempts were misdemeanors, but MPC (and other stats) make the punishment the same for the attempt as for the crime attempted, except for those punishable by death or life imprisonment.  [Makes most deterrent sense.]

· Comment to MPC § 5.05: Deterrence is the reason for equating the sentences for attempt and underlying crime (but leaves out proportionality req of retribution).

· Common Law: Usually yields WAY lighter sentence than underlying crime would.  Reflects preoccupation with viewing punishment as compensation for vics.

· VERY strict mens rea requirement even when we’d be happy with far less mens rea when the underlying crime succeeds.  This is strange in that we require HIGH mens rea for what yields a LOW degree of punishment, and vice-versa.

· Definitions: Statutes are usually NOT helpful.  “commits a crime and fails”

Fitzjames Stephen: Pedantic to say that two negligent people committed same offense when one’s leads to disaster; Attempt statutes only gratify natural pub sentiment to punish only the 1.

· HLA Hart: This sentiment reflects his populism but is bad way to set up justice system.

Schulhofer: Most plausible: Public outrage not as high for attempts; to what extent should structure of penalties express intuitive societal judgments that DO NOT fit traditional justifications rubric?  At what point must system protect offender from punishment when he rationally deserves a less severe penalty?

Smallwood v. State (MD, 1996) 

F: D had HIV; raped 3 women.  Convicted of ass w/ int to M.  Had been warned of need for safe sex.  D says he can only be accused of reckless endangerment.

H: Not guilty.  Conviction requires specific intent, which is subjective.  It can be inferred from surrounding circs, including use of a deadly weapon.  

· For sex w/ HIV to be deadly weapon it must be shown that V’s death would have been natural and probable result of D’s conduct.

· He did not manifest specific intent on his own (by saying he hoped to bring about death, for example).

· Common law and most statutes agree that purpose (specific intent) is necessary, even where recklessness or lesser mens rea would suffice for conviction of completed offense.
· Leads to some absurd results.  In IL or IN you are guilty of M if V dies, but not guilty of attempted M if he doesn’t.  Recklessness is suff for M, but purpose needed for att M.  

· Cf: CO: necessary potential for future harm is present not only in cases of intentional conduct but also when D knows that the prohibited result is practically certain to occur or when he recklessly disregards subst risk

QUESTION: If the magnitude of risk is great enough, can that be read as purpose?  Certainly seems so from this case…check Malone and other such cases.

Attempted Felony-Murder: If two robbers shoot guard intending only to scare him, and he lives, are they guilty of FelAttM since they have specific intent to commit the felony?  Seems they should be, but most JDs do not allow it.  AR is exception.  Would also require FelAttM for non-fatal heart attack during robbery!  Most cts just say it’s not worth it.

ACTUS REUS (Preparation v. Attempts)

· Possible Actus Reus Tests:

· Case by Case: Gone

· Last Act: Gone

· Dangerous Proximity to Success (Rizzo): Problematic for high burden, and curious conviction in Peasley (set up wood and gas to burn barn but stopped)

· Don’t want to deter police from good police work.

· Substantial Step + Renunciation (IL): Allows for renunciation even after substantial steps, but must be genuine, not caused by nearness of arrest.

· Equivocality test/Res ipsa test: Once intent is proven, look at actions to see how they bespeak intent.  Actions MUST BE UNEQUIVOCAL. 

· Protects sympathetic Ds but sets bar TOO high.

· Gap-Filler: Statute supplemented by case-by-case analysis

· MPC (p. 1060): Mens Rea is purpose (intent).  Actus reus sounds like substantial step test but reqs that it be action that is strongly corroborative of the actor’s criminal purpose.  Applied in Jackson.

· Takes good of substantial step test but w/ consideration only to less ambiguous acts (see Jackson)

· Adopted in ½ - 2/3 of all states!

· SCHUL: Problem with many of these tests is that they don’t help in the case of a sympathetic D.  Equivocality test does the opposite.

· Abandonment: At some point it does not eliminate liability.  Allowed as complete defense in SOME JDs; generally not though b/c all necessary criminal elements are present, and because would allow strategic behavior by criminals (ie, robbers).

· Rape: When woman talks rapist out of it, what result?  MI convicted; MS found abandonment saying he wasn’t stopped, just persuaded, thus no conviction

· Abandonment cases are easy!  It’s the ones where people are stopped that are harder.

· Modern Statutes: Contain instances of merely preparatory behavior now defined as substantive crimes when they are done with forbidden intent (ie, teach to use gun w/ intent that they use it unlawfully)
· Policing Measures: One lets police detain people they suspect; the other makes it a crime to loiter or do things that give rise to crim activity.
· Stalking:  QUESTION: IS THIS IMPORTANT??
King v. Barker (NZ, 1924) Last Act Test: Only an attempt when D has taken last step he can take in the commission of the crime, but for external reason crime isn’t committed (ie, pulled trigger and misfired).  NOBODY accepts this test now.  Too high a burden.  (slow poison, etc)

People v. Rizzo (NY, 1927) 

F: Group tried to rob guy with payroll but never found him.  When Rizzo jumped out of car he was arrested.  Great police work.  Stat reqs intent + act “tending to effect its commission.”

H:  Ct reads in strict language for actus reus (usually only read in for mens rea).  Law only considers as “tending” those acts which are so near to its accomplishment that in all reasonable probability the crime itself would have been committed, but for timely interference.  Cites Holmes: “dangerous proximity to success.”  This will produce:

· Corroboration of intent 
· Corroboration of seriousness of intent
· Opportunity to repent
McQuirter v. State (AL, 1953) 

F: Black man convicted of rape; really only followed woman up and down street.

H: Jury must be satisfied beyond a reasonable doubt that D intended to have sexual intercourse with her against her will.  There is sufficient evidence here for that finding.  RACIST verdict.

· Mens rea is there (given evidence used), but actus reus may be missing!

· Equivocality Test gets him off b/c his actions are ambiguous.  But it has probs for strategic behaving D who uses only ambiguous actions.

US v. Jackson (2nd Cir, 1977) 

F: Arrested robber ratted on crew.  They sniffed out cops before robbery and fled the scene.  

H: Ct adopts MPC TEST.  Requires substantial steps, defined as those that are strongly corroborative of their criminal purpose.  (Sub step test w/ consideration for less ambiguous behavior, so as to be considerate of sympathetic Ds)

· Shifts focus from what has NOT been done to what has already been done.

· No finding is req’d as to whether actor would probably have desisted prior to completion

GROUP CRIMINALITY

· Common law divided into two categories: Principal (1st degree actor, 2nd degree one who is (constructively) present, aiding and abetting), and Accessory (in some way concerned therein: before the fact, after the fact)

· Stats have largely DONE AWAY with these, EXCEPT for accesso after the fact
· Statutes:  Except for Acc after the Fact, punishments are same for all other categories; Acc can be convicted before principal; NO NEED to charge D with complicity—he can be charged with SUBSTANTIVE CRIME!
· Accessory may face LIGHTER SENTENCE.
· Federal Complicity Statute: 18 USC § 2: Whoever commits an act against US or aids, abets, counsels, commands, induces, or procures its commission, is punishable as a principal.  (b) Whoever willfully causes an act to be done which if directly performed by him or another would be an offense against the US, is punishable as a principal.  QUESTION: What is the ROLE of this statute?
· No intent req, but courts read one in, as always.
· Accessories: Actus reus is aid or encourage; Mens Rea is purpose (specific intent).
· Complicity: Separate crime in itself, but makes each conspirator liable for acts of others committed in furtherance of the planned criminal enterprise, whether or not those particular acts were planned, so long as they were reasonably foreseeable.
Posner: American Law punishes accomplices same as principals, but this rightly promotes discretion of judges who mete out less punishment for accs, when approp.

Kadish: Our theory of causation is rooted around free will and conscious choice; in conspiracy one is held liable for things he may not have chosen; We need doctrine of complicity to substitute for our traditional notion of CHOICE as root of causation.

ACCESSORIES/Aiding & Abetting

· Accessories: Actus reus is aid or encourage; Mens Rea is purpose (specific intent).
· NOT a crime alone.  Only a theory of liability, thus there is no attempted aid/abet.  Principal must be guilty of SOME crime (though there is often some crime to charge).
· MPC § 2.06(3): One who aids or solicits another person to commit an offense is an accomplice of that person only if he/she acts “with the purpose of promoting or facilitating the commission of the offense.”

· Subsection 4: When causing a particular result is an element of the offense an accomplice in the conduct causing such result is an accomplice in the commission of the offense, if he acts with the kind of culpability, if any, with respect to that result that is sufficient for the commission of the offense.

· QUESTION: WHAT does this mean?

· Causation: NOT req’d for aid/abet.  MPC § 2.06(3) avoids this problem by making an accomplice one who aids or attempts to aid another.  [Moreover, §2.06(3)(a)(i) makes solicitation the basis for accomplice liability and §5.02(2) says solicitation is established even where actor fails to communicate w/ solicited party.]  STILL, only liable where principal actually commits a crime (both can be charged w/ crime), or attempts to do so (then both can be charged with attempt).

Mens Rea

· MPC and Common law require PURPOSE.

· Why require purpose? Very high standard; higher than that for principals!
· Infinite degree of harm (that’d be out of accomplice’s control)
· Infinite ways of aiding

· Infinite levels of pressure principal could assert on aider, and limited levels aider can exert on principal.

· Solutions?
· MPC Draft: Knowledge is sufficient IF contribution is substantial.  Gets lots of bad Ds, but may also get Gladstone, whom we don’t want to get.
· Fountain: Knowledge is suff if crime is SERIOUS.  Problems above persist
· NY “criminal facilitation”: Makes it a separate crime (misdemeanor) where there is only knowledge.  (Allows easier punishment on Glad, but only slaps bad Ds with misdemeanor)
Hicks v. US (US, 1893) 

F: Hicks (Indian) was behind V when Rowe shot him.  

H: There must be specific intent to achieve the criminal result.  As to conspiracy, the jury cannot infer conspiracy when there is no evidence of prior conspiring or anything.

· Even where language used by D is Unambiguous, you still have to prove specific intent, but language may go long way in proving that.

· Ct seems to read in purpose requirement; recklessness doesn’t appear sufficient.

· QUESTION: Is actual causation necessary too?  NO.

Detectives!  See Wilson v. People, where CO held that D entering apparently into crim conspiracy already formed for the purpose of exploding it is not an accessory before the fact…essential element of dolus, or malicious determination to violate the law, is wanting.  It is only the formal, not the substantive part of the crime that they provoke.

State v. Gladstone (AL, 1953) 

F: Cop asked D for weed; D sent him to 3rd party.

H: Acquitted.  Vital element—nexus b/w the accused and the party he is charged with aiding/abetting—is missing.  It is necessary for D to somehow associate himself with the venture, that he participate in it as in something that he wishes to bring about.  Without nexus D would have to come to aid of principal and assist him.

· SCHUL: NEXUS IS RED HERRING!  What’s really missing isn’t a nexus, but some stake in the venture!  You can be convicted without a nexus, and sometimes not convicted with it!  To be convicted you need purpose, under MPC OR Common Law.  HIGH standard.

Results of Purpose Requirement

State v. McVay (RI, 1926) 

F: Crim negligence of principal boat drivers got manslaughter; D was asst on board; charged as accessory before the fact.

H: Nothing unfair about charging a D as an accessory to a crime arising through crim neg b/c he could have aided, abetted, counseled, commanded, or procured the doing of the unlawful act, or the doing of a lawful act in a negligent manner.

· D knew of duty of care, and knew of unsafe boiler, and disregarded it all.

People v. Russell (NY, 1998) 

F: Group of guys got into gunfight; stray bullet killed V.  

H: All Ds share community of purpose and intentionally aided each other in engaging in the criminal conduct.  Voluntarily and jointly created zone of danger. 

· Gunfight only began after parties acknowledged each other and accepted e/o challenge

· Cite to drag racing case (Abbott), where one driver was held jointly crim liable for other hitting a car.

Actus Reus

· In mens rea, aiding/abetting law is overly NARROW (req purpose); In actus reus, it is overly broad.  Sweeps in a LOT of people, as seen below.  QUESTION: I have a note that there are proposals to fix this, but I don’t see them.  What are they?

Wilcox v. Jeffery  (Eng, 1951)
F: Charged w/ aiding, abetting American jazz musician get employment in Eng.

H: Guilty!  He knew it was illegal, and supported the endeavor (cheering, getting copy for magazine, etc)

State v. Tally (AL, 1894) 

F: Tally called ahead to tell operator not to give Ross message of impending doom.

H: Guilty!  Need not prove causation, only that actions of D took away SOME degree of V’s chance at survival.  Only necessary that he put D at some disadvantage.

Relationship b/w Liability of Parties

State v. Hayes (MO, 1891) 

F: D acting as detective.  D helped actor into store, took bacon out, then called police.  

H: Not guilty.  Did not enter w/ intent to steal.  To make D liable for acts of Hill, they must have had a common motive and common design.  Guilty if he broke in w/ felonious intent.  IS guilty of petit larceny for taking bacon handed to him.

Valden v. State (AK, 1989) D was park ranger helping UC Cop hunt illegally.  Four foxes killed; four counts.  GUILTY, even though principal is not b/c of police justification.  DISSENT: DANGEROUS for unlimited liability.

CONSPIRACY

· MPC §5.03:  Two different aspects: 

(1) Inchoate crime, complementing provisions dealing with attempt and solicitation

(2) Means of striking against special danger inherent to group activity; facilitating prosecution of the group & yielding a basis for imposing add’l penalties.

· Typically defined as “an agreement by two or more people to commit an offense.”

· Actus Reus: The agreement itself
· Mens Rea: Purpose.  Must be intention to agree and intention to commit the substantive offense charged. 

· Conspiracy involves many collateral procedural consequences.

Krulewitch v. US (US, 1949) 

F: Only evidence of conspiracy: 1 girl said to other long after completion not to let K take fall.

H: HEARSAY only.  Conspiracy allows exception to hearsay rule, but only as evidence of an ongoing conspiracy.  
CONCUR (Jackson):  Entire law on conspiracy is way too vague and ridiculous.  Cts hate it.  Aggravates the degree of crime too much.  Act of conspiring to commit a misdemeanor, followed by innocent overt act in its execution is a FELONY (even where misdemeanor is NOT committed)!  Absurd!  Incriminates people on fringe of offending who would not be guilty of aiding and abetting or of becoming an accessory, for those charges only lie when an act which is a crime has actually been committed.

· 3 Procedural Flaws:  

· Case able to be brought anywhere where any one D committed any 1 act involved, not where crime is committed (as in 6th Amd)

· Pros gets to make prima facie case, thus forcing D to confront flurry of unfounded accusations, leaving jury with biased notion that smoke=fire

· Generally evidence of wrongdoing by somebody, but if D doesn’t speak (5th Amd) guilt is imputed to him, and if he does, others will to and implicate each other.
Hearsay:  Normally not admissible without special guarantees of reliability (deathbed confessions, self-incriminating statements-admission “against penal interest”, etc.).  An exception is made in conspiracy, even though we DO NOT think the statement is reliable!

· Admissible in conspiracy when trier of fact believes by a preponderance of the evidence that D was a member of the conspiracy.  Thus, jury hears it BEFORE admissibility is determined, then told to disregard it if it’s ruled inadmissible!
Marcus: There is so much evidence in a conspiracy case it’s ridiculous to think a jury can sort through it all.

Pinkerton v. US (US, 1946) 

F: Two brothers had plans to participate in fraud.  Acts committed when 1 of them was in jail!  He didn’t commit any of them.

H: Guilty.  Conspiracy was ongoing.  To be free of liability, D must affirmatively break that conspiracy.  This usually involves going to the police.  Otherwise, D is liable for ALL THAT FOLLOWS from the conspiracy (limited by reasonable foreseeability).

· Guilty here even when you CANNOT prove reqs for aiding and abetting, which you can’t.

· Other brother is this D’s agent: respondeat superior applied to crim liability.  VALUABLE FOR CRIMINAL MASTERMINDS.

· This holding is alive and well in Fed Cts, but NOT state cts.

QUESTIONS: Can 1 party give testimony to exculpate the other?  Also, how come states DO NOT follow this USSC holding?

State v. Bridges: 16 yr old kid left party to get friends, came back.  Gun went off.  Accidental death.  H: Principal GUILTY FOR MURDER.  Death was reasonably foreseeable.  [CONCUR (O’Hern): This D would NOT be guilty of M, attM, or conspiracy to commit M!  But he’s guilty of M now!?  That’s silly.  Conspiracy laws are just ridiculous.  Now he gets life in pris for bad friend!]

Retroactivity: D is not liable for things that happened before he joined, but they can be introduced as evidence of conspiracy.

Note on Felony Murder: Conspiracy makes FM conviction MUCH EASIER by suspending the usual requirements (inherently dangerous acts, etc).    See Alvarez.

· US v. Alvarez: BATF agents made drug buy from dealers.  Two co-conspirators had no role at all in killing of agent, but were in conspiracy.  Murder was NOT in the original plans.  H:  GUILTY, because it was reasonably foreseeable (as evidenced by their actions, carrying guns, etc).  Cannot get FMR normally, but under Pinkerton you can!

· See 2 Hypos in Notes v. 4 p. 17

EXCULPATION/Self Defense/BWS/Insanity
· Austin: With Justifications, we accept responsibility but deny the act was bad.  With Excuses we admit it was bad but deny some, or all, responsibility.  Self-defense is a justification; Insanity is an excuse.
SELF-DEFENSE

US v. Peterson (DC Cir, 1973): Lays out criteria of self-defense.  Necessity must bear all semblance of reality, and appear to admit of no other alternative.

1. A threat, actual or apparent, of the use of deadly force against D

2. Threat must have been unlawful and immediate
3. D must have believed that he was in imminent peril
4. D must believe his response was necessary to save himself from that peril

a. For use of deadly force, threat must be of death or severe bodily harm

5. Beliefs must be HONEST and OBJECTIVELY REASONABLE.

People v. Goetz (NY, 1986) 

F: 5 black guys on subway.  “give me 5 bucks.”  Shot them all.

H: Proper test for beliefs of imminent peril and necessity of response is OBJECTIVE BELIEF.  Question is what a reasonable person would do in his shoes.  He made a mistake there, but the mistake may be reasonable too!  As in MPC, statute says “reasonably believes,” which is of great significance.  Remanded (acquittal there).

· Reasonableness is based on circs facing a D or reasonable person in his situation.  This includes movements of Vs, and any relevant knowledge D had about assailants, their physical attributes, prior experiences of D, etc.
QUESTION: ARE MPC AND NY THE SAME OR DIFFERENT?

Berger: Goetz widened circs that justify deadly force.  Jury suggested that perceptions can attain the power of facts.

· Jurors nullified; they had so little faith in criminal justice system, both to protect us and bring guilty to justice, that they tolerated vigilante behavior.  That’s BAD.  Jury ONLY saw his FEAR (in considering his circs), and nothing else (ie, racism).

Carter: Innocent blacks are real Vs of Goetz verdict.

Armour: Flaw in reasonable racist’s claim: Even if typical American believes blacks are more likely to commit crimes, Reasonable is not necessarily defined as Typical!  Reasonable can extend further and consider social interests implicated in a given situation.  Real factor is socioeconomic.

Race: If D’s beliefs are racially motivated, note that the absolute risk of a black person committing a crime is vanishingly small (90/100,000 vs. 10/100,000).  May be rational for D to use convenient proxy like race, but it is still very rudimentary.

Notes on Reasonableness:

Williams: There are no social norms for self-defense situations so objective reasonableness can’t control, so we should just let subjectivity rule as let people do what is normal to THEM.

Restak: Neurologist: LIMBIC SYSTEM kicks in for hours and you can’t turn it off.  There are no reasonable people in such circumstances.

MPC: Conduct a law-abiding person would observe in the actor’s situation.  [Particular individualizing of the objectivity test]

Beliefs and Actions? Some jury instructions do not clarify that, if beliefs must be reasonable, actions must ALSO be reasonable.  No reason to think they wouldn’t.


Honest and UNreasonable: Sometimes allowed as imperfect self-defense, yielding voluntary Man.  MPC is similar: Killing in honest but unreasonable belief gets you negligent homicide.

BATTERED WOMAN SYNDROME

· Not a standalone defense; must be rolled into regular Self-defense.  Otherwise we’d let anyone with BWS kill their husbands, even if they wouldn’t otherwise.

· Schul: Morality of Victim should NEVER be relevant, but Morality of D ALWAYS should.  That is, we can’t forgive killings because we don’t like Victim.

· BWS is admissible, then, ONLY if it goes to some other element of S.D. (ie, credibility of her belief).

· In Kelly, for example, BWS is CRUCIAL to help Jury fill in gap/apparent inconsistency in her stories: if she was threatened but didn’t leave when she had opportunities (for years), jury needs BWS to understand why.

· Reasons to be cautious about BWS:

· Slippery slope of other syndromes

· Holocaust Syndrome rejected in Texas; A variety are accepted in others

· Relying on bad character of Victim, who cares who kills him or how?

· Do NOT want to promote vigilante justice.

· Today expert testimony on BWS is overwhelmingly accepted by courts and legislatures.  

· Critics take issue with methodology and reliability of showing BWS, and inability to explain behavior on THAT occasion, and inadequacy of proof on learned helplessness.
· Some say BWS patronizes women (Notes, v. 5, p. 8)

State v. Kelly (NJ, 1984) 

F: D had many chances to leave husband over the years but never did.  Wants BWS testimony.

H: Admissible.  Two criteria:

(1) Whether it’s relevant to D’s claim for self-defense, and 

a. Crucial to credibility here; Crucial in establishing honesty and reasonableness of her belief at the time of the attack.  Jury could find refusal to leave reinforces credibility.

(2) Whether the proffer meets standards for admission of expert testimony in this JD.

a. Can’t testify as to D’s belief on THAT DAY; only in the abstract as to why she didn’t leave her husband.

b. Test for admissibility on Notes v. 5, p. 4

People v. Humphrey (CA): Stresses that admitting BWS evidence does NOT abandon objective standard.  Test is NOT what a reasonable B.W. would do, but a reasonable person in D’s situation and with D’s knowledge.  

· SOME JDs have moved closer to subjective standard (ND, MO)

Schneider: B.W. STILL has to explain why it was necessary to act on THAT occasion.  Testimony on BWS could help explain why she knew better than an objective reasonable person why THAT situation was different from others in the past.

State v. Norman (NC, 1989) 

F: H DEGRADED wife for years; prostituted her.  She shot him IN HIS SLEEP!

H: Perfect self-defense under BWS CAN’T GO TO JURY.  Threat faced was not imminent.  She gets NO Perfect OR Imperfect S.D.  Inevitable is not same as Imminent.  “Moment of hiatus” logic is flawed because it is too indefinite.

DISSENT (Martin): D firmly believed that escape was totally impossible.  Within BWS, if escape is impossible, an inevitable attack IS imminent.  Question isn’t if it was in fact imminent, but if it was imminent in her belief.

· Some evidence she didn’t have BWS: No learned helplessness b/c she tried to flee several times.

· Also possible to say there was no threat of great bodily harm or death, and to quibble with reasonable/necessary

· This ct makes imminence a requirement as a matter of law.  This causes all kinds of problems in tough cases.  MPC relaxes imminence requirement.
· McCord & Lyons: This verdict ignores what is morally required, even if it’s legal.

Jahnke v. State: 14 year old waited for dad to come home and shot him.  NOT allowed to use B.Person.Syndrome.  Ct. says cap punishment is hard ENOUGH to justify.

Notes on Self-Defense

· Nonconfrontational S.D.: Most cts don’t admit BWS/Perfect S.D. in nonconfrontational cases (some flexibility emerging in SC)

· 3rd Parties:  A 3rd party can claim S.D. only under same circs that would justify use of deadly force by the endangered person herself.  Woman does NOT get S.D. when she hires a third party.  (SCHUL: This is inconsistent with characteristics of BWS!)

Imminence Flawed? 

Schroeder: D told by cellmate he was gonna rape him in his sleep or when he woke up.  D killed cellmate in sleep. NO S.D. allowed for WANT OF IMMINENCE.

Ha v. State: Threatened by Buu, from family of thugs; couldn’t go to cops w/ bad English.  Killed him.  NO S.D. even with honest and reasonable belief because inevitable harm is not the same as imminent harm.

MPC §3.04(1): RELAXES Imminence requirement a little: It is sufficient if the actor reasonably believed that the use of defensive force was immediate and necessary.

· Several states have adopted same language.  BETTER view: Makes imminence evidentiary, not necessary as MOL.

DEADLY FORCE

· Recent Tendency: Confine use of Deadly Force to NARROW boundaries.

· State v. Clay (NC): Person accosted or mocked or threatened in some way that does NOT threaten death or serious bodily harm may use such force, short of deadly force, as reasonably appears to him to be necessary under the circs to prevent bodily harm or offensive physical contact.

· MPC § 3.04(2)(b): Use of deadly force is permitted when the threatened danger is “death, serious bodily harm, kidnapping, or sexual intercourse by force or threat.”

· LaFond: This high std leaves many law-abiding citizens without a practically effective means of defense against an unlawful, nondeadly assault by an unpredictable or much stronger attacker.  [ie, Norman].
· Duty to Retreat: ½ states require retreat when possible; 6 others treat it as factor to consider in necessity; 1/3 permit actor to stand ground and assess his need on that basis.

· Castle Exception: Exception to duty to flee when one is attacked in his own home.  
· MPC § 3.04(2)(b)(ii)(1): Endorses this view.  Father can kill son rather than flee.  Common law agrees.
· CT: Read in requirement of retreat from co-occupants.
US v. Peterson (DC Cir, 1973) 

F: D was threatened, but V got in car to leave.  D reemerged and taunted him.  V got out and was shot to death while walking onto D’s land.

H: One cannot support claim of self-defense by a self-generated necessity to kill.  Rt of S.D. is only for those free from fault in the difficulty.  Denied to those who incited fatal attack.  An affirmative lawful act reasonably calculated to produce an affray foreboding injurious or fatal consequences is an aggression which, unless renounced, nullifies rt of homicidal self-defense.  Can’t leave “safe haven.”

· SOME JDs: If D was non-lethal aggressor, but response was excessive and life-threatening, D retains rt to S.D.  Denied in most JDs.  Limited to those free of fault.

People v. Unger (IL, 1977) 

F: P walked off honor farm.

H: Jury can consider evidence on his defense of necessity.
· Compulsion: Used when you did something you were forced to do.

· Necessity: Used when you are forced to choose b/w two admitted evils, and you argue that you chose the lesser.

Ct cites Lovercamp Factors (holding that they are AMONG factors to be considered, but not all required in every case):  Specific threat, Not time to complain to authorities or history of futile attempts, No time for resort to cts, No force toward prison personnel, Immediately goes to cops.

· MPC § 3.02: Justification Generally: Choice of Evils:
1. Conduct actor believes to be necessary to avoid evil to self or others is justifiable if:

a) harm or evil sought to be avoided is greater than that sought to be prevented by the law defining offense charged  [Harm must BE greater too & proved at trial]

b) Neither the Code nor other law provides exceptions or defenses dealing with the spec. situation involved

c) Legislative purpose to exclude justification does not otherwise plainly appear.

2. When the actor was reckless or neg in bringing about the choice of harms, justification is UNAVAILABLE when reck or neg suffices for offense charged.

Regina v. Dudley & Stephens (Eng, 1884) 

F: Shipwreck.  Ate boy.

H: No self-defense.  V was not attacker.  Real man would rather die than kill another.  Temptation cannot be deemed an excuse.  Often compelled to set stds even WE couldn’t reach.  Problem of judging need is that it’s judged by biased party standing to benefit.

· SCHUL: There is NO deterrent value here, and the system loses all credibility if it abandons its moral underpinnings.

· MPC: If they had used a fair system (drawing lots) it’d be OKAY to kill him!

MPC on Justification:

· Gives example of man letting dam break to save village and flood one farm.  Legal.  

· Turns on CALCULUS of greater and lesser harms.  

· Notes that in some situations (ie, organs) there will be perverse results, but they will be modified by statutes in most JDs.

· Kadish: There is something improper with some results of calculus; this can be resolved by a PROPER accounting of social costs involved in seemingly perverse results.  BUT, even then it seems that at some point utility is trumped by individual rights (bodily invasion, etc).  At some point, then, Cost-Ben Anal reaches its LIMITS.

· Public Cmte Against Torture v. State of Israel: Necessity/calculus can be factor in each INDIVIDUAL case of torture for the torturer, but cannot be a standard POLICY/directive of the State.

EXCUSES

· Excuses exist where law allows a defense (partial or full) for a WRONGFUL action b/c that actor has displayed some disability in capacity to know or to choose.  Precludes blame b/c NO BLAME IS DESERVED:

· Involuntary Actions: Always accepted by ct.  D has no ctrl over movements at all.

· Deficient but Reasonable Acts: Ct. accepts Cognitive deficiency IF the lack of knowledge itself is excusable (ie, shoot man dressed as deer); Volitional Deficiency is not as accepted (duress is best case, but not solid ground yet)

· Irresponsible Actions: Ct. VERY reluctant to accept these.  D couldn’t be expected to do otherwise given particular inadeq capacities for making rat’l judgments.  Common factor in sentencing, not for defense/excuse.  Only 2 examples: Insanity, Infancy (only former holds up). 

THE INSANITY DEFENSE

· Relevant at different stages: 

· Insanity at time of crime is a defense; 

· Insanity at trial: MPC § 4.04 says “lacks capacity to understand the proceedings against him or to assist in his own defense.”

· Some JDs allow forcible medication

· Some JDs allow for trial if D has amnesia of crime, but is otherwise ok

· Insanity at execution: ALL states bar execution of someone who is insane.  

· USSC: violates 8th Amd

· 1 state: can’t medicate someone to restore sanity and kill him.

· Otherwise would detract from stigma against truly criminal people.

· Jones: USSC: Okay to make commitment automatic for all insanity acquittees.
· Guilty but mentally Ill: New verdict in 12 states; allows for jail sentence w/ psychiatric treatment.
· Time: Committed until no longer danger (most JDs); civ sent = crim sent (NJ)
· Jury: Most states tell jury if mandatory commitment occurs; do not tell of procedures that follow insanity acquittal.
· THREE TESTS: Requirement of mental disease or defect is present in ALL tests.  Sets a high bar.
· M’Naghten  (21 states use some form of M’Naghten)
· M’Naghten PLUS Irresistable Impulse  QUESTION: What is this test!?

· MPC Test (22 states use it)
M’Naghten’s Case (Eng, 1843)

F: D shot at official, thinking it was P.M.  Paranoid schizo.

H: M’Naghten Rule: D is insane if at the time of the act D was laboring under such a defect of reason, from disease of the mind, as not to know the nature and quality of the act he was doing; or, if he did know it, that he did not know what he was doing was wrong.

· Turns on knowledge: D must have sufficient degree of reason to know right and wrong.

· King v. Porter: This is consistent with DETERRENCE goal.  Mere excitability, stupidity, obtuseness, lack of self-control, impulsiveness are NOT valid.

MPC Commentaries (1985)

M’Naghten rule is flawed (1) focus on knowledge ignores emotion (2) Ignores volitional incapacity, as when mental disease destroys or overrides D’s self-control.

MPC RULE: (1) When, as result of mental disease or defect, the D lacked substantial capacity to appreciate the criminality [wrongfulness] of his conduct; (2) when, as a result of mental disease or defect, the D lacked substantial capacity to conform his conduct to the reqs of law.”

U.S. v. Lyons (5th Cir, 1984) 

REJECTS 2nd prong of MPC test!  Keeps ONLY first prong.  Lack of good science to implement it; Risk of error/moral mistakes; Confuses jury; Superfluous in most cases b/c one who fails volitional test would also fail appreciate test.  Ct must treat all impulses, even those not resisted, as resistible.  DISSENT: None of these hold up; public distaste for test is NOT relevant.

Weintraub: Distinction b/w sick and bad is an illusion.  Psych CAN’T DO IT!

Wechsler: We should still TRY if we are civilized society.

Morris: Race-based argument.  Ghetto has same effect on people, so if we don’t allow that defense we shouldn’t allow insanity defense.

MPC Commentaries: Critics of insanity defense point to two issues.  (1) insanity defense is abused—no empirical support, and (2) it lacks efficacy b/c it doesn’t achieve aim of separating assoc b/w moral wrongdoing and criminal conviction—they do not show that it’d be better to eliminate this distinction or attempt altogether.

US v. Moore (DC Cir, 1973) 

F: D convicted of mere possession of heroin.  Says he’s addict and thus not responsible for it, based on GENERAL common law theory.

H: Conviction affirmed.  8th Amd defense for chronic alcoholics is not in any USSC holding.

CONCUR (Leventhal): D argues that mental disease or defect isn’t required.  It is.  He has none.

DISS (Wright): Defense should be allowed for mere possession; not where other people are hurt.

DISS (Bazelon): Defense should always be allowed.

SCHUL: Majority logic hard to follow since addiction is MORE verifiable than mental disease or defect, but it appears ct is just worried about large number of Ds who could claim this defense.

Thomas: Minorities and the poor are humans, capable of dignity as well as success.  They should be treated as such.

SCHUL: What about the RESOURCES SIDE of the equation?!

Hypo: If D gets on bus after much hesitation and touches little girl, what result?  Seems he knew what he was doing was wrong (so loser under M’Naghten); Could get defense under volitional prong of MPC, but Prosecutor will argue substantial capacity, argue that he didn’t have to get on bus, and that it’s not mental disease or defect.  Truth is NO expert would say it is a mental disease or defect.  Problem does not rise to that level.

· Drug addiction, BWS are NOT mental diseases or defects.

PAGE  
1

