I. Introduction

A. Ownership: System of laws governing the relationship among people with respect to resources

1. Contrast with Blackstone: “Sole and despotic dominion which man claims and exercises over all the external things of the world, in total exclusion of their right of any other individual in the universe

2. Scarcity of resources = need for prop law

B. Ways of determining ownership

1. Possession

a. Why is this a good rule

i. Easy to determine – consistent, efficient; gets quicker to private ownership

ii. Low transaction costs

b. Why is this a bad rule

i. Theft would give rights to ownership

ii. No renting, leasing, loaning – couldn’t divide prop among people

2. Reliance on record (problem of lost records, illegitimate claims)

3. Buying/giving: Need witness or receipt

4. Gov’t intervention: Gov’t can get to property – don’t have sole and despotic use

a. Property can’t be used to harm others – nuisance law

b. Owners may be required to benefit others (rent control)

C. What is ownership

1. Right to use, transfer, alter, destroy, exclude

2. Bundle of sticks analogy: Property ownership is a bundle of rights, can separate – lease, easement, etc.

3. Property law = System of rules governing rights of people w/respect to other people, not w/respect to an inanimate object


a. Look at from perspective of efficiency and equity

D. Miller v. Schoene (Apple trees v. cedar trees)

1. Inconsistent property uses: Can’t have cedar and apple, have to pick one

a. State passes statute giving entitlement to apple b/c greater value in apple trees than cedar trees (under police powers)

i. Apple tree owners more concentrated – can organize better and lobby better 

b. Court affirms statute b/c thinking about efficiency, not equity (apple trees bring in more $ to state), prefers use that leads to most efficient result (efficiency = circular b/c based on willingness and ability to pay – causes probs w/distribution effects)

2. Coase says apple trees get entitlement either way; if legally given to cedar trees than they could sell to apple and still get efficient result b/c pie is bigger if apples continue

a. If efficient for apples to remain, then it will happen w/out intervention of law

II. Property Rights and Economic Efficiency

A. Coase Theorem
1. In a world of zero transaction costs and clearly defined property rights, the efficient allocation of resources is independent of the distribution of property rights, the efficient result will occur regardless of who gets property rights

2. Assumptions


a. Zero transactions cost – Coase doesn’t work with transaction costs b/c impede 

efficient result

b. Clearly defined property rights

3. Problems w/Coase

a. Distributive side left out of analysis → Who is willing to pay most based on both willingness and ability to pay, so not necessarily true that most economically efficient result is best or more equitable result, could be exacerbating differences in wealth (Strategic bargaining problem)

b. Problems w/bargaining, information, emotion, strategy not included

c. Large groups of people

i. Free riders (apple tree owners depend on other to pay off); greatest worry in terms of public uses – whenever benefits can’t be restricted

ii. Holdouts (cedar tree hold out for more)

4. Why is helpful to use Coase

a. Helps think about causations – using harms and benefits not enough to understand causation

b. Helps identify situations when law may be more or less important to efficiency 

i. Where entitlement is placed is most likely where it is going to stay – if care about efficiency can’t rely on market to get there b/c of transaction costs

c. May be things gov’t can do to facilitate reaching efficient result (do so through lowering transaction costs) 

i. Address bargaining disparity - Appt someone to negotiate on behalf of one class

ii. Information disparity – gov’t can disseminate info

d. Lower transaction costs = higher likelihood of efficient result, so if lower transaction costs, then get efficient result

B. Pareto efficiency

1. Pareto optimal point: If no reallocation of resources will make someone better off w/out making someone else worse off →can’t make a move that is pareto efficient

2. Highly conservative, rigid → almost everything gov’t does will make someone worse off

C. Kaldor-Hicks efficiency (what we use)

1. A reallocation of resources that will make someone better off and which theoretically could permit better off party (one getting something from reallocation) to compensate anyone harmed by reallocation

2. Posner – wealth maximization → gov’t should be taking action which increases pie

3. Worry about equity concerns = Difficult to measure subjective value 

4. Economic efficiency based on ability and willingness to pay

D. Economic models capture human nature – use as descriptive, not normative tool

1. More is better than less

2. Self-interest is more prevalent than altruism

3. Economics has been immensely important in property law b/c prop law is about resource reallocation

E. Economic efficiency doesn’t address wealth distribution concerns

1. Circular: Optimal = max amt that someone will pay for something (based on what someone is willing and ABLE to pay) – whoever has more money commands the efficient result, if pay the most must value the most, but there could be somebody who values it more but couldn’t pay for it 

2. Coase and efficiency: Can give entitlement based on equitable concerns and if efficient for another party to have it that will happen 

III. Allocating resources among competing claimants (reread Singer)

A. How do resources become owned

1. 1st possession

2. Assignment by state (assuming state has ownership)

3. Creation – patent, copyright, trademark

4. Mix resources and labor 

5. Discovery/ conquest (assuming property owned by someone else to begin with)

B. How to divide scarce resources

1. Communal property

2. Private property w/equal division

3. Merit (most efficient use of prop?)

4. Need

5. Strongest/trickiest

6. Money – who pays most for it

7. Random

8. 1st possession

9. Favoritism

10. Who is most detached

C. Pierson v. Post (19) → Precedent v. public policy approach to dividing resources
1. Issue is ownership, possession is useful for determining ownership

2. Majority

a. Holding: A person does not have a property right when all they have done is pursue the animal (fox)

b.  Rule: For animals on public land, possession occurs upon capture, being wounded, or killed 

c. Formalistic approach using precedent, there is a void of precedent, so appeal to ancient Roman law (Natural law)

i. Pro: Certainty (although b/c different versions of precedent, not always clear what result should be)

ii. Con: Could perpetuate wrong result; don’t always have precedent

3. Dissent: 

a. A person does have a prop right where there is pursuit, w/ a reasonable prospect of capture of a wild animal

b. Public policy approach: Starts w/ proposition that foxes are bad and creates legal rule to achieve objective of getting rid of them

i. Pro: Policy makes law something living and forward looking, not stuck in ancient Rome

ii. Con: Judicial lawmaking, leg should be making policy b/c democratically elected and should therefore reflect majoritarian views, judges shouldn’t be imposing their views on what policy should be; no NOTICE

D. Ghen v. Rich (26) → Custom to determine prop right

1. Who gets whale – person who harpooned or person who finds carcass on beach?

2. Using custom to determine prop right

a. Pro

i. If an industry has come together around a set of rules, then these rules must be utility maximizing for the industry since they are consensually agreed upon; if don’t follow, could destroy industry

b. Con

i. Needs to be limited or else would sweep away a lot of law → factors to consider are if it is of limited application, long standing, there is a general acquiescence 
ii. There are certain things we don’t want to allow – fighting

iii. Lack of consent involved w/custom – why don’t allow communities to enforce customs when outsiders exposed

E. Popov v. Hayashi (Bonds case)
1. Does control + intent = possession?

2. Question here of what is required to constitute control (precedent)

3. Court hold Popov didn’t have sufficient control and that Hayashi was innocent party so orders equitable distribution

4. If Hayashi had assaulted Popov as others did then not entitled to prop right

5. Policy consideration w/custom – don’t want to encourage people fighting for ball (which was custom at ballpark) – don’t want to promote a custom that is contrary to PP – not nec PP – equitable consideration

F. Keeble v. Hickeringill (31)(POLICY)

1. Constructive possession of wild animals when on private property (ratione sole)

2. Property right gives right of exclusion – we protect this right b/c w/out it there is no distinction b/tw public and private land

3. If use by public interferes with your property wouldn’t optimally invest (b/c invest in security rather than production) – certain property rights where you get benefit of toil and labor, making exclusion sensible → productive value of practice is important

IV Economic Analysis of Property Rights

A.  Demsetz (41) → Utilitarian view of property

1. Example: 

· Communal forest of 1000 trees, each tree is owned in common by 100 tribespersons, every member of the tribe has a 1/100 interest in the tree (assuming this a nonviolent, non-coercive society); Custom of the tribe is that people cut down trees when they need them for their own use, never been a problem

· One day someone from a more technologically driven society comes in, says that he is willing to pay anyone $2/tree

· Each tree is going to be worth more in the future than today, in 10 years value of tree is going to be $3/tree

a. X is a member of the tribe, what is the incentive structure (cost/benefit analysis) for X in deciding whether to cut down the tree?

i. Benefit to X is $2

ii. Cost to X: 1/100 x $3 = $.03

iii. When looked at from his perspective going to cut down the tree, rest of the tribe is thinking from the same perspective

b. Is it efficient to cut down the tree?

i. Pie today is $2000, pie 10 years from now is $3000

ii. Not efficient to cut down trees today, efficient to keep them for 10 years

c. Problem w/communal ownership

i. Hold out problem: Last person in is going to have to be bribed, everyone has same incentive to want to be hold out

ii. Free-riding problem: If can depend on others to come up with money (i.e. for enforcement mechanism to make sure trees not cut down), won’t chip in 

iii. Strategic bargaining problem

iv. Transaction costs (cost of bargaining w/so many people)

2. Advantages of private property rights (Demsetz 2 major arguments)

a. Internalizes externalities by making one consider all the future costs/benefits that will accrue from a course of action → instead of costing $.03 going to cost $1 to chop down tree today and not 10 years from now

i. Can internalize through gov’t intervention – regulation (zoning), taxation (equity – distribution; transaction costs), litigation (nuisance)

* Regulation: has transaction costs problems

* Taxation: Gov’t assumes correct market price

* Litigation: Instead of gov’t deciding who gets entitlement, ct decides

ii. Or Through market (Coase), if market will set at optimal level, judge can assign property right based on equity and either way efficient result will occur **

(iii. If an externality, no idea of cba)

b. Reduces transaction costs → deal w/1 person instead of 100 → facilitates negotiation

3. Private property rights internalize externalities → land is used most efficiently (decreases inefficient use of land)

a. When the value of internalization gets high, when there is some change in society that makes it worthwhile, the society will develop private property rights to internalize externalities

b. In a world of private property each person has to take into account all the costs/benefits of a given use of their property b/c they alone are bearing the full costs (no holdout or free-rider problem)

c. If care about resources (land is a resource) being used in highest and best form and husbanding resources for future (environmentalists), then resources should only be used at optimal efficiency

d. W/respect to land and resources, almost always have externalities

e. Under communal prop system there is an incentive to assume too much and there is a problem w/transaction costs (why Coase and market don’t work)

4. Externality: Someone is not taking into account the full costs of their actions, when you don’t take into account the full costs of your actions, more likely to end up w/an inefficient result (Kaldor-Hicks, benefits have to exceed costs)

a. X ignores some of the costs or benefits that would result from a particular activity because they fall on others – they are external to X

b. Costs are low relative to benefit b/c costs are shared, benefit is not (think about normatively, not descriptively)

c. If don’t take into account externalities then engage in too much of an activity

5. How to take into account externality

a. Regulate; i.e. set amt of pollution that may be emitted by a factory

i. Requires assumption that the gov’t (legislature or judge) can prescribe optimal amt of pollution

b. If transactional costs are minimal all you have to do is say who has a property right (market will set optimal amt of pollution)

i. If factory emitting too much smoke and neighbor has property right, then neighbor will say that you either have to stop or pay to continue

ii. If factory has property right then the neighbor will pay to stop or reduce pollution

V. Adverse Possession

A. Statutory and decisional doctrine that rests upon social and econ judgment that there exists a temporal limitation on asserting property rights – converse, after passage of a certain amt of time, person in physical possession should be afforded certain rights

1. Reliance interest: Person who uses land should get it → Contract theory

a. Innocent state of mind should get property b/c they invested in this belief and going to lose investment if forced to leave

b. Guilty state of mind → Don’t care about their reliance interest b/c were making a risky investment and knew it

2. Public policy argument → further utilization of land – efficiency issue, want land to be used in highest and best use 

3. Problems of → create incentives to go on other’s land (wouldn’t have this incentive if require innocent state of mind)

4. Can stop adverse possession by giving permission or asserting property right

B. Elements required by courts

1. Actual, physical, exclusive occupation → required for proof that owner could have found out about it and stopped it
a. Exception: Color of title (not same as claim of title)

i. If enter under color of title (i.e. having a deed saying you own Blackacre, but it turns out for whatever reason that deed not valid), then entitled to entitled to everything on title, not just portion actually possessing adversely 

ii. Get constructive possession of everything on deed

b. W/out color of title: only get portion that are using, not get the entire prop as laid out on a deed

2. Open and notorious – if owner making inspection would know about

3. Adverse; under a claim of title (right) → Hostile

4. Continuity
a. What ordinary landowner would use – Ray case – use of summer home only in summer counts b/c it is what ordinary owner would do

5. For statutory period
C. State of Mind requirement (Hostile)

1. Irrelevant – majority of U.S., dissent in Lutz (policy concerns – more concerned w/efficient land use)

2. Good faith claim

a. Van Valkenburgh v. Lutz (129)
i. Court holds that Lutz doesn’t get adverse possession  b/c thought he built shack on his own land

3. Aggressive trespasser

a. Intends to hold until title is asserted by rightful owner

D. Mistaken boundaries

1. Doctrine of agreed boundaries: if there is uncertainty b/tw neighbors about boundary line, an oral agreement is enforceable if neighbors accept line for a long period of time

2. Doctrine of acquiescence: A long acquiescence is evidence of an agreement b/tw parties fixing the boundary line

3. Doctrine of estoppel: If one neighbors makes representations or engaged in conduct that tends to indicate the location of a common boundary and the other neighbor changes her position in reliance, then neighbor who made initial representation estopped to deny validity of statements or acts

E. Mistaken improvers

1. Modern trend is to ease the plight of innocent improver by forcing conveyance (at market value ) of land from the owner to the improver or give landowner option to buy improvement

2. If inconvenience is trivial, might deny relief or if encroachment substantial removal might be ordered despite good faith of improver

F. Tacking

1. To assert adverse possession can have more than one claimant and add years together – if there is privity

2. Squatters

a. Lack of privity among squatters – why they couldn’t win in court – didn’t nec sell interest in their unit to next squatter

b. Bloomberg solution (create co-ops and sell for $1)

i. Incentive issue – don’t wan to encourage this behavior

ii. Equity – people following rules in no better position than those breaking; unit would have gone to low and mod income people on waiting lists – evidence that many of squatters wouldn’t have qualified

iii. Squatters reliance interest – invested time, money, generated spillovers (positive externalities)

VI. Estates in Land

A. Fee simple

· Absolute → inheritable, transferable, alienable, deviseable 
· Potentially infinite
· If no heir, then escheats to state (statute)
1. Fee simple absolute
a. No future interest

b. Nothing to divest or change

2. Fee simple determinable: Fee simple that will automatically come to an end at the occurrence of a stated event

a. Ex. To A for so long as liquor not served, if liquor served automatically divests itself

i. Future interest always created = interest of person who gets property if liquor is served (usually grantor)

ii. Future interest usually = possibility of reverter = right to automatically cut short fee simple determinable upon event occurring

3. Fee simple subject to a condition subsequent: Fee simple that can be cut short only on action or election of future interest holder to take some action to bring it to an end


a. To A. but if A serves liquor then I get to take property back


b. Doesn’t happen automatically


c. Future interest = right of reentry (held by grantor)


d. If have legal right and don’t assert can lose (adverse possession)


e. Use language “but if; provided, however, that when the premises; on condition 
that if the premises”

4. Fee simple subject to an executory interest (284-85)

a. It will automatically divest to possessory owner

b. Person who holds future interest = 3rd party (not owner of property)

c. To A, unless liquor served, then to B (B has exec interest)

d. Rule against perpetuities may apply

e. Can be created either in possession or in remainder
5. Mahrenholz v. County Board of School Trustees (242)
a. Issue: Whether wording of grant created a fee simple determinable or fee simple absolute

b. If a fee simple subject to condition subsequent – can’t transfer right of reentry inter vivos to a 3rd party, but can transfer to current possessory owner b/c creates fee simple absolute which there is a preference in the common law to do → School Board would win

c. Held: Fee simple determinable – who got property depended on whether school really did stop using for school purposes

6. Mountain Brow Lodge no. 82 v. Toscano (250)
a. Issue: Does language of grant create fee simple subject to condition subsequent or restraint of alienability → Clause restricting use and transfer

b. Court separates use and transfer; saying restriction on transfer is a restraint on alienation and thus void, but this does not nullify restraint on use

c. Holding: Restraint on use acceptable b/c intent was to create a fee simple subject to condition subsequent → okay even if impede alienation
d. What standard should court use in deciding if a clause or condition prevents alienability? → 
i. Marketability - How many people are left out of the market? If it is a lot – maybe land not going to most efficient use; OR

ii. Restraint on alienation void b/c against public policy not on efficiency grounds – if it were on efficiency grounds than standard would be how much of the market was left out

iii. Sometimes we don’t allow restraints on alienation b/c they against public policy – i.e. racial covenant

iv. All restraints on marketability (=leaving out of market) not nec negative b/c efficient result could still occur b/c of Coase

v. Cts usually strike down restraints on alienation b/c of transaction costs (if too many transaction costs – people – Coase/market not going to work)

7. Restraints on alienability usually void – effectively are creating fee simple absolute 

a. Impede efficiency b/c transaction costs – in world of 0 transaction costs could negotiate around restraints, but that world doesn’t exist

b. Don’t want dead hand control

c. Forbidding restraints on alienation may eliminate incentive to amass wealth

d. Rule against restraint on alienation takes one of stick out of bundle and gives to society

B. Fee Tail

1. Fee tail: To A and the heirs of A’s body

a. Possessory interest in prop subject to fee tail could be sold, but when transferring tenant died, the estate would go back to the estate of the person that granted the fee tail (usually primogeniture) → Tied up prop in families, couldn’t get rid of or lose land b/c always come back b/c of fee tail

2. O → To my son A and the heirs of his body, and if A dies without issue, to my daughter B and her heirs
a. A is given fee tail

b. B is given remainder in fee simple to become possessory when and if the fee tail expires

c. Every fee tail has a reversion or a remainder

3. Almost no states have fee tails today

C. Life Estates

1. An estate which is not terminable at any fixed or computable period of time and has its duration measured by the life or lives of one or more persons

2. If measured by life of grantee = life estate

3. If measured by life of person other than grantee = estate pur autre vie

a. To A for life, for as long as C lives, but when C dies, to B

i. B has contingent remainder, so O has possibility of reversion

4. Interests are transferable

5. Rules of waste: Life tenant has right to income and profits during period of ownership; may not do anything that would reasonably interfere or diminish the value of the remainder interest

a. Voluntary waste

b. Ameliorative waste: If have improved, but could be considered waste based on subjective value

c. Permissive waste: Permit value to go down

d. Have rules against waste b/c otherwise life tenant doesn’t have to internalize externalities (Demsetz)

6. No longer see life estate b/c trust

VII. Future interests

A. Reversion

1. Interests retained by transfer

a. Reversion: Interest left in an owner when he carves out of his estate a lesser estate and does not provide who is to take the property when the lesser estate expires

i. Fee simple > fee tail > life estate > leasehold estate

ii. Reversions = retained interest, remain vested in transferor

iii. May or may not be certain to become possessory (270)

iv. Transferable, descendible, devisable

b. Possibility of reverter: Future interest remaining in the transferor or his heirs when a fee simple determinable is created

c. Right of entry (power of termination): Future interest when an owner transfers an estate subject to condition subsequent and retains the power to cut short or terminate the estate

2. Future interest give legal rights to owner, doesn’t give entitlement to present possession 

3. It is a presently existing interest that may become possessory in the future

B. Remainder: Interests created in a transferee and which doesn’t divest that prior estate

1. Vested remainder: Remainder in which an identifying person has an unconditioned right of reception

a. To A for life, then to B and her heirs

i. B has vested remainder in fee simple, when A dies B or his successor is entitled to fee simple

ii. To A for life (for O – is it vested remainder or possibility of reverter)??

b. No condition precedent

c. No requirement of survivorship

2. Contingent remainder (3 types)
a. To A for life, then to A’s eldest son and his heirs (=contingent remainder subject to conditions precedent)

b. If A has a son then son gets property, if no son then property reverts back to O – (= contingent remainder is in favor of unborn person)

c. To A for life then to B or C, whomever has the most kids at the time of A’s death  (=contingent remainder to an unascertained person – don’t know if it is going to be B or C)

3. Executory interest: future interest in a transferee that can take effect only by 

a. Divesting or cutting short the interest in another transferee = Shifting executory interest: to A for life, but if A serves liquor then to B; or (remainder interest)

b. Divesting the transferor in the future = Springing executory interest = to A when A reaches the age of 21 (possessory interest) 

4. Very important where commas are to determine if remainder is vested, contingent or exec (Examples)

a. To A, if A serves liquor then to B; or to A for so long as A doesn’t serve liquor there, upon A serving liquor there to B

i. A has fee simple determinable 

ii. B has springing exec interest (b/c if A violates then reverts back to O whom B divests to get interest)

* If it said to A for life, but if serves A serves liquor then to B → A would have a life estate and B would have a shifting exec interest

b. To A for life and if B survives A, to B

i. A has a life estate

ii. B has a contingent remainder subject to a condition precedent – survival)

iii. O has a reversion – if B survives, then dies (doesn’t say to B for life) (not a possibility of reverter b/c no fee simple determineable)

* No exec interest in B b/c doesn’t divest anyone (A dies before B would divest)

c. To A for life, then to the heirs of B

i. A has life estate

ii. If B is dead → B’s heirs have a vested remainder 

iii. If B is alive → B’s heirs have a contingent remainder b/c don’t know his heirs until B dies (no violation of rule of perps b/c when B dies his heirs are ascertainable)

d. To B, when B gets married

i. B has springing exec interest (divests transferor)

5. Rules furthering marketability: Law has preference for a vested remainder

a. Rule in Shelley’s case: If an instrument creates a life estate in a person and a remainder in that person’s heirs, they get merged

b. Doctrine of worthier title: When transfer prop w/remainder or exec interest in her/himself they are merged

c. Doctrine of destructability: Remainder in land would be destroyed if it did not vest prior or in conjunction with termination of that estate → can’t have a period of time w/no ownership

d. Trying to get rid of things that vest to remotely and trying to put bundle of sticks together

C. Trusts 

1. A legal mechanism that separates legal and equitable ownership of property

2. Legal owner = trustee who hold prop for a beneficiary (= equitable owner)

3. Reasons we want to use trust

a. Better than life estates (too cumbersome)

b. Can apply rule against perpetuities

c. Allows alienability – can have income in trust creating more capital

d. Allows person creating to give reasons or restrictions with grant (tax reasons, don’t trust, etc.)

4. 2 types: One that can violate & irrevocable

5. To X in trust for A for life, and then for A’s children who survive A

a. A has an equitable life estate

b. A’s children have an equitable contingent remainder

c. O has an equitable reversion

6. Swanson v. Swanson (288)

a. Wife who sued deceased’s husband family for his remainder in father’s will

b. Holding: Remainder vested before his death and his vested remainder was not defeased and passed according to the terms of his will

D. Rule Against Perpetuities

1. Applies only to contingent remainder and exec interests (DOES NOT APPLY TO VESTED REMAINDER)

2. Policies underlying: Restrict deadhand control, wealth staying in families, inefficiencies, property being tied up

3. Gray’s version: No interest is good unless it must vest, if at all, not later than 21 years after some life in being at the creation of the interest (doesn’t have to vest, doesn’t have to be a guarantee that it will vest)

4. Prospective application – applied at the time of the gift (if inter vivos transfer) or at time of death if in a will → Need to figure out when transfer or interest is being created and then look forward (**what actually happens doesn’t matter in common law**)

5. Must be absolutely certain that if the interest will vest at all, has to do so w/in 21 years in a life in being (if can think how it will vest after 21 years than it is void)

6. Try to figure out who could be the possible life in being (not who could NOT be)

7. Examples

a. To A for life, then to my son B

i. Is a vested remainder – rule doesn’t apply

b. To A for life, then to my son B if he reaches 25

i. B is measuring life, B must nec reach the age of 25 w/in his own life (is whenever B dies +21 years)

ii. If on death of A, B was 10 would revert back to O (under common law doctrine of destructability)

c. To A for life, then to my grandchildren who reach 21

i. O’s children = measuring lives

ii. O’s grandchildren must reach 21, 21 years after the youngest of her children dies in order to vest

iii. A = life estate

iv. O’s grandchildren have a contingent remainder

d. To A for life, then to A’s grandchildren who reach 21 (A is an 80 year old woman)

i. Like previous example, all of A’s children are born at the death of O b/c A is 80 and can’t have children, so A’s children = lives in being, so all of A’s grandchildren must reach 21 in parents lifetime + 21 years

ii. Need a closed class of lives in being to not violate

iii. Conclusive presumption of fertility: women of 80 is thought to be able to have a child (fertile octogenarian, precocious toddler) so this violates rule b/c is A has another kid won’t nec turn 21 in a life in being + 21 years → if late child has kid, one of A’s original kids could have been dead for 22 years before it turns 21

8. The Symphony Space, Inc. v. Pergola Properties, Inc. (313)
a. Commercial option agreements are not exempted from rule against perps

b. Preemptive rights different than options to purchase b/c only impede transferability minimally

9. Modifications to rule

a. Wait and see doctrine: trying to see what happens actually, did it vest, did it not vest

b. conclusive presumptions of fertility gone

c. Policy underlying: Even if both parties want to restrain alienation not going to allow

d. Good (Policy advantages)

i. Limits dead-hand control

ii. Facilitates efficiency through greater alienability

iii. Curbs monopolization of land

iv. Curbs indolence

e. Policy disadvantages

i. Defeats intent of transferor

ii. Does not cover all interests

ii. Limits freedom of testation – If people know they will have no future control, they will have less incentive to create wealth

f. Lucas v. Hamm (enormously criticized, later overturned): That rule that if an atty screws up not liable

VIII. Concurrent Ownership: Current possessory interests can be owned by several people at the same time

A. Tenancy in Common: Separate but undivided interests in the property, giving equal right to use and possession (even if interest not he same – 30,70)

1. No right of survivorship b/tw tenants in common

2. Interest is descendible and may be conveyed by deed or will

3. Freely alienable (can sell your interest to whomever, then that person becomes tenant in common

4. Modern law presumption for tenancy in common over joint tenants, tenancy by entirety 

B. Joint tenants: Each tenant owns current and possessory interest, but are regarded as a single owner

1. Right of survivorship (main difference): When one joint tenant dies, the surviving tenant automatically becomes owner of deceased interests, the interest becomes vested in 1st property (don’t have to go through probate)

2. 4 unities (each necessary for a jt)

a. Time: Interest of each joint tenant must be acquired or vest at the same time

b. Title: Must acquire title by the same instrument or  by a joint adverse possession (Can never arise by intestate succession or other act of law)

c. Interest: Must own an identical fractional share of the property

i. Some courts now allowing fractional interests in joint tenancy

d. Possession: Each must have a right to use and possession of the whole (one jt can give exclusive possession to the other)

3. Any time of of the unities broken a joint tenancy → tenancy in common (i.e. if one jt sells then new owner a tenant in common w/no right of survivorship or if jt dies can’t pass interest in a will)

4. If break unity → end right of survivorship

5. Need to expressly declare want to create joint tenancy otherwise law going to prefer tenancy in common

a. to A and B as joint tenant and not as tenants in common

b. To A and B as joint tenants with the right of survivorship

6. Creditors can seize and sell jt’s interest in property, severing joint tenancy – only if the jt is still alive, if wait until after dead then can’t do

7. C said that when a jt dies, his share of property is subject to estate tax

8. Riddle v. Harmon (345)
a. Holding: No “strawman” necessary to convert joint tenancy to tenancy in common, can transfer to yourself

b. Good → lower transaction costs, it was happening anyways

c. Bad → No notice to other tenant may not be fair

d. If wanted indestructible right of survivorship

i. Create joint life estate w/ a contingent remainder in fee to the survivor

ii. Tenancy in common in fee simple w/exec interest in survivor

9. EX: Husband and wife who own house as joint tenants – husband takes out loan, secured by mortgage on house, wife doesn’t sign, he defaults → wife and bank would be tenants in common; if tenants in entirety – bank has no interest, can’t foreclose on mortgage, can go after husband on note, not property interest

10. Harms v. Sprague (350)
a. Holding: A mortgage on a joint tenant’s interest does not survive the mortgagor (if in a lien theory of mortgage state)

i. Lien theory: Mortgagee or lender owns security interest in property, permits lender to foreclose on prop if not paid but does not give title (if didn’t foreclose on prop during his life then lost interest)

ii. Title theory: Mortgage characterized as transfer of property to lender, giving mortgagor a license to stay on property (if Harms v. Sprague in state following this theory might have been different outcome)

b. Policy

i. Good →  Rule creates incentive for lenders to get consent of both parties (want info disseminated); protects innocent parties

ii. Bad → single joint tenant who wants to mortgage prop may not be able to do so
C. Tenancy in Entirety: Require all 4 unities of joint tenancy + unity of marriage

1. One tenant cannot defeat right of survivorship by conveying interest to a 3rd party → serves to protect the spouses against unilateral severance

a. Either both must convey at same time to end; or

b. Get a divorce (ends unity of marriage)

D. Joint tenancy bank accounts (356) → “true joint tenancy,” “payable on death,” “convenience”

E. Concurrent interests: Rights of concurrent tenants among themselves

1. Both have right to use entire property at same time

2. Communal ownership encourages inefficient use of common property resources

3. Partition: Equitable action that is a recourse when decide to terminate a tenancy in common or joint tenancy (not available for tenancy in entirety) and can’t agree on division of property (courts liberal in granting, don’t want people living together who don’t want to be)

a. Partition in kind: Separation of undivided interests in land so that the parties may possess their interests separately (physically divide up land)

b. Partition by sale: Court-ordered sale of property (any type of joint tenancy) were income is divided in proportion to parties interests

i. Modern trend is partition in sale b/c courts convinced fairest method

4. Delfino v. Vealencis (359) (garbage man and developer)

a. V arugment (garbage woman): Partition by sale would not leave her fully compensated b/c fair market value not going to get to her subjective value

b. D argument: Garbage going to be an externality that affects land and partition in kind not going to be fair

c. Holding: Partition sales ordered only where partition in kind unavailable

i. Preference to protect idiosyncratic or personal value b/c property isn’t just a market phenomenon, it also has subjective value

ii. If give entitlement to V than efficient result still occur b/c D could buy her subjective value (Coase)

iii. This case turns on equity grounds (efficiency wouldn’t matter which way it went)

d. Calabresi article

i. Entitlement protected by a property rule: When you have a prop right and no one can take it away from you except if you agree (what V has when gets partition in kind b/c she could sell but no one could force her to give it up)

ii. Entitlement protected by a liability rule: Can force you to sell your property right (partition by sale – V has to sell) but you will be justly compensated

iii. Rule of inalienability: Don’t allow a transfer of the property right at all, i.e. cannot sell kidneys; there are a few things that you cannot contract away

5. Spiller v. Mackereth (369): Need for independent prop rules to determine how benefits and burdens of ownership are to be shared by co-owners

a. Holding: Cotenant has full right to use of property and is not liable for rent to other cotenants unless physically barred cotenant from entering (=ouster)

b. Efficiency problem with this rule

i. If S values at 10 and M at 14, S doesn’t want to rent out b/c then only gets 7

ii. Not stable inefficient result b/c M could rent out w/out sig of S

c. A few juris say cotenant in exclusive possession must pay even w/out absence of ouster

d. Fiduciary duties: Some cases court will hold that cotenants have fiduciary duties – usually when family

e. Adverse possession by cotenant in exclusive possession (373), very high standard of what constitutes notice of a hostile claim to your cotenant

6. Swartzbaugh v. Sampson (373)
a. Holding: The act of one joint tenant without express or implied authority from, or consent of, his co-tenant cannot bind or prejudicially affect the rights of that cotenant, but a lease of all the joint property b y one joint tenant is not void, but is valid to the extent of his interest in the property b/c each jt has equal right of possession of all of prop – so can lease all of prop

b. What can cotenant who didn’t sign lease do?

i. Force an ouster – get ½ of fair market value of land

ii. Partition

c. Tenant in possession has no obligation to pay cotenant out of possession, if it is rented than cotenant out of possession has right to ½ of proceeds (paid by cotenant in possession)

d. Rules of waste

i. One cotenant cannot maintain prop in a way to harm other cotenant – no voluntary waste

ii. Permissive waste: If repair needs to be made cannot force co-tenant out of possession to pay, but upon sale, cotenant that made improvement will be credited (don’t want free-rider); if cotenant in possession had obligation to keep up prop (no permissive waste permitted)

*  If tenant in possession have to pay for repair, up to the amt you are making off the land

iii. Ameliorative waste: Problem in prop law b/c can’t fully compensate for subjective value (walnut trees v. boxing ring in this case) and prop usually has personal ties that can’t be fully commodified

e. Accounting

i. Cotenant who collects rents from 3rd parties must acct to other cotenants for the amts received, but absent ouster is based on actual receipts not fair market value

ii. Mortgage, taxes → Right to contribution from other cotenants if paying disproportionate share (credited if pay more), unless in sole possession and use and benefit exceeds payments, then other cotenant not liable
IX. Condos and Co-ops (925-949)
	
	CONDOS
	CO-OPS

	OWNERSHIP
	Unit: Fee simple absolute

Common areas: Tenants in common
	Corporation: Fee simple

Individuals: Shares in the corp and a proprietary lease (long-term, i.e. 99 yrs)

	FINANCING
	Mortgages by unit owner
	Building blanket mortgage + Unit owner mortgages

	FEES/EXPENSES/TAXES
	Units make indiv tax and mortgage payments + common area charge
	Corp pays taxes and mortgage; Shareholders pay maintenance charge

	GOVERNANCE
	Condo association
	Board of directors




A. Covenants: Promise with respect to land (negative or positive)

1. Goes with title of prop (why different than contract) → when buy title automatically subject to covenant

2. Specific type of servitude (prop promise that runs w/land

B. Co-ops
1. Corporation is Landlord, Tenant is owner of the share or corp = 2 legal relationships shareholder and tenant

2. Amt of shares determined on size of apt

C. Condos

1. More expensive up front b/c don’t have 2 mortgages

D. Condo v. Co-op

1. More restrictions at co-op

a. No subletting

b. Interview

c. Rules to how much income you need

d. Can reject people – court only overturn if violate other rules (FHA) – cannot be turned down on race, ethnicity, sex, nationality, disabled, having children, sexual orientation (in nyc)

e. Shared liability b/c blanket mortgage – why income limitation

f. Can’t sell co-op

2. Less restrictions at condo

a. Usually don’t have right to turn down proposed occupant but to have right to require first right of refusal

3. Why are co-ops more restrictive?

a. Functional reasons

i. Shared risk of blanket mortgage – if one person goes under than whole building threatened w/foreclosure

ii. In condo – only one unit threatened with foreclosure

b. Formalistic reasons

i. Co-op is personal property → no restraint on alienation of personal property

ii. Condo is real property, subject to restraint on alienation

c. Landlord-tenant law: Strains of real property law that are different that contract or personal property law

d. UCC doesn’t apply to real property, statute of frauds does – can get specific performance

4. Nahrstedt v. Lakeside Village Condo (927)

a. Holding: Restrictions in CCR’s regarding pet ownership are reasonable and enforceable when they prohibit conduct, while otherwise lawful, interferes with the rights of the other condo owners to peaceful and quiet enjoyment

b. Advantage of CCR is they go into perpetuity so don’t have to keep re-contracting every time someone buys or sells unit

c. Court uses statute that says enforce CCR if it is reasonable

i. Reasonable w/respect to entire condo, rather than specific condo owner

d. When can a court overrule a CCR: When harm is so disproportionate to the benefit

i. Broad standard - deferential to condo board standard

e. Exclusionary developments: create rules they don’t think gov’t are enforcing

i. Condos, co-ops form of self-gov’t (can hurt people)

ii. Do we make them adhere to the rules we require of the public sector?

iii. When do we allow self-determination? Groups to secede?

f. Different standard if change rules while there b/c harm to indiv greater, might be based on discrim, etc.

5. Disadvantages

a. Transaction costs of joint decision making

b. Efficiencies of scales: If each indiv responsible for maintenance may have higher unit cost of maintenance than L would could do it all himself

XI. Landlord and Tenant
A. Rental and Home Ownership

1. Home Ownership Pros

a. Higher incentive in U.S. to own home b/c tax reasons, part of American ethic

i. Owners permitted to deduct mortgage interest from their income

b. More control of what gets to go on inside home than renter

c. Hope of appreciation – able to gain wealth → very influential in ave. persons portfolio

d. Better control over the risk of escalating housing prices b/c mortgages are fixed rates

e. Result in more optimal efficiency b/c incentive to engage in high level of maintenance

f. Don’t get taxed on gain from sale of house if don’t gain more than 250K (500K if married)

g. Returns on home ownership higher than rental b/c gov’t doesn’t tax imputed rental income (wouldn’t tax owner who was paying 10K/yr to live there, would tax L getting 10K, so would only get 4K)

* Tax L on rent (b/c it’s income) and don’t tax homeowner on imputed rental income

h. Owners going to stay longer, vote more, participate more, take care of neighborhoods, if have high % of home ownership = better neighborhoods

2. Disadvantages of home ownership

a. Can lose money if prices come down, neighborhood depreciates

b. Community Reinvestment Act: Encourage low income to home ownership w/ huge loans – problem is 97-98% loan to value ration

i. If value goes down, value of property less than that of mortgage

ii. Options → (1) Hold on and wait for prices to go up; (2) Sell prop; (3) Default on loan and let bank foreclose

iii. Rates in foreclosures going up, if disproportionately effect low income, big problem – neighborhood effects, etc.

c. People very undiversified (if market goes down, get wiped out)

d. Illiquidity and immobility: Housing takes time to sell, harder to convert investment into real $

e. Transaction costs of buying and selling homes is huge

f. Immobility of low income people → want low income to move to where labor is most valued, if encourage to buy house may be cementing them in place

3. Rental Disadvantages

a. At mercy of L and market

b. Agency cost problem – owner not in possession of unit, tenant is agent of L – problem when T has different set of incentives than L → tenant has incentive to consume as much of prop during tenancy as possible

c. Coase → contract about incentives wouldn’t work b/c cost of fully specifying contract greater than the benefit, policing is impossible

d. T’s don’t get to deduct rent from their income – no tax advantages

e. L gets tax advantages – get interest deduction on mortgage & depreciation reduction
B. Leases
1. Intro

a. Law transformed from favoring landlord to protection of tenants through reconceputalization of real estate and leases from a conveyance of real prop to a notion of a lease being an estate in land and a contract

b. Requirements that L use legal process rather than self help

c. Have to try and mitigate damages by reletting apartment

d. Protection of tenants w/regard to quality – warranty of habitability

e. Rent regulations – inc. affordability

2. Term of Years: Estate that lasts for some fixed period of time, but can be terminable earlier upon the happening of some event or condition (what most people have)

3. Periodic tenancy: Lease for a period of some fixed duration that continues for succeeding periods until either the landlord or tenant gives notice of termination

a. Ex: To A from month to month

b. If notice is not given the period automatically extends

c. Under common law, ½ year is required to terminate a year-to-year tenancy; for less than a year, notice of termination must be give = to length of period, must terminate on final day of period not in middle

d. Death of landlord or tenant no effect on duration of term or year or periodic tenancy

4. Tenancy at will: Tenancy of no fixed period that endures so long as both L and T desire (indefinite)

a. Can be cancelled by either party w/notice

b. Not month to month

5. Tenancy at sufferance: When tenancy remains in possession after termination of the tenancy

a. Either evict, but can’t use self-help and must give notice; or

b. Consent to new tenancy

6. Lease: Transfers a possessory interest in land

a. Conveyance in that it creates property rights; also a

b. Contract – usually contains a number of promises, creating contract rights

i. Leases classified as personal property (like contractual interests)

B. Anti-discrimination Law

1. Discrimination in Housing Markets

a. Unfavorable treatment has declined, but still high levels of racial discrimination

i. Race and income correlate, but studies on geographic distribution of housing suggests that can’t predict on income, but on race

b. Theory of economies (Becker): Discrimination would go away over time b/c if think of discrimination as a preference, then it costs something b/c you foreclose a portion of the market – so supply goes down, quantity goes up, reducing demand and end up with lower prices; If not looking at full range of customers then = inefficient supplies, will go out of business

c. Why Market doesn’t solve housing discrimination

i. Preference

· Whites have a preference for all white neighborhoods, while blacks have a preference for integrated; whites may pay a premium for all white housing b/c every person not fungible in way market would treat them – if enough people willing to pay this premium, discrimination persist

ii. Taste for discrimination

· Loan officer (not bank policy) may be prejudiced and they have discretion to help person fix credit problems (think file) or not (thin file) → studies show blacks way more think files; bank has agency cost of monitoring so not going to do so

iii. Statistical discrimination

· Banks use race as a proxy for credit risk (b/c correlated with failure to repay loans), in terms of efficiency not a bad proxy b/c don’t have to look at individual cases – saves time and money, i.e. tipping – if bank has policy that integration = whole neighborhoods go black, housing prices go down then more efficient to apply this across the board, rather than investigating future housing prices for a specific neighborhood

· May or may not be efficient to draw conclusions based on stereotypes, but we have determined as a society that this is morally wrong

iv. Coercive social norms

· Brokers need community support and will discriminate b/c fear community retribution if sell to black

d. Consequences of discrimination

i. Affront to human dignity

ii. Racial segregation linked to economic segregation: Concentrated poverty

· “Concentration effects:” Higher rates of crime, less employment opportunities = minorities (esp children) move further away from middle class norms (teenage pregnancy, etc.)

iii. Lower rates of home ownership among: Wealth Affects

· Wealth effects b/c the home is the biggest source of wealth – minorities disadvantaged b/c housing discrimination and buy into neighborhoods with lower capital appreciation

· Wealth → Higher income, levels of education, business ownership, more able to get loans

· Wealth is generational 

2. Federal Law 

a. Fed gov’t a history of housing discrimination

i. Redlining

· Used to be policy of gov’t to encourage discrimination – told banks to divide city and areas that turning into racially integrated considered risky and gov’t refuse to underwrite loans

· Supposed to end w/Brown and Kennedy admin, but evidence that banks continued into 80’s maybe even still do today

ii. Public Housing authorities discriminate by creating all-white and all-black developments, w/white ones being in better areas

b.  Community Reinvestment Act

i. Requires banks to make loans to the entire communities, not just portions, but can’t bring lawsuit for violating

ii. Enforcement mechanism = Community investment rating, when fed gov’t considering approving mergers look at rating, banks try to develop good records of lending in low/mod areas

iii. Problem: Loans now being made by entities, not banks = non-regulated sector

c. Equal Protection Clause of 5 and 14

i. Only applies to fed and state gov’t, not indiv

ii. Only protects against discrimination based on certain classes – black, latino, women, legitimacy, alienage → searching scrutiny by ct, gov’t needs really good reason if going to discriminate

iii. If discrimination not based on certain classes (i.e. having cats) – ct use rational basis test

iv. Must prove discriminatory intent – hard when talking about zoning ordinance or public housing admin

d. 42 U.S.C. § 1982

i. All citizens have same right as white citizens to inherit, lease, sell, hold, convey real estate

ii. Only relates to race – doesn’t apply to sex or alienage

iii. Doesn’t cover advertising and brokerage

e. Fair Housing Act (460-464)

i. Title 8 of Civil Rights Act of 1968: Unlawful to sell, rent, advertise, represent to potential purchaser that unit not available b/c race, color, religion, sex, national origin, physical or mental disability, families w/kids under 18

ii. Physical or mental disability 

· Exceptions: Direct threat to health or safety or cause substantial physical damage to property; doesn’t apply to transvestites

· Newly constructed buildings w/4 or more units need elevators and all ground floor units need minimum access requirements; Debate over cost/benefit of this provision b/c low likelihood that handicapped person actually live there

iii. Families w/kids under 18 exceptions: State and fed housing reserved for elderly; or where housing is 80% over 55

iv. Enforcement mechanism

· If feel discriminated against – file w/HUD, if in state w/ substantial equivalency then adjudicate through admin process; if in state w/out the HUD investigates to determine whether reasonable cause exists to believe you have been discriminated against (reasonable cause a lower standard than probable cause)

· If reasonable cause exists

1. Have HUD represent you in front of an ALJ at HUD w/appeal to circuit cts, usually quicker

2. Either party has option to go to fed ct, DoJ required to represent

· Not a very good enforcement mechanism b/c

1. Many people don’t know they have been discriminated against or people file for garden T/L problems

2. Huge backlog – take years

3. Ave case settles, ave one that goes to trial gets low damages

· More effective enforcement is systematic investigation through pattern and practice cases, Justice does investigation, could prosecute – based on group discrimination; Problem was it was costly and understaffed

f. Examples of applying FHA

i. Mrs. Murphy’s add: “furnished basement apt in private white home,” black couple goes and gets rejected, what does it violate?

· §3604(c): Yes, b/c is an add that indicates a preference for white (contention if white actually violates – could be color of house)

· Reason for advertisement provision: Law has educative effect (in addition to incentive, remedial effect), we want to promote certain morality and civility; Law has had huge impact in anti-discrimination b/c changed behavior and views

· §3604(a,b): NO, b/c 2 exceptions in §3603(b)
(1) Single family house sold or rented by owner

(2) “Rooms or dwellings containing living quarters occupied by no more than four families, if the owner actually maintains and occupies one of the living quarters” → Murphy would fall under this
· Reason for exemption: Matter of determining who should get property right, if L doesn’t live there, doesn’t get the stick, if they do then we give them the stick b/c when live in close proximity may have certain rights to do things that otherwise wouldn’t be allowed to do

· Could make incentive argument: If Murphy was really prejudiced she would be willing to pay and keep apt off market → land not going to most efficient use (Law as incentive effect)

*§3604(a): Refuse after making bona fide offer, or refuse to negotiate

*§3604(b): Discriminate in rental, sale, provision of services, facilities could  bring claim under §1982
· ii. “Wanted: Female to share apt,” man goes and gets rejected, does this violate anything?

· §3603(b): doesn’t fall under exception, but could make argument that tenant has estate in land – probably get away w/for sex, not race

g. Asbury v. Brougham
i. Brought suit under §1982 and FHA (§3604)

ii. Needs to make prima facie case (under McDonnell Douglas Test)

(1) Member of protected class

(2) Applied

(3) Denied opportunity to rent, inspect

(4) Housing remained available

iii. If can show prima facie → burden shifts to D to show legitimate non-discriminatory reasons (burden of proof, not production): D says that P wasn’t illegible to rent apt b/c when have kids only rent townhouses

iv. P has to rebut and show that reason was a pretext for discrimination: P shoed evidence that exception made for another woman 

v. Disparate treatment case: Based on individual claim

· Have to prove intent, in this case lucky b/c she caught L making exception

vi. Effects case: No proof of intent, may not even be intent, but not going to allow b/c a disproportionate effect on a protected group

· Something that is facially neutral and somewhat rational but discriminates against single parent households which has more of an impact on blacks then whites because there are more of them

· Easier standard for P – business necessity in 2nd circuit

· Unconscious discrimination theory: Unable to adopt a discriminatory rule even if doing so w/out conscious knowledge

· Effects case lead you down the road to quotas b/c that would be the only way to prove that you weren’t discriminating (evidence = mirror pop in building)

3. Anti-discrimination and integration

a. Segregation: 

i. Dissimilarity index: Proportion of group that would have to move to achieve even distribution throughout city (typical .60)

ii. Worst segregation in Northeast and Midwest b/c history of de facto segregation to separate whites and black while South had de jure but not a lot of temporal separation

iii. Why does housing segregation persist?

· Income disparity: Not really, segregation similar at every income level

· Different tastes for desegregation and tipping: Blacks like integration, whites don’t = block-busting so real estate makes $; at certain point – neighborhood tips to where it isn’t desirable for whites to live there

iv. How do you maintain integration

· Anti-blockbusting ordiance

· Limit size of signs

· Affirmative marketing (what Starrett did after ruling – cts say ok)

· Home equity insurance (maybe whites not moving b/c have preference for all white neighborhoods, maybe they are moving for economic reasons – afraid that if neighborhood tips going to lose $ on investment in house)

v. Consequences of segregation

· Income correlated w/race – poor people disproportionately minorities, creates oppositional culture (drugs, gangs, not working) b/c that is norm in their community

· Lower property appreciation for minorities

· Neighborhoods get fewer services, i.e. worse schools → affects future gen

· Spacial mismatch of jobs and residences – people isolated where don’t have econ opportunity and no public transportation = no opportunity for advancement

· Lack of understanding b/tw races (OJ phenomenon)

b. Starrett City
i. Issue: Do quotas (intended to avoid tipping) violate FHA? YES

ii. 2 conflicting goals of FHA: Anti-discrimination v. Integration (waitlist 10x longer for minorities, but integrated community)

· Could argue that this ruling is sending bad normative message: Only way to get white people to stay in neighborhood is to make sure they are majority and to make people in disadvantageous position worse off is to let this continue??

iii. When are quotas ok?

· History of discrimination in entity that creates quota

· No ceiling quotas, just floor  (in terms of minorities)

· Must be temporary, not permanent

iv. Title 7 (employment) precedent being plopped into housing – different issues

v. Otero

· Allowed quotas in giving out leases in building that restored under urban renewal b/c 1 time thing (giving out lease) and Starrett city was continual

· Otero was public housing authority so had affirmative obligation under FHA to promote integration

C. Assignments and Leases

1. Ernst v. Conditt (482)

a. Facts: Ernst leases to Rogers, Rogers sells business to Conditt, Rogers re-negotiates lease (it is 1 year longer and Ernst gave explicit permission for Rogers to transfer lease, Rogers still liable, rest of land utilized for business); Conditt stopped paying rent to Ernst, who waited until lease was up and then sued for rent and removal (didn’t mitigate)

b. Issue: Was Rogers → Conditt a sublease or assignment
i. Assignment: If transfer all of lease, assignee has exactly estate in land that T had, so if T was in privity of estate so is A

* Person who assigns has no future interest in prop, relinquish their rights

ii. Sublease: Transfer part of lease; S in privity of estate with T, T is in privity of estate with L

c. Privity of estate
i. Successive privity of estate: when sell prop

ii. Mutual privity of estate: Sharing of resource

· Testator to A for life, remainder to B, A and B are in privity of estate

· Lease: A → B for 10 years; also concurrent interest = relationship in which one parties estate is carved out of another person’s estate in land

d. Prop law = Co-existence of contract and property law

i. If privity of contract → L can sue on anything in lease
· If all 3 sign one piece of paper → E and C in privity of contract

· If 2 documents, E is a 3rd party beneficiary of contract b/tw C and R b/c C is  agreeing to benefit E (could also argue that no 3rd party beneficiary b/c agreement b/tw C and R is intended to benefit R b/c he is secondarily liable on the lease)

· Assumption agreement: L asks S/A to be liable under lease, creating contractual privity

ii. If privity of estate → L can only sue when “touch and concerning” (exception is obligation to pay rent)

2. Kendall v. Ernest Pestana, Inc. (480)
a. Issue: Can a lessor withhold consent to an assignment arbitrarily?

b. Holding: NO, lessor cannot withhold consent unreasonably

i. Good faith requirement: withholding unreasonably not in good faith

ii. Shouldn’t be asymmetric risk, when subleased took risk that prop might go down in value and would be paying too much rent, so if prop value goes up – should get advantage of that risk by being able to assign (sell interest)

iii. Gap filling rule (from contract law)

c. Allowed to contract out of this obligation even if it creates a restraint on alienation ( inalienable right (Coase – allocate to one, efficient result still occur → 3 way deal)

D. Tenant Obligations and Landlord Remedies

1. Tenant obligations

a. Can’t commit waste → can’t damage the land in a way to reduce its value, have a duty to return property to L in same condition, subject to normal wear and tear (future interest and life tenancies)

b. T not responsible for structural damage; L gets repair obligation

c. T has implied obligation not to engage in nuisances

d. Obligation to pay rent (even if not stated) under common law

i. Conception of lease as conveyance of land – absolute duty to continue paying rent provided L doesn’t interfere w/your possession (even if L violates other duties)

ii. Covenants of a lease are independent, goes to nature of lease under property theory → the breach of one covenant doesn’t excuse performance of another (Contract theory runs counter to this – breach of one party does excuse other parties duties)

iii. Exceptions under common law to paying rent

· Portion of the building is destroyed (if bargained for building, not land, if no buildings shouldn’t have to pay

· Impossibility: Bargain was for building and land, if building gone, can’t use lease for intended purpose

2. Greenfield v. Kolea (Supp.)

a. Fire destroyed garage that was explicit part of lease → T got out under impossibility exception
b. 2 innocent parties, who are you going to allocate the risk to?

i. Party that is best able to manage risk (get insurance)

ii. Insurance spreads risk and owner in better position to get insurance

iii. Moral hazard problem: If allocate risk to L then T doesn’t have to internalize all the costs of her actions

· Solve through deductible or co-insurance so insuree has to bear part of cost

c. Allocating risk to L is not an inalienable entitlement, it is a gap filler = can contract around if you want to

3. Berg v. Wiley (500)

a. Issue: Does L have right to use self-help remedies when T breaches or defaults? NO

i. Ct said that changing locks not peaceable b/c if T had been there would have led to violence

ii. Using retrospective rule of outlawing self-help: Essentially said that there is no longer self-help and applied to this (even though it was peaceably)

b. Common law: L could use self-help as long as had entitlement to possession and removed peaceably

c. Reasons to no longer allow self-help

i. Summary process: Supposed to be quick alt through legal channels

ii. Self-help invites violence

d. Reasons to keep self-help

i. Summary process not nec that quick (could go 6-12 mths)

ii. Moral hazard problem: T no downside to trash apt during summary process

iii. Money – during summary process L not getting rent

e. No self-help probably inalienable entitlement (Saying market doesn’t work)

i. Why is making inalienable good?

· Society has interest in keeping peace; when parties can make bad decisions that affect others don’t allow = Externalities involved: police, Medcaid, 3rd parties getting hurt

· Informational disparity: People bargaining out of don’t know what they are giving up, could solve through disclosure of what exactly self-help entails but wouldn’t account for externality problem

· People aren’t good at estimating probabilities of bad things happening to them, they may make a decision that is not utility maximizing; this relies on the assumption that gov’t able to make right decision; solve through giving stats of how many people evicted

· Adverse selection: If people prone to eviction know they can get insurance from one L, they all go to him, spreading costs doesn’t work b/c creating situation where no longer pooling risks, all high risk people in your building

· Signaling problem: Don’t want the fact that you are willing to pay for insurance to signal that you might be high-risk

· T’s prone to having problems paying rent contract out = violence
ii. Bad

· Coase: Allow markets to work or don’t allow certain things

· Freedom of contract

· Reach most efficient result if parties allowed to contract

4. Abandonment: Sommer v. Kridel (509)

a. Common law: Don’t require mitigation, L could sit around and wait for lease to end and then sue T 

b. Modern rule (Contract law): L required to mitigate damages through reasonable effort 

i. Treat apt as vacant stock – show, advertise (fair to L as long as reimburse for ads)

ii. Lost volume sale (in bad housing market), ct says every prop unique so rule doesn’t apply (not really true b/c of cookie cutter apts)

c. Reasons for mitigation requirement

i. Waste: In absence of mitigation, would lead to inefficient use of resources

d. Gap-filling rule: (Not an inalienable rule)

i. Allow party in best position to re-let do so

ii. Property rule (Calebresi)

5. Landlord’s Remedies

a. Sue for rent and damages occasioned by T’s breach (if T in possession may terminate and recover)

b. Anticipatory breach damages

i. Unavailable for failure to pay rent

ii. If juris extends contract doctrine to lease then can get for abandonment

c. Security deposits

d. Rent acceleration clause: If T defaults, all rent for entire term is due and payable

E. Landlord Duties and Tenant Rights

1. Landlord Duties

a. Common law: Caveat lessee b/c conveyance of land L had no implied warranty w/respect to condition of leased premises in absence of promise had no duties, except

i. Furnished dwelling = warranty of fitness for habitability

ii. Latent defects: If failed to disclose existence of a concealed defect which was not discoverable by ordinary inspection by tenant but was known by L was liable (was not required to fix defect, just disclose)

iii. Fraud: Lured into lease by misrepresentation then liable for quality of apt

iv. Common areas: Must use reasonable care to maintain common areas, is liable for negligence if he doesn’t (collective action problem in requiring T’s to maintain)

v. Negligent Repair: When undertakes repair, whether pursuant to obligation or voluntary, liable if repair negligently done and T is injured

2. Tenant’s Rights (Remedies)

a. Covenant of Quiet Enjoyment: Reste Realty v. Cooper (522)

i. Facts: Cooper enters 2 leases for basement of building, whenever it rained, basement flooded (problem with driveway), if had only signed 1st lease could have sued under breach of quiet enjoyment b/c was latent defect, but signed 2nd lease when defect wasn’t latent anymore and b/c of caveat lessee no obligation or duty on part of L, why liable? B/c L promised to fix the problem

ii. Covenant of Quiet Enjoyment: An act or omission by L or agent or somone’s superior that renders the leased premises unsuitable for purposes or causes serious interference w/enjoyment (legal duty was created by promise to repair)

iii. T’s remedy under covenant of quiet enjoyment = doctrine of constructive eviction → L’s act of making premises unfit for occupancy so effectively forces T out; based on positive act or omission that L was legally supposed to do

iv. Awarded Cooper based on promise – what is wrong with this? Doesn’t comply with statute of Frauds

v. This was really a rule that created an obligation in covenant of quiet enjoyment to make apt substantially suitable → Reinterpreted by Sommer court as warranty of habitability
vi. Problems w/quiet enjoyment

(1): L has no affirmative duty (other than those contained in lease) – L/T bargaining disparity

(2): T has burden of proof

(3): Remedies don’t include forcing L to fix (T can’t stay), T has to bear cost of moving

b. Illegal lease doctrine: Brown v. Southall (532)

i. If the property violated the housing code, it’s against PP and unenforceable

ii. Doesn’t apply to codes that come into effect after leased entered in to

iii. Technical violations don’t count

iv. Problem: Tenant is in effect a tenant at sufferance

v. Tenant has right to be on property but could be evicted at any time w/statutory notice, if T wants to stay not going to help them do so (no effective remedy)

c. Implied Warranty of Habitability: Hilder v. St. Peter (533)

i. Facts: Series of defects in apt, L does nothing, T wants to stay; ct says quiet enjoyment not going to work b/c only good for duties required in lease but create existing duty as dependent covenant = warranty of habitability

ii. Proof of breach

· Defect is substantial

· Impacts health

· L has been notified

· For standard look to housing code or prove that it creates unsafe condition

iii. Remedies under

(1) Damages

* Fair rental value; or

* Percentage diminution: Agreed rent is reduced by % equal to % of lease 
value lost by T in consequence of breach

(2) Annoyance/discomfort

(3) Punitive

(4) Withhold rent

(5) Repair and deduct cost from rent

* No Specific performance

iv. Why change from caveat lessee to warranty of habitability?

(1) Times have changed – caveat lessee was appropriate for agrarian society, not modern urban society

(2) Bargaining power unequal b/c there is a lack of affordable housing – T’s are powerless b/c transaction cost of going to another L high and not guaranteed they are going to treat any better that original

v. Cons of warranty

(1) Supply curve with shift – going to cost L more, so create less housing (b/c he has less money to invest), more people are going to want housing b/c now nicer = price go up
(2) If concerned about income and affordability, are you hurting or helping poor?

(3) If pile on burdens to T and no one able to pay more, L will abandon or disinvest in building

(4) Inalienable right, T doesn’t know they have, only means something if they do, this is just hurting economically b/c poor pay 50% of income for housing, but do we want to give ability to contract away? Maybe not – if only informational problem, would she keep warranty, prob not; Problem of externalities – T not only one bearing cost of her decision to contract away warranty – her children, city/state – fire hazard, etc.

(5) If seriously enforced housing codes in nyc = inc homelessness

vi. Doctrine of retaliatory conviction: T’s can’t be evicted for a period of time after make a good faith complaint about conditions of premises

vii. Warranty doesn’t apply to commercial leases

viii. Change in L/T law: Taking stick away from L and giving to T – Miller v. Schoene – efficiency? Or PP?

F. Rent Regulation

1. Intro

a. Why have rent control?

i. Instituted during WWII b/c all productive activity is focused on war, very little capital that is available to build housing; housing deteriorates over time – during war can’t maintain the housing stock for capital and labor reasons = Quantity goes down, price goes up; w/out regulation get rent gouging

b. NY 2 tier system

i. Rent control: Units occupied by the same people since WWII – when they die, their apt moves into rent stabilization

ii. Rent stabilization: Higher price than rent control, but not market price – trying to move back to market price

iii. In NY statute that when vacancy drops below 5% in a housing emergency – has been a housing emergency since WWII → b/c so few vacancies, L’s can charge more than apt worth – consumers don’t really have a choice – why have rent control

iv. Can only evict a T for cause, otherwise they have the right to continue occupancy, unless they aren’t using apt as primary residence

v. New construction exempted (no one would build if knew were going to be regulated)

2. Constitutionality: Nash v. City of Santa Monica
a. Facts of Nash: He is an L in Santa Monica who is challenging an ordinance that in order to demolish your building w/out a permit – he couldn’t get the permit b/c he could still receive a fair return on the investment even though he didn’t want to be and L anymore

i. Nash brings a substantive due process claim – ordinance is a against due process right for gov’t not to deprive of liberty – he says he’s being denied of liberty of choosing his occupation – involuntary servitude (13th Amendment)

· Majority Holds: Not an involuntary servitude b/c he can minimize his involvement in  business; can take apts off market when become vacant; 3 could sell prop an re-invest; Nash claims sole and despotic dominion, ct says he doesn’t have it unless state violates rational relation test and that being an L requires personal services 

ii. Taking: Nash doesn’t claim taking, but ct says it’s not b/c fails to meet Penn  Central test of 1)interfering w/investment backed expectation or 2) rendering owner unable to receive a reasonable return

iii. Majority says not economic constraint not enough to get into strict scrutiny 

b. Rational basis (property - economic interest)

i. Need legitimate state purpose (ends)

ii. Ordinance must rational further that purpose (means)

iii. Ordinance will be upheld if it serves legitimate state purpose and rationally furthers that purpose

iv. This is a low level of scrutiny – likely ct going to allow uphold leg

c. Strict scrutiny (liberty – fundamental right)

i. Ordinance necessary to further the interest

ii. Is a compelling gov’t interest

iii. Ct going to scrutinize ends and means closely – leg likely to lose b/c hard to prove that ordinance is necessary – always another option

d. Bird concurrence

i. Uses strict scrutiny – says ordinance is a real imposition on liberty, but the housing crisis justifies it 

e. Why rational basis instead of strict scrutiny?

i. If use strict scrutiny all the time = judicial law making b/c would always be knocking down leg

f. Should liberty get more protection than property?

i. No – prop gives ability to live – resources allow you to do things

ii. Property gives political liberty – allows small grps to fight each other

iii. Prop can give ability to mount competition to a tyrannical gov’t

iv. Right to protect private property and create a sphere of influence – if don’t have property, don’t have autonomy

v. Property creates sphere of independence (if property subject to strict gov’t control then you have to do everything the gov’t says in order to eat)

g. Property and liberty not nec fundamentally different – can make argument that a major intersection b/tw the two and that maybe shouldn’t always use different const test

3. Braschi v. Stahl Associates Co.
a. Statute for rent control says can’t evict the family of a deceased tenant – problem is how do you define family? – does it include life partner?

b. Test that court comes down to = look at relationship – is it characterized by emotional, financial interdependence, exclusivity, longevity, manner in which they conducted their affairs, reliance in daily circumstances – can’t use the absence of a sexual relationship to define who is eligible

i. Rule is intrusive and time consuming = not efficient

ii. Leg prob didn’t intend to include life partners

c. Should rent regulation permit succession by trad family members?

i. Reliance interest?

ii. Justice – not a good argument

iii. Protect a level of stability – protect the psychological connection with the home (apt) b/c it is not a commodity

iv. Not efficient – someone values the apt more and has more $

v. succession right in derogation to policy to get apts back on the market (the goal of the statute)

vi. Rights of L

4. Summary

	Pros of rent regulation
	Cons of rent regulation

	1. Keep rents lower and helps low/mod income people
	1. Non target people will actually get rent-controlled apts b/c low/mod not sophisticated enough to get around black  market created by moderate rent control (i.e. key money, brokers)

	2. Neighborhood stability (esp important where majority are renters)
	2. Deterioration in quality of buildings b/c rent control discourages capital investment – housing shortage exacerbated (strict rent control = deteriorates and abandonment);

	
	3. Mismatch of people and apt size (if got rid of would stabilize)

	4. Keeps poor people in market – good for diversity
	4. Is it right for L to bear burden for subsidizing housing for less fortunate


a. Alternatives

i. Targeted rent control – i.e. if income less than 80% of median income then get rent control

· Difficult for L to find income (transaction and admin costs)

· If income goes up – lose it all; could taper it off

· L not accept low income tenants

ii. Spending – tax more and get housing assistance = subsidies to producers, individuals, gov’t itself build housing = everyone sharing burden of addressing social problem (not putting it all on the L’s)

· Politically spending not feasible, is rent control or nothing

iii. Increase supply → drive down rents = filtering (stuff at bottom goes away) (vouchers)
· With buildings have short term problem of increasing supply – run into problems like not enough space, zoning, environment, etc.

XIII. Land Use Control: Private Sector Alternatives

A. Servitudes: Externalities can be reduced through bargains b/tw private parties

1. Easements

a. Easement: Agreement b/tw owners of land

b. Positive easement: Non-posessory property interest, gives grantee the right to use another’s land

i. Exist for determinate or perpetual amt of time

ii. Factors to indicate easement = for specified time, designated area, substantial consideration paid for; holder allowed to make improvements or exercise control (generally a limited right to improve)

iii. Can have easements for hunting and fishing

iv. Right to exclude extends only so far as to prevent interference w/servitude’s particular purpose

c. Easement appuretenant: Easement created to benefit a person with respect to the use of their land

i. Benefited land = dominant tenant

ii. Burdened land = servient tenant

d. Profit: non-physical interests, usually to remove substances like minerals, timber from soil

i. Usually accompanied by easement rights (implied if not expressed)

ii. Can be profits in regards to game and fish

e. Easement or profit in gross: Easements where the benefits serve their holder only personally

i. Easements for utilities, RR

ii. Make servient state less valuable, less alienable – b/c of strong pref in common law for rules that allow for alienability, cts used to knock down

f. Ways to get easements

i. Implied use
(1) Physical part of grantor’s land

(2) Before conveyance, has to be prior existing usage (if the 2 parts had been severed could have been the subject of an easement)

(3) Usage is necessary – standard = reasonable necessity (no strict necessity on grounds of fairness – want to make sure person who bought land can reasonably use it)

(4) Implying easement = going further than foreseeable, grantor had to imply this easement when he sold the property (must have intended it to go with the property)

(5) Usage is apparent (underground utility apparent if there are visible connections)

ii. Implied from necessity
(1) Conveyance of a physical part of grantor’s land

(2) At time of severance it has to be necessary to pass over one parcel to reach any public street or road from the other

(3) No requirement of pre-existing usage, but necessity must exit at moment of severance

(4) Policy reasons: Fairness (shouldn’t have to bargain to use land you already bought) & Efficiency

(5) If necessity didn’t exist at time of easement – then have to bargain for it – so efficiency is not the main reason – this easement must have something more to do with intent of parties (they knew when severed land that would require an easement)

(6) If deed conveying land states that it is to be used for a certain purpose, may imply easements that are reasonably necessary to conduct that activity

(7) If have free access to some part of your land – cannot make out a way of necessity to another just b/c more convenient – effective use standard (i.e. if established roadway floods all the time will grant easement over another part of land)

(8) If water access (navigable body) does not permit effective use will grant

iii. Easement by prescription (Adverse use)

(1) If prescriptive acts continue for period of statute of limitations, prescriber acquires rights that correspond to the nature of the use

(2) Can’t be revoked or changed by informal consent

(3) Need actual, open, notorious, hostile, continuous use

(4) Don’t need exclusive use – w/prescription just saying you want to be able to use easement

(5) If permission is granted to use easement, then can’t claim prescription

iv. Express: Writing – Statute of Frauds compliance

g. Termination of easements and profits

i. Holder’s express written release to owner of servient estate

ii. Destruction – i.e earthquake

iii. Prescription by 3rd party or owner

iv. Forfeiture
(1) If arises by necessity then ends when necessity does

(2) If created for specific purpose ends when no longer needed to serve that purpose – i.e. Walmart example

v. Abandonment
(1) Have to prove non-use AND

(2) Intent to relinquish (nearly impossible to prove)

vi. If holder acquires servient estate, easement merges into estate and not revived if divest servient estate

2. Negative easement (=equitable servitude)

a. Property interest that allows someone to limit uses of another’s parcel of land

b. UK cts only allow neg easement to stop  your neighbor from:

i. Blocking your windows

ii. Interfering with air flowing to your land in a defined channel

iii. Removing the support of your building

iv. Interfering w/flow of water in an artificial stream

c. In UK didn’t allow creation of new types of neg easement b/c neg easements are not easy to discover – would inc risk to purchasers and encumber land titles and difficult to stop prescription of neg easements

d. A land recording system existed in US to protect future purchasers, and can’t get negative easement by prescription here

e. Friedman

i. Court enforced an express easement of unobstructed view of the SF Bay over a neighbor’s house – compelling neighbor to remove obstructive TV aerials

f. Can have solar easement , preventing a person from blocking a neighbor’s solar collector

g. Conservation easement: Preserve scenic, historic, open areas

i. They are perpetual, transferable, and can be in gross

3. Covenants running with the land and equitable servitudes

a. Bargains b/tw neighbors can serve to minimize effects of externalities that arise from conflicting resources use; but are less likely to be struck if only the original promisor is bound and only original promisee benefited = privity of estate requirement

b. Privity of estate: Existed b/tw L and T and that most covenants in leases would run with the land, enforceable by and against a successor L or a successor T

i. Horizontal privity: Privity of estate b/tw original covenanting parties

· UK require mutual privity, US allows successive privity

ii. Vertical privity: Privity of estate b/tw 1 of the covenanting parties and a successor in interest

· For one of the sides of the covenant to run, the remote party (the transferee) has to be a transferee of one of the parties that made the covenant, doesn’t have to be an immediate transferee, but has to get it from somewhere up the line

c. Depending on jurisdiction if horizontal privity is required for a covenant to run with the land

d. Covenant: promise to either do an affirmative act or to refrain from doing something w/respect to land

i. Benefit to promisee, Burden to promisor

e. Covenant runs with the land: Obligation is tied to the land, whoever is granted the estate in land is going to be burdened by the promise or are entitled to the benefit. Both the benefit and the burden to run

i. Both sides have to run to be enforceable 

f. Touch and concern

i. Both benefit and burden must have something to do with the land 

ii. Personal promise will not run unless it has something to do with the land

iii. 2 covenants that run that are exceptions, they are deemed to touch and concern, even if they don’t

(1) Rent

(2) Dues to homeowners association

g. Pros of running covenant

i. Reduces transaction costs – don’t have to renegotiate promise every time

ii. When you invest in land, want to make sure that the investment will keep running into perpetuity

iii. Allows land planning by agreement and w/out gov’t intervention (efficient use of property)

iv. Policy decision b/tw alienability and encouraging investment by allowing people to control their neighborhood into the future

h. Tulk v. Moxhay
i. A person who acquires real property with notice of a restriction placed upon in will not be allowed in equity to violate its terms

ii. Equitable servitude: Land use restriction enforceable in equity, don’t require horizontal or vertical privity

(1) Touch and concern land

(2) Notice

(3) Intent to benefit if not vertical privity

i. Runyon v. Paley
i. Probably not the law, b/c covenants now being used over zoning – let people make own decisions (influence of contract law on property)

ii. 

Gaskin




Brugh


Williams    Ruynon



  Paley

iii. horizontal privity between Gaskin and Brughs because the covenant is a part of the sale of land, and it touches and concerns the land – will benefit Gaskin as it will improve the land, and will burden what Brugh can do.  

iv. Ruynon received the property from Gaskins, but at the time there was no covenant.  There is no vertical privity of the promise from Gaskin to Runyon.  

v. There is, however, vertical privity to Williams because the property that Williams received was benefited by the promise.

vi. Why can’t Runyon enforce this as an equitable servitude?

(1) No evidence that he was intended to benefit from promise

(2) Ct uses reason that deal came a day after he bought property (but parties said they were making one giant swap)

(3) Horizontal privity is not required 

g. Why do we have gov’t intervention and land planning?

i. Huge transaction costs if only have covenants

ii. Enforcement costs – not enough in any one person’s interest to enforce them all – collective action problem, freeloading

iii. Can make bad covenants – i.e. discrimination

B. Brief overview of nuisance

1. Common law principle of nuisance (in tort): no person should be able to use his or her land so as to harm another in the use and enjoyment of their land

a. Problem = harms and benefits are reciprocal and very hard to figure out

2. To win under nuisance, need to show non-trespass invasion of another’s use and enjoyment of land AND

a. Action is unintentional and negligent; OR

b. Action is intentional and unreasonable (majority of cases)

3. What is an unreasonable invasion?

a. Cts vary, if it’s bad enough, then = nuisance

b. Restatement says: When the gravity of the harm outweighs the utility of the actor’s conduct (CBA)
c. RTP also provides for damages, even where the harm is less than the benefits, if the harm is substantial and it will not put the actor out of business
4. Using nuisance attempts to reconcile equity and efficiency, but leads to lot of uncertainty and transaction costs = market failure b/c private litigation (nuisance) and bargaining (covenants) not enough

5. Remedy = damages or permanent injunction

XIII. Eminent domain and the Takings Clause

A. Introduction

1. Eminent domain = power to take private prop if provide just compensation (5th Amendment takings clause, SC held that applies to cities and states b/c 14th due process)

a. Liability rule

2. No grant of power of eminent domain, only restriction on its use through the takings clause = implied power

3. Questions eminent domain provokes

a. Private – what about property owned by non-profits, what about state, or local land if the federal government wants to condemn it?  The federal government must pay compensation.      

b. Property – what exactly is a property right?  What if they deny social security benefits, what if they take away your job (if working in the gov’t), what about taking away the number of years for a copyright.

c. Public use – must be available for the public to walk on (parks, city hall, etc.), or just further the public interest.

4. Why do we have compensation requirement

a. Efficiency (one goal of law)

i. Avoid over-utilization by gov’t – should want cheapest way of paying for public objectives, pick only the resources that really matter

ii. Avoid Under-investment: w/out jc individuals might under-invest privately

· Problem w/uncompensated takings is that they add risk → people likely to make inefficient decisions unless can manage risk
· Compensation makes person not have to worry about risk that gov’t going to wipe out – problem b/c people could invest too much – would like people to be operating on the actual risk (not in absence of one or that there is too big of one)
· Risk is asymmetric b/c not everyone has same knowledge of what the risks are (friends of public officials ex)

b. Equity

i. Burdens should be shared – one prop owner shouldn’t have to bear burden for something that will benefit us all = monetary issue

c. Prevents gov’t abuse

i. Bill of rights (afraid of gov’t), want freedom or liberty from gov’t

ii. If gov’t has power to take property, they have the power to hurt people (liberty/property distinction in substantive due process cases?)

iii. Property enhances liberty b/c creates a sphere of privacy (= a power base from which people are immune to gov’t)

d. Wealth (historical explanation - Framers)

i. If worry about redistribution of income, want some way to protect the class from which you are from

B.  The “Public Use” Requirement

1. Hawaii Housing Authority v. Midkiff (S.Ct. 1984) (1098)

a. 5th Amendment: “nor shall private property be taken for public use without just compensation”

i. Holding: Public use clause of 5th Amendment does not proscribe the exercise of eminent domain power where such is reasonably related to conceivable purpose

b. Statute under attack: Leg said state had policy goal of redistributing land (created a flow through from T’s through housing authority to L’s

c. Public use test: Does statute rationally relate to a conceivable public purpose

i. Looks a lot like substantive due process test in Nash

ii. Public use requirement is coterminous with the scope of the sovereigns police power

(1): Police powers = power of gov’t to regulate, act for the public safety, health, general welfare

iii. Same test as substantive due process, but different functional purpose

(1) Only time have a public use challenge is when are challenging eminent domain

(2) Regulatory takings (gov’t has no intention of taking your property, just regulating use of it) ( public use challenge

(3) Due process challenge: Can challenge anything gov’t does under due process 

iv. Have to meet ends and means of this test

(1) Is reducing concentrated landholding a conceivable public purpose (YES)

(2) Are the means of eminent domain rationally related to the ends (YES)

2. Poletown v. City of Detroit (1108)

a. City used power of eminent domain to condemn a residential neighborhood and give it to GE in order to meet public purpose of bringing jobs to the city

b. Ct held that means (eminent domain) were rationally related to public interest (creating jobs in city that badly needed them)

3. City of Oakland v. Oakland Raiders (1112)

a. City of Oakland tried to take team through eminent domain 

b. Public use test – overextended the power of eminent domain, gov’t can take anything they want (couldn’t take b/c prob w/commerce clause)

c. Public use problem or a problem with just compensation?

C. Computing “Just” Compensation

1. United States v. 564.54 Acres of Land
a. Facts: Private owner wanted 5.8 million, gov’t offer 485,400 – why the discrepancy?

i. Cost of replacement (5.8 mil) OR

ii. Fair market value (what ct holds for)

b. Indemnification is purpose of just comp clause – but impossible to do all the time

c. Cost of citizenship – get market value when gov’t takes your prop through eminent domain (not good answer)

d. Economic argument

i. No compensation → under-investment (too much risk)

ii. Full compensation → over-investment (no risk)

iii. Market value is in the middle (just the right amt of risk)

2. When gov’t uses eminent domain – don’t get lost profits, loss of good will, etc. = never full compensated

D. What is a taking?: A taking is anytime that a gov’t regulation or action interferes with an individual’s property rights to such an extent that compensation is required

1. Permanent physical invasion

a. Loretto v. Teleprompter Manhattan CATV Corp. (1117) (SC 1982)

i. Holding: Permanent physical invasion always a taking (no matter how small the invasion is)

b. Seawald Associates v. New York 

i. NY ct of appeals holds that anti-wherehousing ordinance (if have sro cannot wherehouse the unit until all tenants are gone) is a taking

ii. Difference w/Escondido is that anti-wherehousing forced owner to get new T’s, while Yee was dealing with T’s that L had already rented to (ordinance deal with assigning lease – not creating new one)

c. Yee v. Escondido
i. City enacts mobile home pad rent controls – in effect allowing T to capture increased value of rent than L – ct holds not a taking b/c Yee voluntarily rented their land in the first place

ii. Gov’t can regulate people you voluntarily let on your land

d. United States v. Causby (1121)
i. Permanent physical invasion when air force farm flies directly over a farm = navigational servitude

ii. Owner of a piece of land owns as much of air and mineral rights he was using (apparently using the air rights to keep chicken calm?)

e. Batton v. United States
i. Same econ damage as Causby, except don’t go directly over house = no taking

f. Bright line rule: if permanent invasion = taking

i. Taking stick of exclusion away

ii. Like eminent domain w/out compensation

g. Kaiser Aetna v. US
i. Facts: Private pond, w/homes around, they dredge a channel to the ocean, under fed law gov’t has right to regulate access to navigable water so, gov’t claims now that homeowners have opened up a channel, anyone can use their pond

ii. Holding: Gov’t allowing anyone to use pond = taking b/c is permanent physical invasion b/c people could come at any time they wanted and owners didn’t voluntarily invite people to come on land

h. Pruneyard Shopping Center v. Robins (1123)

i. Facts: Owner of a shopping center stopped someone from leafleting, state ct said that this was a quasi-public place and everyone had right to leaflet, owner brings takings claim b/c city said that he had to allow people to handout leaflets

ii. Holding: No taking b/c he had invited people on to land (commercial/public place) and could control time/place/manner – only could leaflet during store hours

i. Loretto’s handling of Kaiser and Pruneyard

i. Kaiser = permanent physical invasion b/c anyone could come in at any time

ii. Pruneyard = temporary, b/c could only leaflet when open for business; once invite people in, lose the right to exclude

j. Don’t want to make gov’t compensate for every little taking b/c not efficient – economically (paperwork that compensating would create cost more than compensation and gov’t would stop doing all the things that we want gov’t to do b/c not have enough $)

k. Regulation forcing L to do something is not nec a taking b/c is something that L owns/designs/controls

i. Summary

i. If permanent physical invasion, no matter how small (including air/space above prop) = taking

ii. If a person invites people (tenant) on to their land, gov’t can regulate 

iii. If a person does not voluntarily invite people (tenant) & gov’t regulates = taking

2. The Harm/Benefit Test

a. Hadacheck v. Sebastian (SC 1915) (1132)

i. Holding: If gov’t preventing a harm (nuisance), then can take w/out compensation (take through regulating) no matter how big an imposition (93% diminution in value here)

· If leg say what you are doing is nuisance

ii. Problem is back to Miller v. Schoene – how do you define harms/benefits

3. Diminution of Value

a. Penn Coal Co v. Mahon (1140) (SC 1922)

i. Holmes opinion (had to go to takings clause b/c earlier opinion – Lochner – had said that should use rational basis test b/c not job of cts to have economic philosophy – so whole doctrine of takings develops by accident – explain why it is not very coherent) (Holmes would have knocked down by not serving public purpose under substantive due process)

ii. Facts: Leg passes Kohler act that prevents mining wherever mining causes subsidence and Penn Coal had sold surface of land to someone but reserved the right to mine (would have made more if had sold entire thing), so now could causes subsidence and can’t mine there, so says a taking

iii. Rule: “When regulation goes too far it will be a taking”
(1) In this case they rule that they took entire property interest, so don’t get into what is too far

(2) Loss =  entire property right (mineral rights) = 1 


value of mineral right 

· Denominator issue (conceptual severance) is key in takings cases, the smaller the denominator is the more likely a taking = how to manipulate percentage diminution 

· Conceptual severance: Sever property rights into parcels or separate rights (mineral, land, etc.)

· Loss/ Value > Too far = taking

iv. Holmes distinguishing Plymouth Coal – says when there in kind compensation (i.e. neighbor has same thing taken from him) there is a reciprocity of benefit and gov’t doesn’t have to compensate ** = Another reason why don’t make gov’t compensate for every small incursion, b/c frequently we benefit from this incursion imposed on someone else (externality – that would not be taken into acct if compensate, so actually would be overcompensating?)

v. Keystone v. DeBenedictis (SC 1987) (1151)
* Case that looked a lot like Penn Coal, but ct did NOT find taking and did NOT overrule Penn Coal b/c used conceptual severance to make numerator larger – so saying they still had so much left over that not a taking

b. Penn Central Co. v. City of New York (SC 1978) (1151)

i. Garden variety regulation (not 100% loss) then in Penn Central world

ii. Landmarks preservation law: Can’t make changes to building w/out going through Commission; commission denied request to build tower on top of grand central

(1) Did you need Landmarks preservation law to preserve Grand Central? YES b/c if tried to do it through private market not work b/c HUGE transactions costs 

(2) Coase: free-riding problem (everyone will think that everyone else contributing to save Grand Central, so they don’t need to), couldn’t restrict benefit to those who paid AND taxing public to buy through eminent domain not going to work b/c city was in huge financial crisis – didn’t have enough money for general services, let alone building conservation

· Free-riding is a limitation on the applicability of Coase

iii. Brennan’s holding: 

(1) Air rights can’t be severed from surface rights = air right/ fee simple interest → not close to 1, so not “too far” & Transferable Development Rights (TDR): Makes numerator even smaller b/c there is some sort of compensation for loss of air rights

· TDR is questionable b/c it seems like a form of compensation, shouldn’t be used in argument that it’s not a taking (cirucularity)

(2) Distinct investment backed expectation: Are you getting what you anticipated at the time of investment or are is gov’t going too far and reducing what you expected? Ct holds that building tower on top not anticipated, so not part of distinct investment backed expectations → NO TAKING

· Problem: Adding tower was anticipated in some degree b/c spent the money to put structural columns in that would support a tower

· Speculation interest no longer protected (being pulled out of the bundle)

(3) In public interest for Grand Central to say, but do we try to achieve public interest through the public paying for it or by lumping it off on a private individual?

iv. Rhenquist dissent

(1) Air right/ Air right = used conceptual severance

(2) Rhenquist wants to knock down Landmarks preservation and not zoning b/c w/Landmarks 1 person is being singled out, while with zoning everyone is being regulated

· Transaction cost problem: Easier to compensate Grand Central b/c 1 person, with a whole neighborhood trans costs raise substantially BUT

· W/zoning there is a reciprocity of benefit that you don’t get in Landmarks – in Landmarks one L is essentially bearing the burden

v. Ct of Appeals: Grand Central is valuable b/c community and public investments which the owners of GC benefited from – so okay to take this value away from them

· Problem with this rationale is that all property values become social property values then no need for a takings clause b/c we would just be taking back our money (there would be no such thing as taking)

4. Property Rights Resurgent?

a. Lucas v. South Carolina Coastal Council (SC 1992) (1171)
i. Facts: Leg passed act preventing a harm (harm = beach erosion), after Lucas bought 2 parcels of land, near beach, that he now wants to build on (bought land before act passed)

ii. Scalia: If state preventing a harm, then leg OK, but have to ask what is a harm? 

Using Coase – when looking at something and saying that are preventing a harm, it is difficult to discern on objective, value free basis as to what is the harm and what is the benefit (pulling rug out from under Hadacheck line of takings cases)

(1) Restrictions on economically productive uses of land must not go beyond the common law principles of nuisance w/out paying compensation

· Gov’t can step into shoes of a neighbor and regulate if against nuisance law b/c neighbor in wrong was doing something that wasn’t in his bundle of sticks to begin with (circular, bright line)

(2) Brings up problem, what is nuisance? Nuisance = unintentional use of property that harms someone – harm is part of definition, so circle back up again

(3) Instead of using legislature definition of what a harm is, using cts → Leg defines public nuisance, cts define private nuisances
iii. Creates huge incentive to divide land into tiny parcels b/c much easier to get total loss and get into world of Penn Coal

iv. Rule out of Lucas: When 100% diminution in value always a taking – exception being that when never had the right to do what you were doing on the prop in the 1st place, then not a taking, to know if you had the right or not, look to background principles of property and nuisance

v. FN 33

b. Palazzolo v. Rhode Island (SC 2001) (1193)

i. Lucas doesn’t apply b/c not a 100% taking – still had 200K value on plots not subject to regulation + had sold 6 of 80 plots so if in Penn Central world denominator would be 80, not 74

ii. Issue: Is a purchaser or successive title holder  barred from brining a takings claim by the mere fact that the title was acquired after the effective date of the state regulation?  NO

iii. Supreme Court of Rhode Island said no taking

(1)  reg predates 1978 conveyance so new owner had notice that there was limitation on prop – changes distinct investment backed expectations (couldn’t have had expectation to develop land

(2) Regulation fits into background principle of law exception of Lucas – was not in his bundle of sticks to develop when he  bought the land + still had 200K value

iv. Supreme Court said it was a taking

(1) Lucas test doesn’t apply b/c still 200K value, but if it did, there would still be a taking b/c shouldn’t matter when reg came into being, why?

· Discrimination against people who can hold title longer – ripeness issue in takings claims (must exhaust admin remedies before can bring a claim)

(2) If look at when regulation enacted and proper bough, are penalizing 1st owner, if new buyer can’t bring a takings claim going to pay a lot less for prop – so disproportionate harm going to be felt by someone

· If there are DIBE’s, these can be sold? And gov’t still has to compensate?

c. Nollan v. California Coastal Commission (SC 1987) (1199)
i. Facts: Nollan wants to rebuild beach house, to so needs permits from CCC, they grant permit w/condition that Nollan give State easement over property to facilitate access to public beach; the reason the State says they can deny permit is visual access to the beach from the road

ii. Ct holds that greater power to deny building permit does not nec mean have lesser power to require easement, why?

iii. Need nexus b/tw condition (easement) and power to deny permit (that new house would have impeded visual access to the beach) (PURPOSE) → Must be a substantial relationship b/tw visual access and easement, Ct says there is NOT

(1) If cnx b/tw condition and purpose then we know gov’t not leveraging regulation

(2) If cnx totally irrelevant than allowing gov’t to act in inappropriate way

iv. Substantial = somewhere in the middle of rational basis and strict scrutiny

d. Dolan v. City of Tigard (SC 1994) (1207)
i. Facts: Hardware store owner wants to expand and build paved lot, city grants permit w/

(1) condition that owner give 10% of land to city

(2) Reasons they give: Runoff concern – b/c paving permeable land, going to cause floods so need some buffer of greens to avoid flooding; Reduce the increased traffic congestion that will result from increased development

ii. Ct finds taking b/c no rough proportionality b/tw impact upon community (floods, traffic) and proposed land use (expansion) (So even if there is a nexus, there almost must be rough proportionality) → harder on gov’t than Nollan

e. Impact of Nollan and Dolan

i. Restriction on cities trying to exact impact fees out of developers (cities trying to get developers to internalize externalities of their developments i.e. inc education fees, sewers, etc.)

ii. If can change substantive due process claim (i.e. Nash) into a takings claim might be able to get higher level of scrutiny (rough proportionality v. rational basis)

f. Taking if

i. Leaves property w/no viable use (lucas)

ii. Doesn’t’ substantially further a gov’t use

5. Inverse condemnation

a.  Inverse condemnation: Opposite of eminent domain proceeding, claimant rather than gov’t institutes suit – alleging a taking and seeking recompense for it; before Glendale only got an injunction for regulatory takings, but no one compensated for period of time that property was under regulation

b. San Diego Gas – Brennan dissent, gov’t regulation = eminent domain, w/out compensation, said should treat like temporary taking (give compensation)

c. Glendale v. County of Los Angeles (1220) (SC 1987)

i. Holding: A landowner whose property is taken by a land use regulation may recover for the time before final determination that a constitutional taking has occurred. Temporary takings which deny a landowner all use of his property are not different in kind from permanent takings for which just compensation is mandated

ii. If gov’t regulation is effectively a taking → time when regulation enacted and time when ct rules it was a taking = city has to compensate for

iii. Worries

(1) How should we measure compensation? 

· Rent

· Consequential damages (could be huge)

(2) Chill municipal gov’t – hasn’t done so

(3) b/c takings jurisprudence is so muddled, is it fair to mandate that a city planner know the rules?

6. Summary

Debate in takings is infringement on private prop right (fair to make 1 person shoulder burden) v. Gov’t ability to pay for things – there are things we want gov’t to pay for/be able to do, if have to pay for every infringement on property right won’t be able to do that

Court v. Legislator determining policy (2ndary)

XIV: Land Use Control: Public Sector Methods

A. Introduction and Constitutionality

1. Private market doesn’t work to internalize externalities for comprehensive land plan

a. Covenants and servitudes

i. Works to avoid uses that are problematic

ii. Doesn’t work where doesn’t touch and concern land

iii. Transaction problems (holdouts) when not established right off the bat

iv. Only good for a small # of people – i.e.. condos, co-ops

b. Nuisance laws

i. Hard to define what is a nuisance or harm

ii. Contingent on where you are in history (i.e. apts once considered nuisance)

iii. Only ex ante, not ex post (hard to plan)

2. Regulation 

a. Zoning = Method to control and direct use of land in a municipality by dividing into districts w/respect to uses, supposed to be enacted in accordance with comprehensive plan, but in practice the plan becomes defined by the zoning

b. Subdivision regulation: County has right to approve subdivision plan and can require the developer to provide things in return for their approval – i.e. roads, infrastructure, schools (impact fees)

c. Building codes: Have to build building subject to requirements of city and county – can be very costly b/c conglomeration of special interest provisions

3. Standard Zoning Enabling Act

a. What gives cities the power to zone

b. State as certain police powers (power of gov’t to protect healthy, safety, welfare, morals) that devolves to municipalities 

c. Dillon’s Rule = Rule of strict construction: Grants of power should be strictly constructed, if doesn’t have power granted by state, doesn’t have power

d. Regs must be made in accord w/comprehensive plan

e. City usually creates zoning board (commission) to enact regs

4. Types and Functions of Zoning

a. Euclidian zoning: Particular type of zoning, a little dated, that carves up portions of the city to be used for only certain things – each parcel of land is governed by different overlays of zones

i. Cumulative zoning: Pyramid w/U1 at top and U6 at bottom; you can put anything into U6 but only single family homes in U1

b. Mixed use zones: Crossover b/tw manufacture and residential (SOHO)

i. B/c industry left in cities is usually light and cleaner than when Euclidian zoning began, maybe we should only mandate certain performance standards instead of specifying what can and cannot go into a certain zone

ii, City planners need to be modest b/c

(1) Don’t have perfect foresight

(2) Market is very strong engine – market moves faster than zoning changes, used to be that zoning created future not zoning has to catch up to present, so maybe mixed use zoning is a better idea

c. Zoning can also be used to protect

i. Environment

ii. Jobs – if rezone to mixed use, what happens is that higher and better use is residential (as opposed to manufacturing) jobs – so lose low skill jobs and put people out of work – ZONING CAN HAVE SPILLOVER EFFECTS

iii. Economic protectionism: Protecting industries – but need to ask question whether this is a good long term solution b/c end up with outdated industries just waiting to close – SHOULD LET MARKET WORK HERE

d. Zoning to keep tax base high and poor out (Mt. Laurel)

5. Euclid v. Ambler Realty Co. (SC 1926) (960)

a. Test case – Ambler has some diminution in value of their land b/c of zoning but maybe not enough to meet Penn Coal standard (denominator issue) + brought Const claim b/c takings claim in 1926 only get you an injunction

b. Substantive due process case
i. Ct says zoning permissible under due process b/c 

(1) helps serve a public benefit – goes back to nuisance (nuisances here = negative externality; pig in a parlor)

(2) Hadacheck – even in 100% diminution, no one has right to use their property to harm another

ii. Used “substantial relation” test (where Scalia got in Nollan, but in 1926 a rational relation test): Whether gov’t action substantially related to legitimate gov’t purpose (deferential standard)

c. Sutherland (one of most Conservative justice) wrote opinion that was biggest incursion on prop rights in history, why?

i. Protection of a class of property rights – single family homes

ii. He was looking into future and seeing that zoning was a way of preserving the status quo (income and wealth segregation) → why DCC wanted to knock down

iii. Warning: that zoning in general was constitutional, but that concrete applications of specific provisions could prove to be arbitrary and capricious

(1) Nectow w. Cambridge (SC 1928) (970)

· Sutherland uses substantial relation test and knocks down zoning b/c not substantially related to gov’t purpose

· Need a planning reason why you draw line where you do, otherwise = arbitrary

· 100 strip ft of land didn’t have viable use – no reasonable returns, the land was residential but the residents weren’t be protected by police powers to protect general welfare b/c would be in industrial zone

d. Zoning efficiency v. equity
i. Efficient for municipality to zone out poor and only zone in rich b/c generates the most tax revenue w/the fewest expenditures but NOT EQUITABLE

B. The Nonconforming Use

1. PA Northwestern Distributors, Inc. v. Zoning Hearing Board (SCPenn 1991) (974)(Moon Township case)

a. Zoning ordinance enacted in order to zone out an adult book store

b. Non-conforming use: A use that is in place before zoning and is no longer allowed under the zoning

i. amortization statute: gives 90 days for bookstore to close (should be calculated to give owner back full value of their investment)

* Most jurisdictions don’t ban amortization clauses (like Penn), but approve of if give a reasonable period of time

ii. Non-conforming uses run with the land, so if protect a business through non-conforming use status than granting a monopoly – why have amortization statutes

iii. Pre-existing operations protected

iv. Plans to engage in some particular use are insufficient, 

v. Vested rights doctrine: A proposed use might be protected if sufficient commitments have been made – plans, permits; depends on how far developer has gone in obtaining gov’t approval and how much money has been invested in good faith reliance on current zoning (need substantial completion)

* Line normally drawn when gov’t permit has been granted

vi. Can’t switch to another non-conforming use

c. Holding: Amortization and discontinuation of lawful nonconforming use is confiscatory under Penn Const and = taking; zoning has a presumption of validity but a lawful non-conforming use created a vested prop right – if take, must compensate

i. Under Fed Const → Probably not a taking b/c not going too far – are other uses that this pad will support

ii. This is an indiv right, not a community right – indiv right can be more protected by states than fed

iii. Const rights at fed level are a floor not a ceiling for indiv protection

C. Zoning, Aesthetics and Community Character

1. Stoyanoff v. Berkeley (SC Miss 1970) (1011)

a. Holding: Stabilizing of prop values and giving some assurance to the public that if prop is purchased in a residential district, its value will be preserved is a legit objective for zoning; Prop use that decreases property value affects general public; When prop values are impaired, tax base of community is affected and public welfare suffers

b. Ct saying that city can zone to preserve prop values through zoning aesthetics = very deferential, even though an empirical question (didn’t look at any studies saying that modern architecture adversely affected prop values)

c. Freedom of expression
i. Ct should have used more searching standard when freedom of expression implicated

ii. Danger of chilling innovative architecture

iii. Ct didn’t even see expression as an issue – maybe got that wrong, should have at least considered

· No Ct has ever held that architectural expression is protected by 1st Amend but commentators think that b/c design regulation implicates expressive values it should at least be subject to close scrutiny (v. strict scrutiny)

d. Berman v. Parker (SC 1954) (1019)

i. SC accepted zoning based on aesthetics as legitimate use of police power

2. Anderson v. City of Issaquah (Ct of Appeals Wash 1993) (1020)

a. Holding: A building code cannot consist of design criteria that are strictly subjective in nature

b. Vague standards violate due process b/c don’t give guidelines on which developers can base their designs (NOTICE) – violates procedural due process

i. Procedural due process: Notice, ability to be heard, give reasons for what gov’t does

ii. Substantive due process: Does gov’t have the right to do what they did at all?

c. Cts more deferential to design criteria for private developments (i.e. condos) b/c due process doesn’t apply to private actors (only state)

i. No restrictions based on procedural due process

ii. Should private actors that have powers that look governmental act according to different standards and get away with it? – Can say that person has exit option, but do they really? What about transactions costs?

d. Specific v. general ordinances

i. Specific get upheld more b/c protects against discrimination but also limits free expression and looks like a content based restriction (unless infringe on fund rights)

ii. General: Problems – discrimination, lack of notice

3. City of Ladue v. Gilleo (SC 1994) (1032)
a. Holding; A municipality may not enact a blanket prohibition against signs on residential property

i. There are reasons for prohibiting signs that are rationally related to legit gov’t purpose of reducing visual blight and clutter, ugliness and impairing prop value

ii. BUT signs are a form of expression protected by 1st Amend and this ordinance forecloses a means of expression that is cheap and unique (goes back to prop) 

iii. Munic can regulate time, place, manner of speech they cannot cut off an entire mode w/out leaving reasonable alt means (reg was too broad/ too restrictive)

b. Ct of appeals invalidates b/c ordinance not content neutral – SC doesn’t get to content – if regulating content than in strict scrutiny world

c. Linmark: Cities interest in maintaining stable, racially integrated ‘hood not sufficient to ban for sale signs b/c even narrow prohibition would have adverse affects on residents abilities to convey important info and no satisfactory alt
4. Stringfellow’s v. City of New York (NY Ct of Appeals 1998) (Supp)
a. nyc ordinance that said couldn’t have adult use estab w/in 500 ft of schools, churches, residential zones, etc.

b. City says regulating 2ndary effects not content

i. 2ndary effects = crime, decrease in prop value, loitering → legit for state to regulate these – going to be deferential if that is what they are doing
· State has empirical studies supporting

ii. If regulating content → strict scrutiny
c. Under state Const what are standards for statute not to be invalidated?

i. Narrowly tailored → No broader than necessary

(1) Ct doesn’t deal with

(2) Could fit this into argument for market, Coase – charge business the costs of the externalities they are generating

(3) If wanted narrowly tailored rule than go after only the specific bus. generating the 2ndary effects not all of them – that would prove that ordinance was content neutral

ii. Viable alternative to exercise free speech

(1) Studies showing alt spots (but they weren’t as good)

iii. Content neutral

(1) Ct says 2ndary effects, so content neutral

(2) If there is a way to go after 2ndary effects and don’t do it, then are really targeting speech

d. Tension b/tw protecting prop values and chilling free speech

e. Difficulty in identifying harms and benefits (externalities) → problem w/nuisance
f. Cts allow communities to use zoning to impose the will of the community – morals, architecture, look and feel of community on EVERYONE

5. Village of Belle Terre v. Borras (SC 1974) (1044)

a. Zoning that restricted single family housing by defining family as 1 or more person related by marriage, adoption, blood or 1 or more people living together (not exceeding 2)

i. Brought claim on substantive due process (ALWAYS ASK WHAT LAW P THINKS GOV’T HAS VIOLATED)

b. Gov’t purpose : Control traffic, congestion, noise; Real reason: Don’t want college kids living there

i. Maj/Dissent don’t disagree that this is legit purpose, disagreement is over if ordinance implicates fundamental rights

c. Dissent

i. Ability to live and associate with people & right to privacy = fundamental rights → strict scrutiny
ii. Means need to be necessary to fit gov’t purpose

iii. Ordinance over-inclusive → restricts people from living together who might not create problems they are worried about (goes back to Stringfellows) 

iv. Under-inclusive → Doesn’t restrict fam w/ton of cars

d. Majority

i. Doesn’t involve fundamental rights → rational related, gov’t wins

(1) No infringement on association b/c fams can entertain whomever

e. Moore v. City of. East Cleveland (SC 1977)
i. Ct invalidated ordinance containing def of fam that excluded grandmother and 2 sets of grandchildren b/c fundamental right had been violated

(1) Fundamental right = freedom of personal choice in matter of marriage and family life

ii. Marshall concurrence said this was a disparate impact case b/c discriminate against black families → Mt. Laurel

iii. Zoning is about discrimination, segregating pop based on income, class, or other criteria (not about nuisance)

f. Implications of zoning

i. Community self-determination v. public welfare

ii. City of Cleburne; City of Edmonds v. Oxford House (1995)

(1) SC knocked down zoning that was attempting to exclude halfway houses for mentally ill

(2) Cleburne: wouldn’t treat mentally ill as suspect class, b/c then would be knocking down zoning for discriminating against suspect class, but used rational relation test and said gov’t didn’t meet it (when tends to against particular class of persons might ratchet up test towards strict)

(3) Edmonds: Ordinance saying couldn’t have more than 5 people in family in single family zone (FHA exception that allows munic to enact max occupancy rules), knocked down b/c is a family composition ordinance, not max occupancy; if were family neutral would have affected family relationships and violated substantive due process (b/c Moore said was a fund right)

iii. Smart growth movement: Tried to tie together environmental and equity concerns

a. Environment: Suburban sprawl + commuting (cars) spoils environment

b. Equity: If limit development in suburbs it will force development in cities – try to push pop back into the cities = development (want denser cities)

D. Exclusionary and Inclusionary Zoning

½. Housing definitions

a. What is justification for housing policy as opposed to a subsidized income policy?

i. Discrimination: Money may not solve problem of race

ii. Externalities

(1) Justification for gov’t intervention to reduce negative externalities or to promote positive externalities → concentration effects

(2) If indiv got money may not spend on reducing neg externalities (paternalism)

iii. Inelasticity of supply (Income policy doesn’t deal with)

(1) If give everyone money for housing, a lot more would be spent on housing at same time

(2) Would drive demand way up = Price goes way up

iv. Long term constraints (Zoning, housing controls) = constraints on entry 

(1) If have constraints on entry, prices will never come back down

(2) Why don’t get rid of public housing AND long term constraints?

* Politically barriers to entry are popular (rent control, zoning, building codes) → but make it hard to build cheap housing

b. Types of Housing assistance: Supply and Demand program

i. Supply: Acts directly to increase supply by subsidizing developers, builders

ii. Demand: Subsidizes people not buildings or developers

(1) Vouchers – Increase demand and get production increase as a response

(2) Indirectly increase supply through consumer

iii. Demand orientated programs have won out

(1) Cheaper (more efficient) - CBA

(2) Allows people to get housing that meets their preferences rather than one size fits all approach of public housing – allow private market to operate

c. Supply programs

i. Public housing

(1) Housing is owned by public housing authorities (gov’t agency), so subject to substantive, procedural process

(2) Rent usually 30% of income

(3) Intended to promote vertical mobility

(4) Practically = inter-generational poverty

* Some believe public housing magnified probs of these households – concentration effects b/c penalize work (if work, not eligible, or rents go up)

(5) Fed rules said have to have poorest of poor = ghettoization

* nyc violated and turned out better than Philly, Chicago where didn’t 

ii. MIR – market interest rate programs

(1) Fed gov’t provides low cost mortgages

(2) By reducing mortgage allows L to charge less in rent

iii. Section 8

(1) Private L makes agreement w/HUD to build low income housing, agreeing to limit amt of rent to a fair market rent that you negotiate w/gov’t

(2) HUD contract: For every T that meets income requirements HUD will pay difference b/tw 30% of their income and the agreed upon fair market value

(3) Always have T’s

(4) Subsidy goes to developer and is tied to the development – only good for people that actually get to live there (1 in 3) – equity concern

iv. Low income Housing tax credit

(1) Allow private developers of housing to get big tax credit if they build housing, get equivalent of 90% for a period of 10 years each year

(2) Non-profits build housing w/funds from corps who in effect buy their tax credit

(3) Prob is that only good for X amt of years – what happens when that period is over and corp owns 99% of building? (unwinding of programs)

v. Built in inefficiency of production programs

(1) No market discipline: L has no inventive to maintain housing

(2) No consumer sovereignty: If move, lose subsidy

(3) Is command and control reg of L’s – gov’t bad at monitoring programs

(4) Spacial mismatch b/tw jobs and home

d. Demand orientated programs: Vouchers

i. Pros

(1) Inc purchasing power of indiv – they pay 30% of rent and gov’t pays rest

(2) If they want to move, they take their subsidy with them = consumer sovereignty

(3) In theory: Get to choose from all of private market

(4) Choose neighborhood that matches preferences = Tiebout

(5) Less costly than supply programs

(6) Better housing in terms of quality than supply programs, live in better neighborhoods

(7) Less segregated by income: Don’t have concentration effects (maybe will if supply goes down, i.e. L’s not willing to play)

(8) Can answer special mismatch problem

ii. Cons

(1) In practice: Lots of L’s don’t want to participate either b/c don’t want poor people or they don’t want relationship w/gov’t = reduce of housing available

(2) Discrimination

(3) Search costs can be high

1. Motivation for and Consequence of Exclusionary Zoning

a. Suburbanization

i. Enormous shift in population since WWII – decentralization from cities to suburbs

ii. De-industrialization happening at the same time as decentralization = diminution in manufacturing jobs (first left cities for suburbs, then left NE, then left US)

iii. Sig disparities b/tw cities and suburbs

(1) City median income less ¼ of suburban median

(2) Cities have over ½ poverty rate than suburbs

(3) Unemployment is much higher in cities

(4) Polarization – way more minorities in cities 

iv. Growth in concentrated poverty

* Hyper-segregation: Segregation on income & race so have magnified effect

b. Policy/Context

i. Suburbs Growing, disproportionately white, increasing in #

ii. Strong current in US of wanting space: want more land, more space, bigger houses → use property to create zone of autonomy
(1) Pros: People participate more, create better environment for their kids

(2) Cons: What about people you leave out of your sphere? = Tension of wanting to be free from gov’t but when live in our society have obligations to other people

iii. Bedrock of urban economics: Bid rent curve

(1): At the beginning → Land at center of city worth more/acre than land at peripheral (suburbs), so the farther you go the cheaper the land b/c people will bid up price of land at enter of city = get more housing for your dollar further away BUT trade off b/tw commuting time and space

iv. How did law and policy interact w/preference for suburban space?

(1) Fed gov’t guaranteed loans after WWII – made cost of owning a home cheaper than renting in the city BUT could not get this same loan in the inner city b/c of red-lining and b/c policy didn’t cover mutli-fam housing, which was the only thing you could have in the inner cities = POLICY DISPROPORTIONATELY SUBSIDIES EXITING DEMAND TO LIVE IN SUBURBS (in addition to home ownership subsidies and tax benefits)

(2) Public housing

· Creates externality of increasing poverty rates → concentration effects

(3) Transportation subsidies: Building Interstate highways

· Affects bid rent curve b/c basically fed gov’t subsidizing the commute to work so people have no incentive to stay in cities, who moves out? Skilled white workforce = new equilibrium (prices in suburbs go way up)

· Subsidizing bus moving to suburbs too b/c highways mean can ship through trucking instead of railway (so don’t need to be located in transportation nodes, i.e. cities)

· Transition from space intensive to space extensive manufacturing (steam to elec energy source)

· Cities did get mass transit, but not on proportionate scale

iv. Huge migration wave from S to N b/c decline of farming

c. Effects of Suburbanization

i. Ground is set for white skilled workforce to flee cities – based on either wanting to be close to jobs, b/c they want more space, b/c don’t want to be close to minorities: Interplay of all 3 going on

ii. Spacial mismatch

(1) Loss of low skill jobs (manufacturing)

(2) Cities losing entry level jobs (union jobs)

(3) Maintain financial, corporate jobs

iii. Concentration of poverty 

(1) Concentration effects: Higher rates of crime, school drop out, teenage pregnancy, welfare dependence, oppositional culture

(2) Racial component: Talking about blacks and Latinos

iv. City doesn’t get fair share of resources b/c state gov’t composed mainly of people from suburbs (i.e. commuter tax debate)

d. How zoning fits in

i. Permits munic to limit low-income houses from being built by reducing supply of land and increasing price through

(1) Minimum lot requirements

(2) Min set back

(3) Min floor area

* Add height restrictions – no multi-fam housing, so can’t amortize cost of land like you could in city

ii. Fiscal incentive to have exclusionary zoning
(1) Fiscal zoning: munic forced to rely on property taxes, so

(2) Ideal mix = big houses w/small fams (biggest expense to munic is schools)

(3) Poor people are the opposite from what munic wan fiscally b/c demand high level of services and don’t have $ to live in big homes

iii. Idea of homogeneity

(1) Income - people like us

(2) Race – to the extent correlated with income can use to discriminate

iv. Tiebout model: Existence of local gov’t facilitates the achievement of econ efficiency

(1) Start with ideal world then add in real world to see where things break down

(2) Based on full info, costless mobility, unlimited # of munic

(3) Designed to deal w/public good problem – we would like people to demand and get an optimal amt of public good

(4) Get optimal amt of public good by “voting w/your feet” – people will sort themselves into the optimal juris – based on public services, taxes = OPTIMUM EQUILIBRIUM, BUT

(5) Poor screw up model b/c nature of public goods (can’t limit them to those who pay), so if a poor person moves in, they pay less than the value they receive = no equilibrium

(6) Zoning approximates a head tax – make sure you are paying right amt for what services you are getting

(7) To reach Tiebout equilibrium, need exclusionary zoning

(8) Back to old question equity v. efficiency

v. Exclusionary zoning is inefficient and inequitable (Schill argument)

(1) Munic zoning leads to higher housing prices

(2) Monopoly zoning: Higher prices w/out corresponding benefit 

* Only occur in big munic and where have unique features

* Market doesn’t operate to bring zoning back in line

(3) Long commutes to work – people not living in optimal locations – externalities of using societies resources

(4) Loss of agglomeration economies

(5) Cost of concentration effects (crime, social welfare) can be seen as externalities to exclusionary zoning

2. The “Mount Laurel” Litigation

a. Pre-ML world

i. Enrichment v. Deconcentration debate → Most people now think need mix

ii. Fed law does not make economic discrimination unConst b/c not a protected class

iii. Can’t bring equal protection claim b/c need intent and not going to be able to get hard evidence of that from city council

iv. FHA – disparate impact case?

(1) Prob is still need to show discriminatory impact by race – if all incomes affected not going to work

(2) Factfinder could hold that fiscal reasons were appropriate

v. Left with state law

(1) SC became more conservative over Berger/Rhenquist and less like to invalidate state and local leg

(2) People forced to go to state Const and state cts that protected indiv rights further than fed Const/ fed cts would

b. Mt. Laurel I (NJ 1975)
i. Facts: Mt. Laurel was a rapidly growing suburb outside of Camden; 65% of land was vacant; more complicated zoning than Euclidian; Very little land available for anything but extensive single family homes – poor couldn’t afford single fams; had min lot size/floor requirements – only mid/upper class could afford; had cluster zones – but limited # of schoolchildren and required extensive amenities (drive price up)

ii. Case is brought on substantive due process or equal protection clause of state Const (can’t really tell – MAJOR PROBLEM)

iii. ML gets power to zone from state police powers – supposed to operate tthis power in furthering the interest of the general welfare

iv. Ct says then when ML operate s through state given powers, cannot just look inside ML (only think about their own citizens), have to think about the gen welfare of the region – have to consider general welfare of citizens of your region not specific welfare of ML citizens

v. RULE: Each municipality must assume their fair share of low/mod income housing

vi. Application of rule

(1) In developing munic, must make realistic opportunity available for low/mod housing

(2) Must plan for their fair share of regional need for low/mod housing

(3) Not saying have to build – have to make realistic opportunity for building available

vii. DEREGULATION – giving ML chance to do right thing, follow ct ruling

viii. Problems

(1) What is faire share?

(2) What is regional need? What determines a region?

(3) What is low/mod housing? – public assistance, working poor, low mid class

c. ML II: Southern Burlington County NAACP v. Township of ML (SCNJ 1993)
i. Evidence of lack of municipal good faith – ct is pissed off

ii. Changes to ML I

(1) Eliminated fair share requirement to “developing” communities 0 requires all munic designated as growth areas in State Development Plan Guide (SDGP ’89)

(2) 3 judges are going to hear all ML cases – develop expertise, fast track

(3) Good faith attempts no longer sufficient – need affirmative steps
· Utilize Fed/state subsidies (even if have to offer prop tax exemption)

· Utilize Inclusionary zoning

· Mandatory set asides = if developing housing, certain # have to be available to low/mod OR

· Density bonuses = compensate the landowner or developer for obligation of doing what is going to not be profitable for them by allowing them to build more densely on prop that allowed by zoning

(4) Builders remedy: If P (builder) can show that ML hasn’t met faire share of regional housing and show that they are willing to build project of substantial (=20%) low/mod housing than ct order building permit to do so

· Taking power of land use away from local gov’t and giving self-determination power to builder

· Some of these cities didn’t want any housing and now are empowering developer to follow market and make decisions about these cities futures

iii. Ct uncomfortable in role, asking leg to come in, but in failure of leg they will step in

d. NJ Fair Housing Act of 1985 = legislative modification to MLII (Ct heard in Township of Bernard in ML III)
i. Changes

(1) Moratorium on building permits (stopping ML II in its tracks), set up admin agency = Council on Affordable Housing (COA) to determine fair share of affordable housing for each munic

(2) All of existing cases under ML transferred to COA

(3) Munic had to agree to housing plan = Housing element – how they might get to meeting their ML obligation that COA might give them, if COA certifies plan, than munic immune to lawsuits for 6 yrs

(4) Regional contribution agreement: Provides alternative to munic by allowing them to get around building low/mod housing w/in their district by transferring ½ their fair share of obligation to another munic

· Find another munic (usually city) that wants low income housing, receiving city has to be in  your region

· Transferring city pay $ to receiving city to pay for physical costs of construction or rehabilitation of housing (usually about 20K/unit)

· Under no obligation to provide on-going assistance

ii. Effects

(1) Changed whole policy underlying ML I – which was trying to answer prob of special mismatch, this exacerbated

(2) Started w/idea of deconcentration, end up coming full circle with allowing at least ½ of obligation to go to enrichment

(3) Cities liked b/c

· Getting capital they didn’t have

· People in inner city communities b/c saw deconcentration of taking away valuable land from them AND undermining their political base

e. Studies of ML

i. People affected by ML I – not poor, was those already living in suburbs

ii. Sig amt of elderly housing built

iii. Was providing more affordable housing – but wasn’t serving poor, minorities, people who wanted to live in cities

3. Other approaches to dealing w/Exclusionary zoning

a. FHA (Huntington case)
i. Can bring disparate impact case – if city not able to show necessity or substantial reason for what they are doing, ct can knock out zoning

ii. SC has never rules on subject

iii. Appellants conceded applicability of disparate impact test they don’t’ reach question whether or not it is appropriate

iv. This case assumes that there is an effects test under the FHA

b. NY approach (hybrid – Berenson, Brookhaven)
i. Munic has obligation to look to gen welfare away from just their borders, but ct not going to engage in systematic chance (like ML II)

ii. Going to look at facts and circumstances of every munic and see if they meet standards

iii. Continental Building Co. v. Town of North Salem – ct knocked down zoning ordinance b/c permitted multi-fam housing on only .33% of res zoned land for failing to adequately consider regional need

c. Legislative models
i. Mass. Anti-Snob Zoning: tied to smart growth, ordinance covers only developers who are non-profit or gov’t – does not include private developers

(1) If building permit denied, builders can appeal to state housing appeals ctee which looks de novo at whether denial is “reasonable and consistent w/local needs” = deferential standard to ctee

(2) Safe harbor – if 10% of housing is affordable, then exempt from statute

ii. Connecticut model

(1) Shifts burden of proof from P who challenges D munic to d to justify what they are doing

(2) Applies to all builders, not just non-profit or gov’t

(3) 10% safe harbor

4. Summary

a. Engine drivin ML is market, if want to close off suburban market (b/c smart growth) than may be closing off low/mod income housing in suburbs

b. Under fed Const no fundamental right to housing

c. Question is if a state ct should/can be making this decision at all

(1) Should they do it in the first place?

· Is legislative/judicial policy of deconcentration/enrichment one that gov’t should be trying to accomplish?

· The data on deconcentration supports idea that people in suburbs do better, some of same evidence can go to support vouchers – are helping small # of kids get a good education

· When talking about deconcentration never going to be able to move out a lot of people b/c so expensive and then you have a hollow core 

· Equity concern – should you be helping some if can’t help all?

· If successful in decon, unless random, are going to be taking out people that would have done better anyways – so leaving the worst of the worse (what led to the ghettos in the 1970’s); conversely do you want to sacrifice the middle class (those who help out)

(2) If it should, can cts make this decision?

· Ct is basing decision on fundamental rights (doesn’t say that, but is what they are doing)

· Appropriate role for ct – don’t see fundamental right to live in suburbs and don’t see fundamental right to not have suburbs discriminate → can’t even tell which clause ct got right from (substantive due process or equal protection)


PAGE  
23

