Federalism – The Structure of Government
I. Judicial Review & Constitutional Interpretation

A. Phillip Bobbitt, Modalities of Constitutional Interpretation – the ways in which legal propositions are characterized as true from a constitutional point of view.  

1. Historical – relying on the intentions of the framers and ratifiers of the Constitution.  

a) Did the framers intend to give Congress the power to establish a national bank?  McCulloch v. Maryland.

b) Did they intend to include blacks as “citizens?”  Dred Scott v. Stanford.

c) The benefits of this approach:

i. Constrains judges ( they cannot insert their own policy preferences

ii. Empowers democracy ( change must be funneled through the democratic Amendment process

d) Problems of the approach:

i. Framers had diverging views

ii. Framers did not want their notes from the constitutional convention made public ( they didn’t want us to rely on their reasoning

iii. Pragmatically, this approach prevents new solutions from being implemented as circumstances change

iv. Framers are dead ( why should their view be so influential?  

2. Textual – looking into the meaning of the words of the Constitution alone, as they would be interpreted by the average contemporary “man on the street.”
a) Does the text of the 4th Amendment prevent wiretapping without a warrant?  Taft said no ( later overturned as too narrow of a holding.  
b) The benefits of this approach:

i. Focuses the inquiry into a verifiable source of interpretation

ii. Sets boundaries for the use of power.

c) The problems with textualism:

i. Beauty is in the eye of the beholder – people have different interpretations of what the same line of text will mean.  Meaning is inserted by the reader, not by the writer

ii. The Constitution is a sparse document – not much text to look at.    

3. Structural – inferring rules from the relationships that the Constitution mandates among the structures it sets up

a) Can the court issue a subpoena for the President’s papers, possibly interfering with the relationship between the judiciary and the executive?

b) The Federal Constitution guarantees the right to vote, but gives Congress no explicit power to enforce that right?  Does the structure provide such authority?  

c) Bobbitt sets out three steps to this kind of interpretation:

i. Make an uncontroversial statement about the constitutional structure (We have a government of enumerated powers)

ii. Infer a relationship from this structure (This means that Congress cannot pass legislation that does not draw legitimacy from one of its enumerated powers & the Judiciary must police this power)
iii. Make a factual assertion about the world (If we don’t enforce this enumeration, federalism will be meaningless, and we expose ourselves to the danger of tyranny)

iv. Draw a conclusion that provides the rule in this particular case (The type of law passed here does not derive legitimacy from an enumerate power).  
d) Benefits of this approach:

i. It tires to infer an overarching form of government to solve problems not directly addressed by the text

ii. It can be used to enforce the intent of the framers

e) Problems with this approach:

i. It requires a great deal of inference, putting lots of power in the hands of judges.  

4. Doctrinal – applying rules generated by precedent

a) Establishment Clause has been intensely litigated – how should the precedents be followed in future situations?  

b) Benefits of the approach:

i. Actors can know what the result of their action is ex-ante

ii. Provides actors with notice & stability

c) Problems with this approach:

i. Some decisions are wrong – should we keep following a bad rule & for how long?  

ii. It may lead to outcomes that are convoluted and make little sense (multi-prong tests) in light of the problem.  

5. Ethical – deriving rules from those moral commitments of the American ethos that are reflected in the Constitution

a) In America, the fundamental constitutional ethos is the idea of a limited government, favoring large amounts of private sector authority.  
b) Can the government sterilize individuals – the constitution does not prevent such actions?  
c) Benefits of the approach:

i. The constitution is fundamental law.  It is an expression of the values of our society and must be interpreted as such.  
d) Problems with this approach:

i. Will this approach fail to protect minority rights?

ii. Will it allow judges to make ethical judgments?  

6. Prudential – seeking to balance the costs and benefits of a particular rule; most often evoked in times of emergency (Great Depression & War).

a) Does MN’s ban on foreclosure actions during the Depression violate the Contracts Clause?  

b) Benefits of the approach:

i. It responds to practical needs ( society can deal with problems as they arise

ii. It lays out the different Constitutional interests at steak openly & judges their importance based upon the factual context.  

c) Problems with this approach:

i. Precedent laid down within a crisis context will be problematic once that crisis is overcome

ii. Gives judges a lot of discretion – they get to weigh the costs & benefits

iii. It gives the lower courts little guidance – these decisions tend to be very particularized

B. Introduction to the Constitution
1. The Declaration of Independence:

a) Drafted by a committee led by Thomas Jefferson in 1776.  A very intellectual document drawing on the ideas of Locke, Natural Law, The Enlightenment, and Republicanism. 
b) The Layout:

i. Statement of purpose of the document
ii. Statement of principle (foundational principles)

· Endowed with the right to Life liberty & pursuit of happiness

· All men created equal

· Government derives power for the consent of the governed

iii. List of grievances (& right to dissolve a government that is no longer serving the citizens), some of which are listed below
· There was no independent judiciary

· Lots of immigration & naturalization restrictions

· Standing armies among the population

· Arbitrary and capricious meetings called

· Lawmaking was thwarted

iv. These grievances went unaddressed (the British ignored American attempts to solve these problems)

v. Colonies are of right and aught to be free. 

c) Is the DOI a founding document?  
i. Originally ( irrelevant to domestic law & thought of as war propaganda. 

ii. In the modern era ( yes.  It acquired its status in the early 19th century through efforts to preserve revolutionary history & became much more important as the abolitionist movement picked up.  Emphasis was on right to equality.  
2. The Articles of Confederation:
a) States would remain sovereign; unless power was expressly delegated to Congress it would be left to the states.

b) Created a friendly league of states, NOT a nation.  

c) Delegates to Congress were appointed by State legislatures ( power lay in the latter.  Delegates could be recalled.

d) Few limitations were placed on State authority (foreign affairs is one) & the national government lacked key powers – taxation, independent judiciary.  
e) Did not last long – states undermined even the powers that the national gov’t had.  Revenue measures went ungratified; States undermined the treaty of Paris & major problems arose:  Shay’s rebellion.  
f) All this leads to a Constitutional Convention.  

3. The Constitution:

a) In many ways it was extralegal – it had no authorization from prior bodies of authority (especially its ratification provision).  

b) The key changes from the AOC:

i. Increased legislative powers in Article I – to tax; to regulate interstate commerce.

ii. Creation of an executive branch in Article II

iii. Creation of an independent judiciary in Article III

c) Federalist 10 (Madison):

i. Identifies the chief danger to a Republican government as faction & the powers evoked by their members placing the private interest before the public interest.  Ex:  religion; property-holders v. non-property holders.
· He is concerned about majority factions – not the special interest groups we have today.  

ii. Why will self-interest (a natural human trait) give rise to factions?  

· People have different abilities ( different faculties will lead to different levels of property accumulation.  

· Reason is fallible ( people will disagree due to passion & be unable to figure out the logical answer.  
iii. Identifies two possible solutions:
· Extinguish liberty & force consensus ( unacceptable

· Control the affects of factions through the structure of government ( bingo

iv. How does the Constitution Control the Effects of Faction?
· Rejects direct Democracy ( this form of government relies on the formation of majorities

· Larger size of the Republic ( the people selected to govern by the Constitution will be drawn from a wider pool; they will be more capable and can refine and enlarge the public vision of policy.  Additionally, since they represent a wider group of people, it will be difficult for any faction to gain a majority

· Deliberation – will filter the views of the people.  

· Possible downsides:

1. Local majorities will continue to exist

2. Lots of deliberation between heterogeneous population will impede sometimes necessary change

3. Larger constituencies can sometime mean less accountability to the public

v. Larry Kramer – we are rewriting history to fit our current views by highlighting Federalist 10.

vi. Thomas Jefferson – we should be a small agrarian republic.  He believed in decentralization.  This would facilitate participation & bring out best in citizen virtue.  He also believed in promoting homogeneity as a solution to the factional problems.  

d) Federalist 51 (Madison)
i. In order to prevent tyranny, separation of powers between the branches of government is necessary.  Ambition must be made to counteract ambition.
ii. Each branch must be given the capacity to resist the encroachment of the other branches.

· Legislature would likely predominate ( bicameralism will weaken their power.  

iii. If one branch is taken over by a faction, the others can then fight back & resist encroachment by the other branches

C. Marbury v. Madison and the Establishment of Judicial Review

1. Historical background:

a) Tumultuous period in the history of our Republic.  No one knew if the experiment set into motion by the Constitution would work.

b) There was a struggle between the founders in an attempt to prevent the formation of a two-party system.  Fear was that this would make us weak internally & externally.  
c) Fear of popular revolt & insurrection.  In 1798, Congress passed the Alien & Sedition Acts – used it to try limit the publishing of pro-Republican materials.  
d) The 1800 election was a tie – House broke it after much deliberation in favor of Thomas Jefferson.  

e) In their last few days in Congress, Federalists tired to pack the judiciary.  

i. Circuit Court Act was passed – created more judicial posts to be filled with Federalists; ended circuit riding for the S. Ct.; created justices of the peace.  

f) After the elections repealed parts of the act.  

2. Marbury v. Madison, U.S., 1803, CB p. 29

a) Facts:  Marbury was appointed as a justice of the peace by a defeated President Adams at the end of his term.  Senate confirmed, President signed, but Jefferson refused to deliver the commissions upon taking office.  Marbury sought a writ of mandamus to compel Madison, Jefferson’s Secretary of State, to deliver the Commissions.  

b) Holding:  Three separate points:

i. Does Marbury have a right to the commission?  The Π has a right to the commission; he went through the official appointment process.  Π’s appointment conferred on him a legal right to the office for the space of 5 yrs; a failure to deliver the commission is a violation of such a right.  

ii. Does Marbury have a remedy?  There can be no remedy for political acts, but because the act involves the enforcement of the law, it is not purely political.  Therefore a remedy exists, and the question of whether a right has vested must be decided by the judiciary.

iii. Is Mandamus appropriate for this sort of violation & can the court issue it?  

· The writ of mandamus is appropriate, but

· The Supreme Court does not have the power it issue a writ of mandamus enforcing the Π’s right.  A writ of mandamus cannot be issued unless the SCOTUS has appellate jurisdiction over an issue.  Though statutorily, the SCOTUS has appellate jurisdiction, Art. III of the constitution gives SCOTUS original jurisdiction.  Since the statute granting appellate jurisdiction goes against the constitution, it is unenforceable in a court of law.  The judiciary has the power to do this because: 
1. We have a written constitution ( if the writing is ignored, we no longer have a government of limited powers.  Constitution forbids duties imposed upon exports from states.  If Congress made such a law, the court could not be expected to enforce it (a structural argument).  Constitution could not survive without judicial review; the legislature would be able to surpass its own limits by using its acts to change the constitution.  The idea of a written constitution requires that there be a unit to declare acts of law void;
a. Is this correct?  There is no British equivalent to judicial review.    
2. The constitution is supreme, Art. IV; it cannot be altered by normal legislative acts & it must thus invalidate statutes in conflict; 
a. But why the Court?  The Supremacy Clause does not explicitly give it such power.  

3. The judicial power is extended to “all cases arising under the constitution” in Art. III. They obviously need to look at it to figure out if they have jurisdiction – why can’t judges examine the constitution to determine the outcome of a case?  
4. There are plenty of cases (a majority) that arise under the Constitution that do not challenge the validity of a law.  

5. Judges take an oath to uphold the Constitution.  Therefore, since the law granting the SCOTUS appellate jurisdiction is unconstitutional, Δ prevails.
a. The oath is also taken by non-judges.  Why should the Supreme Court’s interpretation prevail?  Isn’t there a built-in incentive to adhere to the rules in the constitution, to stick to the agreed-upon rules?  
c) Remember:  Judicial review was not new at this point.  It had been used by the Privy Council, by State courts, by Federal Circuit Courts, & it was mentioned by Hamilton in Federalist 78.  
3. Judicial Review v. Judicial Supremacy

a) Cooper v. Aaron, U.S, 1958, CB p. 57 (Note Case; Judicial Supremacy Example)

i. The court decides that “the federal judiciary is supreme in the exposition of the law of the Constitution, and that principle has ever since been respected by this Court and the Country as a permanent and indispensable feature of our constitutional system.”  Therefore every elected official bound to enforce the Constitution in practice is bound by the Supreme Court’s view of the constitution.    

b) This view is arguably ahistorical.  The view at the time of the founding was that people are the ultimate interpreters of the constitution; they would punish legislators that went against its language through the political process.  

c) Departmentalism – current view; all braches must act on their interpretation of the constitution & the Supreme Court is merely folded into this scheme.  

d) Jefferson’s view – the court could always refuse to carry out acts of Congress it viewed as unconstitutional.  This would lead to compromise between the separate branches.  
e) Countermajoritarian Objection – judicial supremacy & judicial review thwart the will of the majority and the principles of democracy.  

i. Accountability; judges are not elected.

f) Counters to the Countermajoritarian Objection:

i. Ackerman – at certain points of time, “constitutional moments” people will become engaged and a general will be expressed.  Thus it is acceptable to have the decisions made at such key times bind our present politics.  

ii. Past majorities chose this constitution; enforcing it is not counter-majoritarian at all.

iii. We want to pre-commit ourselves to certain principles that limit how we will act.  This provides stability and likely prevents bloodshed.  This is the Ulysses, “no matter what I say, don’t untie me” argument.  

iv. We don’t have direct election of the President either; the court is responsive through the appointment process & we always have constitutional amendments.  
v. Political process is not the nicest – look @ public choice theory and how it views the horse trading in Congress.  

vi. Bobbitt – the six modalities provide legitimacy for judicial review.  

4. Stripping the Court of Jurisdiction

a) Ex parte McCardle, U.S., CB, p. 83 (The Power of Political Control over the Supreme Court)

i. Facts:  Δ was arrested and imprisoned under charges of libel.  He sought habeas corpus from a federal court under an act enacted by Congress in 1867.  Congress, fearing that the case would be a vehicle for invalidating the reconstruction plan, enacted a statute which repealed the provision of the 1867 habeas corpus act that gave the court jurisdiction over McCardle.  

ii. Holding:  The first question is necessarily one of jurisdiction.  Appellate jurisdiction of SCOTUS is not derived from acts of Congress.  It is, strictly speaking, conferred by the Constitution.  But it conferred “with such exceptions and under such regulations as Congress shall make.”  Congress has created such regulations since the founding, and it is unrealistic to argue that the Court may now exercise “general appellate jurisdiction” as though Congress had never enacted such legislation.  Congress, when it comes to jurisdictional legislation, is presumed as granting such jurisdiction and NOT as acting by making exceptions to the constitutional grant of jurisdiction.  Where it has not granted jurisdiction, the Court may not hear a case.  The act of 1868 takes away from SCOTUS the jurisdiction defined by the act of 1867.  The repeal of the 1867 grant of jurisdiction indicates that the legislature did not want the court to have such jurisdiction.  Where Congress has granted no jurisdiction, the Court does not have power to “declare the law.”  Case dismissed for want of jurisdiction.  
iii. Remember:  There are several views on this issue.  Some, under the language of Art. III, argue that the Congress has, under the “exceptions” clause, the right to set the jurisdiction of the court.  Others, making a more structural argument based upon Federalist 78, & Marbury, would argue that SOP requires the court to be able to perform its “essential role” & enforce its view of the Constitution.  
D. McCulloch v. Maryland and Constitutional Interpretation
1. Historical Context:

a) Country was at odds over the territorial expansion of slavery

b) Hamilton – big proponent of Bank.  Wanted it to borrow money for Congress to engage in nation building projects, issue notes to facilitate trade and thought it was important so that Federal Government could collect taxes.  

c) Jefferson – opposed the Bank.  Wanted dispersed agrarian society and thought it was unconstitutional, because the power to create a bank was not enumerated.  He read “necessary & proper” clause very narrowly.

d) Madison – opposed bank because the power to create it wasn’t enumerated, even though he wanted a commercial nation.  The bank itself did not itself collect taxes it was merely “convenient” in that way, but it was not “necessary.”

e) The National Bank was first created in 1790 by Congress.  The legislation lapsed and a republican congress failed to renew.  After “embarrassments” Congress realized a national bank was necessary & created a 2nd National Bank.  States began taxing it.  

2. McCulloch v. Maryland, U.S., 1819, CB p. 61

a) Facts:  Congress established the Bank of the United States.  The state of Maryland imposed a tax on the bank.  Legal issues: 1) does the Congress have the power to establish the Bank of the US? 2) If yes, is the tax upon the Bank by the state of Maryland constitutional?  

b) Holding:  1) The Congress has the power to establish the bank.  The bill to establish the bank was debated by the legislature twice & the fact that the legislators passed the bill is very significant (precedential value).  The constitution is one of enumerated powers, but where the federal government has those powers, it is supreme in that sphere of action (Art. IV; and because the Constitution is the will of the people).  Though the constitution does not explicitly give the power to create a bank, it is not an instrument which excludes incidental or implied powers (Marshall poo-poos the 10th Amendment ( it does not “expressly” exclude powers not given like the AOC did).  The legislature does have the power to lay & collect taxes, borrow money, regulate commerce, etc.; a government, entrusted with such ample powers, on which the prosperity of the nation depends must also be entrusted with ample means of their execution.  The constitution allows Congress to make “all laws which shall be necessary and proper for carrying into execution” of the enumerated powers.  “Necessary” does not mean “essential,” but rather as “convenient,” or “useful.” The clause provides discretion with respect to the choosing from between the possible means to execute the duties assigned the best one.  “Necessary” does not mean “absolutely necessary” ( if this is what the writers had meant, they would have said so, like they do in Art 1 § 10.  Reading the “necessary” strictly would also render “proper” surplusage.  “Necessary” means “essential” in the prohibited context (Art. I § 10); but in the empowering context (clause is placed among the enumerated powers) it means “convenient.”  While Congress does not have unlimited powers, it has the “necessary & proper” powers to do something so long as “the end be legitimate.” If the end is within the scope of the constitution (within the enumerated powers), all means which are appropriate, which are plainly adopted to that end, which are not prohibited, but consist with the letter and spirit of the constitution are constitutional.  

2)  The state governments may not levy duties on imports/exports to/from other States.  Art. I § 10.  This is a recognition by the founders that the power to tax depends in terms of restraint only on the will of the people (States are not allowed to tax the products from other States b/c the citizens in the producing States have no choice in the matter ( this is too much power for the importing States).  Similarly, when what is being taxed is the means employed by the government of the Union, the State is taxing US citizens which have no just democratic recourse ( they have no such right.  Where there is no democratic recourse, the power to tax is the power to destroy, or to cow the federal government at the feet of the states.  This fact is in direct conflict with the Supremacy clause in Art. IV.  The democratic deficit above and the unrestrained power it gives to States to tax federal entities, would make mince meat of the federal Supremacy clause, if allowed to persist.  States, through taxation could retard, impede, burden, or in any manner control the operations of the constitutional laws enacted by Congress.  The statute is therefore unconstitutional.  
c) Remember:  Holding 1) is the root of the rational basis test.  So long as what Congress adopts is related to one of its enumerated powers, it is legitimate.  Holding 2) represents the idea or Representation-Reinforcement ( judicial review used to improve representation for those affected by decision but without representation.  We see the first inklings of judicial supremacy – Marshall says “this tribunal alone” has the power.  
3. Jackson’s Veto Message, CP 

a) Each branch has the authority to determine its own interpretation of the Constitution and the constitutionality of legislation
b) Says Marshall’s view that Congress should pass legislation that is convenient is dangerous ( too much deference to Congress. 

c) What did Jackson not like about national bank?

i. Xenophobia

ii. He is suspicious of controlling corporate interests

iii. He is worried that by enacting a national bank, it would trample on the rights of the States.  

iv. The existence of a national bank is a bulwark against Federal power.  

v. Pretext – Congress may act pretextually: federal government might use its implied powers to achieve goals outside of its authority.  

II. The Commerce Clause & the Powers of Congress
A. The Values of Federalism:

1. Introduction:

a) The constitution requires power sharing:

i. The states have control over police powers, (health & safety) but within the limits of the Supremacy Clause (Art. IV), & Art. I § 10, and the Bill of Rights.  

ii. Where the federal government and the states both have power to regulate, federal law preempts the state law.  Art. IV.  
2. The Values Behind Federalism:

a) Federalism Promotes Efficiency:
i. Homogeneity promotes efficiency ( it is easier to pass legislation because there is a smaller set problems and concerns which affect large portions of the local populace.    

ii. Decision-making is likely to be better at a local level ( experimentation allows to choose the most efficient solutions for the local situation.  

· Counters: 
1. It might create to too much bureaucracy and impede action ( less efficiency.  

2. A lot of modern problems are difficult for local govts to solve, because they are too complicated and require a lot of resources. 

3. Local factions are more likely to capture politicians at local level than at national level

4. It all depends on what issue you are talking about – some issues best dealt with at local level, & some at the federal level.

b) Federalism Promotes Individual Choice:
i. Decentralization allows people to vote with their feet; creates more options, “packages of laws” that citizens can select
· Counter: 

1. It is often expensive to move

2. The system often doesn’t capture nuances of preferences; eventually states might converge and have policies that reflect majority views

3. Externality problem ( might lead to a system where those benefiting from a system are not bearing the costs

c) Federalism Promotes Experimentation/Competition

i. Experimentation – more governments means more opportunity to try different solutions to common problems (O’Connor/Brandeis reasoning).  The states as laboratories for novel social science solutions that the federal government would be too cautious to attempt.  

· Counter by Ackerman – there is a barrier of experimentation even to states.  There is a cost borne by the state that tries something new & a low cost to doing the same old (a free-rider problem of sorts).  

· Federal government is a better innovator (has access to more sophisticated lobbying)

ii. Race to the top – states will make decisions that are most efficient, and other states will follow by harmonizing (DE corporate law).  

· But it may also be a “race to the bottom” in terms of environmental & labor laws.

1. Revesz – these races do not actually happen.  Most of the time voters want both economic efficiency & clean environment – and the result is a compromise that maximizes both.

2. Externalities problem: some states with lax environmental laws will affect the environmental quality in other states – OH, for ex.  

d) Federalism Promotes Democracy & Prevents Tyranny

i. People are more involved at the lower levels of government; giving lower political units power promotes such involvement.
ii. Provides a check on Power (Rapacznski) – it is more likely that a government will oppress you if you don’t have the option of moving into a different policy environment across state lines.  

3. Might a nationalized government be preferable?
a) Would prevent a certain amount of duplication – two governments equals twice the red tape; twice the taxes.  

b) Largescale problems might be better solved at the federal level.

B. Commerce Clause I: The Nineteenth Century: 

1. Art. I, § 8:  “Congress shall have the Power . . . To regulate Commerce with foreign Nations, and among the several States, and with the Indian Tribes.  

2. Some history:

a) Commerce clause power was little used before the Civil War

b) Congress was much more focused on the debate over slavery and it was difficult to reach a consensus

3. Gibbons v. Ogden, U.S., 1824, p. 170

a) Facts:  NY enacted statute granting RL exclusive right to operate steamboats in NY waters.  RL licensed rights to O to ferry from NYC to Elizabethtown.  G began operating a competing ferry service, which violated the right to RL in NY waters.  G was however licensed under a Congressional statute.  O sued for injunction.  

b) Holding:  

i. Commerce is more than just the traffic of goods; it is intercourse between nations, parts of nations, and it is regulated by prescribing rules for carrying on that intercourse.  All America understands the word “commerce,” to comprehend navigation.  

ii. The word “among” means “intermingled with;” commerce among the States cannot stop at the external boundary line of each state, but may be introduced into the interior.  Commerce among the states however does not comprehend commerce which is completely internal and does not extend to or affect other states.  The federal government therefore has jurisdiction to regulate commerce external to the state, and internal concerns which affect the States generally.  
iii. The power to regulate is the power to prescribe the rule by which commerce is to be governed.  This power is complete in itself, may be exercised to its utmost extent and acknowledges no limitations other than are prescribed in the constitution.  
iv. Inspection laws act upon the subject before it becomes an article of foreign or inter-state commerce and makes part of the law most advantageously exercised by the States themselves.  No direct general power over these objects is granted to Congress, and therefore they remain subject to State legislation.  The NY state monopoly is pre-empted by the 1793 statute allows O to operate his ferry.  

c) Remember:  Marshall makes a very textual argument here; he breaks up the clause into three.  Part iv above is dicta – he is trying to carve out the state police power from pre-emption by federal law.  He distinguishes the police power from the power to regulate commerce.  Basic point of the case: Congress should be trusted to use this power fully. 
C. Commerce Clause II: Before the New Deal:

1. Brief History:

a) The civil war & industrialization however changed the situation on the ground, and lots of social and regulatory legislation started to be enacted.  
b) Most important acts of the era:

i. Sherman Anti-Trust Act in 1890

ii. Interstate Commerce Act of 1887

2. United States v. E.C. Knight Co., U.S., 1895, p. 187

a) Facts:  The US invoked the Sherman Act to set aside the acquisition by the American Sugar Refining Company of four competing refineries (giving it 98% of the market).  

b) Holding:  The Constitution does not allow Congress to regulate manufacturing.  Controlling manufacturing regulates commerce in a secondary and not in the primary sense; and it does not control commerce and affects it only incidentally and indirectly.  Additionally, commerce succeeds to manufacture, and is not a part of it.  The fact that an article is manufactured for export to another State does not of itself make it an article of interstate commerce and the intent of the manufacturer does not determine the time when the article or product passes from the control of the State and belongs to commerce.

c) Dissent: When manufacture end, that which has been manufactured becomes a subject of commerce; buying and selling succeed manufacture, precede transportation, and are as much commercial intercourse, where articles are bought to be carried from one State to another, as is the manual transportation of such articles after they have been purchased.  Why not just allow the national government to regulate these industries directly?  Whatever obstructs the free course of interstate intercourse and trade (monopoly in this case), as involved in buying and selling of articles to be carried form one State to another may be reached by Congress.  

d) Remember:  This is the “best & worst” example of the Court’s attempts to regulate the commerce power in this period.  It is a problem that could not be solved by the states (there is always an incentive to be the one state that allows monopolies and make use of the revenues at the cost of the national consumers).  Majority creates two distinctions:
i. Formal distinction based upon time; production precedes commerce and cannot be regulated.  
ii. Distinction between indirect (can be regulated) & direct effects (can’t be regulated) on interstate commerce.  
e) The test under EC Knight:

i. Does the activity regulated proceed or succeed interstate commerce?

· If yes ( go to ii

· If no ( go to iii

ii. Does the activity regulated have a direct or indirect effect on interstate commerce?

· If direct ( go to iii

· If indirect ( Congress is powerless

iii. Is Congress regulating pretextually?

· If yes ( Congressional regulation is void

· If no ( regulation is upheld

3. Formal Limits:

a) Prophylactic effect – limits the powers of government just in case the government might use that power in a tyrannical way

b) Problematic – they create uncertainty (diverging decisions) and bad incentives; they elevate form over substance.  

i. Colorado Coal Co. v. United Mine Workers, US, p. 188 – unions intending to affect price of commodity nationally through a nationwide strike can be regulated by Congress under the Sherman Act.  
4. Stream of Commerce Cases:

a) Swift & Co. v. US, US, 1905 – upholds application of the Sherman Act to a price-fixing scheme among meat dealers.  Each of the meat dealers operated only in one state.  Using the metaphor of a “current of commerce,” because livestock is shipped into the stock yard and immediately shipped back out, Holmes holds that the federal government has power to regulate.
b) Stafford v. Wallace, US, 1922, p. 189 – upholds the application of an act to set rates and standards for stock yards where livestock was kept for sale or shipment in interstate commerce.  Taft held that the stockyards are but “a throat through which the current” of commerce flows.
c) Reconciling these with EC Knight – RR are a form of interstate commerce that can clearly be regulated.  Most stock yards were located near railroads – thus the idea of the stock yard was related to the idea of the railroad; there is a connection.  
5. Shreveport Rates Case, p. 188 – Here the RR was charging more for travel outside the state than within (for the same distance).  The ICC tells the company that it has to charge the same rates per mile inside and outside the state.  The court upholds the regulation, even though the ICC is regulating only the intrastate system, because Congress has the power to “foster and protect interstate commerce.”  Rodriguez explanation:  they are taking a functional approach. 
6. Champion v. Ames, U.S., 1903, CB p. 190

a) Facts: Federal Lottery Act of 1985 made illegal the interstate transportation of foreign lottery tickets.  C was indicted for shipping such items from Texas to Calif.  

b) Holding: The carrying from one State to another of commodities that are ordinary subjects of traffic constitutes interstate commerce.  The power of Congress to regulate commerce among the states is plenary, subject to no limitations except as may be found in the Constitution.  There is nothing to say that it is part of one’s liberty to introduce into commerce an element that will be injurious to public morals.  Congress has not assumed to interfere with the completely internal affair of any state, and has only legislated in respect of a matter which concerns the people of the United States.  Just as a state can forbid the sale of all lottery tickets within its jurisdiction for the protection of the morals of its citizens, Congress can legislate in this case for the purpose of guarding the people of the US.  Protection from abuse comes from the political process.  
c) Dissent:  This gives Congress a “general police power” because it amounts to saying that everything is an article of commerce the moment it is taken to be transported from State to State.  

d) Remember:  This is a formalist decision; it allows the tickets to be regulated because they are objects crossing interstate lines, even though the Congress is arguably regulating “morals” not “commerce.”  Pretext limitation is abandoned here.  
7. Hammer v. Dagenhart, U.S., 1918, CB 173

a) Facts:  Congress enacted the Child Labor Act, prohibiting the transportation in interstate commerce of goods produced in factories employing children under age of fourteen, or employees fourteen to sixteen year olds for more than eight hours a day.  The father of two children working in two factories secured an injunction against the enforcement of the act on the grounds of unconstitutionality.  

b) Holding:  This act does not regulate transportation among the states, but aims to standardize employment age; the mere fact that the intended (and already produced) products were intended for interstate commerce transportation does not make their production subject to federal control.  There is no power vested in Congress to require the States to exercise their police power so as to prevent possible unfair competition (in terms of lower wages).  The commerce clause was not intended to give Congress a general authority to equalize conditions between the states and prevent “unfair competition.”  The states themselves must decide.    

c) Dissent:  The statute in question is within the power expressly given to Congress if considered only as to its immediate effects and if invalid it is so only upon some collateral ground.  Congress is given power to regulate such commerce in unqualified terms.  
8. Explaining the Apparent Disharmony in These Cases:

a) Cushman, p. 189 – Principle in the Supreme Court’s application of the commerce clause limitation: only those intrastate enterprises affected with a public interest were within the reach of the Federal Government’s regulatory power.  This applies to “stream of commerce” (slaughterhouses) and RR rate setting.  For businesses with no public interest (sugar refiners) ( no regulation.  
b) Politically-motivated use: the Court generally favored laissez-faire economics, but disliked immoral acts (gambling).  

c) Conflicted justices:  the Supreme Court was torn between the principle of limited federal power (enshrined in the Constitution) and the realism of an increasing need for national power to deal with social and economic problems of industrialization.  

9. Formalism (Rules) v. Functionalism (Standards)

a) Rules are categorical statements that can be applied from case to case with little or no interpretation.  The EC Knight distinctions based on 1) time & 2) direct/indirect are an example.  Rules tend to be formal; they are blunt instruments with which to decide cases & allow for little flexibility to factor in equitable concerns.  

i. Benefit: rules are more consistent and cheaper to administer

ii. Problem:  rules based formalism sometimes becomes arbitrary

b) Standards ask questions and provide guidelines which help a judge determine how a case would turn out.  
i. Problem:  standards invite judges to apply their views; can be easily manipulated to reach an outcome.

c) The important question to ask is: do we prefer arbitrary results from transparent rules or do we prefer decisionmaking that allows judicial judgment and more flexibility?
d) As we go through the commerce clause cases, keep this question in mind.  In coming to such a conclusion think about formalism v. functionalism.  
D. Commerce Clause III: The New Deal
1. Early New Deal:

a) Historical Background:

i. Democrats emphasized that the US was in the midst of national crisis & FDR was elected with a mandate to deal with that crisis.  FDR made a promise at his political convention: that the masses had to get a piece of the pie.  He also emphasized that the Republican Supreme Court and elected officials were enforcing conservative economic laws that were not the only way to go.  
ii. His actions during the first 100 days showed his radical side – lots of economic regulation was enacted (belief in 1932 among FDR advisors was that laissez-faire was the problem).  They pushed a shift in the regulatory system from anti-trust laws to industrial economic cooperation.  

iii. NIRA was the centerpiece of the first set of New Deal laws.  It set maximum hours, minimum wages, trade practices, and provided criminal punishments for violations.  Its goals were to: stabilize production by settling labor unrest; keep prices artificially high (reducing competition, allowing payment of higher wages, and thus stimulating the economy).  
· In reality, the NIRA raised prices but lowered wages.  
· Employers ignored the collective bargaining requirements.  

· Big business designed the codes (running small people out of the market).  The NIRA was generally perceived as a failure.  

· The government already knew it was a disaster, and it was not going to be renewed

iv. Court at this time was composed of 4 conservatives, 2 swing justices, & 3 liberals.  

v. Roosevelt decided he wanted a test case to see how far the court would let the executive branch go.  Some speculate that FDR did this for political points so that he could increase vis-à-vis the Court.  

· NIRA was first piece of New Deal legislation reviewed by the Court.  The majority concluded that the government had gone too far.  

b) A.L.A Schechter Poultry Corp. v. United States, U.S., 1935, CB 193

i. Facts: Congress passed the NIRA which authorized the president to approve “codes of fair competition” developed by private industry.  Live Poultry Code was approved for NYC, establishing labor regulations & trade practices.  Schechters were slaughterhouse operators convicted of violating the wage and hour provisions of the code & the trade practices of the code.  Their live poultry shipped by RR from other states, but their processed product was sold only locally.  

ii. Holding: Extraordinary conditions (the depression) do not create or enlarge constitutional power. 1) These transactions were not in interstate commerce; though the poultry arrived from other states, the actions here merely succeed interstate commerce; Δs held the poultry for local slaughter and sale to retail dealers (slaughtering and sales were not part of interstate commerce). 2) The poultry handled by defendants at their slaughterhouse markets was not in a “current” or “flow” of interstate commerce; the flow in interstate commerce had ceased – the chickens were not going to any other state, but to local markets. 3) The transactions do not “directly affect” interstate commerce (unlike the setting of RR rates).  Argument that hours and wages affect prices proves too much ( if the federal gov’t can determine wages and hours of employees in the internal commerce of a State, such control could be exerted over any elements of the cost of production.  The authority of the federal gov’t may not be pushed to such an extreme as to destroy the distinction between commerce “among the several States” and the internal concerns of the state.  

iii. Concurrence:  Argues that law is not indifferent to “considerations of degree.”  Activities local in their immediacy do not become interstate and national because of distant repercussions (there is a threshold below which commerce cannot be interstate).  What is near and what is distant may at times be uncertain, but to find immediacy or directness here is to find it almost anywhere.  
iv. Remember:  Majority takes the formalist view: the important thing here is the “nature” of the activity; the degree of its effects in not important.  Concurrence takes a realist/functionalist position: degree matters.
c) Historical Background II: The Reaction to Schecter & the 1936 Election
i. Immediately following the decision, FDR holds a press conference, chastising the court for its “horse and buggy” interpretation of the commerce clause.  

ii. Bituminous Coal Act (barely passed; most thought it would fail) was stuck down during the campaign season ( see Carter v. Carter Coal Co., below.

iii. During his second campaign (1936), FDR makes an issue of the court’s intransigence on economic regulation.  He claimed that the Constitution is defined by the people, not by the court’s legal mumbo-jumbo.   

d) Carter v. Carter Coal Co., U.S., 1936, CB 195

i. Facts:  Congressed passed the Bituminous Coal Conservation Act of 1935 to stabilize the industry; it established pricing boards and a code which provided for collective bargaining (hour and wage rules would be applied to an entire area once enough were negotiated).  A stockholder of the Δ sued the company to enjoin it from complying with the code.  

ii. Holding:  The statute’s labor provisions are unconstitutional & since the price provisions are not severable, they are also struck down.  1) Congressional belief that it has a general power to deal with crises is rejected by the court.  The word “commerce” is the equivalent of the phrase ‘intercourse for the purpose of trade.’  2)  The employment of men, fixing of wages, etc. do not constitute such intercourse, but rather constitute intercourse for the purpose of production.  3)  Mining is a local activity.   There is also no direct affect on interstate commerce; the distinction between direct and indirect effect turns not upon the magnitude of either the cause or the effect, but entirely upon the manner in which the effect has been brought about (the activity matters, not the magnitude of the effect).  Working conditions are local conditions, and the employees are merely producing a commodity; any effect that may exist upon interstate commerce is secondary or indirect.  

iii. Dissent:  Statute’s price provisions are severable & constitutional; the challenge to labor provisions is premature.  The law is not indifferent to considerations of degree.  The price of intrastate sales of coals have so inescapable a relation to those for interstate sales that a system of regulation for transactions of one class is necessary to give adequate protection to the system of regulation adopted for the other.  Thus, the direct effect needed to give Congress jurisdiction exists for the price provisions.  

iv. Remember:  Shows the distinction between realism (dissent) and formalism (majority).  Realism takes into account the degree of the effect on interstate commerce; formalism looks merely at the “nature” of the activity (is the activity one that proceeds commerce?  Is the affect “direct”?) and ignores magnitude.  
2. The Switch in Time
a) Historical Background:
i. FDR wins in a landslide and gets a second 100 days of legislation passed; this time however, the legislation was not a radical, full-blown attack on capitalism ( rather it involved heavy regulation of markets.  
· This second phase produced The Wagner Act; The Social Security Act.  

ii. Senator Wheeler proposed an Amendment which allows the Congress to re-enact an Act that has been struck down by the Court with a 2/3 majority.  FDR does not go through with it, and instead proposes a statute to pack the court, adding a new justice for every justice over 70.  

iii. Public did not react very well, but the Senate debated the plan.  In the case below, the court cut off that debate and created the “switch in time that saved nine.”  Judge Roberts, who had often voted to strike down these laws, changed his vote.  
b) NLRB v. Jones & Laughlin Steel Corp., US, 1937, p. 200

i. Facts: The NLRA established a comprehensive system for regulating labor/management relations.  The findings of Congress in enacting the act couched the reasoning for the act’s creation as preventing the burdening/obstructions of commerce caused by industrial relations.  Δ fired an employee that attempted to organize a union & was charged with an unfair labor practice by the NLRB.  Δs challenge constitutionality of the Act. 

ii. Holding:  The Δ company has steel mills in PA, coal & raw material mines in Michigan & Minnesota, and lots of other subsidiaries/operations in other states.  The court does not find it necessary to determine whether the Δ’s business is in the “stream of commerce.”  Congress can exercise control over activities of an intrastate character when such activities have such a close and substantial relation to interstate commerce that their control is essential or appropriate to protect interstate commerce from burdens and obstructions.  Stoppage of Δ’s operations due to industrial strife would have a very serious affect on interstate commerce ( this act deals with such a problem.

iii. Remember:  Majority here abandons the formalist approach for the Cardozo realist take ( it is all a matter of degree; one must now look to the extent of the effect on interstate commerce of the regulated activity.  This case can be reconciled with previous ones based on the particular facts: the important thing here is that the specific activity being regulated has an effect.  
c) West Coast Hotel v. Parish, US, 1937, CP

i. Facts:  Minimum wage case.

ii. Holding:  Court reverses a previous decision, Morehead (1936) which held it unconstitutional to set a minimum wage for women and allows Washington State to do so.  It thus eviscerated the freedom of contract interpretation of the 14th Amendment from the Constitution.
iii. Remember:  More evidence of a switch in time ( this is a drastic change considering that the court had struck down such a statute just one year before.  Much more drastic that the change from Cater Coal to NLRB.
d) Explaining The Switch in Time:
i. Externalist: Traces the switch to political pressure placed on Court by Roosevelt’s court packing plan.  Political pressure struck fear in the court and caused it to change course to save itself from being packed with New Dealers.  

· Under this view, Constitutional law is politics by other means – justices are engaged in same political struggle as President, Congress.  

· After Carter and Morehead, there was a public outcry against the Court.  Depaldo (struck down NY’s min wage law) showed that the Court was not just interested in restraining fed power but determined to prevent states from acting in interest of labor as well.  

· While court packing plan debated, the switch took place:

1. Hughes was always inclined to vote with liberals in some cases so his vote is not that surprising

2. Roberts simply switches, he had no history of sometimes siding with the liberals.  He simply caved to political pressure and voted with them to save court from being packed.  

a. There is no actual documentation of Roberts’ reasons.  

b. Memo by Roberts exists stating that he voted with majority in West Coast Hotel only because the people litigating the case didn’t ask for the court to overrule Adkins – if had asked, then he would have voted the other way.  Thus in West Coast Hotel, his vote arguably wasn’t a switch; rather he was influenced by evidence and a vision of issues raised at the right time.  Many people believe this memo actually forged (by Frankfurter) to sure up court’s legitimacy in Brown.

ii. Internalist (Barry Kushman; referenced in Notes): Takes the view that the court’s shift was caused by internal reasons:
· Jones involved a much larger enterprise than Schecter and Carter; it is therefore not inconsistent with prior case law to treat the Act differently and find its application constitutional.
· Roberts keeps upholding statutes even after court packing threat was dead.  Therefore, the reason for the switch could not have been the court packing plan.
· The Court packing plan was already dead by time the Court decided Jones ( the political pressure had already dissipated.  
· Evidence shows that the Court voted in West Coast Hotel before the court packing plan was even announced

· There were two pre-1937 cases consistent with the decision in West Coast Hotel: 

1. Blaisdell (gave states room to pass debtor forgiveness laws, restricting the scope of the contract clause in this context) and 

2. Nebia v. NY (court recognizes states rights to set prices in milk industries)

iii. Dualist (Limitations to the debate):

· Most cases are the result of a hybrid of factors, both internal and external 
1. Internalist: In exposing arbitrariness of the formalist categories, realists made clear that personal views about the scope of federal power were influencing these decisions; that it was not something predetermined by doctrine.  The Court couldn’t hide behind mechanical interpretation anymore
2. Externalist: Because of FDR’s popularity, people like Cardozo realized that they couldn’t keep striking down statutes and so did an about face.  Doctrinal forces and the exposure of ideology working in tandem with political forces led to the switch.  
iv. Ackerman’s revisionist narrative: The Court before Jones and West Coast Hotel was doing FDR a favor by striking down statutes to limit federal power.  This forced FDR to get a clear mandate (to create a constitutional dialogue) from the People for changing the scope of the federal power.  
· The reason for the switch was this constitutional dialogue (Ackerman points to the extensive public debate and the widespread social movements going on at time (organizing around workers rights, strikes)). The campaign in 1936 was very much about the Court and power of federal government to respond to crisis.  When court switched in 1937, it killed this constitutional dialogue in order to save itself.  
· Darby and Wickard are constructive Constitutional Amendments – not passed through Art. V, but handed down by the Court during this dialogue.  The court was responding to a mobilization of the People.  

e) US v. Darby, US, 1941, CB 204

i. Facts:  Δ is charged with violating the Fair Labor Standards Act (prohibits the shipment in interstate commerce of goods manufactured by employees paid below the minimum wage and above a certain number of hours & makes illegal production “for interstate commerce” in violation of these provisions).  

ii. Holding:  
· Part I:  While manufacture is not itself commerce, the shipment of manufactured goods interstate is such commerce and the prohibition of such shipment by Congress is undoubtedly a regulation of commerce.  Congress is free to exclude from the commerce articles whose use in the states may conceive to be injurious to the public health, morals, or welfare.  Such regulation is not a forbidden because of its motive or because it restricts the use of articles of commerce within the states of destination.  It is not prohibited unless by other Constitutional provisions (BOR).  The motive of a regulation of interstate commerce is a matter of legislative judgment (not restricted unless by some other part of the Constitution) and are not within the province of the court.  
· Part II:  Congress’s power extends to those activities intrastate which so affect commerce as to make their regulation the appropriate means to the attainment of a legitimate end (the policy of eliminating substandard labor standards).  Congress can also regulate directly (independent of the ban on items from interstate commerce) because allowing employers to use substandard labor conditions is an unfair competition which leads to a race to the bottom, dislocating commerce and destroying local businesses in other states.  
· Part III:  Tenth amendment is no limitation to the commerce clause power; it only leaves to the states that which is outside the enumerated powers of Congress (and since this is allowed under the Commerce Clause, it has no impact here).  

iii. Remember:  By the time this case came before the Court, only three of Pre-New Dealers were left.  It is the end of the “motive” test first outlined by Marshall, and it overturns Hammer (child labor case).  Part II is similar to Harlan’s dissent in EC Knight and states that Congress can regulate directly (rather than indirectly).  
f) Wickard v. Filburn, US, 1942, CB 175

i. Facts: Under the AAA the Secretary of Agriculture set a quota for wheat production.  F was allotted 222 bushels for 1941; he grew small amounts of wheat for his livestock, for making flour at home, for seed purposes and for sale.  F grew 461 bushels, and was penalized $117 under the act.  F sued the Secretary of Ag. to enjoin enforcement of the penalty.  

ii. Holding: The AAA extends federal regulation to production not intended in any part for commerce but wholly for consumption on the farm.  Whether the subject of the regulation in question was production, consumption or marketing is not material for the purposes of deciding on the federal power, neither is the directness/indirectness of the economic effects.  The commerce power allows Congress to reach even activity that is local, if the activity exerts a substantial economic effect on interstate commerce.  That appellee’s own contribution to the demand for wheat may be trivial by itself is not enough to remove him from the scope of federal power where, as here, his contribution, taken together with that of many others similarly situated, is far from trivial.  A factor of such volume as home-consumed wheat would have a substantial influence on price and market conditions.  

iii. Remember:  This is a formalist decision ( realism and degree no longer matter.  Congress can now reach every crevasse in the US.  
· Problems with this approach:  

1. From the point of view of individual right this may be problematic

2. Values of Federalism are thwarted

3. Legitimacy – States are closer to the people & their regulation is more easily accepted

· Benefits of this approach:

1. Eliminates free-rider problem:  Δ can’t benefit from the general policy while not bearing any of the burden.  This forces everyone to bear the burden of that benefit.  
2. Bright line rule lowers litigation and administrative costs

3. Allows the political process (rather than the courts, which don’t have institutional competence) to deal with the issue of federal government power.  

g) The Aftermath.  How Congress Can Regulate Interstate Commerce in the Post-New Deal Era:

i. Regulate interstate commerce directly (Darby I)
ii. Regulate purely local activity if that activity has a substantial affect on interstate commerce (Darby II), even if they are intra-state local activities

iii. Regulate intrastate commerce which has no substantial effect on interstate commerce if, when aggregated, has an effect on interstate commerce (Wickard)  

E. Commerce Clause IV: The Civil Rights Era
1. Historical Background:
a) Civil Rights Act of 1964 was passed in an environment more hostile than that which met the NLRA ( public opinion was divided on the issue of whether or not the Federal government could outlaw discrimination in public accommodations.  

b) Public accommodations were defined as those accommodations affecting interstate commerce; the power to enforce these civil rights was drawn from the commerce clause.  This path was taken due to the 1888 Civil Rights cases which prevented the use of the 14th Amendment as a justification for a similar act.  
2. Heart of Atlanta Motel v. United States, U.S., 1964, p. 208

a) Facts:  Title II of the Civil Rights Act provides that all persons are entitled to equal enjoyment of “accommodations” in any place of public accommodation (defined as any such entity whose operations affect interstate commerce); it declares hotels to be such places per se.  Π sought a declaratory judgment that Title II is unconstitutional.  Π’s motel is advertised in national magazines and on billboards; 75% of registered guests are from out of state.  

b) Holding:  The Act is a valid exercise of Congressional power to regulate interstate commerce; the court cities evidence elicited in congressional hearings of the burdens that discrimination by race or color places upon interstate commerce.  People of color would have a hard time getting any accommodation, especially accommodation of quality; all this of course has a disruptive effect on commercial intercourse.  Additionally, it does not matter that the motel was of purely local character because Congress’ power to promote interstate commerce includes the power to regulate the local incidents in both the States of origin and destination which might have a substantial and harmful effect upon that commerce (lack of hotel affects travel through other states as well).  
c) Remember:  Court relies on congressional finding that interstate commerce is burdened by discrimination to uphold the statue.  

3. Katzenbach v. McClung, U.S., 1964, p. 209

a) Facts:  Restaurant, with a capacity of 220 people, is located on a state highway 11 blocks from the interstate & some distance from bus & railroad stations.  Restaurant buys food from a local supplier that gets it from out of state.  The restaurant challenges the constitutionality of Title II, which entitles all persons to the equal service in places of public accommodation.  The act covers restaurants if a substantial portion of the food served had moved in commerce or if it offers to serve interstate travelers.  

b) Holding:  The court upheld the statute, relying upon congressional testimony that discrimination in restaurants had a direct and highly restrictive effect upon interstate commerce (because blacks were either prevented from buying prepared food or forced to buy it from crappy restaurants).  They also say discrimination retards economic development (people will not move to discriminating places).  Finally, it makes an aggregation argument: restaurant buys food from out of state; discrimination means less food sold ( interstate sale of food will be lower.  Where the court finds that legislators, in light of the facts and testimony before them, have a rational basis for finding a chosen regulatory scheme necessary to the protection of commerce, its investigation is at an end.  Congress had a rational basis for finding that racial discrimination in restaurants had a direct and adverse effect on the free flow of interstate commerce; as such, Congress acted within its power to protect and foster commerce.  
c) Remember:  The basis here seems to be Darby II + Wickard.  In that case, company could be regulated because it sent goods into interstate commerce.  Here, it can be regulated because it receives goods from interstate commerce.  
d) The return of formalism?  This case makes it seem that as long as you use a jurisdictional hook in the statute related to interstate commerce and Congress can regulate.  This formalism however is not for the limitation of Federal power; it is for its practically unlimited expansion.  

F. Commerce Clause V: The Rehnquist Court
1. Historical Background:

a) Political pressure had been building since the 1980’s to rein in federal power.  It was one of the political forces that got Reagan elected.  

b) Reagan began appointing people to the court who had a narrower view of the commerce clause.  

c) The federalism revolution happened on three tracks: 

i. The Commerce Clause

ii. The 10th Amendment

iii. Sovereign Immunity Cases (11th Amendment)

2. United States v. Lopez, U.S., 1995, CB 211

a) Facts:  Congress made it illegal for any individual to knowingly possess a firearm in or near a school zone.  Δ is charged under the act, but challenges the constitutionality of the Act.  

b) Holding:  The court holds that the Act exceeds the authority of Congress to “regulate Commerce . . . among the several States.”  The Constitution creates a Federal Government of enumerated powers.  Congress may: 1) regulate the use of the channels of interstate commerce (highways); 2) it may regulate and protect the instrumentalities of interstate commerce, or persons or things in interstate commerce even though the threat may come only from intrastate activities (people/things that travel through interstate commerce; see Darby I); 3) its authority includes the power to regulate those activities having a substantial affect interstate commerce.  To be sustained under 3), the activity must be economic in nature.  The statute here could only fit under 3), but because the possession of a gun has nothing to do with “commerce” or any sort of economic enterprise, Congress cannot regulate this activity.  
c) Kennedy & O’Connor Concurrence:  Where the federal government to take over the regulation of entire areas of traditional state concern (Education), areas having nothing to do with the regulation of commercial activities, the court has the duty to ensure that the federal-state balance is not destroyed.  The destruction of boundaries between the spheres of federal and state authority would blur and political responsibility would become illusory, making it much more difficult for citizens to hold the corresponding branch of government responsible.  It also destroys the ability of states to act as policy laboratories.  The federal balance is too essential a part of our constitutional structure an plays too vital a role in securing freedom for us to admit inability to intervene when one or the other level of Government has tipped the scales too far.  The statute is an unconstitutional assertion of the commerce power.  

d) Thomas Concurrence:  Tries to hold on to a strict meaning of commerce; he has an EC Knight-type definition: Congress does not include manufacturing or agriculture; it consists of buying, selling, bartering and transportation.  
e) Breyer Dissent:  Courts must give Congress leeway in determining the existence between the regulated activity and interstate commerce.  He finds a connection between the activity regulated and interstate commerce (guns disrupt education; education is important to interstate commerce ( federal government is encouraging the free flow of commerce).  The problems of the majority: the case is out of line with prior case law (aggregate impact on interstate commerce; promotion of interstate commerce); it is difficult to distinguish between commercial & non-commercial transactions (and is out of line with Wickard); it threatens legal uncertainty in a area of law that was reasonably well-settled.  Congress had a rational basis for finding a connection between the act regulated and interstate commerce, & the law should stand.  
f) Souter Dissent:  Congress has better institutional competence and legitimacy that comes from political accountability to decide the boundaries of the commerce clause power.  
g) Remember:  Rehnquist’s vision of federalism requires the reigning in of federal power to protect citizens against the threat of tyranny.  He limits the application of the rational basis test to economic activity; non-economic activity will be scrutinized; he is taking a Cardozo-like view here (there must be some proximate cause relation between the activity being regulated and interstate commerce).
h) Test after Lopez:  Congress can regulate:

i. Channels of Interstate Commerce

ii. Instrumentalities of Interstate Commerce

iii. Intrastate Activity w/ Substantial Effects on Interstate Commerce

· Commercial activity – probably ok as long as it passes the rational basis test; can be aggregated under Wickard; 
· Non-commercial activity – not clear if it can ever be regulated.  Case does not answer these questions:
1. Can non-commercial activity that comes in the form of a statute with detailed findings by Congress as to how the activity affects interstate commerce be acceptable under Lopez?  

2. Can non-commercial activities survive Lopez through aggregation?
i) The Aftermath of Lopez:  Congress uses a jurisdictional hook to re-pass the statute; no possession of guns that have traveled through interstate commerce in school zones.  
3. U.S. v. Morrison, U.S., 2000, CB 222

a) Facts:  The Violence Against Women Act provided a damage remedy for the victim against any person who commits a crime motivated by gender.  The statute detailed findings stating that gender-motivated violence affects interstate commerce by deterring potential victims from traveling interstate, etc.  Δ challenged the constitutionality of the statute.  Statute was supported by 38 states.  
b) Holding:  Cases thus far have upheld Commerce Clause regulation of intrastate activity only where that activity is economic in nature.  The court does not adopt a categorical rule against aggregating the effects of non-economic activity, but  Congress’ findings are not enough to make the statute viable (it regulates non-economic activity); they seek to create a but-for causal chain from the initial occurrence of violent crime to every attenuated effect on interstate commerce.  The statute is unconstitutional; if it were not, Congress could regulate every crime.  The constitution requires a distinction between what is truly national and what is truly local.    

c) Dissent:  The nation has changed since the framing; nationwide economic integration has taken place, national political power has been augmented by vast revenues, and the power of the States has been reduced by the 17th Amendment (direct election of Senators).  These events have had political consequences, and none of these developments should convert the judiciary into an alternate shield against the commerce power.  This form of jurisprudence cannot preserve the distinction between the judicial and the legislative, and this Court lacks the institutional capacity to maintain such a regime for very long.

d) Remember:  Under Morrison, detailed findings do not save the non-economic statute.  

4. Raich v. Gonzalez, US, 2004, Supplement

a) Facts:  CA law authorizes limited MJ use for medicinal purposes.  DEA seized and destroyed Δ’s cannabis plants.  Δs had prescription from doctor; grew their own MJ; were seriously ill.  Δs are making an as-applied challenge to the enforcement of the CSA to the extent that it prevents them from possessing, obtaining or manufacturing cannabis for personal medical use; their claim is that enforcing the CSA against them violates the Commerce Clause.  

b) Holding:  
i. Congress has the power to regulate activities that substantially affect interstate commerce.  When a general regulatory statute bears a substantial relation to commerce, the de minimis character of the individual instances arising under the statue is of no consequence.  Here, Congress had a rational basis for concluding that leaving home-consumed MJ outside federal control would affect price and market conditions (Wickard).  The regulation is squarely within the commerce power because production of commodity meant for home consumption, be it wheat or MJ, has a substantial effect on supply and demand in the national market for that commodity.  
ii. When the regulation is part of a larger regulatory scheme that could be undercut unless intrastate activity controlled, the statute should be sustained.  The fact that the MJ is used for medical purposes (non-economic) cannot distinguish it from the core activities covered under the CSA.  Statute upheld.  

c) Dissent:  Majority turns Lopez into a drafting guide: include the smaller statute in a larger regulatory scheme and it will pass constitutional muster.  Non-medical uses of drugs can be segregated from medical uses.  The homegrown cultivation of MJ and use of it for medicinal purposes has no apparent commercial character.  Lopez makes it clear that possession is not of itself a commercial activity; there is no buying, selling or bartering here.  This is not commercial intrastate activity under Lopez.  Wickard is distinguishable ( gov’t did not produce the kind of evidence in that case like it had on the wheat market in Wickard; the act there also specifically exempted the most small-scale producers.  

d) Remember:  What’s left on the commerce limitation after Raich?  Unclear; it seems like Congressional Acts will be sustained as long as they’re part of a broad regulatory scheme.  
G. The Dormant Commerce Clause
1. There is no textual basis for it in the Constitution.  It is merely the negative implication of the commerce clause.

a) If Congress has the power to regulate interstate commerce, it follows that states do not have such power.  

b) The dormant commerce clause is used to strike down state regulation of interstate commerce in contexts where the federal government has not entered the field.  

c) Pre-empts protectionism initiated by the states.  

2. What’s wrong with protectionism?

a) The democratic deficit ( outsiders can’t use internal political process to prevent protectionism

b) Economic problem ( protectionism prevents value-maximizing market transactions, hurting instate consumers and out of state producers.  

3. The dormant commerce clause test:

a) The Legislative Purpose Test: to see if statute violates the dormant commerce clause, the court will attempt to figure out the legislative purpose in enacting the statute.

i. If the only conceivable purpose is economic protectionism ( statute fails. 

ii. If the state has substantial discriminatory effects on out of state producers ( statute fails.  

iii. There has to be an intent to discriminate against out of state producers; if there are additional reasons (health & safety for example), statute is sustained.  

b) Exceptions to the Legislative Purpose Test:

i. Where states act as market participants (procurement).  

ii. Subsidies can be used by states to favor in-state producers.

iii. Trucking cases – odd carve-out; states can require special certifications for trucks.  

III. Tenth Amendment and the Federal Regulation of States
A. Background:
1. These cases involve challenges to Congressional mandates imposed upon the states; they attempt to create an independent sphere of state sovereignty & immunity.  

2. The Tenth Amendment acts as an external limit which prevents Congress from imposing mandates upon states even where they could do it for private individuals.  

3. National League of Cities v. Usery, 1976, note case, p. 334 – as applied challenge to the FSLA by States.  The commerce clause does not empower Congress to enforce minimum wage & overtime provisions of the FSLA against states “in areas of traditional government functions.”  
a) The statute interferes with a state’s ability to hire employees and set their wages and hours.  What makes it a traditional function?

i. It is basic and necessary to the running of local government

ii. Involves discretionary tax & spend decisions by the States

b) Problems:

i. What are these “traditional functions;” they are nowhere defined

ii. How does the language of the 10th Amendment support this holding? 

4. Hodel v. Virginia Surface Mining Association, 1981, note case, p. 334 – federal statute regulating strip mines is constitutional.  The statute does not affect “States as States” and does not violate the constitutional immunity from regulation.

5. Union Transportation Union v. LIRR, 1982, note case, p. 334 – upholds RLA’s collective bargaining provisions to state-owned LIRR.  Seemed at odds with National League of Cities decision that FSLA is non-applicable. 

6. EEOC v. Wyoming, 1983, note case, p. 334 – upholds application of the ADEA to state employees.  Act did not impair states’ abilities to structure their integral operations to a degree making the act unconstitutional.  

B. Non-enforcement and the Return of Enforcement
1. Garcia v. San Antonio Metropolitan Transit Authority, US, 1985, p. 334

a) Facts:  Not stated.  
b) Holding:  Overrules Nat’l League of Cities, concluding that the “traditional functions” test is unworkable; court does not have the capacity to figure out which governmental function is “integral” or “traditional.”  State sovereign interests are more properly protected by procedural safeguards inherent in the structure of the federal system (political).

c) Powell Dissent:  Framers recognized that the most effective democracy took place at the local level; the political process (citing special interest groups) has not and is unlikely to safeguard the sovereign rights of States and localities.  

d) O’Connor Dissent:  The court cannot abdicate its Constitutional responsibility to oversee the Federal Government’s compliance with its duty to respect the legitimate interests of the states.  There must be a substantive definition of what areas of the law are reserved for them.  
e) Remember:  The theory here is that the commerce clause can only be applied to private actors; it cannot be applied to states.  

2. Gregory v. Ashcroft, 1991, note case, p. 337 – ADEA does not apply to a state’s mandatory retirement provisions affecting appointed state judges (such provisions are illegal otherwise).  Exemption for “appointees on a policymaking level” is read as not clear enough in displacing a state’s decision “of the most fundamental sort for a sovereign entity.”  
3. New York v. United States, US, 1992, p. 337
a) Facts:  States got together and set up a three-step solution to the toxic waste storage facility shortage: 1) states with disposal sites could impose surcharges on external waste; surcharges went to those states that enacted legislation to get rid of their own waste within federal guidelines; & 2) in a few years, States could exclude waste from States not participating in regional compacts; 3) if a state was unable to dispose of its own waste it was obligated to take possession of the waste.  New York failed to develop a disposal site; it then challenged the Constitutionality of the Act.  

b) Holding:  This case concerns the circumstances under which Congress may use the States as implements of regulation (Congress could pre-empt state regulation through the Supremacy Clause; Congress could sometimes subject state governments to laws applicable to private parties – this is not the issue here).  10th Amendment expressly reserves powers to States.  Congress may not commandeer the legislative processes of the States by directly compelling them to enact and enforce a federal regulatory program.  
i. Step 1) above is constitutional because Congress can make spending conditional on state enactment of legislative acts rationally related to purpose of the federal spending.  

ii. Step 2) above is constitutional because Congress can allow states to interfere with interstate commerce under the commerce clause power.

iii. Step 3) is unconstitutional: it gives states a choice between passing regulations & being forced to undertake liabilities related to disposal of radioactive waste.  Both demands standing alone are unconstitutional, commandeering State legislature for Federal regulatory purposes & they cannot be constitutional in combination.  Accountability issues of politicians arise otherwise (it will be unclear to voters who is responsible for regulation).  Consent of the states is irrelevant ( federalism must be upheld & powers of Congress cannot be enlarged beyond the constitution; federalism protects individual liberty.

c) Dissent:  Federalism does not prevent this compact.  Constitution expanded the powers of the federal government beyond the constraints of the AOC (which allowed the federal government to use states as regulatory intermediaries).  NY consented to this & the states wanted the federal government to act; federalism is not protecting individual liberty in this case, it merely prevents government from safely dealing with the concerns of constituents.  It makes no sense to say any of this, when the federal government could just pre-empt the states through regulation.  Nor is tyranny the issue here ( the danger that is immediate here is radioactive waste. 
4. Prinze v. U.S., US, 1997, CB 348

a) Facts:  Brady Gun Act placed responsibilities upon state level “chief law enforcement officers.”  Two such officers challenged the constitutionality of the act.  

b) Holding:  The Act commandeers state executive officers for the administration of federal programs & is unprecedented.  The power of the Federal Government would be augmented immeasurably if it were able to impress into its service – at no cost to itself – the police officers of the 50 states.  It is the President’s responsibility to “take Care that the Laws be faithfully executed.”  The Act transfers this responsibility to the 50 states, forcing these officials to prioritize their activities and resources in favor of these gun laws.  Additionally, this act muddles responsibility between state and federal officials

c) Dissent:  When Congress exercises the powers delegated to it by the Constitution, it may impose affirmative obligations on executive and judicial officials of state and local governments.  This is because 1) the founders intended the Constitution to enhance the power of Congress & under the AOC Congress had dominion over the states; 2) the political process protects states from federal encroachment.  This decision merely encourages the formation of a large federal bureaucracy.  
d) Remember:  Commandeering principle could be found to generally exist under the 10th Amendment.  On the exam don’t rely on truisms (Federal-State separation of powers prevents tyranny).  Be sure to bring up issues on everything from accountability; realistic meaning of this limitation (couldn’t the feds just do this through the spending power); democracy & the political process.  
IV. Executive Power
A. The Distribution of National Powers
1. Separation of Powers:
a) Idea originated with Montesquieu; the executive, legislative, and judicial power should be separated between three different branches of government.   

b) Pure separation of powers would be no intermixing between the branches.  

2. Checks & Balances:

a) American concept does not require strict separation of powers ( it was not completely clear at the founding what types of powers attached to each branch.

b) Intermixing of power as a means of preserving liberty and preventing abuse; ambition is allowed to counteract ambition.  Advice & consent of the Senate for presidential appointments is one such example.
3. Justification for our system:

a) Efficient: separation allows each branch to focus on what it does best, preventing too much legislation from passing.  

b) Gridlock: prevents passage of legislation that does not represent a national consensus.  

B. Executive Power, Foreign Affairs, War
1. Article II Powers:

a) The powers:

i. § 1 The Executive power “shall be vested” in the President.  It also sets out the manner of election, and the requisite qualifications.  

ii. § 2 The President shall be Commander in Chief; he has a pardon power; he has the power to appoint judges, officials & enter into treaties with advice & consent of the Senate.  
iii. § 3 The President shall give Congress information from time to time & “take care” that the laws shall be executed.
iv. § 4 The President shall be removed through impeachment proceedings.
b) The Hamiltonian view – thought that the wording “shall be vested” provided broad executive powers to the President.  
c) The Madisonian view – thought that President’s powers were limited to those enumerated by Art. II.  

d) The Arguments for Broad Executive Power:

i. Executive has implied powers under the “take care” clause.  

ii. The language differs between Art. I § 1 & Art. II § 2.  Art. I says “all legislative powers herein granted (suggesting only the enumerated);” Art II says that “executive power shall be vested (suggesting all executive power).”  Thus there is a limit on legislative power; executive power however is plenary.  

iii. Practical need ( executive needs to act with efficiency, efficacy, vigor ( implied powers are necessary.  

e) Argument for Limited Executive Power:

i. Art. II enumerates certain powers.  
2. Foreign Affairs:
a) Missouri v. Holland, US, 1920, CB 330

i. Facts:  Missouri brought suit in equity to prevent a game warden of the US from attempting to enforce the Migratory Bird Treaty Act of 1918 and the Secretary of Ag.’s regulations in pursuance of the statute.  Π claims the statute unconstitutionally interferes with rights reserved to the states under the10th Amendment.  

ii. Holding:  Article 2, § 2 delegates the power to make treaties expressly to the federal government & Article 6 § 2 makes such treaties the supreme law of the land.  If a treaty is valid, there can be no dispute as to the validity of the implementing statute under Art. 1 § 8 as the necessary and proper means to execute the powers of the Government.  Acts of Congress are the supreme law of the land only when made in pursuance of the Constitution, while treaties are declared to be so when made under the authority of the US.  This is not to imply that there are not qualifications on the treaty-making power, but they must be ascertained in a “different way.”  There are matters “of the sharpest exigency for the national well-being” that an act of Congress could not deal with but that a treaty followed by such an act could.
iii. Remember:  Art. 2 § 2 expressly delegates to the President the power to negotiate treaties.  Problem: seems like treaties, in conjunction with the necessary and proper clause could be used to make an end run around the Constitution.  

· Reid v. Covert, note case, 1957, p. 333 – BOR cannot be overridden through treaties.  This was only a plurality decision however.  

· Bradley, p. 332 – Treaty power is subject to all other limitations in the Constitution.  Commerce cannot overstep its Art. I powers under the guise of the treaty power

· Class Notes – Treaty cannot be a mock marriage – the US cannot persuade a foreign power to enter into a foreign country merely to give Congress the power to regulate something it does not have the power to do.  

b) More than in any other sphere, the law of foreign affairs has emerged though practice.  Lines are very difficult to delineate in this area.  

c) Treaty Power & Non-Treaty Agreements
i. President has the power to make Treaties with the Advice and Consent of the Senate.  Art. I § 2

ii. Congressional-Executive Agreements have become fairly common.  President negotiates & Congress simply passes implementing legislation (especially popular in the international trade context).  Some academics view this as unconstitutional.  
iii. Some claims are made that the Executive has the power to make unilateral executive agreements.

· Belmont – Case affirming Roosevelt’s recognition of the Soviet Union through executive agreement without congressional approval.  
d) US v. Curtis-Wright Corp., US, 1936, CB 376

i. Facts:  Δ was indicted with conspiring to sell arms to Bolivia in violation of the Joint Resolution of Congress & the provisions of a proclamation issued on the same day by the President pursuant to § 1 of the resolution (President can prohibit sale of arms if he finds it will contribute to the establishment of peace).  Δ challenged constitutionality, claiming delegation of legislative powers to the Prez.  

ii. Holding:  As a result of separation from Britain, the powers of external sovereignty passed from the Crown to the colonies in their collective capacity.  It results that the investment of federal government with the powers of external sovereignty did not depend upon affirmative grants of the Constitution.  Powers to declare war, make treaties, if never mentioned in the Constitution would have vested in the federal government as necessary concomitants of nationality (independent source of federal international relations power exists).  Authority in external relations is vested in the President by legislative exertions, but the President also has delicate, plenary, and exclusive power as the sole organ of the federal government in the field of international relations (the President alone has the power to speak or listen as a representative of the nation: he alone negotiates treaties; he can do things secretly; has access to resources and information).  Additionally, in order to avoid international embarrassment, congressional legislation must often accord the President a larger degree of discretion than would be admissible for domestic affairs.  Practically, the Executive branch is better equipped to deal with these issues.  

iii. Remember:  The court makes a distinction between the federal government’s domestic (derived from Constitution) and foreign powers (derived from Crown); it admits that such a delegation by Congress may have been unconstitutional if done in a domestic context.  This case holds that the federal government has plenary power over foreign affairs and that the President has a lot of leeway within that context.  
3. War Making
a) General Background:

i. Congress has the power to “declare war.”  Art. I § 8.  

· Concern at the constitutional convention was that the legislature would be to slow to act – language was changed from the power to “make war” to the power to “declare war.”  Founders wanted President to have the power to “repel sudden attacks.”  
· Two concerns: 


1. Ability to act in emergencies and efficiency.  
2. Need for deliberation before serious decisions involving the loss of American life and treasure are taken.  

ii. Congress has the power to “raise and support Armies.”  Art. I § 8.  

iii. President is “Commander & Chief” of the Army & Navy.  Art. II § 2.  

b) The Prize Cases, p. 379, note case – Challenge to Lincoln’s proclamation establishing a blockade of southern ports after the secession of the southern states.  The blockade was upheld; Court recognized that “a state of war” existed between the Northern & Southern States, even though no declaration of war was made.  The Congress had the power to declare war against foreign states, but it could not declare war against a State, “by virtue of any clause in the Constitution.”  The constitution gives the President all the Executive power, but he cannot initiate or declare a war either against a foreign nation or a domestic State.  If a war is made by invasion of a foreign nation (or by States organized in a rebellion), the President is not only authorized but bound to resist by force.  He does not initiate the war, but is bound to accept the challenge without waiting for any special legislative authority.
i. Remember:  this is practically the only case on the war power; courts don’t normally get involved in the issue and leave it to the political process.  

c) Congressional Involvement:  Congress is also often involved in wartime decisionmaking:

· Congressional debate & support is often crucial in building political support of a war

· Congress has total control over the resources of the Commander & Chief; the power to raise & support armies rests with them.

1. Problem:  President is often the first mover & it is politically unpalatable to reduce funding for troops under fire.  

· War Powers Resolution – attempt by Congress to reign in the War Powers of the President.  It has been ignored by most Presidents (Kosovo), and is usually thought of as unconstitutional by the Executive.  
d) Separation of Powers here is overwhelmed by historical practice on this issue.  President, as the prime mover, has large authority.  Congress has generally acquiesced when it comes to use of the military; they have been hesitant to use the power of the purse.  

4. The Executive Responds to Crisis:
a) Youngstown Sheet & Tube Co. v. Sawyer, US, 1952, p. 361

i. Facts:  Dispute arose between steel producers & steel unions.  Unions threatened strike.  President intervened, ordering the Secretary of Commerce to take possession of the steel mills to keep them going, claiming that the work stoppage would jeopardize national defense & that seizure was necessary to assure continued availability of steel (President did not have such explicit power, but he did have the power to order a stoppage of the strike in such a situation; Truman was unionist).  President informed Congress of the situation, but no action was taken on their part.  

ii. Holding:  President has to have a statutory or constitutional basis for his powers.  No statutory authority to take this action.  There is no express constitutional language that allows him to do it: 1) His position as commander and chief does not give him the power to take possession of private property to keep labor disputes from stopping production (President may have plenary powers within the “theater of war” but this is a domestic issue); 2) Vesting clause & “take care” clause of the constitution also fail here – the Constitution states that Congress shall make the laws which the President executes & seizure of private property lies within legislative competence.  The fact this is a “national emergency” does not allow the President to overstep his powers.  

iii. Frankfurter Concurrence:  Congress has legislated in the field; there is no need to consider what powers the president would have if they hadn’t.  Congress explicitly withheld authority to seize steel mills from Taft-Harley Act (such power was proposed and rejected).  But the President does have “gloss” powers under the constitution that develop through historical practice.  Not enough practice legitimating what the President has done here exists to justify a construction of the Constitution that would allow Truman to take this action. 
iv. Jackson Concurrence:  Presidential can act when: 1) Presidential action is pursuant to express or implied authorization of Congress (power is strongest here; courts will be deferential); 2) in the absence of a congressional grant or denial of authority, he can only rely upon his independent powers. Additionally, there is “a zone of twilight” in which he and Congress may have concurrent authority ( congressional inertia or indifference may as a practical matter enable measures of independent presidential responsibility; 3) presidential action incompatible with the expressed or implied will of Congress must rely upon his own constitutional powers minus any constitutional powers of Congress over the matter (strict judicial scrutiny).  None of the above helps the president here – there is no express or implicit grant (1 is out); Congress has legislated in the field & emergency does not create implied powers (2 is out).  The action must be judged under the 3) category.  Constitution provides the President no power (C&C; Vesting clause not enough for Jackson) to overcome Congressional rejection of such a provision in the Taft-Harley Act.  According to this analysis, Congressional legislation is not necessarily required.  Conflict will exist even if Congress merely considers legislation that would give President this power and rejects it.  
v. Dissent:  Must look at the context within which powers are exercised.  In time of national emergency, the President is not left powerless because a power not expressly given to Congress is found to rest with Congress.  The broad executive power granted by article 2 justifies President’s acts.  
5. Dames & Moore v. Regan, US, 1981, p. 372

a) Facts:  Πs filed suit alleging breach of K by Iran.  During Iran hostage crisis, Carter under the IEEPA blocked the removal or transfer of all property belonging to Iran & the Treasury Department issued a regulation nullifying any attachment, judgment, decree . . . or other judicial process with respect to Iranian property.  After the release of hostages, another executive order provided that all litigation between the Iranian gov’t & US nationals be resolved through binding arbitration & terminated all legal proceedings in American courts involving such claims.

b) Holding:  Executive action in any particular instance falls not neatly into the categories described by Justice Jackson in Youngstown, but rather at some point along a spectrum running from explicit congressional authorization to explicit prohibition (this is especially true when events are unanticipated as they are here).  
i. Because the President’s action in nullifying attachments and ordering the transfer of assets was taken pursuant to specific congressional authorization under the IEEPA, such action is “supported by the strongest of presumptions and the widest latitude of judicial interpretation,” putting the burden on the Π to attack it (Π has not done so here).  
ii. In terms of the termination of claims in American courts, Congressional Acts do not provide explicit authorization.  IEEPA & the Hostage Act however do indicate congressional will that the President have broad discretion when responding to hostile acts of foreign powers and with respect to property of a foreign country.  Congress cannot anticipate all issues that will arise – failure to delegate specific authority does not, especially in areas of foreign policy imply congressional disapproval of executive action.    In light of the acts above, the executive power to settle disputes through the International Claims Settlement Act of 1949, President has the authority to suspend pending claims.  Past practice by itself does not create power, but long-continued practice known to and acquiesced by Congress would raise a presumption that the action taken had been taken in pursuance of consent.  
c) Remember:  Unlike in Youngstown, Congressional silence here is treated as acquiescence.  Congressional silence under Youngstown would mean greater scrutiny ( not here.  Rehnquist keeps the courts out and leaves it to politics.  

6. The “War On Terror,” Detention, and Torture:
a) Habeas Corpus – legal doctrine requiring release from unlawful custody.  

i. Suspended by Lincoln because he wanted to hold people without judicial review ( MD was full of Confederate conspirators.  

b) Ex Parte Milligan, US, 1866, CP

i. Facts:  Δ was arrested by the army on orders of the General commanding the military district of Indiana.  He has been since confined and sentenced by military tribunal to death.  A state court empanelled a grand jury, which adjourned without producing a bill of indictment.  Δ contends military had no jurisdiction to try him.  Δ is a citizen of the US & has lived in Indiana for 20 yrs.  There was no state of unrest in Indiana at the time.  

ii. Holding:  Every American citizen has, by birthright, the right to be tried and punished according to the law when charged with a crime.  First, the military commission has no jurisdiction over Δ under Art. III of the constitution.  Congress did not give such authorization (statute requires that habeas corpus not be denied to those held in custody by the authority of the President, who were citizens of states in which the administration of the laws in the Federal tribunals was unimpaired; if such a person was not indicted by a grand jury, he would be discharged).  Congress could not grant such jurisdiction if it wanted; no usage of war could sanction a military trial under such conditions (civil courts functioning) for any offence of a citizen in civil life (Vth Amendment?).  Δ was also denied his right to trial by jury; VIth Amendment embraces “all persons and cases,” with the exception of only military personnel.  The outcome would be different were this happening within hostile territory or where military threat is imminent – military jurisdiction there is extensive; but threatened invasion is not enough to suspend these protections. 

iii. Concurrence:  Agrees with the outcome, but not with the constitutional holding.  There are cases in which the privilege of the writ being suspended, trial and punishment by military commission, in states where civil courts are open, may be authorized by Congress.  The Vth Amendment need not be construed as narrowly as above.  Under the Congressional powers of maintaining an army, declaring war, & the necessary & proper clause it is within the power of Congress to determine in what states or district such great and imminent public danger exists and justifies the authorization of military tribunals for the trial of crimes against offenses against the discipline or security of the army or against the public safety (incidental to the war powers).  Under the President’s commander & chief power, he has the power to institute tribunals for the trial and punishment of offenses by civilians in cases of controlling necessity (within hostile territory) without Congressional approval.  This cannot be done in peacetime.  
c) Ex Parte Quirin, US, 1942, CP

i. Facts:  Δs were German-born individuals who went to Germany, were trained for sabotage, dropped off on American shores, entered into the US, & switched into civilian clothes with intention to cause damage.  They were arrested, charged & tried in a military tribunal for a violation of the law of war (which makes it illegal to secretly cross enemy lines in civilian dress for the purpose of committing damage; known as an unlawful belligerent).  Δs argue the President does not have statutory or constitutional authority to do this & are thus due a civil trial.   

ii. Holding:  Articles of War provide statutory basis for the trial and punishment by military tribunals of those charged with relieving, harboring or corresponding with the enemy & those charged with spying.  Additionally, Congress has provided that military tribunals have jurisdiction to try offenders or offenses against the law of war in appropriate cases.  It is under this law that the President has invoked his right to try Δ.  Lawful belligerents are subject to POW restrictions; unlawful belligerents – those wearing no insignia – are in violation of the laws of war and are subject to the jurisdiction of military tribunals under Congressional statute.  Unlawful belligerents are unlawful belligerents even when they are citizens of the US.  The Vth Amendment provides no protection & neither does the VIth.  There are certain criminal trials where no jury or grand jury right can be expected; as where no jury trial is expected under common law – like petty crimes & criminal contempt.  Violations of the law of war itself are triable in such commissions as an exception to the Amendments.  An alien spy, in time of war, can be tried by military tribunal without a jury (it was in a statute from 1806).  Milligan is distinguished based on the particular facts.  
d) Background on the “War on Terror:”
i. Following September 11th, people from over 40 countries were detained in Guantanamo Bay, Cuba (US has a military base there pursuant to a lend-lease agreement with the US government).  

ii. Some detainees were treated differently:

· Mussoui, the 20th hijacker, was charged in Federal Court.  He made a mockery of the US justice system and eventually entered into a plea bargain with the government.  

· John Walker Lindh, the American Taliban, was also charged in Federal Court.  He plead and agreed to a 20 year sentence.  

· Hamdi & Padilla – US citizens being held as enemy combatants in naval brigs.  
iii. Potentially Applicable Geneva Conventions:

· III:  POWs can be held for duration of the war; there are limits to their interrogation; they must be provided with basic human treatment and living conditions.  

· IV:  Applies to civilians caught up in wartime; they can be tried as criminals if they are fighting against an occupying force.  
· Common Article III:  for those not otherwise covered under the definition of POW; provides some protection ( no torture; procedural rights.  Establishes a baseline of treatment.  
· Executive’s position: all of these people are enemy combatants; they do not get protection under the Geneva Conventions or under the Constitution (Quirin).  

e) Hamdi v. Rumsfeld, US, 2004, p. 383

i. Facts:  Hamdi was an American citizen who the government alleges took up arms with the Taliban.  He was seized in Afghanistan by the Northern Alliance and turned over to the military; he was then transferred to a brig in Charleston, NC.  Gov’t contends that Hamdi is an enemy combatant and that his status justifies holding him in the United States indefinitely without formal charges or proceedings, unless it makes a determination that further process is warranted.  Π’s father brought habeas corpus action.  DOD officials provided an affidavit which stated that he was labeled an enemy combatant based upon interviews and in light of his association with the Taliban.  Case answers the Q: is the executive detention of citizens who qualify as enemy combatants authorized?  

ii. Holding:  I. 18 USC § 4001 states that “no citizen shall be imprisoned or otherwise detained by the United States except pursuant to an Act of Congress.”  Assuming that this act applies to military detentions, the court concludes that the AUMF is explicit congressional authorization for the detention of individuals in the narrow category described ( the AUMF satisfies § 4001’s requirement that detention be “made pursuant to an act of Congress.”  Capture, detention, & trial of unlawful combatants are fundamental and accepted incidents of war (necessary to prevent return to the battlefield) to be an exercise of the “necessary and appropriate force” Congress has authorized the President to use.  It does not matter that Hamdi is a citizen. Quirin.  II. A citizen, even in this situation, is constitutionally due a certain amount of process to dispute his enemy-combatant status.  (She sets up a Matthews v. Eldridge style test).  A citizen-detainee seeking to challenge his classification as an enemy combatant must receive:

· Notice of the factual basis for his classification.
· A fair opportunity to rebut the Government’s factual assertions before a neutral decisionmaker 
· A right to counsel.  
· For such detention to be valid, the government must prove: 
1. That the individual fought against the US in Afghanistan as part of the Taliban (or some other group covered in the AUMF or some other Congressional authorization); 
2. The particular conflict is ongoing, or this “understanding may unravel.”  
· B/c the exigencies of the circumstances may demand that enemy combatant proceedings be tailored to alleviate their potential burden to the executive at time of military conflict, the normal procedural protections do not necessarily apply to such cases:

1. Hearsay evidence is admissible

2. Once the gov’t puts forth credible evidence that the petitioner meets enemy-combatant criteria, the burden shifts to the petitioner to rebut that evidence.  
· Initial captures do not receive the process described here; only those that the government determines should be continuously held do.  
· If the process described here is not provided, a court that receives a petition for habeas corpus from an alleged enemy combatant must itself ensure that the minimum requirements of due process are received.  (courts can review the process given by a military commission).  
iii. Souter/Ginsburg Concurrence:  Join plurality, but do not think that the AUMF amounts to the needed grant of power under § 4001.  A clear statement of authorization is needed.  Security is the prerogative of the executive; there must be a branch that takes liberty into consideration ( Congress must be involved or else the security/liberty balance is broken.  Commander & chief power does not mean the President may unilaterally detain except in true emergencies (this is not one; Hamdi’s been locked up for two years).  Makes the argument that under, even assuming that no such statement was needed, the Geneva Convention makes Π a POW, and thus any argument that the AUMF authorizes detention is mute.    
iv. Scalia/Stevens Dissent:  Where a citizen is accused of waging war against the government, the Constitutional tradition would see that he is prosecuted for treason in federal court.  Congress can suspend these protections by suspending habeas corpus, but absent such suspension, the Executive’s assertion of military exigency has not been thought sufficient to permit detention without charge.  

v. Thomas Dissent:  Vesting clause and explicit congressional approval give the President the power to determine if Π is an enemy combatant & should be detained.  The Federal Government’s powers cannot be balanced by this court.  Nor would a suspension of habeas corpus help ( such suspensions do not make unconstitutional actions constitutional; if Scalia is right, such suspension would only temporarily remove Π’s remedy; it would not make Executive’s acts constitutional.  The power to protect the nation must be the power to do so lawfully.  

vi. Aftermath:  Hamdi is stripped of his citizenship and sent back to Saudi Arabia.  

vii. Hamdi’s Unanswered Questions:  

· Does the President have an independent power to detain under the Constitution, or is Congressional authorization necessary?

· How long does the AUMF authorization last?  Until the war in Afghanistan is over?  Until we destroy al Qaeda?  
· At what point does the right to counsel attach for a US citizen?  

1. When he is captured?

2. When his status as enemy combatant is being contested?

3. When he is on trial?

· Are the tribunals making the enemy combatant determinations lawful?  DOD set up a framework in 2005.  
· What substantive rights do non-citizens have?  

f) Jose Padilla v. Hanft, 4th Cir., 2005

i. Facts:  Padilla, a US citizen associated with forces hostile to the US in Afghanistan (taking up arms against the US) & was recruited & trained by al Qaeda leaders to commit terrorist acts within the US.  Upon his return to the US, Padilla was arrested upon arrival at O’Hare International.  The President then labeled him an enemy combatant & detained him in a naval brig.  Padilla filed a habeas petition, challenging his detention.  

ii. Holding:  The AUMF authorizes the President to take “necessary and appropriate” actions in prosecution of our war against Afghanistan.  Hamdi.  This includes the ability to detain American “enemy combatants” (a fundamental incident to the conduct of war).  Quirin & Hamdi.  Padilla qualifies as such an “enemy combatant.”  Padilla took up arms against the US in Afghanistan.  His detention is no less necessary than Hamdi’s in order to prevent his return to the battlefield.  The fact that he was seized on American soil matters not. Quirin.  The locus of capture didn’t matter in Hamdi.  Fact that domestic courts are open matters not.  Quirin & Hamdi.  Executive needs to gather intelligence & prevent communication between Padilla & his co-conspirators.  The AUMF amounts to a clear statement from Congress authorizing detention.  

g) Rasul v. Bush, class case –deals only with the rights of non-citizens and the power of the government to retain them.  2 Australians & 12 Kuwaitis were being held @ Guantanamo; they had not been charged with wrongdoing challenged the legality of their detention.  Eisentrager says that aliens detained outside the territorial jurisdiction of the US do not have access to US courts.  Stevens however finds that jurisdiction exists of Guantanamo.  The US has effective control over Guantanamo ( the decision does not depend on territorial existence of sovereignty.  
h) Hamdan v. Rumsfeld, DC Cir., 2005, CP

i. Facts:  Π was captured in Afghanistan; he was transported to Guantanamo Bay Naval Base.  The President determined that “there is reason to believe that Hamdan was a member of al Qaeda or was otherwise involved in terrorism directed against the US.”  Accordingly, Π was designated for trial before a military commission pursuant to executive order.  He was appointed counsel & field for habeas corpus (claims tribunal has no jurisdiction; claims Geneva Convention defense).  

ii. Holding:  Courts have jurisdiction over people before military tribunals making habeas claims.  Quirin.  President’s Military Order stating that members of al Qaeda shall be tried by a military commission is constitutional under President’s authority delegated by Congress through the AUMF & the Articles of War.  An important incident to the conduct of war is the adoption of measures by the military commander to seize and subject to disciplinary measures those enemies who in their attempt to thwart or impede our military effort have violated the laws of war.  Congress itself authorized military commissions in the Articles of War.  Quirin.  The Geneva Convention may grant rights, but such rights are not enforceable as private causes of action in court; a treaty is a compact between independent nations and depends on enforcement on the interest and honor of the governments party to it.  Eisentrager.  Either way, the Geneva Convention would not help Hamdan ( he is not a prisoner of war (a state actor with insignia); nor does the civil war provision (Common Article III) apply ( this is an international conflict.  Even if it did apply, the military commission would still have jurisdiction (the convention only provides procedural guarantees).  
iii. Dissent:  Common Article III does apply; its language indicates that it applies to conflicts between states and non-state actors.  

i) Memorandum for Alberto Gonzalez, Counsel to the President re Standards of Conduct for interrogation under 18 USC 2340-2340A

i. Interprets the Convention against Torture (implemented through 18 USC 2340-2340A) as preventing acts inflicting, and that are specifically intended to inflict, sever pain or suffering, whether mental or physical.  

ii. Section 2340A may be unconstitutional if applied to interrogations undertaken of enemy combatants pursuant to President’s Commander & Chief powers b/c:  

· Part A makes the argument that due to the events of September 11, this is an unprecedented time in our history ( information gained through interrogation could prevent future unprecedented attacks.  

· Part B argues that such an interpretation would avoid constitutional problems:

1. President has complete authority over the conduct of war (especially at height of war) ( a criminal statute will not be read as infringing on the President’s ultimate authority in these areas
2. The constitutional avoidance cannon, which is especially important to the area of foreign affairs, would argue for construing § 2340A as not applying to interrogations undertaken pursuant to the President’s Commander & Chief authority. 

3. Congress lacks the authority to proscribe terms and conditions under which the president may exercise his Commander & Chief authority.  The President’s power to detain and interrogate enemy combatants arises out of his constitutional authority as Commander and Chief.  Congress may no more regulate the President’s ability to detain and interrogate enemy combatants than it may regulate his ability to direct troop movements on the battlefield.  

4. This approach is consistent with previous interpretations by the OLC.  A congressional contempt statue was construed no to apply to executive branch officials who refuse to comply with congressional subpoenas b/c doing so would significantly burden the President’s ability to fulfill his constitutional duties (executive privilege).  Same applies here ( being to prosecution for interrogations places similarly large burdens.  
· Part C argues that The Commander & Chief power would prevent the statute from being enforced:

1. Actions taken under the Commander & Chief power cannot be prosecuted by the DOJ under Congressional statute ( allowing Congress to make Presidential actions taken under the power criminal would allow Congress to limit the President’s authority by manipulating the criminal law (totally emasculating the President).  

2. Historical Argument: the founders certainly though the power to wage war was plenary.  It is well settled that in practice (Vietnam; Korea) the president may seize and detain enemy combatants during the duration of the conflict under the laws of war (also that prisoners may be interrogated).  

3. Executive is the best branch for waging war.  It is unified, and it can act quickly & efficiently.  
4. The Commander & Chief power is enumerated in the Constitution; the constitution entrusts the President with primary responsibility to ensure the security of the United States.  This power includes ancillary powers (detention & interrogation) necessary & proper to make the exercise of the power successful (win the war).  Eisentrager.  
iii. Counterarguments:

· Congress has the power to raise & support armies ( does this not give them the power to regulate procedures that are to be followed by the military.  
· Torture does not fall under the “take care” clause ( it is not necessary & proper b/c it is not an effective way of achieving those ends; it is also immoral, and therefore not proper.  

j) The Constitution in Wartime, Issacharoff  & Pildes

i. Courts have not endorsed unilateral executive authority during wartime, nor have they taken it as their role to define directly the substantive content of rights

ii. Courts have tied their role to that of the more political branches:

· Where both legislature and executive endorsed a particular tradeoff between liberty & security, courts have accepted the judgment
· Where the executive has acted in the face of legislative policies or without legislative approval, the courts have invalidated executive action, even during wartime, or scrutinized it more closely

iii. American courts assume that bilateral institutional action provides a special kind of check on the institutional excess that becomes worrisome during crisis

iv. The judicial emphasis in these situations has been on second-order issues of appropriate institutions and processes (look at Quirin, Korematsu, Endo; authors discount Milligan as a proven mistake McCardle).  Courts seek mainly to ensure that the institutional process has led to the tradeoff between security & liberty.

v. Criticism:

· Are there really no limits when the two political branches agree?
1. O’Connor does not think so ( creates due process rights under the DPC.  

Equal Protection and the Emergence of Rights Discourse

I. Equal Protection I: Slavery & Reconstruction
A. Slavery & the Constitution:

1. Historical Background:

i. America had long been dependent on coerced labor:

· Until 1680’s most labor was performed by indentured servants

· From 1680-1750, there was a decline in indentured servitude and an increase in outright slavery.  

· Slavery, though not defined by race historically, was so defined in the American colonies and early national period.

1) Some historians view slavery as a result of racism

2) Others view racism as a result of slavery. 

ii. The original constitution made no mention of slavery:

· Founders were hesitant about including it in the constitution; there was no serious talk of abolishing slavery at the time however.  

· In 1789, many of the Northern States slavery was still legal.

iii. The constitution does however implicitly refer to slavery:

· Art. I § 3 cl. 3 – “Representatives . . . shall be apportioned among the several States . . . according to their respective numbers, which shall be determined by adding to the whole number of free persons . . . three fifths of all other persons.”

1) This provisions counts slaves as 3/5 of a person, for census reasons.  This was the North-South compromise ( South gets only partial representation for its slave population.  

· Art. I § 9 cl. 1 – The Migration or Importation of such Persons as any of the States now existing shall think proper to admit, shall not be prohibited by the Congress prior to the Year one thousand eight hundred and eight, but a Tax or duty may be imposed on such Importation . . . 

1) Art. V does not allow this provision of the Constitution to be amended.  

· Art. IV § 3 cl. 3 – No Person held to Service or Labour in one State, under the Laws thereof, escaping into another, shall, in Consequence of any Law or Regulation therein be discharged from such Service  or Labour, but shall be delivered up on Claim of the Party to whom such Service or Labour may be due.  

· Art. I § 8 cl. 15 – Congress shall have the power to . . . suppress Insurrections

1) Gave Congress the power to put down slave rebellions.  

· Art. I § 9 cl. 5 – No Tax or Duty shall be laid on Articles exported from any State.

1) Prevents Congress from ever placing a tax upon products made with slave labor.  

2. Frederick Douglass, The Constitution of the United States: Is It Pro-Slavery or Anti-Slavery?, CP, 1860

i. Takes an textualist approach to looking at the constitution, stating that the “American Constitution is a written instrument full and complete in itself . . . It should be borne in mind that the mere text, and only the text, and not any commentaries or creeds written by those who wised to gibe the text a meaning apart from its plain reading, was adopted as the Constitution of the United States.”  

ii. He does not think that the constitution itself guarantees the right to hold slaves however, and actually thinks that the Constitution is anti-slavery:

· 3/5 clause does not condone slavery; rather it is a disability that places pressure upon the States to dismantle slavery.  It deprives the South of 2/5 of its representation, giving them an incentive to abolish slavery and achieve greater political power.  

· Slave trade clause ( here, explicit mention of Congress’ power to abolish the slave trade shows Constitution’s anti-slavery intent.  All the founders thought that by providing for abolition of slave trade, slavery would be dead.  

· Insurrection clause ( does not have to be interpreted as giving Congress the power to put down slave insurrections through force.  If slave insurrections took place, Congress might put an end to them by ending slavery.  

· Fugitive Slave Provision ( text of the provision refers to people held to “service or labour;” slaves are do not fit into such category; they are “property.”  This provision only applies to indentured servants.  

· Where an the constitution could be read as having an “innocent” purpose and a pernicious one, the interpretation that gives rise to the innocent purpose should govern.  

· Blacks are included within the benefits sought under the preamble to the constitution.  The constitution says “We the People” – inclusive of blacks – and not “We the White People.”  

3. Prigg v. Pennsylvania, US, 1842, CP

i. Facts:  Π came into Pennsylvania to render a former slave of his father’s to himself (one that was potentially free under law).  The justice of the peace refused to adjudicate because he had no jurisdiction under PA law.  Δ then crossed the line into MD and sold the slave.  Δ was then arrested under PA law.  

ii. Holding:  Article IV § 2 stated that “No person held to service or labor in one state  . . . escaping into another, shall, in consequence of any law or regulation therein, be discharged from such service or labor; but shall be delivered up, on claim of the party to whom such service or labor may be due.”  The court holds that this statement was key to the ratification of the Constitution (historical perspective), and construes it as self-executing, thus giving a slave-owner authority to seize and recapture his slave whenever he can do it without breach of the peace or illegal violence.  The provision also pre-empts any state law which interrupts, limits, delays, or postpones the right of the owner to immediate possession of the slave.  The same is true of the 1793 Fugitive Slave Act, which covers this issue at a federal level, and must also supersede all state legislation.  Congress has filled the field and states are not competent to add to the provisions of Congress upon the subject.  PA act indicting the man is void because of both of the above.  

iii. Concurrence:  Congressional Act prevents the state legislature from impairing the recapture of fugitive slaves ( the prohibition stops there however; majority holding is too broad.  States can otherwise legislate in the field.
iv. Dissent:  What happened here cannot receive sanction from the Fugitive Slave Act.  The Δ took the fugitive outside of the state – not to a magistrate within the State as the Act requires.  The force used here was not authorized by the Act or the constitution & may therefore be prohibited by the State.  

v. Remember:  The holding here is that State laws can’t interfere with an owner’s use of self-help or with the enforcement of the Fugitive Slave Act.  It therefore strikes down statutes intended to protect freed blacks.  

· Revisionist View:  Story was actually anti-slavery.  His decision nationalized the slavery issue & made it difficult to obtain rendition b/c there were so few federal magistrates.  Thus, it would be difficult to get a ruling (or at least time-consuming and burdensome).  

4. Dredd Scott v. Sanford, US, 1857, p. 453

i. Facts:  Π was a slave; he had been by his master taken from MO (slave state) to IL (free state), where they resided for 2 years and for another two years to MN territory (free according to the Missouri compromise of 1820).  Upon return to MO, Π was sold into slavery to Δ.  Π claims that the sojourn made him a free man.  Δ claims court lacks jurisdiction because as a black man, Π is not a citizen of MO (thus no diversity jurisdiction), and in the alternative that the time spent in these free states cannot deprive Π’s owner of his property interest.  

ii. Holding:  Π is not a citizen of MO under the meaning of the Constitution.  This is because the founders thought blacks were an inferior race not acknowledged to be part of “We the People” or intended to be included within the document (historical paradigm).  Therefore, since he is not a citizen of the US, he can’t be citizen of MO either.  No diversity jurisdiction.  Congress also lacks the power to prohibit slavery in the Louisiana Territory ( court strikes down the Missouri Compromise as unconstitutional.  An act of Congress depriving a citizen of the US of his property merely because he brought his property into a particular territory does not meet the due process requirements in the Vth Amendment.  

iii. Remember:  This is a great example of judicial arrogance ( the court thinks it can solve a contentions national issue simply by constitutionalizing it. The decision created some huge legal problems:

· The rationale here suggests that no blacks are citizens of the US, and as such that freed blacks are not even citizens of their particular states.  

· Thus they could never attain diversity jurisdiction as needed to enter Federal court.

· Nor could they avail themselves to the protection of the privileges and immunities clause set out in Art. IV § 2.  

5. Historical Background: The Five Major Causes of the Civil War

i. Ideological conflict – two different visions of a well ordered society:

· Southern ideology – slavery was the basis of a civilized society; rejected industrialism & materialism; focus is on social cohesion
· Republican ideology – slavery as antithesis of a good society; their view favored free labor, economic development, democracy, diversified economy.  Slavery impeded all of these developments.  

ii. Battle over the territories

· Northern Whigs – Republican predecessors – believed in free labor
· Northern Democrats – though popular sovereignty should decide the issue

· Southern Democrats – believed that the west should be settled through slavery.  No one could interfere with this.  Jeffersonian/Jacksonian agrarian view.

Congress never did manage to really settle the issue:
1) Missouri Compromise of 1820 – Missouri & Maine split

2) Missouri Compromise of 1850

3) Kansas-Nebraska Act – made Kansas Slave & Nebraska Free, but led to violence

iii. Fugitive Slave clause – North did not want to help return slaves; South though this was disrespectful.

iv. Abolition – ‘40s & ‘50s – North thought abolitionists were radicals.  Anti-slavery became a more mainstream political force as the sectional conflict heated up.  Their acts were important part in shaping northern opposition to the south. 

v. Catalyzing moments dramatizing the problem over slavery:

· Uncle Tom’s Cabin – Dramatized slavery in the south.  
· Dred Scott Decision – Court intervening in a broiling political conflict – makes a political compromise very difficult.  Confirmed for the Republicans the fear the pro-slavery forces were trying to take over the branches of government.

B. Origins and Early Interpretations of the Fourteenth Amendment:

1. History of Reconstruction:  

i. Happened in two phases:

· Phase 1: Presidential Reconstruction 

1) Led by Johnson ’65-67.  Two major decisions:
i. Pardoned people in the South that pledged allegiance to the Union

2) Tries to convene a convention in NC.  Southern legislatures fail to address the needs of slaves ( Republicans in Congress challenges Johnson and he backs down after impeachment hearings are begun.  
· Phase 2: Congressional Reconstruction

1) After landslide elections, Republicans took control of Reconstruction.  Lasted from ’67-’76.  Home rule was returned in 1876.  

2) Led to the adoption of the 14th & 15th Amendments.  

2. The Change in Constitutional Structure:

i. Founders viewed the States as protectors of rights and liberties of individuals.  Problem for them was an all-too-powerful national government.  

ii. The Civil War flipped this around: the federal government had to impose its authority against the will of the States b/c the States were hesitant to secure the rights and liberties of blacks.  

iii. The 13th Amendment was enacted, abolishing slavery, and giving Congress the power to enforce the Amendment.  

iv. 14th Amendment was enacted in 1868 in order to secure the rights of blacks 

· 1866 Civil Rights Act, which was a response to black codes which essentially created a slavery-like condition by limiting property rights, providing higher penalties for blacks and providing for the specific performance of labor contracts provided blacks with certain functional rights.

· Congress feared that the Act might be held unconstitutional, and as such passed the 14th Amendment.

· The most important sections (substantively) were § 1 & § 5.  

· § 1 states four major principles:

1) All citizens born or naturalized are citizens of the US and of the State in which they reside.  This clause overrules Dred Scott.  Dred Scott however is not overruled on the holding that to be a citizen of a state, you must be a citizen of the US.  

2) There is to be no abridgment of privileges & immunities of US citizens by the States

3) The DPC shall apply to the States

4) Equal Protection of the Laws within a State shall be provided

· § 5 gives Congress the powers to enforce the provisions of § 1 against the states.  

· §§ 2 & 3 were a Republican power play.  § 2 gets rid of the 3/5 clause; § 3 excludes from state or federal office anyone who joined the Confederacy.  

· § 4 states that neither the US nor the States will assume any confederate war debt.  

v. The 15th Amendment was enacted in order to prevent interference with the suffrage of blacks.  It however only worked temporarily; by 1900 blacks in the south were essentially prevented from voting.  

3. Constitutional Inconsistencies of the Reconstruction Amendments:

i. 13th Amendment was passed in the House & Senate after the Southern Representatives were recalled by their States ( they were not present.

ii. 14th Amendment was passed in the House & Senate only after Southern Members & Senators were barred from their respective bodies after being “judged” unqualified under Art. I § 1 cl. 5.  States also had to ratify the 14th Amendment in order to be allowed back into the Union.  

iii. Ackerman says that despite these inconsistencies, the Amendments are legitimate because a constitutional moment still took place.  There was a lot of discussion as to how the issue should be dealt with ( results in heightened awareness of public and the expression of that awareness was these Amendments.  

iv. Other arguments:

· We won a war & thus could basically tell the South what to do; it wasn’t so extralegal.

· Secession itself is extralegal ( this is merely the response.  

· Constitution was not legal either ( same is true for the governmental reforms instituted after the civil war; they are still however legitimate.  

4. Ackerman’s Attempt to Legitimate the 14th Amendment:

i. In the years immediately following the end of the civil war, a “constitutional moment” took place.  There was a showdown between two sides:

· Andrew Johnson who resisted Republican attempts to redefine the country as a result of the war.   

· Radical Republicans – thought fundamental change from the pre-war system of government was needed.  

ii. The Radical Republicans campaigned on an anti-Johnson, anti-antebellum status quo, and won big in the 1866 elections, gaining 144 seats in the House, all the Northern legislatures, and all the contested governorships.  

iii. The conflict between the Republicans and Johnson led to lots of discussion in terms of how the country should be governed.  Republicans obviously won this debate.  As a result, the constitutional change enacted was legitimate despite some of the procedural irregularities involved.  

5. The Slaughterhouse Cases, US, 1873, p. 725

i. Facts:  LA passed a statute granting CC livestock company the exclusive right to engage in the livestock landing and slaughterhouse business within New Orleans.  Their charges were fixed by law.  Πs, businesses restricted by the statute sued to invalidate the monopoly under the “privileges and immunities” clause of the 14th Amendment, the 13th Amendment, the equal protection clause, the DPC, and the citizenship clause.  LA claims public health justification.  

ii. Holding:  These Amendments were ratified with the purpose of securing the freedom of slaves, and protecting the newly-made freemen.  It’s not that non-freemen are not due the protections of the amendment, but a just and fair construction of any section or phrase of these amendments must take into account this original purpose (no EPC violations just b/c butchers are being treated differently from other professions).  The court looks at § 1, and recognizes that there is a citizenship of the US, and a citizenship of a State, which are distinct from each other.  The privileges and immunities clause says that “No State shall make or enforce any law which shall abridge the privileges or immunities of citizens of the United States.”  If this clause was intended as a protection to the citizen of a State against the legislative power of his own state, the clause would have prevented abridgement of the privileges of the “citizens of the State.”  This clause gives “citizens of the State” no additional protections (it only protects federal P&I due to US citizens); they must rely on their security in the political process at the state level – where they heretofore rested.  The Court then beats the drum of Federalism, arguing that the Amendment could not have been intended to so transform the relationship between State and Federal power (states ceding power over their formerly fundamental functions).  The court then tries to give some weak examples of what the clause actually means that people have access to sea ports, courts, and government; protection of life liberty or property when on the high seas, etc.  

iii. Dissent:  The majority decision makes the clause a nullity. If the majority is right, and the amendment only refers to such privileges and immunities as were before its adoption specially designated by the Constitution or necessarily implied, it was a vain and idle accomplishment.  Making an analogy to the Art. 10, the dissent states that the P&I clause forces States to treat all their citizens the same when it comes to fundamental rights (earn a living; K rights; property rights).  The privileges and immunities designated are those which of right belong to the citizens of all free governments; among those is the right pursue a lawful employment in a lawful manner, without other restraint than such as equally affects all persons.  Granting a monopoly interferes with such rights and this law needs to be struck down.

iv. Remember:  Only five years after the 14th Amendment is passed the Supreme Court guts the protections of this clause of the Amendment. Eventually however, the Court uses the DPC to do exactly this; the P&I clause is never revived.  
C. The Incorporation Controversy:

1. The 14th Amendment’s DPC is used to apply certain provisions in the BOR to the states.  Incorporation has happened haphazardly, but the court does use an overarching framework.

2. They incorporate rights which are part of “a scheme of ordered liberty.”  How do we define ordered liberty?  The Court has used a variety of sources:

i. The opinions of the framers on those rights
ii. Progenitors of our institutions ( Magna Carta
iii. Policy judgments of States over time
iv. Court decisions in the States and in the Federal system shed light into what might be regarded as ordered liberty
v. Look to other countries in Anglo-American tradition (limited pool, not the uncivilized ones)
3. New theory of incorporation emerges in 1947 ( total incorporation.  

i. Dissent by Justice Black articulates this theory ( he thinks the 14th Amendment incorporates the entire BOR.  
ii. He argues that this is the better alternative ( it drains the court of the power to decide which rights were the most important (political motivations).  He thought such cherry-picking eroded the BOR and its structure (by saying that some of its protections are fundamental and some aren’t.  

iii. Black also thought this is what the framers intended.  

4. Even thought the court never fully embraced the total incorporation theory, we in effect get total incorporation.  

i. Warren court incorporates most of the criminal procedure guarantees.  

ii. The major Amendments left unincorporated are the Second, Third, and Seventh Amendments.  The Fifth Amendment requirement of a grand jury indictment does not apply either.  

D. The Problem of State Action:

1. Civil Rights Cases, US, 1883, p. 1584

i. Facts:  The Civil Rights Act of 1875 provided that all persons were entitled to the full and equal enjoyment of the accommodations, advantages, facilities, and privileges of inns, public conveyances, on land or water, theaters, and other places of public amusement, applicable alike regardless of race or color.  Violators are subject to civil damages and criminal penalties.  The constitutionality of the act is challenged on the ground that it was not authorized by any substantive grant of power to the federal government.  

ii. Holding:  The 14th Amendment is prohibitory in character, and prohibitory upon the states.  Individual invasion of individual rights is not the subject matter of the Amendment.  The 1875 Act declares acts committed by individuals illegal, & does not purport to correct any constitutional wrong committed by the States.  The wrongful act of an individual, unsupported by any State authority is simply a private wrong, or a crime of that individual; if not sanctioned by the state in some way, or not done under state authority, his rights remain in full force, and may presumably be vindicated through resort to the state process.  This law, since it covers individual action, cannot be upheld under the guise of the 14th Amendment.  13th Amendment provides no recourse either; refusal to serve a person in a public accommodation is an ordinary civil injury and not a badge of slavery. 

iii. Dissent:  13th Amendment banned slavery; freedom of former slaves necessarily involved protection against all discrimination against them because of their race, with respect to such civil rights that belong to free men of all races.  Under the express power to enforce that Amendment, Congress can enact laws to protect that people against the deprivation, because of their race, of any civil rights granted to other freemen in the same State.  This applies to both deprivation by States, and to such individuals and corporations as exercise public functions and wield power and authority under the State.  14th Amendment is itself is not limited to the prohibition of state action.  § 1 is an affirmative grant of citizenship; the citizenship acquired by blacks under this affirmative grant may be protected by further affirmative action under § 5.  The power of Congress is therefore not restricted to the enforcement of prohibitions upon State law by § 5.  

iv. Remember:  This decision leaves open the possibility that a State might be prosecuted for failure to enforce its own laws under the 14th Amendment.  Morrison however closes off this opportunity; § 5 does not give the Federal Government enforcement power in this situation either.  The Court here again rejects the view that the post-civil war Amendments fundamentally changed the federal system; they see the States as the primary protectors of individual liberty.  

2. Deshaney v. Winnebago County DSS, US, 1989, p. 1589

i. Facts:  JD was granted to the custody of his father upon the divorce of his parents.  Father moved to Winnebago County.  Δ social workers began receiving reports that the father was physically abusing JD; they noted each of the reports but took no action.  Eventually, JD was beaten so severely that he suffered permanent brain injuries which left him retarded.  JD sues (with his mother) claiming that the state’s conduct deprived him of his liberty in violation of the DPC.  

ii. Holding:  Nothing in the language of the DPC requires the State to protect life, liberty, and property of its citizens against invasion by private actors.  The Clause is a limitation on the State’s power to act, not as a guarantee of minimal levels of safety and security.  Though in some cases, the Constitution imposes upon the State affirmative duties of care and protection with respect to particular individuals (when it imprisons them), this is not such a case.  DPC creates no affirmative duty.  

iii. Dissent:  Advocates focusing on the action the State has taken: the creation of governmental entities to protect children from child abuse.  This leads to reliance of citizens on government for the performance of this service ( this reliance will also mean that private citizens will not act because they expect the government to do so.  It is therefore possible that children like JD are made worse off by the existence of this program when the government fails to carry out their jobs.  Thus, State Action (creation of the program + failure to properly implement) deprives Π of due process rights.  Π has a claim under the 14th Amendment.  
iv. Remember:  Harm was caused by an individual ( no state action & no liability.  The DPC does not impose affirmative duties on the states.  Something to think about: what do we do in situations where public functions have been delegated to private actors?  Are these private actors liable?  

3. Reitman v. Mulkey, US, 1967, p. 1598 – CA enacted fair housing acts; proposition 14 was passed afterwards, prohibiting the state from denying the right to discriminate.  Πs challenged under the EPC.  SCOTUS stated that the repeal of a statute prohibiting racial discrimination is not unconstitutional.  However, since the intent of proposition 14 was to create a constitutional right to discriminate, that right was now embodied in the State’s basic charter providing express authority (read support) to those desiring to discriminate.  SCOUTUS strikes down the Amendment.  

4. Shelly v. Kramer, US, 1948, p. 1601

i. Facts:  Black families purchased homes burdened by restrictive covenants singed by property owners in the neighborhood that prohibited occupancy by non-whites.  Π (residents) sought specific enforcement of the covenants.  

ii. Holding: Among the civil rights intended to be protected from discriminatory state action by the 14th Amendment are the rights to acquire, enjoy, own, and dispose of property.  Restrictions on the right of occupancy of this sort could not be squared with the requirements of the 14th Amendment if imposed by state statute (respondents don’t disagree).  Though the terms of discrimination are determined initially by the terms of agreements among private individuals, participation of the State consists of enforcement of the restrictions.  While restrictive agreements standing alone cannot be regarded as violative of any rights guaranteed to petitioners by the 14th Amendment so long as the agreements are effectuated by voluntary adherence; the same is not true in cases where the purposes of the agreements were secured only by judicial enforcement.  The action of state courts and judicial officers in their official capacities is regarded as action of the State within the meaning of the 14th Amendment [court goes through a series of precedent as to why this is so].  The state is using its coercive capacity to deny Δ on the grounds of race, the enjoyment of property rights; the judicial enforcement of the covenants which prevents the Δs from enjoying their property rights.  

iii. Remember:  Right to be free from discrimination in this case is an individual one; a covenant which discriminates against whites would also be equally unconstitutional.  It is no answer to the challenge here that the laws are going to be applied equally to covenants discriminating against blacks & whites.  This is a pragmatic approach to the law.  
5. Barrows v. Jackson, p. 1606 – White person enters into covenant not to sell to non-whites.  He sells to a black person; gets sued for damages by white neighbor.  By providing damages a state coerces Δ to continue to use her property in a discriminatory manner.  The action of a state court at law to sanction the validity of the restrictive covenant here would constitute state action as it did in equity (Shelly).  
i. Remember II:  Π cannot receive damages for breach of the covenant from the white seller either ( allowing him to do so would have the same discriminatory result.  This is an extension of the state action doctrine to indirect enforcement.  Just b/c Π could get damages the white seller does not necessarily mean that the latter would refuse to sell.  Court finds state action nonetheless.  
ii. Problem?  Does this mean that enforcement by a police officer of trespass laws when the owner is claiming this right out of discriminatory reasons is state action forbidden by the EPC?  
II. Equal Protection II: From Plessy to Brown:

A. Separate But Equal

1. Historical Background for Post-Reconstruction South:

a) After Federal troops withdraw from the South, the era of Jim Crow begins.  Whites & Blacks live in the same area but are completely separated.  They have separate schools; separate elevators; and even separate bibles.  

b) Racism & white supremacist ideology became pronounced during this period ( federal restraint was gone; liberals were tired of reconstruction; opened up the south to this type of ideology.  

c) Even in the North, lots of states had segregated schools; the same Congress that passed the 14th Amendment created segregated schools in DC.  
d) Gild v. Harris, 1903 – S.Ct. upheld literacy tests that AL used to prohibit blacks from voting.  CRod says this is the Court giving the nod to the States that it won’t enforce the 15th Amendment.  
2. Plessy v. Ferguson, US, 1896, p. 465

a) Facts:  LA statute enacted in 1890 required RR companies to provide “equal but separate accommodations for the white and colored races.”  A passenger using facilities intended for a different race was made criminally liable.  Plessy, who claimed to be 7/8 Caucasian was prosecuted under the statute for sitting in the white section, & challenges its constitutionality.  

b) Holding:  14th Amendment was enacted to enforce the absolute equality of the races, but it could not have been intended to abolish distinctions based upon color, or to enforce social equality, or a commingling of the two races.  Laws requiring separation do not necessarily imply inferiority on one side, and have been recognized as within the competency of the police powers of the state legislatures (schools are most commonly separated along racial lines; why not trains?).  The regulation is reasonable (lots of discretion) because the legislature can take account of “customs,” the “promotion” of individual comfort and “public order.”  The court implies that it would strike the statute down if it was unreasonable (say if it separated people by hair color).  The court does not believe that social prejudices may be overcome by legislation, and that if the races are to meet upon terms of social equality, it must be on voluntary terms.  

c) Dissent:  This legislation is inconsistent with the equality of rights which pertains to citizenship and with the personal liberty enjoyed by all in the US; no legislative body or judicial tribunal may have a regard to the race of citizens when civil rights of those citizens are involved.  Everyone knows this legislation is meant to exclude blacks from white RR cars.  Rejects the majority supposed power to hold “unreasonable” legislation invalid – on what grounds?  “Our constitution is colorblind, and neither knows nor tolerates classes among citizens.  In respect of civil rights, all citizens are equal before the law.”  

d) Remember:  Court is laying out a theory here that the EPC does not apply to the social/private sphere.  It also rejects a stigma argument ( it retorts that any stigma from the separate treatment is self-imposed and the separate treatment is not intended to impose any such inferiority.  The law is neutral and any stigma is self-imposed.  
e) Remember II:  This holding seems inconsistent w/ Shelly.  Isn’t the State coercing discrimination here in the same that it was coercing it in Shelly?
3. The “Equal” in Separate but Equal:
a) Berea College v. KY, US, 1908, p. 469 – KY statute makes it illegal to operate integrated schools.  Δ was convicted.  SCOTUS upheld the conviction, but stated that this was b/c the college was a corporation and did not have all the rights of individuals

b) McCabe v. Atchinson, Topek & Santa Fe Railway, US, 1914, p. 468 – OK statute required separate but equal coach facilities; it allowed the hauling of sleeping & dining cars for one race but not the other & did not require it provide facilities for both whites and blacks.  Black citizens sued; State said it would not make economic sense to impose such a requirement because there were few black customers.  Supreme Court struck down the law as a violation of EPC.  If facilities are provided, substantial equality of treatment of persons traveling under like conditions cannot be refused regardless of demand.  
c) Buchanan v. Warley, US, 1917, p. 469 – Court holds that prohibiting whites form occupying a residence in a block where the majority of houses were occupied by blacks, and vice versa, violated the 14th Amendment.  The court distinguishes Berea & Plessy on the basis of the fact that those cases the actor had alternatives to choose from (black car; black college).  
B. Brown v. Board of Education
1. The Road to Brown:

a) Missouri ex rel. Gaines v. Canada, US, 1938, p. 471 – MO has a white law school but no black law school.  Π is denied entrance to white law school & offered a scholarship to go to law school out of state.  SCOTUS holds that this violates EPC.  It leaves open the remedy: create a black law school or integrate.  
b) Sweatt v. Painter, US, 1950, p. 473 – Sweatt was denied admission to UT Law School on the ground that a parallel black school was a substantially equal facility.  The court held that the facility was not equal b/c of tangible (the black school had a smaller faculty and smaller library) and intangible (reputation; alumni network; lack white interaction where a successful legal career requires such an ability) reasons.  Sweatt could not be denied admission.  
c) McLaurin v. Oklahoma State Regents, US, 1950, p. 473 – State had admitted petitioner to a previously all-white U of OK Dept. of Ed. under pressure of litigation.  He was however made to sit in a special seat reserved for blacks, could not eat with other students in the cafeteria, and was given a special table in the library.  McLaurin claimed the restrictions were unconstitutional b/c they impaired his ability to study, engage in discussions, and exchange views, basically to learn his profession.  Court agreed & struck down the restrictions.  
d) Do we even need Brown after these cases?  Isn’t it already decided that separate is inherently unequal under this caselaw?  Why is Brown viewed as such a big decision?  
i. Schools in Brown are locally run & not state-wide.  This is a larger intrusion into local decision-making.  

ii. The cases in Brown are consolidated ( they wind up impacting many Southern states simultaneously.  

iii. It was a much more problematic for the propagation of segregation ( for a caste system to survive it must be taught to children.  

iv. Brown actually overturns Plessy
2. Brown v. Board of Education of Topeka (Brown I), US, 1954, p. 473

a) Facts:  Black children seek an injunction allowing them to be admitted to the public schools of their community on a non-segregated basis.  They have been denied admission to the white schools because of segregation law.  Π allege this violates equal protection under the 14th Amendment.  

b) Holding:  Court first reviews the legislative history surrounding the 14th Amendment.  Though these sources cast some light, they are inconclusive.  The free common school movement to be supported by taxation had not yet taken hold in the South ( no way to really tell what Fourteenth Amendment had to say about public education.  The court must consider “public education in the light of its full development and its present place in American life throughout the nation.  Today, education is probably the most important function of state and local governments & is the foundation of good citizenship.  Such an opportunity, where the state has undertaken to provide it, is a right which must be made available on equal terms.  The segregation of children in public schools solely on the basis of race deprives minority children of equal education opportunities.  There are intangible consideration (access to the views of other students; ability to study) that apply even if the physical facilities are comparable; separation based upon race generates a feeling of inferiority (stigma) as to their status in the community, retarding educational development.  “Separate but equal” has no place in the educational sphere.  Separate educational facilities are inherently unequal.  EPC is violated by this segregation.  

c) Remember:  This case is also important in that the Court unshackles itself from the limitations imposed upon it by original intent.  This opens the way for the broad use of the EPC in the racial and gender context.  
i. Use of social science evidence very controversial.  

ii. Court is willing to ignore the superficial symmetry of the law and looks at the reality on the ground.  Decides stigma is imposed by law not by self.  

iii. Court rejects Plessy view that the law does not and should not be used to shape private preferences/s actions.  

3. Bolling v. Sharpe, US, 1954, p. 476 – segregation in DC is unconstitutional.  14th Amendment applies only to the states, but the Court held that discrimination may be so unjustifiable as to be violative of the DPC.  It was also unthinkable to them that the Constitution would impose a lesser burden on the Federal government than on the States.  

a) How is this possible ( the 5th Amendment was enacted when slavery existed?  How could it possible mandate desegregation?  

b) Possible answer ( the 14th Amendment modifies the 5th Amendment.  The EPC is applied to the Federal Government through the DPC of the 14th.  The rationale is a reverse incorporation-type argument.  
4. Charles Black, The Lawfulness of the Segregation Decisions – takes a slightly different approach to the EPC than the court.  

a) He says that the EPC stands for a principle that blacks should not be significantly disadvantaged by the laws of the state.  He looks at the history of Jim Crow & says that everyone knows that the laws were enacted to create a subordinate class of people.  

b) According to Black, the EPC does not mandate perfect equality before the law.  Equality requirement of the EPC is satisfied even if people are treated differently so long as there is a reasonable basis for the unequal treatment.  

c) Legally-imposed segregation does not survive this test.  It is unreasonable to restrict access to rights and state institutions on the basis of race because there is no underlying racial inferiority (we are all basically the same).      

5. The Significance of Brown:

a) Brown is the beginning of a shift in constitutional law; it transforms the role of the Court.  SCOTUS beings to act in counter-majoritarian ways in order to protect minorities.  It also signaled the beginning of the Court’s involvement in social problems that the political branches did not want to regulate (death penalty, criminal procedure, etc.)  
b) Conventional view: Brown ended state-sponsored segregation and acted as a catalyst for the civil rights movement.

c) Revisionist view:  Social change was driven by other factors, and the Brown decision was a part of this general sea change.  Klaraman.  

6. Historical Reaction to Brown:
a) Calls for massive resistance in the South.  Southern Manifesto signed by most Southern Senators and Congressmen urged States to ignore Brown.  
b) Southern State Legislatures declared they were not going to enforce the decision.  

c) Rioting took place in Little Rock; economic retaliation was used to intimidate civil rights activists.  

7. Derrick Bell, And We Are Not Saved, p. 480 – makes argument that desegregation did not work to the benefit of black children.  What would have been more beneficial is an order for equal funding, and proportional representation on education policy-making boards.  
8. Michael Klaraman, Brown, Racial Change, and the Civil Rights Movement, CP – Change in racial attitudes & demise of Jim Crow was due to historical shifts.  Brown, though an important part of that shift (especially in bringing national attention to the issue – the rest of America was disgusted with Southern resistance), was not a watershed in the social changes that took place.  Rather, there were many important catalysts:

a) Similarities between racist Nazi beliefs and Jim Crow created a distaste for the system in the US.  

b) WWII created lots of opportunity for blacks both in the military and at home (white males were off to war).  This led to the emergence of a black middle class and an increase in the economic independence of blacks ( allowed them to influence politics & speak out against policies with less fear of economic retaliation.  

c) WWII period saw lots of urbanization ( made organization and group efforts easier than they were for rural blacks.  
d) Soviet propaganda used segregation against the US in wooing recently independent nations in the 3rd World.  The civil rights struggle became related to the cold war struggle to create alliances with African countries.  Ambassadors from these nations were denied services in Washington DC.  This created international pressure to end Jim Crow.

e) The investment imperative ( N began investing into the S, and N did not want to invest in segregated businesses & areas.  Atlanta becomes too busy to hate ( they learn from the example of Little Rock (where investment dropped dramatically b/c the business community could not influence the political community into accepting desegregation).  
C. Post-Brown School Desegregation: 

1. Brown v. Board of Education of Topeka (Brown II), US, 1955, p. 481

a) Facts:  Considers the manner in which relief in the Brown v. Board cases is to be accorded.  

b) Holding:  School authorities have the primary responsibility for elucidating, assessing, and solving these problems; courts will have to consider whether the action of school authorities constitutes good faith implementation of the governing constitutional principles (responsibility falls to district courts b/c they are in touch with local conditions).  These courts will exercise flexible equitable remedies in order to protect the personal interest of the Πs in admissions to public schools as soon as practicable on a non-discriminatory basis.  Courts can also take into consideration the public interest in elimination of such obstacles in a systematic and effective manner.  Courts will require the Δs to make a “prompt and reasonable” start; once such a start has been made, courts “may find” that additional time is necessary to carry the ruling out in an effective manner.  To decide whether to grant additional time, courts may consider administrative, infrastructure, transportation, and personnel problems.  District Courts can take such action consistent with this opinion as are necessary and proper to admit to public schools on a racially non-discriminatory basis with all deliberate speed the parties to these cases.   

c) Remember:  The issue here was how to remedy the problem in Brown.  It was not clear the Court would require affirmative remedies (integration – the path taken) or merely strike down laws forcing segregation (allowing de facto segregation).  The court takes the path of affirmative integration, but does not require immediate integration.  
2. Cooper v. Aaron, US, 1958 p. 485 – Court’s only other intervention into desegregation until the early 1960’s.  Responding to tokenism and resistance by the Southern States, the court proclaims judicial supremacy and attacks outright defiance of Brown in Arkansas (Governor was claiming it did not have the legal duty to enforce the Court’s interpretation of the decision).  Civil unrest by whites was not a reason to stop integration of the schools.  
3. Griffin v. County School Bd., US, 1964, p. 485 – held unconstitutional the closing of county schools to avoid desegregation in VA.  

4. Civil Rights Act of 1964 – Title VI authorized the Attorney General to institute desegregation suits on behalf of the US, ending the need for private plaintiffs; racial discrimination was prohibited in any program receiving federal monies; federal agencies were authorized to issue regulations enforcing this prohibition and to terminate funding for non-compliance.  

5. Green v. County School Bd., US, 1968, p. 486 – Court invalidates county’s “freedom of choice” plan which allowed students to choose which school they went to, but were sent to their former schools if they made no choice (two schools existed before – one all-white and the other all-black).  After the plan had been in effect for 3 years, the white school was still 85% white, and the black school 100% black.  Court struck found that the school has an affirmative duty to take steps necessary to create a unitary district free of racial discrimination & the freedom of choice plan failed to perform this duty because of its lack of effectiveness (especially given that it had already been a decade since Brown).  
a) Unitary desegregated districts were easy to create in rural areas, where housing patterns were generally mixed.  Counties could simply be split into squares; neighborhood schools would lead to substantial integration.

b) Much more difficult to do so in urban areas – housing patterns were segregated, with the inner core as majority-black and the outer core, majority-white.  

6. Swann v. Charlotte-Macklenburg Board of Education, US, 1971, p. 487 – case came from a formerly segregated district.  In 1968, over half of the black students were still attending schools 99% black.  District court adopted a plan that took race into account in drawing school zones and bused students between the inner core & suburban edges.  Court affirmed the order, emphasizing the flexibility of the equitable remedies, and endorsing busing as “one tool of desegregation.”  It also hedged however, stating 

a) Not every school in every community must always reflect the racial composition of the district as a whole.  

b) Absent a constitutional violation there would be no basis for judicially ordering assignment of students on a racial basis.  Judicial remedy is limited by the scope of the violation ( past purposeful discrimination justifies it here.  
c) Once desegregation is achieved, there is no need to make yearly adjustments in racial compositions.  Judicial intervention should cease.  
This decision leads to massive desegregation in the South ( wedge-shaped school systems used to integrate schools.  

7. Keyes v. School District No. 1, US, 1973, p. 489 – Denver had never mandated segregation by statute.  Court found that the Denver School Board had deliberately segregated schools through the use of gerrymandered attendance zones.  Πs bear burden of establishing that segregated schools had been brought or maintained by intentional state action; once such proof is provided with regard to a substantial portion of the system, remedy could be ordered for the whole system.  
a) Powell: thinks de facto segregation is just as bad as de jure segregation – the effect is the same, why should the intent matter?  He however would have limited remedies ( disapproved of busing.  
8. The Critique of Court-ordered busing:

a) Court does not have the institutional competence to be making these kinds of policy choices?  It is micromanaging local school districts ( might this be a federalism problem?  
b) Court is creating diluting local authority & participation – busing reduces local participation b/c parents have no reason to get involved with local schools – their kids are being bused to other areas of the city.  Non-neighborhood schools reduce local cohesion by reducing a parent’s tie to the neighborhood.  
c) Studies show little in terms of educational benefits accruing to blacks as a result of busing.  Besides, the burden of busing falls on them – they were the ones being bused to white schools.  

9. Milliken v. Bradley, US, 1974, p. 492 – Court holds that federal courts lack the power to impose inter-district remedies for school segregation absent an inter-district violation or inter-district effects.  To justify inter-district remedies, it must be shown that racially discriminatory acts of the state of local school districts, or of a single school district have been a substantial cause of inter-district segregation.  Otherwise there is no constitutional wrong authorizing an inter-district remedy.  
a) Cities became mostly black and suburbs became mostly white ( no way to provide integration under this decision.

b) Opposition to busing had been building in both the white and black communities.  

c) Local control is important to this decision – Burger thinks the district lines are not just for administrative convenience.  

d) Dissent: no remedy exists if the possibility of an inter-district remedy is removed ( State of Michigan is involved in drawing these lines, thus providing the state action hook for using inter-district remedies.  

10. Jenkins v. Missouri, US, 1995, p. 494 – KS city school system was challenged on the basis of past de jure segregation; white population minimal, integration through busing was not possible.  District court orders the creation of magnet schools that would attract white children into the district and mandated salary increases to staff in order to attract better teachers.  Court holds remedy unconstitutional b/c it is an inter-district remedy: its goal of attracting white students from outside the district, goes beyond the scope of the intra-district violation identified by the district court.  Court also rejected a claim that the remedy providing more funding was justified b/c of low test scores (it rejects a connection between de jure segregation and achievement differentials; thus the remedy goes beyond the scope of the constitutional violation).  
a) Thomas:  there is nothing wrong with majority-black schools.  It is paternalistic and racist to assume that blacks can only learn when they are surrounded by white students.  

11. After Jenkins, litigation at the Federal level comes to an end.  The court is no longer willing to interfere at the local level and make these kinds of policy judgments.  

III. Equal Protection III: Strict Scrutiny & Race
A. The Doctrine: Court Today Engages in a 3-Tiered Review:

1. Rational Basis Review – applies to all economic and social legislation.  Asks: 

a) Is there a rational relation between the means adopted by the state and the ends the government is trying to achieve?  

i. If yes ( go to question b).

ii. If no ( EPC violation.

b) Are the ends legitimate?  

i. If yes ( No EPC violation.

ii. If no ( EPC violation.

2. Intermediate (or Heightened) Scrutiny – applies to legislation that classifies on the basis of gender.  Asks:

a) Is the legislation substantially related to an important government interest?  

i. If yes ( No EPC violation.

ii. If no ( EPC violation.

3. Strict Scrutiny:  applies to legislation that relies upon “suspect classifications” (race). Ask: 

a) Is there a narrow nexus between the means and ends?  

i. If yes ( go to question b).

ii. If no ( EPC violation.

b) Is the ends pursued a compelling government interest?  

i. If yes ( No EPC violation.

ii. If no ( EPC violation.

B. Rational Basis Review:

1. New York City Transit v. Beazer, US, 1979, p. 502

a) Facts:  TA of NYC refuses to employ persons who use narcotic drugs (including methadone).  Π challenges this policy under the EPC of the 14th Amendment.  District court concluded that substantial numbers of methadone users are just as employable as other member of the general population, and that normal screening procedures would enable Δ to weed out unqualified applicants.  It also found that at least 1/3 of people on methadone were unemployable.  It thus fashioned a rule stating that the court could not exclude successful methadone users (treatment for more than a year), except from sensitive areas.  It could use a blanket rule for all other methadone users.  

b) Holding:  The decision to create rule concerns matters of personnel policy that does not implicate the EPC.  The special classifications created by the TA’s rule serve the general objectives of safety and efficiency (rational basis exists; ends are legitimate).  The exclusionary line does not circumscribe a class of persons characterized by some unpopular trait or affiliation (little reason to believe the discrimination is truly for illegitimate ends).  It is of no constitutional significance that the degree of rationality is not as great with respect to certain subparts of the classification as it is with respect to the classification as a whole.  

c) Dissent:  Successful methadone users are just as employable as the general population; an employer is no more likely to get a rotten apple who is a successful methadone user (one year treatment) than they are to get a rotten apple in the general population (the policy is therefore overinclusive).  It also fails to exclude by blanket rule epileptics and the mentally ill (underinclusive).  There is therefore no justification (safety and efficiency are out) for the discrimination, and the resulting irrationality and invidiousness makes the statute unconstitutional under the EPC.  

2. Actual Purpose Review – applied to social and economic regulation.  The court takes a legislature’s explanation on face value, and does not look into whether interest group pressure is the true reason for differential treatment (rather than the purported rational reason).  
a) Examples of deferential approach taken by the court:

i. MN v. Clover Leaf Creamery Co., US, 1981, p. 512 – Π argues that legislative end (environmental protection) of MN law banning use of paper milk containers is BS (it is actually to subsidize the pulp industry).  Court adopts at face value the ends the legislature suggests it had in mind (will not question the ends).  
ii. Railway Express Agency v. NY, US, 1949, p. 519 – NY law prohibits ads on cars except for those advertising the company of the vehicle owner.  City says that this is ok because it will lead to fewer distractions. But how is this distinction rational?  How is one kind of ad (not for owner of vehicle) unsafe while the same ad on the vehicle of the owner safe?  Court accepts legislature’s explanation.
iii. Williamson v. Lee Optical, US, 1955, p. 520 – law prohibits putting old lenses in a new frame, but exempts ready-to-wear eyewear.  How is this exception rational if the rationale is safety?  Court accepts explanation at face value.  
b) Is the proper way to enforce the Equal Protection Clause:

i. Yes ( Courts are removed from the political process; they can’t really evaluate it accurately & don’t have the institutional competence to police interest group bargains. 
ii. No ( Pluralism is counter to the Madisonian ideals of the Constitution.  Political process should involve deliberation (not cowing to interest group pressure) and create laws that work in the public good (not laws that favor certain private interests).  Court should be correcting “failures” of the political system to live up to Madisonian ideals.  
3. Limitations of Permissible Government Purposes:
a) City of Cleburne v. Cleburne Living Center, US, 1985, p. 508

i. Facts:  Δ City had a municipal zoning ordinance that permitted a wide variety of structures to be built on a particular site (hospitals, sanitariums, nursing homes), but required permit application if homes for the insane or feeble-minded, alcoholics and drug addicts were to be built.  On this basis Δ denied a permit to a special home for the mentally retarded.  

ii. Holding:  Legislation that distinguishes between the mentally retarded and others must be rationally related to a legitimate government purpose to survive EPC review.  Negative attitudes of neighbors and unsubstantiated fear are not permissible bases for treating a home for the mentally retarded differently from apartment houses.  Political wishes of the electorate cannot avoid the strictures of the EPC.  Concern for the safety of the mental retards from harassment by adjacent high school students and flood plain concerns are also not enough (mentally retarded kids attend the HS; other buildings would be allowed on the property).  Denial of permit appears to rest on an irrational prejudice against the mentally retarded ( invalid under EPC. 
iii. Remember:  This is rational basis with teeth (a type of strict scrutiny that does not render suspect class status onto the Π). 
b) USDOA v. Moreno, US, 1973, p. 507

i. Facts:  Food Stamp Act excluded from participation in the food stamp program any household containing an individual who was unrelated to any other member of the household.  Π was such an individual, and challenged the provision as an irrational classification in violation of the EPC of the 5th Amendment DPC.  Legislative history suggests provision was inserted to prevent “hippies” living in “hippie communes” from using the stamps.  

ii. Holding:  A legislative classification must be sustained if the classification itself is rationally related to a legitimate governmental interest.  The challenged statutory classification is clearly irrelevant to the purposes of the act [raising nutrition for low income households; strengthening agriculture].  Therefore, the challenged classification must rationally further some legitimate government interest other than those specifically stated in the act.  The hippie reasoning cannot sustain the legislation; EPC cannot allow a bare congressional desire to harm a politically unpopular group to constitute a legitimate government interest.  

iii. Dissent:  It’s not unreasonable for Congress to conclude that the basic unit which it is willing to support with federal funding is some variation on the family as we know it: a household of related individuals.  

c) Romer v. Evans, US, 1996, p. 509

i. Facts:  Colorado passed a constitutional amendment denying local governments the power to enact antidiscrimination measures protecting “homosexual, lesbian, or bisexual orientation, conduct, practices, or relationships.”  EPC challenge.  

ii. Holding:  The amendment fails the rational basis test.  It imposes a broad and undifferentiated disability on a single named group ( any justification other than anti-gay animus is irrational (illegitimate interest).  It lacks a rational relationship to any legitimate state interests.  Laws of this kind raise the inevitable inference that the disadvantage imposed is born of animosity toward the class of persons affected.  ECP protects against bare desires to harm a politically unpopular group.  Moreno.

iii. Dissent:  One can consider certain conduct morally reprehensible: murder; polygamy; animal cruelty.  Moral disapproval provides those laws with rational basis legitimacy; why not these laws as well?  

iv. Remember:  Gays are not a suspect class.  The court will basically uphold any legislation in the social and economic field so long as the justification is something other than animus towards some group.  
C. Strict Scrutiny and the Problem of Race:
1. Different Types of Laws That Receive Different Treatment Under Strict Scrutiny:
a) Laws that expressly classify by race or national origin that are clearly to the disadvantage of the racial group thus classified

b) Laws that don’t use race as classification but have an impact based upon race

c) Laws that do expressly classify on basis of race but for the benefit of a minority group (affirmative action).  

2. Strouder v. West Virginia, US, 1880, p. 524 (Rodriguez loves this case)
a) Facts:  VW limited jury service to white males; Strouder (black) was convicted by an all white jury; he challenges the conviction under the EPC clause.  

b) Holding:  Court wonders if the 14th Amendment gives the Δ has the right to a jury selection that does not exclude ex ante black men from the jury.  The 14th Amendment provides positive protection from State discriminatory legislation; it acts to secure for a race recently emancipated the same rights that whites have.  Blacks need special protection b/c there is a long history of subordination; b/c slavery has “infantilized” blacks; b/c emancipation likely created a black-lash by whites.  It is impossible to say that a white Δ entitled to trial by a jury of all whites is being treated equally as a black Δ who is denied the opportunity to have anyone of his race on the jury.  The statute is discriminatory and violates the EPC. 
c) Remember:  There seems to be a disconnect between the focus here (rights of blacks to be jurors) and the claim (Strouder’s right to a fair trial).  Strouder is a stand-in for the interest of the blacks in WV.  The court is really after of an idea that the 14th Amendment is meant to protect from unfriendly legislation in the States.  

3. Korematsu v. United States, US, 1944, p. 525 – beginning of strict scrutiny for race issues.  All regulations targeting specific racial groups are subject to heightened scrutiny.  “All legal restrictions which curtail the civil rights of a single racial group are immediately suspect.  That is not to say that all such restrictions are unconstitutional.  It is to say that the courts may subject them to the most rigid scrutiny.  Pressing public necessity may sometimes justify the existence of such restrictions; racial antagonism never can.”  National security concerns justify order requiring citizens of Japanese descent to leave the West Coast.  
a) Arguably this is not the best example of strict scrutiny – the means are not properly examined.  The order is overinclusive (does not distinguish between loyal Japanese and traitorous Japanese) and underinclusive (does not apply similar treatment to German and Italian descendents on the East Coast).  

b) Jackson Dissent:  Court should not justify extralegal action (nor stop it during time of war which creates the necessity) ( creates precedential value which will have negative side-effects down the line. 
4. Loving v. Virginia, US, 1967, p. 529
a) Facts:  VA adopted a statute that makes it a FELONY for “any white person to intermarry with a colored person, or any colored person to intermarry with a white person.”  Δ was convicted under the statute; the State Supreme Court upheld an EPC challenge, holding that the statute served the legitimate state purposes of preserving “racial integrity” of its citizens.  

b) Holding:  State contention that the statute containing racial classification is valid under the EPC because it applies to blacks and whites equally is simply incorrect.  The analytical approach under the EPC when racial classification is involved is not simple rational basis review.  The EPC demands that racial classifications be subjected to the most rigid scrutiny and requires a consideration of whether the classifications drawn by any statute constitute an arbitrary and invidious discrimination.  If they are to be upheld, they must be shown to be necessary to the accomplishment of some permissible state objective, independent of the racial discrimination.  There is no legitimate overriding purpose independent of invidious racial discrimination which justifies the classification here.   

c) Remember:  Statute is in violation here b/c the statute has no permissible rationale.  Law does not disadvantage whites the same as it does “colored.”  It only protects white racial purity; NOT non-white purity.  This is the beginning of anti-classification analysis as a basis for the EPC.  
5. Palmore v. Sidoti, US, 1984, p. 543 – child custody was awarded to mother after divorce (parents were white).  Mother remarried to a black man; lower court decided that the best interests of the child required that custody be awarded to the dad due to the stigma children growing up in biracial families endure.  Supreme Court reversed, holding that private biases and the possible injuries inflicted are not permissible considerations; the law cannot give them effect.  

a) Point here ( any classification based upon race will receive strict scrutiny.  Ends here are ok (best interest of the child) but the means are not (they rely on private biases and are not well supported).  
b) Is any classification based upon race improper?  Or are the situations where classification is ok constitutionally?  
i. Sickle-cell anemia testing?  
ii. Segregation by race for people convicted of gang-related violence?  
iii. Use of Hispanic officers to infiltrate international narco-trafficking gangs?  

iv. Casting of Othello as a black in the HS play?  

6. Why does race (or why should other classifications) receive heightened scrutiny?

a) Race as irrelevant/irrational to legitimate state interests.

b) Unconscious prejudice based upon race pervades ( legislation based upon race might inherently contain bias.  
c) We have a history of racial subjugation.

d) Race is immutable/visible 
e) We have a normative commitment to the anti-caste principles in our society

7. Carolene Products, Fn. 4, CP – “There may be narrower scope for operation of the presumption of constitutionality when legislation appears on its face to be within a specific prohibition of the Constitution, such as those of the first ten amendments ...  It is unnecessary to consider now whether legislation which restricts those political processes which can ordinarily be expected to bring about repeal of undesirable legislation is to be subjected to more exacting judicial scrutiny under the general prohibitions of the 14th Amendment ...  Nor need we enquire whether similar considerations enter into the review of statutes directed at particular religious, national or racial minorities ... whether prejudice against discrete and insular minorities may be a special condition which tends seriously to curtail the operation of those political processes ordinarily to be relied upon to protect minorities and which may call for a correspondingly more searching judicial inquiry.”
a) CP Fn. 4 provides a new basis of judicial review on which courts could review legislation, where they could strike statutes down based not upon substantive concerns.  Judicial review according to Stone is now based upon upholding the political process:  

i. Court can strike legislation when it violates the limits of the BOR.

ii. Court will protect rights that give you the ability to defend yourself using the democratic process:

· Right to vote

· Right to free speech

iii. Court will protect rights of “discrete & insular” minorities.  Assumption here is that even if the political process rights of minorities are protected, prejudice against particular groups prevents their participation in the democratic process (say if both majority parties refuse to deal with the representatives of a particular group; if the animosity is strong enough that Senator A would rather see his pet legislation die rather than reach out to Group B to get the necessary votes)
b) Ackerman Article on Fn. 4:
i. Point of Fn. 4 is that we want minorities to lose for good reasons not for bad ones.  

ii. He dissects the terms of the Fn:

· Discrete Minorities – easily identifiable (African Americans).  

1. Anonymous minorities (opposite of discrete) – homosexuals – can’t be seen from the outside.  This is not the people we protect.  

· Insular – isolated; tightly-connected & cohesive (African Americans).  Why – where these groups appear they tend to interact with each other socially.  

1. Diffuse minorities (opposite of discrete): the poor.  

iii. Ackerman says that the approach of Fn. 4 is incorrect from a pluralist political science point of view ( discrete and insular minorities do well in the interest group process:  
· Discreteness allows them to use social sanctions to more punish members of their members who do not contribute their share to advance the issues that affect the group (eliminating free rider problem).  
· Discreteness causes members of the group to self-identify and thus increases that they will want to support the causes of the group (they can’t pass for the majority).  
· Insularity makes it easy to organize individuals in the group (costs of organizing are low).  
iv. In light of Ackerman argues that we as a society need to be concerned about legislation affecting the interests of diffuse and anonymous minorities (like the poor).  
· Because they are diffuse they are difficult to organize.  
· They are anonymous and are thus difficult to shame (free rider problem) & identify (hard to begin organizing).  
v. Ackerman thinks we need to think about how we’re going to structure Fn 4 ( no need to abandon the idea that we need to protect certain groups that will be excluded from the political process, but we do need to come up with some other rationale for strict scrutiny b/c political science works against this rationale.  

vi. Ackerman suggests that the point of Fn. 4 is to deal with prejudice.  One person’s prejudice however is another’s principle.  Defining prejudice however cannot be done without making value-based judgments.  How do we make these judgments?  Ackerman suggests:

· Expand the judgment beyond blacks and Jews

· Come to the realization that this is a substantive value (anti-discrimination) that the courts need to protect  

1. Judiciary has to be able to say that there are certain constitutional values that cannot be touched

2. Ely approach through neutral principles and procedural justices cannot work, says Ackerman.  He seems to be focused on looking at the practical situation in the US & wants a results-oriented approach that will change the power dynamic in the US.  

D. Discriminatory Intent v. Discriminatory Effect:

1. Major issue: how do we deal with facially-neutral laws where the Court cannot divine the intent of the legislature if those laws have a disproportionately large impact upon racial minorities? 

2. Washington v. Davis, US, 1976, p. 546

a) Facts:  Π were unsuccessful black applicants for positions on the police force; they claim a test measuring verbal ability, vocabulary, and reading comprehension unconstitutionally (violation of EPC) discriminated against them.  Evidence supported that a higher percentage of blacks than whites failed the test.  Πs do not claim that the test constituted intentional or purposeful acts of discrimination.  

b) Holding:  A law, neutral on its face, and serving ends otherwise within the power of government to pursue has never been held invalid under the EPC simply because it may affect a greater portion of one race than of another.  Disproportionate impact is not irrelevant, but it is not the sole touchstone of an invidious racial discrimination forbidden by the Constitution.  Standing alone, it does not trigger the rule that racial classifications are to be subjected to the strict scrutiny and are justifiable only by the weightiest of considerations.  Such investigation will only be triggered when the “totality of the circumstances” suggest discriminatory intent.  Law here therefore does not get strict scrutiny (not enough evidence of discriminatory intent) & it passes the rational basis test.  

c) Concurrence (Stevens):  The line between discriminatory purpose and discriminatory impact is not nearly as bright, and perhaps not as critical, as the reader of the Court’s opinion might assume.  When the disproportion is dramatic, it does not matter whether the standard is phrased in terms of purpose of effect.  

d) Remember:  This case basically says: the EPC is about process not substantive results.  As long as invidious motivations were not the cause of a law’s enactment, the fact that it disproportionately disfavors a suspect class is not enough to trigger strict scrutiny.  
e) Rodriguez Says:  This lets the state off the hook; it has no affirmative duty (or incentive) to remedy past discrimination (other than political pressure).  Counters:

i. Couldn’t every law/decision be open to challenge at this point if we accepted disparate impact (say more blacks fail driver’s license test than whites)?  
ii. What would the remedies be?  Wouldn’t we be putting the court back in the policymaking role?  

3. Yick Wo v. Hopkins, US, 1886, p. 559 – local ordinance prohibited operation of a laundry in wooden buildings w/o permit.  Permit applications by all Chinese nationals were denied; all but one permit application by non-Chinese were granted.  Δ was convicted of violation.  Court overturns conviction, holding that a statute passed for neutral reasons, if applied in a discriminatory manner that amounts to a denial of equal protection by the state cannot be upheld.  

4. Gomillion v. Lightfoot, US, 1960, p. 559 – AL statute altered the shape of the city of Tuskegee form a square to a 28-sided figure.  New boundary removed from the city all the black voters without removing any white one.  Court holds that this violates the 15th Amendment b/c though facially neutral, the legislation is solely concerned with segregating white and colored voters by fencing negro citizens out of town.  

5. Palmer v. Thompson, US, 1971, p. 562 – City closed municipal pools following court-ordered integration.  Court upheld decision, stating that “no case has held that a legislative act may violate equal protection solely because of the motivations of the men who voted for it.  

a) Take-Away:  Palmer & Davis together stand for the principle that neither discriminatory intent alone nor discriminatory effect alone will allow a court to apply strict scrutiny to a facially-neutral law.  

6. Personnel Administrator of MA v. Feeny, US, 1977, p. 558 – Court elaborates on the meaning of “discriminatory purpose” within the facially-neutral context.  Discriminatory purpose implies more than intent as volition or intent as awareness of consequences.  It implies that the decisionmaker selected or reaffirmed a particular course of action at least in part “because of,” not merely “in spite of” its adverse effect upon and identifiable group.  
a) Though decision is in the gender context here, McClesky applies the holding to the race context.  
7. Village of Arlington Heights v. Metropolitan Housing Development Corp., US, 1977, p. 550

a) Facts:  MHDC applied to Δ for the rezoning of a15-acre parcel from single-family to multiple-family.  MHDC planned to build 190 clustered, racially-integrated townhouse units for low- and moderate-income tenants.  Δ denied the rezoning request; Π sued alleging racial discrimination & violation of the EPC.  

b) Holding:  Where there is a proof (based upon a “sensitive inquiry into . . . circumstantial and direct evidence of intent) that a discriminatory purpose has been a motivating factor in the decision, strict scrutiny will be applied.   The impact of official action (disproportionate impact) may provide an important starting point.  Such a pattern, when stark and unexplainable except on grounds of race, will constitute substantial proof.  Otherwise, the court should look into 1) the historical background of the decision, particularly if it reveals a series of official actions taken for invidious purposes; 2) specific sequence of events leading up to enactment (something fishy happens); 3) departures from normal procedural sequence; 4) substantive departures, particularly if the factors usually considered important by the decisionmaker strongly favor a decision contrary to the one reached.  Respondents here failed to carry their burden of proving that discriminatory purpose was a motivating factor in Δ’s decision.  

c) Remember:  This standard makes it much more difficult to challenge a one-shot decision ( it will be much more difficult to gather evidence proving discriminatory intent.  
8. McClesky v. Kemp, US, 1987, p. 569

a) Facts:  McClesky, black, was convicted of murdering a white cop in GA.  He alleges that the GA capital sentencing scheme was administered in a racially discriminatory manner in violation of the EPC.  To support the claim he pointed to the “Baldus study” which concluded that, after taking into account a variety of non-racial variables, defendants charged with killing whites were 4.3 times more likely to get the death penalty as those charged with killing blacks (and that black Δ who killed white victims were most likely to get death).  

b) Holding:  A Δ who alleges an EPC violation has the burden of proving “the existence of purposeful discrimination.”  Δ, to prevail, must prove that the decisionmakers in his case acted with discriminatory purpose; but he offers no evidence specific to himself that would support an inference that racial considerations played a part in his sentence.  Though statistics have been used as proof of intent to discriminate in Title VII cases, that application is not transferable to the trial and sentencing process.  This is b/c: 1) prosecutors have no opportunity to rebut the study as they would in Title VII cases; 2) discretion is inherent and essential to the criminal justice process.  Δ also fails to prove that the State acted with a discriminatory purpose by enacting statute with allegedly discriminatory application.  Discriminatory purpose implies that the decisionmaker selected or reaffirmed a particular course of action at least in part “because of,” not merely “in spite of” it adverse effects upon an identifiable group (MC does not prove this).  Feeny.
c) Dissent:  GA’s legacy of a race-conscious criminal justice system, as well as this Court’s own recognition of the persistent danger that racial attitudes may affect criminal proceedings, indicate that MC’s claim is a valid one.  It would be unrealistic to ignore history in assessing the plausible implications of MC’s evidence.  Sentencing data, history, and experience all counsel that GA has provided insufficient assurance of the heightened rationality that we have required in order to take a human life.  Reliance on race in imposing capital punishment is antithetical to the very rationale for granting sentencing discretion.   

E. Affirmative Action:

1. Background Views:
a) The court more or less moved from a ban on segregation to ban on racial classification.  Anti-classification rationale makes sense if it is not tied to attempts to uproot inequality; it is a good prophylactic measure to prevent racism.  

b) Affirmative Action - race conscious policies intended to increase representation of racial and ethnic minorities.  

c) In Rodriguez’ view, an originalist interpretation of the 14th Amendment does not foreclose race-conscious policies intended to help blacks.  Freedman’s Bureau formed by the Reconstruction Congress provided funding/subsidies for black schools.
d) Political process theory also points away from a colorblind approach to the constitution.  The fact that a white majority enacts legislation that benefits minorities at its own expense should not arouse suspicion of the Court.  

e) Thomas argues that AA & race consciousness harms minorities by perpetuating stereotypes of inferiority.  
f) Some argue that white individuals are not part of a formalist majority who should not be disadvantaged because of the sins of their ancestors.

2. University of California v. Bakke, US, 1978, p. 576 - UC Davis sets aside 16 out of 100 seats for minorities in its medical school.  Four justices apply intermediate scrutiny (would have screened to make sure that there were no pernicious programs hidden as beneficial ones), upholding the program.  Four justices strike down the program as a violation of Title VI of the CRA.  Justice Powell strikes down the quotas, but does not think that the use of race conscious policies is unconstitutional in educational setting:

a) Powell thinks strict scrutiny is needed for racial classifications whether the classification is benign or invidious.

b) Remedying past discrimination or general societal discrimination is not a compelling state interest (does not justify race-conscious policy).  
c) Remedying state-sponsored discrimination is a compelling state interest & so is diversity.  Sweatt.

d) Powell finally says that this program fails b/c it is not narrowly tailored; he says that you can’t use rigid quotas.  Race can be given a plus, but no quotas (he likes the Harvard admission plan).  
3. City of Richmond v. J.A. Cronson Co., US, 1989, p. 578 – City ordinance required any entity that received a contract form the city to subcontract 30% the work to MBEs (50% of population was black).  Court decides:

a) Apply strict scrutiny anytime a racial classification is used (even in beneficial cases).  

i. Congress, under § 5 of 14th Amendment may be able to enact prophylactic legislation on discrimination.  States do not have this power and § 1 constrains State power.  
ii. Political process problems also exists (legislature is majority AA).  
b) Remedying past societal discrimination is not a compelling state interest justifying racial classification.  Only the compelling interest of remedying past discrimination by the state actor is a compelling enough interest to allow for race-conscious AA.  

c) The state has to first attempt race-neutral alternatives (it didn’t consider any here). 
4. Adarand Constructors, Inc.v. Pena, US, 1995, p. 581

a) Facts:  Π claims the Federal Government’s practice of giving general contractors on government projects a financial incentive to hire subcontractors controlled by “socially and economically disadvantaged individuals,” and in particular, the government’s use of race-based presumptions in identifying such individuals, violates the EPC (incorporated through Vth Amendment).  Π’s firm had lowest contract bid, but the K was given to an MBE b/c the federal government provides additional payment for hiring such a subcontractor.  

b) Holding:  All racial classifications, imposed by whatever federal, state, or local government actor, must be analyzed by a reviewing court under strict scrutiny.  “Good intentions” alone are not enough to sustain a supposedly “benign” racial classification.  Whenever the government treats any person unequally because of his or her race, that person has suffered an injury that falls within the language of the EPC; for the action to be upheld, the government must prove that a compelling governmental interest justifies the infliction of interest.  When race-based action is necessary to further a compelling interest, such action is constitutional if it satisfies the “narrow tailoring” test.  Case remanded for further consideration not inconsistent with the opinion.  

c)  Remember:  Strict scrutiny applies to all legislation classifying on the basis of race.  In the employment context, only past discrimination by the State is a compelling interest that allows for race-conscious decisionmaking.  
d) Benefits of this approach:  

i. Avoids notion of debtor race and creditor race.  

ii. Prevents the use of government to divide societal spoils between different races.

iii. Is in congruence with Washington v. Davis.  Discriminatory intent is what triggers strict scrutiny (disparate impact not enough). 

e) Problems with this approach:  
i. State cannot provide prospective relief – focus must be retrospective (and divisive as such).  
ii. It is very difficult to identify past discrimination
iii. Counter-majoritarian nature of Adarand
5. Grutter v. Bollinger, US, 2003, p. 594

a) Facts:  Law school admission policy required admissions officials to evaluate each applicant based upon an entire file (personal statement, essay, recommendation, grades, LSAT, etc.).  They also looked @ diversity, especially “racial and ethnic diversity with special reference to the inclusion of students which have been historically been discriminated against, like AA, Hispanics, and NA, who without commitment might not be represented . . . in meaningful numbers.”  Π, a white MI resident, brought suit claiming she had not been admitted b/c the Law School had relied on race in violation of the EPC.  

b) Holding:  All uses of race are subject to strict scrutiny, not all are invalidated by it.  When race-based action is necessary to further a compelling government interest, such action does not violate the constitutional guarantee of equal protection so long as the narrow-tailoring requirement is also satisfied.  In the context of higher education, student body diversity is a compelling state interest that can justify the use of race in university admissions.  The Law School’s educational judgment that such diversity is essential to its educational mission is one to which we defer.  Outright racial balancing is unconstitutional, but here the school is trying to “enroll a critical mass of minority students.”  Such diversity has substantiated benefits: cross-racial understanding; better class discussion; benefit to American business (they are competing in a global marketplace); meeting military needs a diverse and qualified officer corps; law schools train our future leaders.  To be narrowly tailored, a race-conscious admissions program cannot use a quota system, it may only consider race or ethnicity as a “plus” is an applicant’s file without insulating that individual from comparison to other candidates.  “Some attention to numbers” is acceptable, but individualization is necessary.  Narrow tailoring does not require exhaustion of every conceivable race-neutral alternative; nor does it require that the university be less elitist.  What it does require is “good faith consideration of workable race-neutral alternatives that will achieve the diversity the university seeks.”   Race-conscious admissions policies must be limited in time . . . we expect that 25 years from now, the use of racial preferences will no longer be necessary to further the interest approved today.  

c) Rehnquist Dissent:  This program is nothing but racial balancing & therefore unconstitutional.  The proportion of minorities is representative of their proportion in the applicant pool ( this critical mass argument is just a sham.  
d) Kennedy Dissent:  Diversity is merely the current rationale for a policy that proponents would prefer to justify on other grounds.  By deferring to the law schools’ choice of minority admissions programs, the courts will lose the talents and resources of the faculties and administrators in devising new and fairer ways to ensure individual consideration.  

e) Scalia Dissent:  The “educational benefit” described here has nothing to do with law school – it can be learned in kindergarten – it is merely the benefit of interacting with others.  If U of M can use this rationale to discriminate on the basis of race, what government agency can’t when it’s hiring employees?  

f) Thomas Dissent:  1) Diversity is not a compelling enough of a state interest to justify racial discrimination in conflict with the EPC.  Only national security (Korematsu) has been accepted as such an interest; the best interest of the child (Palmore) was rejected.  There is no pressing public necessity in maintaining a public law school (AK & MA don’t even have one) and certainly not an elite law school; neither are marginal improvements in legal education.  Furthermore, there are other methods that could be used to achieve a racially aesthetic student body – CA provides an example; besides, a school has no right to discriminate in order to be an “elite” institution – it just can’t use these standards hand-in-hand with discrimination.  Finally, many studies show affirmative action hurts competition: minorities can’t compete; they come out unprepared at times; it stigmatizes minorities, especially those that would have gotten in without help.  
g) Remember:  Rodriguez thinks diversity is a good rationale b/c it allows for prospective relief.  

6. Gratz v. Bollinger, US, 2003, p. 608

a) Facts:  U of M undergrad school used a point system to score applicants (150 point scale).  20 points were awarded to those from minority groups (none of the other soft activities were worth this much).  There was little individualized review (people with scores over 100 were generally admitted).  

b) Holding:  Bakke emphasized the importance of considering each applicant as an individual.  This policy provides no such individualized assessment and is unconstitutional

c) Souter Dissent:  This program is ok; it can be distinguished from Bakke, exposing the minority applicants to enough competition to allow the selection process to be constitutional.  College here is being punished for being open about their use of race ( the law should not reward hiding the ball.
d) Remember:  The key here seems to be individualization ( individualized programs that provide minority preferences are ok, while mechanical ones that provide minority preferences are not.  

IV. Equal Protection IV: Extending the Paradigm to Other Classifications:

A. Gender Classification:

1. Background information:

a) Originalist perspective would not read the 14th Amendment to include gender classification ( authors specifically included the word male.  At the time the Amendment was passed, women were denied many civil rights.  
b) Political process theory ( would suggest we need to worry little today (despite a history of disempowerment) b/c women control over 50% of the vote today.  

i. Counter: 

· There are not many women in higher office.  Suggests some sort of political process failure.  

· A BS “false consciousness” argument about voting women not voting according to their true interests.

c) Gender is similar to race in certain ways ( suggests some higher form of scrutiny, perhaps strict scrutiny.  

i. An immutable characteristic 

ii. History of subordination
d) Court also recognizes that there are inherent differences between men and women ( it therefore applies an intermediate standard of review to take allow the law some leeway in distinguish between genders.   
2. The Thee Approaches to Gender Cases:

a) Statutes that reflect overbroad stereotypes are struck down under the EPC

b) Remedial AA cases – court permits distinctions between the genders in the law in order to improve the economic status of women as long as those laws are tailored toward remedying economic status of women

c) Natural differences – court will uphold distinctions made on sex b/c they find those to be natural differences: pregnancy is the usual example.  

3. Stereotype Cases:

a) Stereotypical ways of thinking once prevailed: 

i. Bradwell v. IL, US, 1873, p. 622 – Court rejected an attack on IL’s refusal to license a woman to practice law based upon the P&I clause – one justice did so because women’s place was in the home.  

b) Court Begins to Strike Down Laws Based Upon Overbroad Generalizations:

i. Reed v. Reed, US, 1971, p. 624 – first case to invalidate a gender classification under the EPC.  Law giving males preferences over females in the administration of wills b/c men were likely to have more professional training fails rational basis review.  

ii. Stanley v. IL, US, 1972, p. 626 – strikes down statute that automatically made children of unwed fathers wards of the state upon death of mothers.  No similar treatment for unwed mothers.  Court strikes down statute under DPC.  Argument is that underlying rationale is desire to end stereotypes.   

iii. Frontiero v. Richardson, US, 1973, p. 624 – court invalidates law allowing servicemen to automatically claim dependent benefits for a spouse but requiring servicewomen to prove their husbands were dependent.  Administrative convenience is not enough to justify classification under EPC; court once again breaks down stereotypes.  
iv. Mississippi University for Women v. Hogan, US, 1982, p. 637 – Court strikes down MS law that provides for education at prestigious nursing school only to women.  It does so partially because the classification is based upon inaccurate assertions about the proper roles of men & women.  
c) Craig v. Boren, US, 1976, p. 629

i. Facts:  OK statute prohibits the sale of 3.2% beer to males under age 21 and to females under age 18 (but not the consumption of such alcohol).  Π challenges the gender-based differential as a violation of the EPC of the 14th Amendment.  State relies on statistics that .18% of females and 2% of males in the 18-20 age group are arrested for drunk driving.  

ii. Holding:  Statutory classifications that distinguish between males and females are subject to scrutiny under the EPC.  To withstand constitutional challenge, classifications by gender must serve important governmental objectives and must be substantially related to achievement of those objectives.  State objective of traffic safety is important enough, but the government’s statistics cannot support the conclusion that gender-based distinction is substantially related to the achievement of that objective.  Because only 2% of males act this way, it cannot be said that the necessary fit between means and ends is present.  Further, the fact that men can consume the beer, weakens the government’s argument.  

iii. Remember:  The court is focused on overgeneralization here ( even if men are more likely to drink and drive than women, the court strikes down the law.  The court is striking down laws that enforce and perpetuate traditional gender roles.  
d) US v. Virginia, US, 1996, p. 640

i. Facts:  VMI is public university in the state of VA; it allows only men to enroll.  It has a distinctive mission of producing citizen-soldiers, using an “adversative method;” it has produced notable leaders ( alumni are generals, congressmen, and business execs; they have a huge endowment & an amazing alumni network.  US sued maintaining that the Constitutions EPC precludes VA from making the unique educational opportunities VMI affords male-only.  VA, after losing at the appellate level tried to comply by creating VWIL, a women’s leadership program (one that did not have the same alumni network; endowment; variety of educational options; adversative environment).  
ii. Holding I:  Parties who seek to defend gender-based government action must demonstrate an “exceedingly persuasive justification” for that action.  The burden of justification is “demanding.”  The State must at least meet the important governmental objectives/substantially related means test outlined in Craig.  The justification must be genuine, not hypothesized or invented post hoc in response to litigation & it must not rely on overbroad generalizations about the different talents, capacities, or preferences of males and females.  Physical differences between men and women are recognized, but cannot be used to deny economic opportunity and subordinate (only to compensate – AA rationale).  VA’s justification do not work: 1) diversity in educational approaches reason ( VA has not shown that VMI was established or had been maintained with a view of diversifying, by all-male policy, educational opportunities within the State; 2) VMI adversative method’s educational benefits cannot be made available, unmodified, to women ( this is an overbroad generalization; adversative method, though requiring some changes to accommodate changes, can certainly be used to educate women (women have succeeded at other military academies without destroying their adversative methods).  

iii. Holding II: VWIL affords women no opportunity to experience the rigorous military training.  Rather, it deemphasizes military education, using a cooperative method of education (VA plays into stereotypes).  Additionally, the institution does not compare in its student body, course offerings, faculty, facilitate, and prestige to VMI.  Intangible features matter, Sweatt, and VA has failed to provide any comparable single-gender women’s institution.  

iv. Remember:  This is treated as a stereotype case.  DOES THAT MEAN THAT WEHRE NO STEREOTYPE IS USED, THE TEST IS RATIONAL BASIS?  Separate but equal concept seems to go against Brown.  The VMI option does not seem to benefit most women, only small portion.  Maybe creating a similar environment that can attract more women would be the better alternative.  
4. Remedial AA cases:

a) All these cases are from before Adarand ( it is not clear how they would turn out today.  
b) Colafano & Goldfar – court upheld social security statute which grants survivor benefits to widow automatically & strikes down SS law that grants survivor benefits to widowers only if they can prove that they were dependent on their wives for more than 50% of their income.  
i. Distinction disadvantages women who worked compared to men who didn’t ( based on a stereotype of male breadwinner & female domestic.  
c) Webster – court decision that seems in contrast to Goldfar.  Benefit formula permitted women to exclude low-earning years (idea was to compensate women for lack of access to the job market).  This is not based on a stereotype, the court says, it is based upon a discriminatory reality ( thus it is a permissible affirmative action.  

d) How do we harmonize these cases?  Maybe by focusing on incentive ( both these decisions provide incentives for women to work rather than to stay at home.  
e) Is this an appropriate type of distinction to draw?  
i. The court is enforcing a substantive view that that we should regard women as wage-earners ( this might be ok b/c they are doing it in the context of a democratically-fueled women’s rights revolution.  
ii. Problem: this is Countermajoritarian; limits power of states to ameliorate the situation of women.  
5. Natural Differences Cases:

a) Statutory rape & selective service ( court recognized gender differences in these statutes as permissible:  

i. Michael M. v. Sonoma County Superior Court, US, p. 649 – A male gets convicted under statutory rape law (he is 17;statutory rape is only male on female).  Challenges classification, but court upholds.  Girls have a natural disincentive to engaging in sex before maturity (pregnancy).  Boys do not have this natural disincentive ( thus where nature fails to provide, the law does through absolute liability to statutory rape.  This is a natural difference.
ii. Rostker v. Goldberg, US, p. 649 – women excluded from draft registration.  Men have to register ( Rostker challenges on EPC ground.  Permissible classification b/c it reflects the general female exclusion from front-line combat, thus it makes sense only to conscript men.  
b) Nguyen v. Immigration and Naturalization Service, US, 2001, p. 650.  

i. Facts:  N was a bastard child, born in Vietnam, whose father is a US citizen, and whose mother is a citizen of Vietnam.  N came to the US at 6, became a lawful permanent resident, and was raised by his father.  At 22, he was convicted of sexually assaulting a child & the INS initiated deportation proceedings.  Father got a DNA test proving his parentage, and N sought to claim US citizenship.  Under immigration law, a child born abroad to unmarried parents automatically acquires US citizenship if the child’s mother is a US citizen; if the father is a US citizen, a child can be naturalized if the blood relationship between the child and his father is established by clear and convincing evidence, the father agrees in writing to support the child, and, if before 18, the child or father obtains formal recognition of paternity.  Formal recognition was not requested, and the INS rejected N’s claim to citizenship.  

ii. Holding:  First important interest to be served by the statute is the importance of assuring that a biological parent-child relationship exists.  With mother, this is verifiable from the birth itself.  With the father, such presence provides no proof.  Just as neutral terms can mark discrimination that is unlawful, gender specific terms can mark a permissible distinction; here the use of such terms takes into account a biological difference between the parents.  The differential treatment is inherent in a sensible statutory scheme; fathers will always have to take affirmative steps, and it is up to congress to decide what those steps will be.  The second important interest furthered in a substantial manner is the determination to ensure that the child and the citizen parent have some demonstrated opportunity or potential to develop not just a relationship that is recognized, but one that consists of real ties between child and parent (plus the US).  Meaningful relationship inheres at the even of birth for citizen mothers ( opportunity for meaningful relationship exists at birth.  The same is not true for unwed fathers ( fathers may not even know that they have children overseas.  The importance of the governmental interest at issue here is too profound to be satisfied merely by conducting a DNA test.  Scientific proof of biological paternity does nothing, by itself, to ensure contact between father and child during child’s minority.  As for the “substantially related” prong, Congress chose a formal scheme, rather than a subjective and possible intrusive and difficult one attending to an inquiry into a particular bond or tie.  The difference between men and women in relation to the birth process is a real one, and the principle of equal protection does not forbid Congress to address the problem at hand in a manner specific to each gender.

iii. Dissent: Existence of comparable or superior sex-neutral alternatives has been a powerful reason to reject sex-based classification (DNA test should be enough to prove paternity for both sexes).  Existence of an actual relationship between parent and child is a questionable governmental interest.  Even if it is, available sex-neutral alternatives would replicate or exceed the fit between means and ends here.  Mother’s presence at birth as creating a bond between mother and child is a concept that relies on overbroad generalizations.  Arbitrary distinctions between sexes that deny opportunity are EPC violations.  
c) The best example of the natural difference between men & women is pregnancy.  The cases have been split into three categories:

i. Neutral Treatment of Pregnancy:  Geduldig v. Aiello, US, 1974, CP – pregnancy-related disabilities were not covered by the CA insurance scheme.  Court says that while only women get pregnant, it does not follow that all pregnancy-based classifications are gender-oriented.  Lots of non-pregnant women are out there, and they are not impacted by the provision.  No EPC violation.  

· Dissent: they are using a gender-linked trait ( does not apply to women in all capacities in which they become disabled, thus subjecting them to disfavorable treatment in comparison to men. The disadvantage comes from a biological fact ( it affects only women.  
· This burden arguably has an affect on woman’s capacity to participate in the workforce ( if they choose to have kids they are disadvantaged.  
· Congress passes the PDA as a response ( prohibits discrimination on the basis of pregnancy/childbirth.  Suggests we should let Democracy take care of this.
ii. Favorable Treatment for Pregnancy: California Savings & Loan Association v. Guerra, US, 1987, CP – CA passed law that made it illegal to refuse giving women leave of 4 months, but does not give fathers the same benefits.  This is a classification that singles out women for favorable treatment, and court upholds it b/c it enables both men and women to participate in workforce.  
· But why might this favorable treatment be bad?

1. If employers have to allow women leave, it might make women less attractive employees. 
2. It might also undermine the goal of improving their status in their workplace ( encourages stereotypes of women as child-nurturers.  

· Is there an argument that this is wrong and that FMLA equal treatment is a bad idea?
1. There is a natural difference ( women will still have to take care the child at first – they will bear the vast majority of childbearing.  FMLA is bad b/c it discourages states from giving women preferential treatment that allows them to more easily take time, recover and take care of the children. 

iii. Unfavorable Treatment for Pregnancy:  UAW v. Johnson Controls, Inc., US, 1991, CP - Johnson & Johnson had policy preventing women with childbearing capacity from holding positions that exposed them to a lot of lead.  Court holds that employer can’t discriminate against women based upon reproductive capacity; they can only do so if the reproductive capacity is the basis for the job.  This is under Title VII.

iv. Stereotype v. real difference construct will not always help you ( it is difficult to use it to promote equality.  
6. Intermediate scrutiny has embedded within it the stereotype v. real difference analysis.  It is part of the fit/means prong.  If the legislature classifies on the basis of a real difference, fit is achieved; if it classifies on the basis of a stereotype, the legislation fails EPC analysis because the means are cannot be substantially related to the ends to be achieved.  

B. Alienage (non-citizenship status):

1. Sugarman v. Dougall, US, 1973, p. 690 - Aliens were ineligible for the civil service exam in NY, but political appointments at high levels of government were exempt.  Court strikes this down as an EPC violation under strict scrutiny analysis, but acknowledges that the State has an interest in defining its own political community.  It says however that individualization was necessary & this statute is underinclusive (menial jobs do not require connection political community) and overinclusive (aliens are not barred from political jobs).  
a) Rehnquist dissent: non-citizens can become citizens through naturalization ( they have power to remove the burden imposed by law ( not like race.  Also, as long as there are clever lawyers, there will always be an argument for why a class should be suspect ( court needs to stop with all this or the judiciary will get too involved otherwise.  
b) Does it actually make sense to subject alienage to strict scrutiny?  Non-citizens can’t vote ( they are paradigmatic case of the class that needs protection.  Yet, this group characteristic is not immutable.  
2. Exception to the application of strict scrutiny:  Congress has more freedom to act than states.  Strict scrutiny does not apply to policies of Congress that classify on basis of alienage b/c Congress has independent authority to over immigration policy.  Matthews v. Diaz, p. 697. 
C. Other Classifications:
1. Cleburn, p. 710 (see above) - 5th Cir had applied a heightened standard of scrutiny; Supreme Court overturns.  Why?

a) Institutional roles – court can’t have capacity to judge in this complex area

b) Lots of legislation on mental handicap issues – this is not a discrete and insular class subject to prejudice ( they are not politically powerless
c) Court says we can’t start down this road of creating all kinds of suspect classes just b/c we feel sorry for them.  Then the mentally ill, disabled, and so on are going to ask for it & the legislature will then throw up its hands and say: let the courts handle it then.
2. Dissenters say that this is wishful way of thinking – lots of discrimination in their case historically.  
D. Sexual Orientation:
1. Arguments for giving heightened scrutiny to classification based upon sexual orientation:

a) No originalist argument

b) Immutable characteristic?  Maybe, but not a good argument.  

c) Stereotype analysis ( stereotype exists that same-sex parents are not as good as opposite sex parents.  As such, it is similar to gender context.  
d) Long history of discrimination.  Gays have been socially excluded; gays have been categorized as mentally ill; not allowed to participate in marriage; de-humanized in many ways; forced to cover their identity; criminal sodomy laws.  

e) Characteristic that defines the class has no relation to any of the capacity of the act being performed (or that they would be prevented from performing by discrimination) ( in this it is similar to racial discrimination.  
f) They are a discrete group (argument that they don’t have political power) ( but weak argument.  They do seem to have at least some political influence (as Romer shows); they don’t need any special protection.  

2. Arguments against give homosexuality classification heightened scrutiny:
a) These laws are not about criminalizing conduct & conduct laws are not subject to heightened review unless they violate a fundamental right.  
b) They are not a discrete minority ( they can influence the political process
c) Legitimacy – does the Supreme Court have the power to decide moral questions?  Why can’t legislatures make this decision?  This is a moral debate that might not be up to the courts to answer.  

d) Immutability argument is weak ( sexual orientation may not be controllable, but engaging in sexual lifestyle is a choice. 
3. Romer v. Evans, US, 1996, p. 666
a) Facts:  Colorado passed a constitutional amendment denying local governments the power to enact antidiscrimination measures protecting “homosexual, lesbian, or bisexual orientation, conduct, practices, or relationships.”  Several municipalities had enacted such laws.  EPC challenge.  

b) Holding:  The amendment withdraws from homosexuals, but no others, specific legal protection from the injuries caused by discrimination and forbids reinstatement of these laws and policies.  Court says the Amendment creates a political process problem for gays by making it harder for them to change laws that go against their interests (they must submit to the Amendment process).  The amendment fails the rational basis test: 1) it imposes a broad and undifferentiated disability on a single named group (it is both too broad [lots of impact] and too narrow [1 single trait]).  2) Its breadth is so large that any justification other than anti-gay animus is irrational.  3) It lacks a rational relationship to legitimate state interests (religious and moral objection to serving gays is not a legitimate state interest; neither is conserving state resources).  Laws of this kind raise the inevitable inference that the disadvantage imposed is born of animosity toward the class of persons affected.  ECP protects against bare desires to harm a politically unpopular group.  Moreno.  The harm to gays here overshadows any legitimate justifications for the law.  

c) Dissent:  One can consider certain conduct morally reprehensible: murder; polygamy; animal cruelty.  Moral disapproval provides those laws with legitimacy; why not these laws as well?  Rational basis test is met b/c state expression of moral disapproval is a legitimate end.  This is merely the democratic process at work ( homosexuals can always overturn constitutional amendments (they got 46% of the support here).  The law merely denies preferential treatment  it does not violate the EPC.  
4. Lawrence v. Texas (O’Connor Concurrence), US, 2003, CP

a) Facts:  Δ is convicted under a criminal statute which makes homosexual sodomy illegal.  

b) Holding:  EPC analysis is most often successful where the challenged legislation inhibits personal relationships (like here).  TX statute makes homosexuals unequal in the eyes of the law by making particular conduct subject to criminal sanction (Δ would have criminal record and be subject to all kinds of burdens).  Moral disapproval of this group, like a bare desire to harm the group, is an interest that is insufficient to satisfy rational basis review under the EPC (legal classifications must not be drawn for the purpose of disadvantaging the group burdened by the law).  The law raises the inference that the disadvantage imposed is born of animosity toward the class of persons affected.  Distinction making conduct illegal (but not homosexuality) is of no avail ( if conduct was the problem, the law would apply across the board to straights as well.
5. Goodridge v. Department of Public Health, MA, 2003, CP

a) Facts:  Πs (same-sex couples) attempted to obtain a marriage license from a city clerk’s office.  Applications were denied.  They filed suit.  

b) Holding:  There is no rational basis for denying the benefits of marriage to same-sex couples (thus the State EPC and DPC require that Π be allowed to marry).  Marriage has lots of benefits (it stabilizes our society) and gives the married lots of benefits.  Court rejects government rationales: 1) provide a favorable setting for procreation (no good b/c it is underinclusive; does not deny marriage to infertile couples or couples that do not intend to have children); 2) ensure an optimal setting for child rearing – two parent family of opposite sex (no good, permitting same-sex marriage will not increase the number of opposite sex marriages; the law disadvantages children of same-sex couples by denying them benefits); 3) economy of resources - same-sex couples are wealthier ( they need fewer benefits (no good; same sex couples have dependents too; this rationale is underinclusive – it does not deny benefits of marriage to other rich people).  Additionally, allowing same-sex marriage does not break down the institution of marriage (rather, it will strengthen it).    
c) Alternative Rationale:  EPC violation b/c the marriage laws discriminate on the basis of sex & therefore intermediate scrutiny applies.  Man who marries a man is being discriminated against b/c he wants to marry a man (where women could marry a man no problem).
d) Remember:  Does Romer + O’Connor Concurrence in Lawrence make this outcome a foregone conclusion?   
E. Wealth Classifications:  
1. The theoretical background:

a) The court has applied heightened scrutiny in certain cases based on a hybrid EPC/DPC analysis.  
b) Skinner v. Oklahoma – court finds that’s the case deals with “a basic civil right of man” (read fundamental-type interest under DPC) and strikes down a sterilization law b/c the law treats two similarly-situated thieves differently (and EPC-type violation).  Though neither the DPC nor the EPC alone would be grounds for applying strict scrutiny and holding this unconstitutional, combined they invalidate the law.  
c) The court then takes this hybrid structure and uses is to imply certain affirmative obligations that the State has toward the indigent (see caselaw below for detail).  
2.  The Poor as a Suspect Class under the EPC?
a) Yes b/c:

i. They are an insular group – they tend to be segregated from the rest of society.

ii. Political process view – the poor lack organization, skills, wealth and time, all the characteristics that an interest group needs in order to lobby government to protect its interests/shower it with benefits.  

iii. History of discrimination against the poor exists:

· They were denied suffrage until the 20th century.  

· Anti-poor legislation existed on the books

· People look down on the poor, they carry a certain stigma.

iv. Economic class plays is irrelevant to issues such as qualification for employment.

b) No b/c:

i. The poor are represented – lots of legislation (progressive SS benefits; medicaid; welfare benefits) redistribute wealth from the rich to the poor. 

ii. They are not discrete under Carolene Products – no way to tell that someone is really poor.

iii. It is not an immutable characteristic; rather people move in and out of poverty all the time.  

3. Court Uses the EPC to Aid the Indigent:
a) Griffin v. IL, US, 1956, p. 702 – holds that the EPC requires states to provide trial transcripts or their equivalent to the indigent that appeal their convictions.  The court implies that there is a fundamental-type right to a fair defense in a criminal appeal. 

b) Douglas v. CA, US, 1963, p. 702 – holds that the states must provide indigents with counsel of a first appeal of right to challenge a criminal conviction under similar reasoning.  

c) Harper v. VA, US, 1966, p. 702 – holds that a state law conditioning the vote (implied fundamental interest) on a $1.50 poll tax denied equal protection.

d) Harlan Dissent:  Says the court is heading down a slippery slope with this jurisprudence ( it will never end; people will constantly be asking for more.  This kind of affirmative obligation is inconsistent with the foundations of our Constitutional law (our Constitution is intended to restrain the State, not impose empower it to fulfill affirmative duties) & with Washington v. Davis (state has no affirmative duty to equalize; just a duty not to harm).  By getting involved the court is actually creating some bad incentives:

i. Remove all benefits so that no one can claim unequal protection

ii. Create a welfare state

e) San Antonio School District v. Rodriguez, US, 1973, p. 703 – court closes the door.  Πs challenged unequal funding in education that resulted from the use of property-taxation funding.  Πs claimed EPC violation b/c it impinged on a fundamental right of education for the poor.  Court rejects, and applies low-level scrutiny instead.  It states that discrimination against the poor cannot be found here: 1) poor are not clustered into the poorest districts – some may live in rich districts or next to valuable industrial property; 2) there benefit is still enjoyed, just at different levels (no absolute deprivation).  Where wealth is concerned, the EPC does not require “absolute equality or precisely equal advantages.”  
V. Legislative and Adjudicative Enforcement of the 14th Amendment:

A. Congress’ Power under the 14th Amendment:
1. § 5 of the 14th Amendment states that “The Congress shall have the power to enforce this article by appropriate legislation.”  Three major issues have arisen in the interpretation of this provision:
a) Federalism: what is the meaning of “enforcement?”  In other words, how extensively can Congress interfere at the State level based upon this grant of power?

b) SOP:  who gets to decide what “enforcement” means is, the Court or the Congress?

c) Individual Rights: what does this individual right mean?  NO IDEA – ASK CROD.  

2. Katzenbach v. Morgan, US, 1966, p. 301

a) Facts:  Supreme Court precedent had held that a fairly administered English-language literacy requirement for prospective voters did not violate the substantive guarantees of the 14th & 15th amendments.  As part of the VRA, Congress enacted a section which provided that no person which has successfully completed the sixth grade in the US & Puerto Rico (where the predominant language is not English), shall be denied to vote in any election because of his lack of English competency (law made NY State the Puerto Rican community).    

b) Holding:  Court rejects that argument that legislation to enforce the EPC under § 5 of the 14th Amendment is unconstitutional unless the judiciary decides that English-language literacy requirements violate the EPC itself.  Such a construction of § 5 would “depreciate both Congressional resourcefulness and congressional responsibility for implementing the Amendment.”  Congress cannot be limited to abrogating State laws which the Supreme Court has already ruled unconstitutional; Congress can enact prophylactic measures intended to prevent future discrimination, and it ahs the institutional competence to decide whether NY’s requirement constituted an invidious discrimination in violation of the EPC.  Additionally, the State interest is not sufficient.  
c) Dissent:  The court today gives Congress the power to define the substantive scope of the Amendment; until today that task was left to the Judiciary.  There is no factual data supporting a conclusion that Spanish-speaking citizens are as fully capable of making informed decisions in NY elections as are English-speaking citizens or that the legislation was remedial against unconstitutional discrimination of other varieties.  This is a dangerous step in circumventing state sovereignty & Congress might try and use its power under § 5 to contravene judicial decisions that have protected minority rights.  
d) Remember:  Two issues here: 1) what does it mean to enforce § 1; 2) who has the competency to decide when a violation of the 14th Amendment is broken.  The court chooses a rational-basis style review of Congress’ § 5 power.  
3. City of Boerne v. Flores, US, 1997, p. 306

a) Facts:  Local zoning authorities denied a church a building permit.  This action was challenged under RFRA (legislation stating that government cannot substantially burden a person’s exercise of religion even if the burden results from a rule of general applicability unless the government can demonstrate the burden “1) is in furtherance of a compelling governmental interest; and 2) is the least restrictive means of furthering that compelling interest; the statute applied to State and local governments).  RFRA was enacted in response to a Supreme Court decision overturning this very standard (Smith).  Π claims Congress is only protecting by legislation one of the liberties guaranteed by the 14th Amendment (liberty to freely exercise religion) beyond the point that the Court found comfortable in the OR case.  

b) Holding:  The power under § 5 extends only to enforcing the protections of the 14th Amendment. Such power is inconsistent with the suggestion that Congress has the power to decree the substance of the 14th Amendment’s restrictions on the States.  Congress only has the power to enforce (judicial decisions), not the power to determine what constitutes a constitutional violation.  There must be a congruence and proportionality between the injury to be prevented or remedied by Congress and the means adopted to that end.  Lacking such a connection, legislation may become substantive in operation and effect (Congress does not have substantive non-remedial powers under § 5).  Allowing Congress to define its own powers would make the Constitution less than superior, allowing each Congressional majority to change the Constitution and effectively circumvent amendment process.  
c) The Meaning of Proportional & Congruent:  The appropriateness of remedial measures must be considered in light of the evil presented ( strong measures appropriate to one harm may be an unwarranted response to a lesser harm (proportionality).  Preventative measures prohibiting certain types of laws mat be appropriate when there is reason to believe that many of the laws affected by the congressional enactment have a significant likelihood of being unconstitutional.  There is no such evidence here (Congress did not fact-find).  Congruence requires some connection btw. remedy & problem.  It goes way beyond remedying conduct identified as unconstitutional under Smith.  
d) Remember:  This opinion smacks of strong judicial supremacy.  Court, through this case, demands that Congress, through its findings provide evidence of some sort of constitutional violation.  The court pulls back here from the rational basis-style review of Congress’ power in Katzenbach, and replaces it with a more heightened standard of review.    
4. US v. Morrison, US, 2000, CP

a) Facts:  Federal civil remedy under VAWA was premised on § 5 power.  Congress collected voluminous evidence of pervasive bias in state justice systems against victims of gender-motivated violence.  It then concluded that these discriminatory stereotypes often result in insufficient investigation of gender-motivated crime.  Πs claim that this bias denies them the equal protection of the laws, and that Congress therefore acted appropriately in enacting a private civil remedy against the perpetrators of gender-motivated violence to remedy States’ bias and deter future instances of discrimination.  

b) Holding:  The 14th Amendment only prohibits state action, and erects no shield against private conduct however discriminatory or wrongful.  Civil Rights Cases.  Therefore, it provides no power to Congress needed to shape private conduct (VAWA is unconstitutional).  Nor would it have the “congruence and proportionality between injury to be prevented and remedied and the means adopted to that end” needed to justify prophylactic legislation under § 5 b/c:

i. VAWA is not aimed at proscribing discrimination by officials which the 14th Amendment might not itself proscribe; it is directed at individuals who have committed criminal acts motivated by gender bias. (No Congruence).  
ii. VAWA applies uniformly across the nation, but the discriminatory problem does not exist in all states or even most states.  
c) Bryer Dissent:  The civil rights cases can be distinguished; it was intended to end discrimination by private parties against each other; the statute here is intended to rectify the failure of the state to take appropriate action (to him, omission is an act).  Additionally, Congress can sometimes enact remedial legislation that prohibits conduct which is not itself unconstitutional.  The congruence/proportionality test is not offended ( cost imposed upon state is low; it intrudes little into State decisionmaking (it only provides remedies for already illegal conduct); therefore it is not a disproportionate reaction.  
B. Limitations on § 5 Imposed by the 11th Amendment:

1. The 11th Amendment has been interpreted to prevent the suit by citizens of States in federal court (both from citizens and non-citizens).  
a) That sovereign immunity can be abrogated in some cases, but not using the commerce clause power (the 11th Amendment postdates the commerce clause).  

b) It can be abrogated under § 5 of the 14th Amendment b/c the 14th post-dates the 11th.  Therefore, where the Congress wants to open up the State to liability, it must do so within the framework of § 5.  
2. Board of Trustees v. Garrett, US, 2001, p. 312 

a) Facts:  ADA prohibits certain employers from discriminating against qualified individuals with disabilities.  It requires them to make “reasonable accommodations” for disabled workers, including making facilities usable by disabled individuals and restructuring job requirements or schedules to enable individuals with disabilities to perform the job.  Πs sue AL after their requests for accommodation were denied, seeking damages under the ADA.  

b) Holding:  It is the responsibility of the Court, not Congress, to define the substance of constitutional guarantees.  § 5 legislation reaching beyond the guarantees of § 1 must exhibit congruence and proportionality between the injury to be prevented or remedied and the means adopted to that end.  To apply these principles:

i. Identify with some precision the scope of the constitutional right at issue.  The disabled only get rational-basis review under Cleburne.  Under this review, if the classification is rational, States are not required by the 14th Amendment to make special accommodations for the disabled, so long as their actions toward such individuals are rational (they can constitutionally hold on to qualifications that discriminate against disabled).  Therefore, if special accommodations are going to be required, the requirements must come from positive law, not from the EPC.  

ii. Examine whether Congress identified a history and pattern of unconstitutional discrimination by the States (in this case employment discrimination against the disabled).  § 5 authority is only appropriately exercised in response to state transgressions, and the legislative record here fails to identify a pattern of irrational state discrimination in employment against the disabled (a general pattern of discrimination in society is not enough).  

· Does not apply to local governments ( congress does not have to rely on its § 5 authority to open them up to lawsuits.  The 11th Amendment only extends immunity from suit to the States.  
iii. If a history of unconstitutional discrimination is established, see if the means are in congruence and proportionality with the ends of the remedy created.  The duty here (accommodation) exceeds what is constitutionally required (rational basis for classification).  

c) Dissent:  Disagrees that Congress assembled only minimal evidence of unconstitutional discrimination.  Also disagrees that Congress should be required to adopt rules or presumptions that reflect a court’s institutional limitations in the exercise of § 5 authority (criticizes the fact-finding prong).  Finally, rules that interpret § 5 to provide States with special protection run counter to the object of the 14th Amendment (it was designed specifically to extend federal power).  
3. Nevada Department of Human Resources v. Hibbs, US, 2003, CP

a) Facts:  FMLA entitles eligible employees to take up 12 work weeks of unpaid leave annually for several reasons and creates a private right of action to seek both equitable relief and money damages against employers in state or federal court if the employer attempts to interfere with FMLA rights.  Power under § 5.  Πs claim such interference; Δ argues that 11th Amendment bars suit.  

b) Holding:  Congress may enact prophylactic legislation under § 5 that proscribes facially constitutional conduct in order to prevent and deter unconstitutional conduct.  Garrett applies here:

i. Statutory classifications that discriminate between men and women are subject to heightened scrutiny.  The 14th has been violated if State classification does not serve important governmental objectives or if the discriminatory means employed must are not substantially related to the achievement of those objectives.  The justification must also not rely on overbroad generalizations about gender.  

ii. Congress had evidence of a pattern of constitutional violations on the part of the States in this area (employment discrimination based upon stereotype of woman as caregiver is proven by past Supreme Court cases, state-level programs, BLS statistics).  It is enough to justify the enactment of prophylactic § 5 legislation in this case.  Where the level of review is rational basis, Congress must identify not only the existence of characteristic-based state decisions, but a “widespread pattern” of irrational reliance on such criteria.  However, b/c gender discrimination triggers a heightened level of review, it is easier for Congress to show a patter of state constitutional violations in with respect to his particular suspect class.  

iii. Congruence/proportionality standard met. By creating an across-the-board standard for all employees, irrespective of gender, the court attacks the formerly state-sanctioned stereotype that only women are responsible for family care-giving, thereby reducing employers’ incentives to engage in discrimination by basing hiring and promotion decisions on stereotypes.  

c) Kennedy Dissent:  Not enough evidence adduced (historical discrimination is not enough); the federal scheme is not a remedy for sexual discrimination but a benefit program.  The standard cannot be lowered b/c of heightened scrutiny.  
d) Question:  Doesn’t this mean Adarand should have turned out differently.  The heightened scrutiny for race should make it really easy for Congress to enact remedial (AA) legislation.  
VI. Fundamental Rights I: Economic Rights
A. Welfare Rights:  

1. Short Life of Positive Rights in US Constitutional Law:

a) Court created some positive rights under the Constitution in Douglas, Griffin, & Harper, using the EPC to create a few positive entitlements for the poor.  

b) Thanks to a few key Nixon appointments, our law began to move away from this tradition and towards cabining the doctrine.  Body v. Connecticut essentially limited positive rights to cases where individuals are forced to deal with the state (aka when they are in prison).  
2. Dandridge v. Williams, US, 1970, p. 826

a) Facts:  MD’s AFDC program granted most eligible families their computed “standard of need” but imposed a maximum monthly grant of $250 per family.  Πs claim a violation of the 14th Amendment b/c the regulation results in some disparity in grants of welfare payments to the largest AFDC families.  

b) Holding:  For the court to invalidate State economic and social regulation would be too reminiscent of the Lochner era.  In the area of economics and social welfare, a State does not violate the EPC merely b/c the classifications made by its laws are imperfect; if the classification has some reasonable basis, it does not offend the Constitution.  Regulation here has a reasonable basis ( not making it more beneficial to be living on welfare than it is to be part of the working poor.  It is enough that the State’s action be rationally based and free from invidious discrimination. 

c) Dissent:  Rational basis test is reserved for business interests.  When a benefit is necessary to sustain life, stricter constitutional standards, both procedural and substantive, are applied to the deprivation of that benefit.
d) Remember:  Court rejects argument that there is a positive right under the Constitution to welfare payments.  In Lindsay v. Norman, p. 828, it rejects the argument that the right to shelter is a fundamental right protected by EPC.  

3. San Antonio Independent School District v. Rodriguez, US, 1973, p. 830

a) Facts:  Suit challenges the constitutionality of Texas’ use of property taxes to finance school systems on the ground that it produced substantial interdistrict disparities in per-pupil expenditures (250 v. 550 per pupil) under the Equal Protection Clause.  

b) Holding:  Texas system of financing public education must operate to the disadvantage of a suspect class or impinge on a fundamental right explicitly or implicitly protected by the Constitution in order to be reviewed under strict scrutiny.  Neither analysis applies here. No suspect class ( the EPC does not require precisely equal advantages; the disadvantage class is not susceptible of identification in traditional terms.  Education is not a fundamental right. Whether education is a fundamental right is to be determined based upon whether it is explicitly or implicitly guaranteed by the Constitution.  There is no such explicit protection, and the court finds no implicit protection. Rational basis applies: local control argument of the State is accepted.  
c) Remember:  Fear here is that this will not stop; people will claim more and more rights to be fundamental.  The rights must come as a part of statutory law.  
4. A Case for Positive Constitutional Rights:

a) Many countries have constitutions that impose positive welfare rights.  

b) The key debate is over whether such rights are actually justiciable.  Can a court actually enforce positive rights, or will it end up being frustrated the way in which our Supreme Court was after Brown?  

i. Arguments for providing constitutional protection for positive rights: 
· People whose basic needs are met can better contribute to a democratic society.  

· The legislative process fails to provide ( people who need this aid don’t have the political power commensurate with their numbers.  
ii. Arguments against putting economic rights in the constitution:

· Government is working with a limited set or resources ( with positive rights, legislature is tied in how to allocate these resources and they can’t make tradeoffs.  
· Democratic problem ( our Supreme Court is Countermajoritarian and not checked should it be the one deciding which rights are fundamental.  
· Infusion of interest group politics at the Court ( this puts the Court in the position of manger, and it is a bad manager (see school integration).  
· In the international context, poor nations with there requirements cannot possibly meet their demands with their meager resources.  
c) Cass Sunstein, Social and Economic Rights?  Lessons from South Africa, 2001, CP
i. § 26 of the S. African constitution provides a right to “have access to adequate housing” and states that “the State must take reasonable legislative and other measures, within its available resources, to achieve the progressive realization of this right.”  
ii. Πs sued under this provision; they were homeless.  Court holds that:

· For those that can afford housing, government must unlock the housing market.

· For those that can’t it must provide temporary relief and provide a long-term plan to meet those needs.  Aka – the government cannot leave it to the free market.  
iii. Sunstein thinks this is a model through which positive rights can be made justiciable b/c:

· It gives the court the power to take some action, but it imposes only a reasonableness requirement, thus keeping the court from becoming overly involved in minute policy decisions.  

· The court is not presuming that it will come up with the means of solving the problem.  It merely telling the legislature to go think about it.  

1. How do we enforce this however?  What if the legislature does not come back?  What if they don’t make a good faith effort?  Are we back to the same problem of coming up with a solution?  

2. This requires lots of discipline on all parts of government.  They must act properly in enforcing these rights.  
iv. Sunstein compares this to an administrative law model of positive constitutional rights?

· The court wants the actions of the legislature to be reasonable, but they would be generally very deferential to their decisions.  

· The court reviews the decision-making process of the legislature to see if they considered the appropriate factors.  The review is about priority setting – it is about seeing if the legislature has been reasonable in the priorities it has made.  
· Through this reasonableness review courts can hold government accountable for inaction.
B. Property Rights & the Lochner Era:
1. Two approaches to substantive due process rights:

a) Economic Era – Early 20th Century; lasts from Lochner to West Coast Hotel
b) Privacy Era – Started with Griswold and goes to Lawrence (and beyond)

2. Two problems with substantive due process rights:

a) Substantive due process is an “unenumerated right”, and as such is seen by many scholars as illegitimate.  Unlike the enumerated rights, it has arguably has no textual foothold in the Constitution.  
i. Rodriguez thinks this is naïve, even when something is express, there is a lot of debate as to what this actually protects, and the court has to do all kids of creative doctrinal work (Free Speech; Establishment Clause).  
b) Another problem is the counter-majoritarian of substantive due process rights.  Through interpretation the Court is strikes down all kinds of legislation.
i. Rodriguez sees this as the real problem.  

3. Historical Backround:

a) Slaughterhouse Cases – dissent though P&I clause protects property & K rights.  Court eventually picks up this analysis, relying on the DPC to protect freedom of K & property.  

b) Appointments take the dissent in Slaughterhouse & make it a majority in Lochner.  Though in Slaughterhouse, the court is still upholding state regulation, and saying “there are limits,” by the time Lochner comes around, the Court finally throws down the gauntlet.  

4. Lochner v. NY, US, 1905, p. 745

a) Facts:  NY statute providing that no employee shall work in a biscuit, bread or cake bakery or confectionary establishment more than 60 hours in any week or more than 10 hours in any one day.  It is challenged under the 14th Amendment.  

b) Holding:  The statute necessarily interferes with the right of K between the employer and employee.  The general right to make a K in relation to his business is part of the liberty of the individual protected by the 14th Amendment of the Federal Constitution.  Under that provision no State can deprive any person of life, liberty of property without due process of law.  The right to purchase or to sell labor is part of the liberty protected by this amendment, unless there are circumstances that exclude that right (reasonable exercise of police powers to protect health and safety of states).  In the occupation of baker there is no reasonable ground for interfering with the liberty of person or right of free K: 1) bakers are not wards of the state; 2) the safety, morals and welfare of the public are not involved; 3) baking is not particularly unhealthy.  There is no reasonable foundation for having this law in place (and the likely motive is anti-competitive).  

c) Harlan Dissent: Baking is argued to be dangerous profession by some sociologists.  This is enough reason to allow the law to stand.
d) Holmes Dissent:  By inserting its own value judgments and interfering with the democratic process, the court perverts liberty.  It is up to the democratic branches to decide what liberty means – they have the inherent legitimacy.  Recognizes some fundamental rights, but this is not one of them.  
e) Remember:  By the 1930’s, after decades of criticism by legal realists and a total change in the economic landscape, the court overturns Lochner in West Coast Hotel.  Fundamental rights don’t resurface for 30 years.  
VII. Fundamental Rights II: Privacy
A. Contraception:

1. The First Steps Toward a New Substantive Due Process Theory:

a) In Skinner, p. 769, the court strikes down a sterilization law on the basis that procreation is a “basic civil rights” (implied fundamental right) using EPC analysis.  
b) In a few other cases, they uphold a fundamental right of families to shape the education of their children. 
2. Griswold v. Connecticut, US, 1965, p. 845

a) Facts:  CN law prohibits any person to use “any drug, medicinal article or instrument for the purpose of preventing conception.”  The appellants were found guilty as accessories and fined $100 each for providing contraception advice, and claim that the statute as applied violates the 14th Amendment. 

b) Holding:  The Court lists a bunch of things protected by the 1st Amendment that are not explicitly listed in the text of the Amendment.  The Bill of Rights have penumbras, formed by emanations from those guarantees that help give them life and substance.  Various Amendments provide a guarantee of privacy: 1st (association): 3rd (no quartering); 4th (no searches or seizures); 5th (self-incrimination); 9th (enumeration).  This case deals with a fundamental zone of privacy, one older than the Bill or Rights; the interference here sweeps too broadly, invading into the area of protected freedoms.  

c) Goldberg Concurrence:  The language and history of the 9th Amendment reveal that the Framers believed that there are additional fundamental rights, protected from government infringement.  The 9th Amendment lends strong support that the liberty protected by the 5th and 14th Amendments from infringement by the Federal Government or the States is not restricted to rights specifically mentioned in the first 8 Amendments; rather it protects fundamental rights.  To determine which rights are fundamental, we must look to the traditions and collective conscience of our people to determine whether a principle is so rooted there as to be ranked as fundamental.  If the right involved is of such a character that it cannot be denied without violating those fundamental principles of liberty and justice which lie at the base of all our civil and political institutions, it is a fundamental right protected from interference by the 9th Amendment.  Privacy in marriage is such a right.  Any laws that limit such privacy must be done in meet a compelling subordinating state interest.  State has not done so here.  

d) Harlan Concurrence: This law violates the DPC of the 14th Amendment b/c it infringes values implicit in the concept of ordered liberty.  The statute making it a criminal offense for married couples to use contraceptives is an intolerable and unjustifiable invasion of privacy in the conduct of the most intimate concerns of an individual’s personal life.  DP is not the particular enumeration of rights in the first Eight Amendments, but those concepts which are considered to embrace those rights which are fundamental, which belong to the citizens of all free governments, for the purposes of securing which men enter into society.  DP is no formula, it represents the balance reached within society between the rights of the individual and the needs of organized society.  The DP balance is struck with regard to historical traditions and the historical traditions that have been broken.  The DPC is a rational continuum which broadly speaking includes a freedom from all substantial arbitrary impositions and purposeless restraints, and which also recognizes that certain interests require particularly careful scrutiny of the state needs asserted to justify their abridgement.  The statute here involves an act (sex) which is understood in the Anglo tradition to be a fundamental aspect of liberty, and which requires that the statute be subjected to strict scrutiny.  Family life is also understood as fundamental.  The right to privacy however is not absolute (no homosexuality; public sex; adultery).  The statute marks an abridgement of important fundamental liberties protected by the 14th Amendment.  It will not do to urge that it is rationally related to the effectuation of a proper state purpose.  A closer scrutiny and stronger justification than that are required.  

e) Dissent:  Government has the right to invade privacy unless prohibited by some specific constitutional provision.  There is no way of discerning which rights are protected by the traditions of the American people or the collective conscience of the people. The plurality & concurrences rely on Lochner though they don’t say so explicitly.

3. Eisenstadt – Court strikes down MA statute that prohibits the sale of contraception to unmarried couples.  The individual has a right to be free from governmental interference in controlling the decision to procreate.  Skinner, Griswold & Eisenstadt together create a broader conception of privacy – together they protect individual autonomy over procreation within a broad context.   
B. Abortion:  

1. Historical Background:
a) At the time the 14th Amendment was adopted, many states had criminalized abortions; historical perspectives at the time were against abortion.  

b) Only four states had decriminalized abortion at the time Roe v. Wade was decided.  There was a lot of debate going on in all the State legislatures about what abortion policy.  

2. Roe v. Wade, US, 1973, p. 857

a) Facts:  TX statute makes criminal procuring an abortion except by medical advice for the purpose of saving the life of the mother.  Π challenges constitutionality.  

b) Holding:  Right to privacy under 14th Amendment encompasses a woman’s decision whether or not to terminate her pregnancy.  It is a fundamental right b/c abortion before quickening was allowed pre-civil war (historical traditions don’t prevent) and b/c pregnancy and motherhood impose large burdens upon a women (physical, social, psychological, financial) and on the unwanted children (financial, social, psychological).  Limiting fundamental rights may be justified only by a compelling state interest, and legislative enactments must be narrowly tailored to express only the legitimate state interests at stake.  States have a legitimate state interest in regulating abortion to insure maximum safety for the patient (especially in the late term).  State interest in the health of the mother becomes compelling after the 1st trimester (b/c abortions in the 1st trimester are safer than childbirth), and only after this point can the State regulate the abortion procedure to the extent that the regulation reasonably relates to the preservation and protection of maternal health (before this point, abortions on demand).  The State interest in the potential human life of the offspring is less important than that in the life of the mother (under our law, a fetus is not a “person”), and only becomes a compelling reason for state interference when the fetus is “viable” (has the capability of meaningful life outside the mother’s womb).  After this point the State may proscribe abortion, except in cases where it is necessary to preserve the life or health of the mother.  

c) Rehnquist Dissent:  There is nothing here that would allow abortion to fit into the privacy context – medical abortions are by no means private.  Nor is their availability fundamental to our society (when the 14th Amendment was enacted, abortions were criminal in lots of states).  The test to be applied is mere rational basis (like it is for all social and economic legislation).  There is such rational basis here (but it would not exist where an exception for the mother’s life did not exist).  
d) The Aftermath of Roe:  Debate in the State legislatures was frozen.  Pre-Roe, the pro-life lobby was poorly organized; post-Roe, they became a huge political force.  It likely led to the election of Ronald Reagan in 1980.  

3. The Interregnum Period – From Roe to Casey:

a) Akron – court strikes down informed consent (of the pregnant woman) requirements & requirements that abortions be performed in medical facilities.  

b) O’Connor takes the position that the Roe framework is self-imploding.  As viability is pushed backward during the pregnancy by medical advances, the safety of abortion procedures improves pushing the period of abortions on demand beyond the first trimester.  

c) Webster – Court upholds a ban on the performance of abortions by State employees.  Plurality junks the trimester framework and states that the States can regulate abortions during the second trimester in order to protect the life of the fetus.  

4. Planned Parenthood v. Casey, US, 1992, p. 884

a) Facts:  Constitutional challenge to five provisions of the PA Abortion Control Act: 1) its definition of medical emergency; 2) its provision requiring dissemination of abortion-related information and alternatives to the patient and requiring a 24-hour waiting period; 3) its spousal notification requirement; 4) its provision requiring the registration of abortion clinics with the state; 5) parental notification requirements.  

b) Holding:  The essential holding or Roe v. Wade is reaffirmed (woman’s decision to terminate pregnancy is covered by the DPC’s creation of a realm of personal liberty with which the State cannot interfere), though some of the details are overturned.  Roe is upheld b/c of 1) reliance interests; 2) legal doctrine has not evolve as to cast doubt on Roe’s holding (Griswold & Cruzan still good law); 3) though Plessy & Lochner were overturned, they were overturned b/c their factual basis proved inaccurate ( this is not the case here.  The compelling state interest in the life of the potential child and in the mother’s life is strong enough to allow regulation designed to foster the health of a woman seeking an abortion so long as it does not impose “undue burden” to a woman’s access to abortions of non-viable fetuses.  This means that before the fetus is viable, regulations that have the purpose or effect of placing a substantial obstacle in the path of a woman seeking an abortion are invalid, and that there are no more abortions on demand during 1st trimester; overturns Roe on this point.  Once a fetus is viable, the interest is strong enough to ban abortion (with exceptions for the health and life of the mother).  The application to PA law:

i. Provision 1) – construed to be in accordance to the health and life exceptions required by the constitution.  

ii. Provision 2) is not an undue burden – the state has a legitimate interest in providing time for reflection b/c this is a serious decision with psychological consequences.  The obstacle is not overly substantial & this is a medical regulation.  The information given however cannot be misleading.  
iii. Provision 3) of the law places an undue burden on the access to abortions (likely to lead to retaliatory violence or retaliation by exposure of woman’s choice by some spouses).  Woman has the ultimate authority b/c it is the woman who shoulders the burdens of pregnancy & motherhood.  
iv. Provision 4) – not an undue burden; it is merely a regulation of medical providers.  

v. Provision 5) is also not an undue burden (same reasoning as Provision 2)).  
c) Rehnquist Dissent:  Roe was wrongly decided and should be overturned b/c: 1) it is distinguishable from other privacy cases b/c it involves termination of potential life; 2) it is not a fundamental right under the DPC (originalist paradigm).  Stare decisis does not require upholding of erroneous decisions, especially constitutional ones that short-circuit the normal democratic process.  The true test is rational basis.  All the provisions of the PA law survive such a test – spousal notification requirement furthers the father’s interest in procreation.  
5. Important Questions After Casey: 

a) Why use viability as the starting point for allowing States to regulate abortion?

i. Once a fetus is viable, even though it is not yet a person, it is very close to the potential person.  At this point the State interest in protecting the life of this semi-person is strong enough that it would no longer allow a woman to have an abortion, unless her interest in having an abortion is exceptionally strong.  The only interest she may have that is exceptionally strong enough is her own life and health.  

· Rodriguez makes the point that this analysis seems in conflict with the interest at the heart of Roe/Casey: the woman’s right to choose whether or not to enter motherhood.  If she has such a right, and if that right is a fundamental right, why is it not strong enough to allow her to choose abortion after viability?  Is it less fundamental of a right than health?  
· This suggests that Roe/Casey is not so much about this right to choose, but rather it is about whether or not her body can be used in order to produce a child.  This seems problematic ( the rationale behind Roe does not support such a right.  It seems like if Roe/Casey were about a fundamental right to choose that decision could not be interfered with even in the third trimester.  
· Viability also seems problematic from a medical/scientific standpoint.  As technology advances, the line of viability will continue to move earlier and earlier.  

· Additionally, by drawing the line at viability, isn’t the court simply making a judgment as to when life begins?  The Court rejects a suggestion that they are doing so, and the suggestion that life begins at conception.  But aren’t they basically making such a decision by drawing the line here?  

b) Casey was decided as matter of stare decisis ( Roe, even if incorrectly decided at first has binding force of precedent.  Why do they decide not to overturn?
i. It would reduce the legitimacy of the court, and make it look like it was making decisions based upon the political views of the sitting justices rather than as an independent body.  As such, their ability to function as an institution and their authority would be reduced.  
ii. They distinguish Brown & West Coast Hotel, setting up a framework for when it would be ok to overrule past decisions:
· When the framework set out by the decision proves unworkable.  See Garcia.  They argue that Roe is still workable because the subject matter of state interest v. individual rights is one that the court as an institution is particularly adept at dealing with.

· When the constitutional decision has created a lot of reliance.  People have a vested interest in precedent; they have made choices they would not have otherwise made (like deciding to take stressful job) if they knew they did not have a right to choose.  They have defined themselves differently (whatever that means).  Women who have had an abortion will be stigmatized.  

1. But weren’t whites & blacks in the south relying on Plessy in many ways?  Weren’t business owners relying on Lochner?

· The legal doctrine since Roe has not changed in such a way as to chip away at its underpinnings.  Griswold is still good law; so are the cases on bodily integrity like Curzan.  
· Most importantly (for some reason): there are no new facts nor is there some sort of change in our understanding of the facts.  When Plessy was decided, the court thought any stigma under the separate but equal doctrine was self-imposed.  When Lochner was decided, the court thought that laissez faire was the best economic system.  In both cases, history proved them wrong.  

1. Is this try?  How did the underlying facts change in these other cases?  To say the least, Lochner and West Coast did nothing to mention economic theory.  The cases were about economic liberty, and what really happened was that the legal understanding of the constitution had changed.  
iii. Rehnquist says that this is not stare decisis at all ( they junked the trimester framework in Roe.  

c) Should Roe have been based on equal protection grounds rather than due process grounds?  Making the argument:

i. The Nation’s understanding of the values of equality and liberty have evolved over time.  See Brown & Plessy.  

ii. Public and private institutions presumed and treated women as men’s inferiors and dependents.  See Blackstone, Commentaries on the Laws of England, Bradley Concurrence, Bradwell v. Illinois.  And though women’s suffrage has prevailed, women are still not fully participating in the spheres of citizenship – education, politics, and work.  Congress has recognized this fact, and reacted with the Equal Pay Act, the ERA, and other legislation which shows their determination that the equal citizenship principle requires the nation to change customary ways of organizing relations between the sexes.  The court itself has recognized that the status quo is unacceptable, Reed v. Reed.  These developments demonstrate a shift in our Nation’s understanding of a woman’s place in society ( they show a commitment to equality that did not exist before.  As such there must be careful scrutiny under the 14th & 19th Amendments of practices that enforce traditional assumptions of the sexes or that perpetuate second class status for women.  

iii. Abortion legislation therefore requires careful scrutiny b/c most women and no men have the capacity to bear children, and so regulation of pregnancy is prone to bias.  B/c the law distributes benefits and burdens on the basis of pregnancy, the State must act in ways that are consistent with the equal citizenship principle: wives and mothers are entitled to participate in education, work and politics on the same terms as men.  Thus the regulation may not be premised on stereotypical assumptions about the sexes or perpetuate second-class citizenship for women.  Since abortion laws were enacted b/c it was thought that part of a woman’s duty/pleasure in existence is bearing children, and since these attitudes are no longer thought to be correct (Congressional evidence), a modern interpretation of the Amendments strikes down those laws.  
iv. The exceptions to the ban on abortion reflect stereotypical attitudes: the statutes regulate female sexual conduct (some statutes allowed doctors discretion; rape exception shows that the concern is not truly about the unborn life).  Rather than assist or compensate women whom they would compel to bear children, these statues treat them as second-class citizens, persons who can be expected/forced to devote their lives to others and penalized if the endeavor to live autonomously.  The criminal laws enforce traditional status-based judgments no longer acceptable to express b/c of their inconsistency with the nation’s evolving understanding of equal citizenship.  Abortion laws in their real practical effects deny the liberty, and equality of women to participate in the wider world, an equality which is demanded by the 19th Amendment.  The State cannot coerce women to give birth under these Amendments.
6. Abortion Funding Cases:  

a) Mayer v. Roe – Π challenged State law providing Medicaid funds to cover childbirth but refusing to provide any funds for medically-necessary abortions.  Court holds that indigent women are no worse off than they would have been had the State decided not to subsidize child birth.  The fact that they choose to provide such subsidies creates no obligation to pay for pregnancy expenses at all. 
b) Harris v. McRae, US, 1980, p. 872 - Hyde Amendment prohibited the use of federal Medicaid funds to perform abortions (exception: rape; life of mother).  Court decides that regardless of whether the freedom of a woman to choose lies exists under the due process liberty recognized in Roe, it simply does not follow that a woman’s freedom of choice carries with it a constitutional entitlement to the financial resources to avail herself of the full range of protected devices.  Government need not remove barriers not of its own creation (indigence).  

c) Rust v. Sullivan, US, 1991, p. 1639 – Statute said that federal funds for family services “shall not be used in programs where abortion is a method of family planning.”  The administrative interpretation interpreted this to mean that federal funds could not be used for abortion nor for any activities that “encourage, promote or advocate abortion as a method of family planning.”  The court held that the government can, without violating the Constitution selectively fund a program to encourage certain activities it believes to be in the public interest, without at the same time funding an alternative program which seeks to deal with the problem in another way.  The government here is not denying a benefit to anyone, but is instead simply insisting that public funds be spent for the purpose for which they were authorized.  The regulations do not require the Π to give up abortion-related speech; it merely requires that the grantee keep such activities separate and distinct from the family planning activities.  
7. Stenberg v. Carhart, US, 2000, p. 904

a) Facts:  NE law bans partial birth abortions, providing an exception only for the life of the mother.  Partial birth abortion is defined as “an abortion procedure in which the person performing the abortion partially delivers vaginally a living unborn child before killing the unborn child and completing the delivery.”  State argues that the statute applies only to the DX procedure (usually performed later in term; involves pulling fetus into vagina except for the head, and using scissors to cut out the contents of a fetus’ brains); Πs argued that it could also apply to DE procedure (main second term procedure; involves dismembering the fetus by pulling its limbs into the vagina).  The law does not apply to abortions during the first trimester. Πs claim law violates the constitution.  

b) Holding:  The law violates the principles set out in Roe & Casey b/c 1) it lacks any exclusion for the health of the mother; 2) it imposes and “undue burden” on a woman’s ability to choose a D&E abortion, thereby unduly burdening the right to choose abortion itself.  State interest in regulating is particularly weak here b/c it does nothing to “further an interest ‘in the potentiality of human life’ by saving the fetus from destruction;” it merely regulates the method of abortion.  Beside this, the lack of the exception for the health of the mother is severely problematic – such an exception is required even in the third trimester.  Cases make clear that a risk to a woman’s health is the same whether it happens to arise from regulating a particular method of abortion (forces the state to do comparisons), or from barring abortion entirely.  The existence of alternatives to DX does not save the statute ( significant medical authority supports the proposition that in some circumstances DX is safer.  The statute also imposes an undue burden if it applies to DE as well as DX.  Even if the language of the statute is intended to ban DX, it is so broad as to cover DE as well.  The State’s narrowing interpretation cannot be accepted. 

c) Kennedy Dissent:  NE only seeks to ban DX & in light of the description of DX it is obvious that the law furthers the legitimate State purpose of forbidding medical procedures which might cause the medical profession or society as a whole to become insensitive, even disdainful, to life, including life in the human fetus.  It is up to the legislature to decide whether one procedure is more dehumanizing than the other (the AMA itself has called he procedure ethically wrong).  Nothing in Casey that prevents the legislature from banning certain procedures – substantial evidence supports NE’s conclusion that its law denies no woman a safe abortion & DX is also effective only when the fetus is closer to viability (state interest higher).  Courts are ill-equipped to make these kinds of judgments.  

d) Thomas Dissent:  Constitutional avoidance cannon suggests that this statute should be given a narrowing construction, not struck down (applies only to DX).   The State has a valid interest in the life of the potential child; Court can’t identify a real, substantial barrier to a woman’s ability to obtain an abortion (DE is still available as an alternative).  Additionally, in terms of the health exception, the comparison should be between the risk of imposed by having the baby and the risk of the abortion.  It does not matter that DX is safer, as long as DE is still safer than carrying the baby to term.  
e) Scalia Dissent:  Undue burden is a wishy-washy standard that can be interpreted to mean anything the justices want it to mean.  What the majority (and dissent) is doing here is simply giving their opinion on what undue burden means.  
C. The Battle to Define the Source of the Liberty Interest in the DPC:

1. Bowers v. Hardwick, U.S., 1986 p. 930

a) Facts:  Hardwick was charged with violating a Georgia statute criminalizing sodomy (generally) for doing it with another male in the privacy of his home.  He brought suit in federal court challenging the constitutionality of the statute.

b) Holding:  There is no fundamental right to engage in homosexuality.  DPC has been used to protect certain substantive rights, but only in cases where those liberties are “implicit in the concept of ordered liberty,” or “deeply rooted in this Nation’s history.”  Sodomy fits into neither category.  It was illegal for most of Western tradition, and therefore cannot belong in either category.  Nor is there any connection between family, marriage, or procreation (where a right to privacy has been found) and homosexuality.  The judiciary needs to leave the authority to govern to those with express constitutional authority – the political branches and the States.  Since it is not a fundamental right, rational basis review applies; law is constantly based upon notions of morality ( enough to survive rational basis.  
c) Blackmun Dissent:  The Court today refuses to recognize the fundamental interest all individuals have in controlling the nature of their intimate associations with others.  Many individuals define themselves through their sexual relationships with others (and therefore this is a fundamental interest?).  

d) Stevens Dissent:  Decisions by married persons in terms of how they voluntarily choose to conduct their intimate relations is a matter fro them, not the State, to decide.  Griswold, Eisenstadt, and Carey surely embrace the right to engage in non-reproductive, sexual conduct that others may consider offensive and immoral.  And since states cannot cabin these kinds of rights within marriage, Einstadt, the same can be said for unmarried couples.  Gays obviously have the same liberty interests straight people have; selective application of the law currently present cannot be explained by moral animus; it refers not to homosexual sex, but to sodomy generally.  
2. Cruzan v. Director, MO Health Dept., US, 1990, p. 950

a) Facts: Curzan was in a car wreck and entered into a vegetative state as a result.  She has virtually no chance of regaining mental facilities.  Parents sought authorization from the state trial court for termination.  There was evidence that she did not want to live if her capacities were greatly diminished.  State Supreme Court, following the State standard requiring “clear and convincing evidence” that the mentally incapacitated person did not want to live, denied their request.  

b) Holding:  Court assumes that “a competent person has a constitutionally protected liberty interest in refusing unwanted medical treatment.” (b/c the state interest part of the test decides the issue)  Assuming that an incompetent person has the same right, and it is up to a surrogate to make such a choice for him, the State has a valid legitimate interest allowing it to safeguard the personal element of this choice through the imposition of heightened evidentiary requirements.  This is b/c: 1) the State is entitled to guard against potential abuses in situations where family members will not act to protect the patient; 2) the State has an interest in protecting and preserving human life; 3) the State is entitled to protect this deeply personal (and obviously final) decision.  Given these interests, the State is allowed to interfere with the decision of a surrogate to remove medical aid from a patient.    
3. Washington v. Glucksberg, US, 1997, p. 957

a) Facts:  Washington prohibits assisted suicide.  Π contends that this prohibition offends the 14th Amendment.  

b) Holding:  Almost every State and almost every Western democracy makes it a crime to assist a suicide.  Indeed, suicide and assisted have been illegal under the common law for 700 years.  The DPC protects those fundamental rights and liberties that are objectively, “deeply rooted in this Nation’s history,” such that “neither liberty nor justice would exist if they were sacrificed.”  Palko.  To define the liberty right, history, legal traditions and practices of our nation provide crucial guideposts.  Historically speaking, the right to assisted suicide has enjoyed no special legal protection – it can be distinguished from the intimate personal right to refuse medical treatment.  Therefore, rational basis applies, and the legislation merely requires that the ban be rationally related to a legitimate State interest.  The state has several such interests: 1) preserving human life; 2) maintaining public health (since most people who commit suicide are vulnerable); 3) an interest in protecting the integrity and ethics of the medical profession (which could be undermined if doctors are allowed to do this); 4) State interest in protecting vulnerable groups (there are incentives to use assisted suicide in their situation – often a financial one).  

c) Souter Concurrence:  A more common-law method which weighs the competing interests in the substantive DPC cases is beneficial – prevents petrification of the law (aka this might be a fundamental liberty interest later, when the common law has changed and the political system has changed).  Souter prefers to look at the principle behind the interest and apply it to our modern understanding.  This is not deemed a fundamental interest b/c: 1) it is difficult to determine if a patient is “knowing and responsible” in his decision – it is hard to develop a legal framework here protecting this kind of liberty interest; 2) physician may have interest in aiding unwanted suicide and would have a difficult time preserving lines drawn by the court (might easily slip into euthanasia).  The decision should be left to the legislatures.   
4. Lawrence v. Texas, US, 2003, p. 935

a) Facts:  L was engaging in gay sex in his home.  He was arrested and convicted by the state of TX under a law making homosexual sodomy illegal.  

b) Holding:  Freedom extends beyond spatial bounds, into transcendent dimensions.  Adults may choose to enter upon this relationship in the confines of their homes and their own private lives and still retain their dignity as a free person.  The DPC protects the autonomy of individuals and their right of individuals to engage in intimate conduct (sexual relationships) with another person, especially with the most private of spheres, the home.  The liberty protected by the Constitution allows homosexual persons the right to make this choice.  Eisenstadt, Griswold, & Carey provide protection in terms of sexual autonomy for heterosexuals; court can extend this here.  Court rejects the historical paradigm of Bowers as wrong (it was rather part of an overall ban on non-procreative sex & only used to prosecute sexual abuse like rape or child molestation). The most important part of history is the last 50 years, which have shown an increasing tolerance of homosexuality (as have other European Countries).  Additionally, cases like Casey and Romer decided since Bowers place the decision in question.  B/c of this & because of the stigma and diminishment of dignity that Bowers causes homosexuals, Bowers is overruled and a right to privacy will apply to voluntary private sexual conduct not involving minors.  The Casey stare decisis decision does little to help sustain Bowers; there is not enough reliance.  Additionally the Court finds no legitimate state interest here, therefore the law fails.  Expression of moral animus is no legitimate state interest.  
c) Dissent:  Bowers was decided just 17 years ago ( what happened to the stare decisis principle outlined in Casey?  If this is a correct decision what ground does that decision stand on?  Glucksberg held that only fundamental rights which are “deeply rooted in this Nation’s history and tradition” qualify for anything other than rational basis under the “substantive due process” structure.  Does this not shake the foundations of Casey in the same way that Romer does for Bowers?  There is also reliance in this case – lots of state laws against deviant sexual activity are based upon Bowers – incest, adultery, bigamy, prostitution and the like.  All of these laws are called into question by today’s decision.  There is no right to liberty under the DPC – none that cannot be deprived so long as the State offers due process.  Our cases applying such a right prohibit States from infringing only those liberty interests which are narrowly tailored to serve a compelling state interest.  Only fundamental rights, those “deeply rooted in this Nation’s history and tradition” qualify for such scrutiny.  There is tradition which protects homosexual sodomy – they have long been criminalized.  Additionally morals are no longer a legitimate state purpose ( this will cause the Court to one day legalize gay marriage.
d) Remember:  This case is in direct conflict with Glucksberg.  

VIII. Final Thoughts on Constitutional Interpretation:

A. The Use of Political Morality in Constitutional Interpretation:
1. Basic Question:  Does the court act with legitimacy when it displaces a democratic majority?  Does it have a right to make value judgments and impose those value judgments upon society?  
2. Dworkin, The Forum of Principle, CP:
a) Dworkin looks at the theories of judicial review used to cabin the making of value judgments by the Supreme Court.  .  
i. Originalism

ii. Political Process

b) Dworkin suggest that neither of these theories get around the values problem:  
i. Why does originalism not work?  Why is it not value-neutral?

· Framers did not speak on every issue ( it is not applicable to every case that comes up.  
· Requires interpretation of history, which is itself a difficult and often value-laden endeavor
· Facts in current cases will not always reflect situations that existed when the original document and its amendments were adopted.  There is difficulty therefore in applying the value judgments of the past to our present situations.  
· The framers themselves were often in disagreement.  In such cases, choosing between Madison or Jefferson’s points of view involves making a value judgment. 
· The founders may not have intended to use originalism.  In such a case, the choice to use originalism despite their wishes is self-contradictory.   
· Choosing Originalism is itself a value choice; it is a choice that the values of another generation should govern us.  
ii. Why is the political process theory (court’s role is to police the political process and ensure that the process works correctly; nothing else) not value-neutral?  Why is this bad?

· Even if the court wanted to protect only process, how would it know what correct process actually is?  Is this not itself a value judgment on the part of the court?  
· One has to trust that the political process will produce proper outcomes.  

· The political process could produce racial injustice; if you accept a democratic outcome, it is conceivable that the process will result in an outcome that discriminates against a racial group.  You can’t say that this is illegitimate (Dworkin says), even though Ely wants to say so.  
· Ely’s view of race does not tell us why other justifications should not be suspect.  In distinguishing race from other characteristics, Ely requires that you make value judgments.  They still come from value judgments about who should be protected.  

c) Dworkin’s view is that political morality has to play a role in judicial review.  His view of political morality in judicial review is that the court is supposed to come up with good reasons for making decisions.  

i. Dworkin argues that moral populism is not a legitimate basis for a decision to deny equal treatment for homosexuals.  It is not enough to rely on the majority’s decision.  
ii. What should the judges rely on then?
· Judges should make their choices on principle, but not on:

1. Politics (in terms of horse-trading)

2. Utilitarian maximization of welfare

· He describes the principle of “equal concern and respect” to explain his decision on homosexuality.  
· He argues that having the fact that Supreme Court decisions make value judgments out in the open forces everyone in the political system to talk about which principles are important as well.  This would provide judges with the knowledge of which principles are the ones to be used in judicial interpretation.  
B. Judicial Review v. Judicial Supremacy:

1. Basic Question:  What branch (if any) has the final word in interpreting the language of the Constitution?  

a) A judicial supremacist may not be a judicial supremacist across the board.  He may claim judicial supremacy in certain portions of the Constitution:

i. Interpreting the BOR & the 14th Amendment but not in the rest of the Constitution.  

ii. In interpreting clauses which are not ambiguous.  Under this methodology a Justice would refrain from using judicial supremacy in the DPC and in the 8th Amendment, among others.  
2. Kramer, Larry, We The People, CP

a) Kramer argues that something has changed The People’s view of the Judiciary.  No one is willing to question the Court’s interpretation of the Constitution anymore in the way they would have in the past.  
i. Bush v. Gore shows us that the People have acquiesced to rule by the judiciary; to a judicial monopoly in the interpretation of the Constitution.   Kramer says that this kind of intervention by the Judiciary would have never been accepted in old days & it would have caused rioting in the streets.  Instead we got only light criticism.  It did not matter to the public that the Supremes stepped on a democratic process set up to deal with such situations.

ii. Kramer views this as a sign of the internalization by The People of the concept of judicial supremacy.  We saw this in Cooper v. Aaron.  The S. Court declares that the federal judiciary is supreme in the interpretation of the constitution.  

b) Why is it a problem in Kramer’s view that we have come to think about the judiciary as supreme?

i. The Constitution is our contractual document with one another.  If we leave it to the court we have acquiesced to a form of aristocracy.  This compromises the democratic process itself and makes it less vital.  

ii. Congress stops caring about Constitutionality.  They will pass unconstitutional statutes b/c they know the court will weigh in.  McCain-Feingold is one such law.  

iii. It changes how Justices conceive of their role.  The Court will go much further in their decisions that they would if the public thought differently.  Morrison, Lopez & Lawrence are all symbols of judicial supremacy.  The Rehnquist court was certainly willing to second-guess Congress.  

c) Why is Judicial Supremacy not problematic?

i. People want finality ( court declares finality and harmonizes constitutional law so as to prevent chaos and anarchy.    
· Kramer retorts this by saying that even with the court, constitutional law is anarchical and lacking in harmony.  
· This is b/c there is no such thing as finality and settlement.  Things have always changed, and will always be changing.  
· Finally, there is no way to know for sure that the political process would not produce such finality.  

ii. The Court is more likely to get the answer right most of the time?  

· Realists would say however that there isn’t necessarily a right answer.  

· Congress is lots more about deliberation than people think; Judiciary is less deliberative than people think (lots of bureaucracy).  
d) What would be different if we abandoned this view of judicial supremacy?  

i. Court would gain in legitimacy b/c:
· It would take a lot more care in writing their opinions.  There would be a lot more pressure on them to successfully explain why their decisions are correct.  
· The decisions themselves would change.  They would be less likely to make stunning observations, and more likely to allow for gradual change.  
· It would make the confirmation process less critical & less politically charged.  

ii. He says however that in reality it would not really affect things all that much.  
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