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I. Justifications for Punishment

1. Retributivism

· Just deserts: retrospective justice applied b/c it is a duty of the state to respond to wrong-doing

· There are two kinds:

a. Strong retributivism: doing s/th wrong is necessary & sufficient for punishment.  Kant: lex talionis.  Rooted in equality & human dignity; society’s need to see justice done.  We shld encourage that.  B/ there is limiting principle: punish only so much b/ no more

b. Weak retributivism:

1. necessary that there be culpable wrongdoing before you punish.  No punishmt w/o wrongdoing: personal responsibility is a constraint on deterrence.

2. b/ you must enforce only minimum morality (n/ superarrogated)

3. punishmt depends on forward-looking considerations, such as deterrence, and must be proportional.  B/ it shld also morally stigmatize.

* perhaps where s/o has gained nothing by being in society (eg oppressed groups) then there is no legitimacy in punishing her/him

2. Deterrence

· Forward-looking

a. Specific deterrence: deter this criminal from future criminality

b. General deterrence: deter e/o from criminality.  Certainty of punishment is more important than severity.  Reinforce society’s understdg of crime and moral wrong by criminals serving as examples.  Kantian problem: s/n use people as means to deterrent end.  This is prevented if you use weak retrib as constraint: a/o punished must be guilty.

3. Protection/Incapacitation: lock criminals up b/c they are dangerous to society.  In some ways, incapacitation can prevent crime, b/ there are serious questions about the justice of locking people up based on (sketchy) predictions of future criminality

4. Reform

a. Moral: prison is a place where one atones

b. Therapeutic: criminals are sick and need to be cured.

· U.S. prison system based on idea of reform

· Led to individualized sentences: diff sick people need diff “cures”

· B/ critique of idea that prisons actually reform has led to determinate sentencing

· The four justifications all enter into diff stages of criminal justice:

a. Constitutional: typically retributive

b. Legislative: development of law influenced by all four areas

c. Prosecutorial: prosecutors weigh these areas in deciding what and how to prosecute

d. Sentencing: explicit consideration of all four concerns in Bergman
e. Parole

· Exploration of possible defenses:

1. Justification.  No wrong was done.  Recognized in U.S., especially where there is

a. utilitarian good (“balance of evils”): fewer people die in the end

b. there was consent & a lottery

2. Excuse: there are circumstances where people break.  Germany allows this.

3. Mitigation: there is guilt, b/ less blameworthiness.  Applies during sentencing.

· Britain would allow none of the above defenses.

· Regina v. Dudley and Stephens, QB 1884
· Where two Ds killed and ate helpless boy while lost at sea, Ds convicted of murder and sentenced to hanging.  Sentence commuted to 6 months by queen.

· Profound retributive argument: these Ds must die for their crime, despite the fact that a/o might have done the same thing in their place.  (morality of superarrogation)

· U.S. v. Bergman, U.S. Distr. Ct., 1976:  Where wealthy, philanthropic D was convicted of nursing home fraud, judge looked at each of four justifications for punishment and held that deterrence (so some degree) and retribution (to a larger degree) were appropriate justifications for 4-month prison sentence.  Retributive concerns informed by equality and justice.

· State v. Chaney, AK Sup Ct, 1970:  Higher court rebuked lower court for giving minimum sentence for and expressing no disapproval (and subtle approbation) of D’s rape and battery crime.  Higher court said this undermined community cohesion (served by retribution) and undermined deterrence.

· US v. Jackson, 7th Circuit Ct of Apps, 1987:  Career criminal (released from jail, robs same bank on same day) is given life sentence.  Ct upholds the sentence and the statute, b/ dissent says that this is excessive: he’ll age out of crime years, and there’s no margin of increase in deterrence for life sentence vs. 20 years.

· Sentencing is increasingly determinate: a formula is applied.  (Used to be more discretion at multiple stages in the process.)  Has resulted in longer sentences b/c of other policy concerns.

· Typically, in punishing s/o, you send them to prison.  Prison is bad b/c of overcrowding, rape, threat of violence and lawlessness, gangs, general dehumanization.

· US v Johnson, 2nd Circuit Ct of Apps, 1992: Where Purvis and Johnson were convicted of similar federal crimes, and where judge used formula sentencing guidelines, Johnson received no prison time b/c of extraordinary family responsibilities (single caregiver for 4 young children).  Ct upheld: while ordinary family responsibilities d/n justify departure from guidelines, extraordinary responsibilities do.  N/ an issue of culpability b/ of the effects on her vulnerable dependents.

II. Elements of Just Punishment

A. Legality

· Two aspects of principle of legality:
1. No ex post facto laws (Article I, §9-10 of Constitution).  Also due process means that judges’ interpretations can only operate prospectively (Bouie)

2. Vagueness doctrine: must be reasonably specific codification

a. So that people know that s/th is a crime (Keeler)

b. So that police c/n employ arbitrary & discriminatory enforcement (Papachristou)

· Related issues/justifications:
· This is a limitation on state power
· Stands against principle of analogy (example: criminalizing n/ being a good Marxist)
· Indiv liberty is too important to stake on generalized public morality
· Majority view of right & wrong (the public morality that Shaw sought to protect) is no longer held by e/o, and basis of determining right & wrong has shifted away from religious justification
· Historical context for move away from mandated public morality: courts used to create law.  By 17c, Parl was meeting more often & took on that role.  Also, religious hegemony—a dominant, centralized morality—was less the case, and public and private morality began to be distinguished
· Strict construction of language is okay in penal codes (?!?), b/ no retrospective enlargement

· Model Penal Code attempts to come up w/ a reasonable loitering statute: requires that police ask people to identify and explain themselves before any offense is charged

Legality chart:

	No retroactivity
	Vagueness

	Legislatures
	Judiciary
	Acts
	Speech

	No ex post facto
	Due process: no retro enlargement
	Intl Harvester, Papachristou
	Overbreadth doctrine: very demanding b/c free speech is valued


· Shaw v. Director of Public Prosecutions, House of Lords, 1962
· In case of publishing ad for prostitutes, where prostitution was recently legalized, and where no statute explicitly criminalized publication of such ad, House of Lords upheld indictment on “conspiracy to commit public morals” in order to uphold public morals.
· [Majority opinion had no problem with creating new group crime (conspiracy) b/ w/n have created new indiv crime.  Britain has principle of legality too.  Dissenting opinion said no new grp crimes either.]
· This decision violated the principle of legality
· Keeler v. Superior Court, CA Sup Ct, 1970
· D purposefully kicked ex-wife’s stomach and killed her fetus.  D charged with murder (unlawful killing of a human being)

· Where statute specifically says murder is the killing of a human being, and where (very) narrowly interpreted legislative intent shows that “human being” is not meant to include a fetus, then D c/n be convicted through retrospective interpretation of “human being”

· Bouie v. City of Columbia, US Sup Ct, 1964, Sup Ct expanded the principle of legality by holding that due process would be violated if statutes were retrospectively enlarged through judicial interpretation

· B/ Bouie has been distinguished from many similar cases:  pretty much, D has to have no notice at all.  See Rose v. Locke.

· Rose v. Locke, US Sup Ct, 1975:  D’s conviction for cunnilingus was upheld in vague statute where other jurisdictions had applied identical statutory lang that way and where TN Leg announced that statute wld have broad coverage.
· Nash v. U.S., US Sup Ct, 1912
· Ds claimed statute was too vague: “d/n restrain trade & d/n try to monopolize trade”

· b/ the crime is against the common law, and against common understanding.  There’s a moral consensus, and this cures the vagueness: reasonable people would know where the not-to-be-crossed line is

· This Holmes opinion has been invoked wherever a std of reasonableness is called for in crim law.  There are crimes of degree, and juries decide where to draw those lines.

· Burg v. Municipal Ct, CA 1983: D’s challenge to prohibition on driving w/ BAC greater than 0.10 percent, on grounds that this is too specific for D to ascertain w/ certainty, is rejected b/c D had fair notice and crossed the line at his peril

· Int’l Harvester v. KY, US Sup Ct, 1914:  statute that said trade c/n be restrained to make prices vary from “real value” was overturned: “real value” is mkt price, which is impossible to ascertain in a vacuum\

· Papachristou v. City of Jacksonville, US Sup Ct, 1972
· Jacksonville loitering statute overruled b/c was too vague:

1. fails to give people notice that contemplated conduct is forbidden by statute: criminalizes normally innocent conduct

2.  “encourages arbitrary and erratic arrests and convictions”: purpose of law was to arrest people prior to criminality, principle of analogy at work in enforcement against marginalized people

· violates due process; violates probably cause requirement (4th amendmt)

B. The Harm Principle/Privacy

· The harm principle protects privacy from encroachments by criminal law

· John Stuart Mill in On Liberty (1859): 2 great rights threatened in civ soc as of 19c:

1. right of free speech

2. right of privacy/personal autonomy.  (both these concerns driven by fear of tyr of maj)

· To protect especially the latter right, we have the harm principle:

1. it is always legit to use state power to adv justice

2. assuming no issue of justice, before we criminalize s/th, we must be certain others are harmed by it

3. harm to self is a highly suspect basis for criminalization

4. that the masses’ sensibilities are offended by s/th is never enough to criminalize it

· UK (Wolfenden rept, 1957, caused decrim of homosexuality, prostitution) & US (Morris & Hawkins, 1970) have moved in this direction

· Morris & Hawkins: decriminalize a/th that burdens police, justice system, is ineffective, and demeans law itself (decrim list: drugs, consensual sex crimes, et al)

· Kadish excerpt, pp. 164+: exposition of this line of argument

· The counterargument, by Patrick Devlin: 1) condemnation of homosexuality is culturally central; 2) consult ordinary democratic opinion about these issues

· Other open questions re: criminalization: maternal fetal abuse, products liability and other corporate crimes, euthanasia

· Bowers v. Hardwick, US Sup Ct, 1986
· Where D violated GA sodomy statute, majority opinion stated there is no right to homosexual sodomy: it’s n/ a fundamental liberty (n/ rooted in tradition, in fact the opposite), and it’s okay for morality to determine law.

· If opinion had granted that this is a rt, wld have to weigh against state interest—and it w/n have stood up to this test

· Dissent opinion said issue was privacy; statute i/n specific to homosexuality; no evidence of harm (and therefore compelling state interest)

· Background to Bowers: recent Sup Ct decisions that raise the same questions b/ were decided differently, where privacy rt/rt to sexual expression overrode state interest, and where a new rt of sexual expression was created that w/n rooted in history:

· Griswold v CT: right to privacy re: contraception

· Roe v Wade: rt to privacy re: abortion

· rt to privacy re: pornography in the home

C. Actus Reus

· Punishment for acts only, n/ thoughts alone.  No punishmt for Freudian acts, either!

· Actus reus must concur w/ mens rea; intent must concur w/ each act.

· B/ where D wants to mutilate and ends up killing, there is concurrence b/c the acts were substantively similar

· Concurrence is intended to do justice; it’s a demanding b/ n/ abs requiremt

	Acts
	Omissions

	Criminal law requires responsible agent;

Act c/n be involuntary.

Involuntary acts:

1. Reflex

2. Somnambulism

3. Epilepsy

4. physically carried or coerced
	Failure to perform legal duty.

Sources of legal duty:

1. statute

2. status (parent/child, etc.)

3. contract

4. voluntary assuming duty & secluding victim, OR creating risk

Omissions c/n be involuntary


· Hypnosis:  Model Penal Code says is unconscious, b/ has been treated as conscious in some courts.
1. Positive Actions

· Martin v. State, AL Ct of Apps, 1944

· Ds conviction of being publicly drunk was reversed b/c D was forcibly carried to public place by police officers, who arrested him at home.  No actus reus.
· People v Newton, CA Distr Ct of App, 1970

· Appeal from voluntary manslaughter conviction
· New trial ordered b/c of failure to instruct jury on “unconsciousness” as a complete defense to homicide
· Jury cld have weighed the evidence and said there was no unconsciousness, b/ they needed to receive the instruction to even weigh it.
· Regina v Parks, UK 1992: D acquitted for sleepwalking to mother-in-law’s house and killing her
· People v Decina, NY 1956:  D allowed to be prosecuted for killing people while driving where he was in epileptic seizure b/ knew of his epilepsy in advance.  Analogy to getting drunk and expecting immunity from crimes committed while drunk.
2. Omissions

· Affirmative duties are def’d narrowly, and must be created in specific ways (ie through statute, etc.  see chart above)

· Pope v State, MD Ct of Apps, 1979
· Where D took in mother and daughter, and mother beat and killed daughter, D was charged with failure to help the daughter under child abuse and misprision statutes

· D’s conviction was reversed b/c she d/n have special duty to the child: the mother had the duty, and the mother was always present.  No legal obligation to child.

· Good samaritan laws:

· N/ common in US; only handful of states have.  Reasons why:

1. vagueness: how much action discharges the duty

2. impractical in cases w/ multiple parties; hard to allocate responsibility among them

3. it’s legislating morality.  Crim law ( morality.

4. it’s an invasion of privacy

· See also discussion of omissions as causes, pp. 557+

· Jones v US, US Ct of Apps, DC Circ, 1962: D’s conviction for involuntary manslaughter reversed and remanded where D may or m/n have duty to supply food to child who died of starvation while living in her house.  Jury w/n instructed that there was such a duty, and there were issues of fact as to whether D had charge of the child.

· Commonwealth v Pestinikas, PA Super, 1992: D convicted where D intended to murder elderly person, and took charge of him voluntarily, and starved him.

· Commonwealth v Cardwell, PA Super, 1986: mother convicted of failure to protect daughter where daughter was being sexually abused by stepfather and mother had been beaten by stepfather.  Ct held “the person charged w/ the duty of care is required to take steps that are reasonably calculated to achieve success.”  Mother’s choices were limited b/ ct said she cld have/shld have taken more action.

· A duty in the law of civil liability helps courts determine criminal liability in omissions.  (to what extent?  why d/n this incur legality problem?)
· People v Beardsley, MI 1907:  D who spent weekend at his home w/ woman he w/n married to, where woman died of morphine overdose, and D d/n call MD to help her, was convicted of manslaughter.  Conviction overturned: no legal duty b/c she w/n his wife, even though she was in his house.

· Regina v Stone and Dobinson, QB 1977:  Stone’s sister Fanny came to live w/ him and mistress Dobinson.  Fanny died of anorexia after Stone and Dobinson made half-attempts to help her (tried to find her a doctor b/ failed).  Ds’ conviction affirmed on appeal: they had assumed a duty of care b/c she was a blood relative and b/c they initially attempted to help.

· People v Oliver, CA 1989:  D met Cornejo at bar and took him home, gave him spoon to ingest heroin.  After he passed out, D left him in her house and later caused him to be dragged outside and left him behind a shed.  D’s conviction of involuntary manslaughter under criminal negligence thry was affirmed: in taking him from pub place to priv place, and in letting him use her house for dangerous activity (narcotics), D secluded victim and assumed duty of care.

· Jones v State, IN 1942: D who raped girl and then failed to save her from drowning when she jumped into creek b/c distraught was guilty of second-degree murder b/c D created the risk.

3. No criminalization based on status

· Robinson v California, US Sup Ct, 1962:  CA statute that narcotics addiction illegal held unconstitutional under 8th and 14th amendments: c/n criminalize based on status.  It’s n/ an act.  Also, it’s an illness.

· Powell v Texas, US Sup Ct, 1968:

· Ct upheld conviction of public intoxication.

· D/n accept pathologization of alcoholism: it’s factually controversial and also risks jail-like civil confinement for alcoholics.  Threat to civil liberties.  N/ effective, either.

· Also, this was an act—being in public place—n/ punishment for status.

· Also, there was concern about expansion of pathology defense.

D.
Mens Rea

1. Overview

	Intentional
	Unintentional

	Intent
	Knowingly
	Negligence
	Recklessness
	Strict liability

	Specific intent
	Specific intent
	General intent
	Specific intent except drunkenness
	General intent

	Culpable mental states
	Mental state irrelevant


· Intent: what you meant to do.

· Intent ( motive, ie whether motive is good or evil.  Motive d/n matter for mens rea (criminal liability) b/ may matter during sentencing.

· Constructive intent: Established where there is substantial certainty of a conseqence, b/ this is rebuttable.

· Knowledge: you m/n intend the result, b/ you know what you’re doing

· Negligence: no intent or no knowledge

1. You’re taking a risk that a reasonable person w/n impose on others: objective std
2. It d/n matter whether you’re aware of that risk: no subj requirement
· Recklesness: more culpable than negligence

1. You’re taking a risk that a reasonable person w/n impose on others: obj std
2. You’re aware of the risk: subj requirement
· Strict liability: no knowledge, intent.  Risk d/n matter.  No mens rea req as long as actus reus is satisfied (b/ n/, eg, epileptic fit, b/c ( voluntary action there)

· Specific vs. general intent:

· If you could be criminally liable for s/th while n/ aware of what you’re doing, it’s a general intent crime.  Otherwise, it’s a specific intent crime.

· Specific intent is subjective crime; general intent is objective crime.

· One exception: If you’re drunk, and commit recklessness crime, you’re liable b/c you’re aware that you’re taking preliminary risk in getting drunk.

· Regina v Cunningham, QB 1957
· Where D d/n mean to asphyxiate mother-in-law in stealing gas meter, w/n convicted of attempted murder

· Malice is required element of the crime, b/ “malice” i/n just “wicked.”

· Appellate ct said that it had to be shown that D knew that removal of gas meter might cause injury to s/o.  C/n infer malice from fact of lower crime.

· Concurrence requirement: must be the mens rea for every act, n/ just general criminal disposition.

· Regina v Faulkner, UK 1877:  D’s conviction for arson reversed where he set fire to ship while lighting match in order to see to steal some rum.  No mens rea through collateral misconduct.

· Santillanes v New Mexico, NM Sup Ct, 1993:

· D who cut nephew’s neck w/ knife during fight did so accidentally.  D convicted of child abuse based on negligence where trial ct gave civil negligence instruction to jury.

· Ct says “negligence,” which is in child abuse statute, requires showing of criminal negligence: “beyond a reasonable doubt,” n/ “preponderance of ev”

· Courts try to set the bar pretty high for willful blindness.

· US v Jewell, 9th Circ, 1976:

· D who transported mj into US hidden in his car denied knowing it was there; statute required “knowingly”

· Ct upheld conviction based on jury instruction that if D went out of his way to avoid knowing, he was still guilty: willful blindness, or ostrich instruction.  Jury cld infer knowl based on gross recklessness or deliberate attempt to avoid knowl

· Dissent says that if leg wanted inference, w/n have included knowl in statute

· US v Giovannetti, 7th Circ, 1990, professional gambler who rented his house to other pro gamblers was convicted of knowing they wld use it for gambling.  Conviction overturned b/c ostrich instruction required showing that D deliberately avoided knowl of their activities.

2. Mistake of Fact
· Applicability of mistake of fact as a defense depends on the kind of mens rea that is req’d.  If mistake of fact negatives an element of the required mens rea, this shld exculpate (eg People v. Olsen)

· Generally, shld be mistake as to material element rather than element like venue.

· Sometimes mistakes of fact haven’t been treated as this principle holds they shld (Regina v. Prince, White v. State) and s/t the lines have been fudged a little bit by the courts (US v. Collado-Gomez)

· Regina v Prince, UK 1875
· Where D took unmarried girl under 16 away from possession of her father, ct held that he was guilty even tho’ she lied about her age (ie belief may have been reasonable) b/c the act is wrong in i/s.  Reliance on public morality here—e/o knows what’s wrong and what’s n/.
· Dissent says this i/n good mens rea: wrong or n/, D d/n believe he was committing a crime

· White v State, OH 1933: D’s conviction of leaving his wife while she was pregnant was upheld even tho he d/n know she was pregnant b/c leaving yr wife is wrong.  Some sort of notion that D shld have been on notice via wrong act.
· US v Collado-Gomez, 2nd Circ, 1987: D convicted of possession of crack where he knew he had a drug b/ d/n know what it was.  Ct said that mens rea of possession of controlled substance was enough.
· People v Olsen, CA Sup Ct, 1984
· D convicted of lewdness w/ child under 14 even tho she lied about her age and the belief may have been reasonable.
· Ct holds no good faith mistake b/c, although CA d/n have strict liability statutory rape laws (one of very few states), there’s strong state interest in protecting children under 14.
· Perhaps there was constructive notice here—having sex w/ s/o who looks 17 might put you on notice to doublecheck her age.
· Dissent says that generally strict liability shld be reserved for regulatory offenses.
3. Mistake of Law
· Mistake of law is at the intersection of legality and mens rea

· Mistake of fact about an issue of law may excuse b/ true mistake of law typically d/n excuse: this is to prevent people from re-interpreting the law as they see fit.

· NJ, Germany, and some other jurisdictions allow mistaken belief to exculpate.

· NY’s 15.20(2) is narrower than MPC: NY d/n permit mistake of law defense except where the mistaken belief is founded upon an actual official statement of the law (rather than a reasonable incorrect belief about what the law says)—see Marrero, compare w/ Albertini
· Tax laws are a case where honest belief lets you off b/c of intent/knowl element and malum prohibitum aspect (Cheek), b/ this i/n the case in fraudulent tax crimes (Hildebrandt, p. 268)

· Courts have interpreted the exculpatory power of honest belief in different ways in different contexts.  Eg US v. International Minerals (knowingly acted, which act was in violation of corrosive liquids regulation was enough, rather than knowingly violated) vs. Liparota v. US, where a knowing violation of food stamp fraud was needed b/c of element of malum prohibitum

· In some jurisdictions, an opinion from the AG or another gov’t body will excuse you (Cox).  This i/n true in all jurisdictions (Hopkins)

· In Lambert, mistake of law was excused where it was a malum prohibitum and where an affirmative act was required and where there was nothing whatsoever to put D on notice. (D ex-felon who d/n register w/ PD—very extreme and very narrow decision)

	Mistake of fact as to issue of law
	True mistake of law

	Sometimes excuses (mere belief gets you off)
	Almost never excuses (belief must be reasonable, and is narrowly constructed)

	1. Larceny, robbery, embezzlement: you think the property is yours: Smith
2. Income tax: honest belief lets you off: Cheek
3. Kidnapping: you must know the taking is unlawful: Weiss
4. Liperata: food stamp case (p. 268)

5. Conspiracy.  (What is the mistake of fact issue here?)
	EXCEPTIONS where true mistake of law is excused:
1. 255.15 and 255.20: bigamy defense (i/n this a mistake of fact?)
2. Attorney general opinion, Hopkins
3. Lawyer advice

4. Albertini, Cox, Lambert


· One issue here: the cultural defense.  Issues include notice and reasonable belief.  Class discussion went both ways.

· People v. Marrero, NY 1987:  Where D carried an unlicensed pistol under the mistaken belief that he was permitted by statute to do so as a federal correctional officer, he was criminally liable.  The ct went for a narrow interpretation of §15.20, where D has to rely on an actual official statement of the law, rather than a mistaken belief about that statement.

· Contrast to People v. Weiss, where D was acquitted in kidnapping case b/c of belief that the victim was seized w/ the authority of law.  That’s mistake of fact as to issue of law.

· Dissent argues that this creates s.l.: guilt in absence of mens rea.

· Regina v. Smith (David), Eng 1974:  where D damaged landlord’s property, b/ believed that b/c he put the flooring in, it was his property, there was no required mens rea: mistake of fact as to issue of law.

· State v Woods, VT 1935: D convicted of adultery when she had a mistaken reasonable belief that she was married to the man after a Nevada divorce.  (NY has passed narrow statute to let people off in cases like this: §255.15, 255.20)

· Regina v Taaffe, Eng. 1983:  D who thought he was carrying money was carrying mj.  Although he thought carrying money was illegal, it wasn’t.  He got off: mens rea d/n concur w/ actus reus.

· Cheek v US, Sup Ct 1991:
· Where D was convicted of failing to file income tax returns, he was let off b/c he sincerely but unreasonably believed that he d/n have to file them.

· Income tax crimes are specific intent, so an honest mistaken belief about th e law negatives the mens rea

· His good faith belief that one should not pay taxes, however, didn’t matter.  He had other means of challenging the tax laws.

· US v Albertini, 9th Cir. 1987:
· Where D protested on naval based, and 9th Cir said that was protected speech, and D protested again, and Sup Ct later ruled that it w/n protected speech, conviction against D for 2nd set of protests was reversed b/c he was relying on a judicial opinion in effect at that time

· This was a true mistake of law in very narrowest sense, as under the NYPC (§15.20)

· Hopkins v State, MD 1950:  Reverend D was convicted of soliciting performance of marriages b/c of his sign, despite the fact that AG’s office advised him this w/n a violation of the law.  (This w/n be the result under §15.20(2)(d))

· Cox v Louisiana, US Sup Ct 1965:  Conviction reversed as to D’s prohibited pickets near courthouse where city officials and police gave permission for the protest to take place.  To hold otherwise wld be entrapment.

4. Strict Liability
· There’s trend away from s.l. in common-law offenses.  Notable exceptions: statutory rape, felony-murder, and misdemeanor-manslaughter.  Also bigamy and rape, b/ jurisdictions are moving away from s.l. in these areas.

· What is the difference btw s.l. and a.l. in criminal law?  What are examples of each?
· Canada has moved away from s.l. entirely

· There’s also a move away from vicarious s.l., even in regulatory offenses (eg State v Guminga), but many states still permit vicarious criminal s.l.

· There’s an open issue about s.l. for parents in offenses committed by their children (State v. Akers)

· S.l. often used in regulatory offenses:

· Small penalties (fines, n/ prison); n/ much stigma attached to conviction.  Resemble public torts.

· Typically public welfare offenses where offender is in better position to know of s/th harmful than general public (drug mislabeling, dangerous chemical transportation, etc.)

· Speeding and other traffic issues are generally absolute liability (State v. Baker)

· US v Balint, US Sup Ct, 1922:  Where Ds were selling controlled substances, they were held under s.l. b/c of state’s interest regulating drug sales.  Seller must ascertain subst or face peril.

· US v Dotterweich, US Sup Ct, 1943:  D’s conviction for selling mislabeled drugs, even where was mfr’s error and D c/n have known, was upheld.  S.l. here b/c of regulatory concerns.  Affirmative duty to ascertain b/c seller has power to find out and consumer d/n.

· Morissette v US, US Sup Ct 1952
· Where D took and sold spent shell casings from Air Force base, D’s conviction for “knowing conversion of govt property” was overturned b/c he believed that the casings had been cast away and w/n wanted: ( knowl of conversion

· Sup Ct said his mens rea was relevant—n/ s.l. crime; this i/n public welfare offense b/ is instead similar to larceny, an old common law action requiring mens rea.

· US v Staples, US Sup Ct, 1994
· Ct overturned D’s conviction for unregistered possessn of automatic weapon b/c he d/n know it was automatic

· Ct said ( s.l. here b/c s/n criminalize “broad range of apparently innocent conduct”: there are lots of gun owners, and they m/n realize there cld be prosecution for s/th like this.

· Harsh penalty for violation confirms that Congress d/n intend s.l. here.

· Regina v. City of Sault Ste. Marie, Canada Sup Ct, 1978:
· Canadian decision which examines arguments for and against s.l. in crim law

· Holds that there shld now be three categories of offenses: those which require full mens rea, crimes where the prosecution d/n have to prove mens rea b/ that D may rebut by proving he took all reasonable care, and absolute liability where D c/n rebut (which wld be clearly established by the leg)

· Canada later abolished a.l.

· State v Guminga, MN Sup Ct, 1986, ct overturned statute allowing vicarious liability under s.l. for restaurant owner whose employee, w/o his knowl, served alcohol to underage woman.  Violation of due process and unfair, esp. where there are civil penalties that wld serve function of preventing underage drinking.  Here MN ct overturned vicarious liability generally.

· State v Akers, NH 1979, criminal liability imposed on parents whose children drive off-road vehicles on highways was struck down.  No vicarious liability for parents.

· State v Baker, KS Ct of Apps, 1977: D’s conviction for speeding where cruise control stuck was upheld.  In quasi-actus reus argument, D said had no choice b/ to speed.  Ct imposed abs liability b/c D had choice in using cruise control at all (unlike brakes).

· Hill v Baxter, QB 1958.  D’s argument that he was in state of automatism was rejected.  Must be proven, and stds for involuntary acts (to void actus reus) are pretty high.

E. Proportionality

· Criminal sanctions must be graded: our legal and moral sense of gravity shld be in sync

· There is typically a proportionality requirement in state constitutions as well as in 8th A (which Sup Ct h/n been enforcing much lately)

· Theoretical perspectives:

· Bentham: punishment must be proportional to have proper deterrence

· Gross: proportional punishment means justifiable criminal sentences: no punishment in excess of guilt (weak retributivist view)

· Hart and Honoré: Deterrence and incapacitation (put away longest those who are worst) call for proportionality

· Ewing: Weak retributivism calls for proportionality.  Also, excessive punishment makes people think criminals are victims and weaken people’s respect for the law

· Stephen: criminal law shld rerflect underlying moral culpability—poor man who steals for need shld be punished less than rich man who steals for fun.  Deterrence wld take the opposite view, so that’s a bad justification for punishments.

· Hart: s/th about conflict btw utilitarianism and moral judgments

· Harmelin v. MI, US Sup Ct, 1991:

· 1st-time offender w/ 672 g of cocaine gets life w/o parole

· 3 tests for disproportion applied:

1. gravity/harm principle: Scalia/Rehnquist say this is subjective, so Sup Ct c/n enforce

2. intra-jurisdictional comparisons of similar crimes: subjective too

3. inter-jurisdictional comparisons: n/ appropriate test b/c states shld be labs for experimentation

· So Sup Ct w/n enforce proportionality except for torture and death penalty

· Kennedy, O’Connor, and Souter: look to 1st test.  If it’s way out of line, apply #2 and #3.  Here, it’s n/ way out of line

· White, Blackmun, and Stevens: use same 3 tests to opine that sentence shld be overturned

· NY has vestigial draconian drug laws.  See notes.

· They were upheld by NY ct of appeals: they looked at gravity, and gave deference to the leg, and decided they w/n too out of line, so d/n look at #2 or #3.

III.  Specific Areas of Criminal Law

A. Euthanasia: a justification issue

· Cruzan v Director, MO Dept of Health, US Sup Ct, 1989

· Where pt was in vegetative state, and where pt had expressed in conversation her wish for passive euthanasia if in such a state, Sup Ct refused to void MO statute requiring very high threshold for pt to be taken off machines, despite request of pt’s parents.

· Majority opinion:

· there’s rt to refuse treatment

· there’s rt to die: state’s interest in citizen’s life d/n override indiv’s liberty interest

· b/ state has a rt to place procedural safeguards on surrogates’ exercising that rt for pts.  Here, MO’s safeguards of “clear and convincing ev” of pt’s wishes were okay.

· Scalia: there’s no deprivation of due process where there’s no historical rt, and rt to suicide i/n historical rt.  No line btw action & inaction, either.

· Dissent: allowing such demanding safeguards is tantamount to enforcing a sectarian view of the dignity of life

· 3 views of assisted suicide:

1. There’s a religious/moral distinction btw killing & letting die.  Codify this.

2. There’s no basic moral distinction btw killing & letting die.  Keep the legal distinction b/ let 

3. ??? I d/n think I got these right.
· People v Kevorkian, MI Sup Ct, 1994
· Bodily integrity and informed consent say that there is rt to refuse treatment, b/ there is a line to be drawn btw letting die & hastening death.  Cruzan n/ applicable here

· No liberty interest in suicide, and no traditnal rt to suicide

· Therefore, no due process violation in prosecuting MD for assisting suicide

· Dissent: Cruzan applicable b/c the line btw active & passive is artificial, and the state’s interest in that life is small

· Barber v Superior Ct, CA Distr Ct of App, 1983:

· Where MDs took pt off artificial life support at request of family, charges of murder were dismissed b/c murder is unlawful killing and MDs’ act w/n affirmative act b/ was omission of treatment and therefore no duty was owed (b/c of pt’s family’s request).

· That this is an omission is legal fiction to protect passive euthanasia where no living will.

· MDs have affirmative duty, typically, b/c of status, b/ it is judged on case-by-case basis.  Where treatmt ineffective or refused, their duty is discharged.

· Airedale NHS Trust v Bland, UK 1993: Where pt is in vegetative state, treatmt may be withheld—omission okay—even tho positive act i/n.  MD n/ obliged to continue ineffective treatmt.

· Pp. 201+: discussion of distinction btw act and omission in euthanasia cases.

	Voluntary
	Involuntary

	Killing
	Letting die
	

	
	w/ living will
	w/o living will
	


B. Corporate criminal liability

· Expanding area, b/ problematic: shld the crim law play a role in regulating business activity?

· Criminal law is much more demanding std than civil law:

	Criminal law
	Civil Law

	1. principle of legality
	1. no principle of legality

	2. mens rea: no collective guilt
	2. strict liability

	3. beyond reasonable doubt
	3. preponderance of evidence

	4. retrospective only
	4. prospective


· See pp. 688+ for discussion of stds and approaches to corporate criminal liability.  One key is the potential deterrent effects through stigma.  Possible problems are issues w/ determining who to hold liable, issues w/ too much deterrence (ie more than is socially optimal).

· In State v. Ford Motor Co., IN 1979, jury d/n convict on reckless homicide and criminal recklessness

C. Rape

· Two principles collide in the law of rape:

1. worry about s.l.

2. worry about the position of women in crim law

· 4 areas of struggle:

1. definition of the law of rape

2. concern w/ inter-family crime, eg incest

3. violence btw spouses

4. workplace: harassment issues

· Theoretical perspectives: pp. 315+

· Gordon and Riger: rape is very feared, very underreported.  Date rape reports up.

· There are issues about the def’n of rape for the purposes of reporting

· Feminist law reformers assert that rape lies on continuum of male sexual attitudes

· Mens rea issues:

· Historically, the mens rea was s.l.  This has been challenged and changed in some jurisdictions in recent years to recklessness or negligence (Morgan, Sherry, Ascolillo, Simcock).  MA retains s.l. on consent issue.

· In negligence: is the “reasonable person” really a “reasonable man”?

· Most jurisdictions permit mistake defense as to consent but only if the mistake is “honest and reasonable” (objective negligence std).  Contrast Alaska, which has no resistance requirement but has “recklessness” std for consent (D must have been reckless as to victim’s lack of consent)

· One proposal: allow constructive negligence: infer negligence if satisfy following 3 criteria:

1. sex w/ woman n/ your wife

2. force w/ earnest resistance

3. no consent

· Schulhofer says we shld move away from the mens rea debate on consent.  It’s an actus reus issue: we should affirmatively decide and spell out what consent is.  Then this negligence debate w/n matter so much.

· Some cts have refused to allow the reasonable mistake defense if there is no evidence to support it other than a he-said-she-said (Tyson, Williams).  It’s also limited by the fact that burden of proof rests w/ D (Camara).  This means that the crime is in effect s.l. unless D can show evidence of circumstances that wld make his mistake reasonable.

· In one view, it sucks to convict people where they had an honest belief that someone consented to sex, although that belief was wrong.  But rape is a pressing enough problem, and there’s enough confusion about what consent means and where it is reasonable to believe there is consent, that it’s worth having a strict standard.  Estrich excerpt, p. 330, et al.

· Force is the typical standard (rather than nonconsent), except in special circumstances (such as incapacity to consent where victim is underage or mentally incapacitated)

· A few jurisdictions have made nonconsent the standard (ie WI: see p. 352)

· S/t there is a requirement of resistance.  It may be explicit in the statute, or implied in the element of force or of nonconsent

· Typically, where resistance is required, it’s “reasonable resistance”

· Many states have gotten rid of resistance b/ have retained use or threat of force

· NY 130.00: forcible compulsion is in the statute.  It means use of force or threats.  This abrogates the resistance requirement.
· However, what force means is under debate: s/t if the threat i/n explicit, the cts have held that there was no force (Warren).  Or if there was no explicit threat, b/ threats implied in the relationship itself, there was no force (Alston).

· This is another issue that a standard of affirmative consent would clarify, says Schulhofer.

· Also, the cts h/n found forcible consent where there’s nonphysical threats (Thompson, Mlinarich)

· Typically, there is no civil or criminal liability when false representations are used to obtain sex. p. 361.

· There has been rape law reform in many states, and also better treatment of rape victims.  However, reporting rates h/n increased on the whole.  B/ also, in all jurisdictions, officials consider resistance an important determination of whether there will be a conviction, even after the laws have been reformed.

· Marital exception:

· Typically, it’s n/ rape if it’s your wife.  In NY, Liberta, struck this exception down.  Is this still the case?  It d/n look like it b/c of def’n of female in 130.00: woman n/ married to the actor.
· Policy and other arguments for the marital exception: (from Liberta)

· There’s implied consent if the victim is married to the rapist

· Married woman is property of her husband: historical reason for the exception

· Protecting marital privacy

· Encouraging reconciliation between husband and wife  (WHAT?!?)

· There are other statutes to deal w/ the problem, eg assault statutes, w/ less severe punishment, which deals better w/ problem of marital rape since it’s less serious than other rapes (WHAT??????????)

· Bottom line: the harm principle.  It’s incredibly damaging, so there shld be no exception.

· Marital rape is a huge problem.

· Lots of jurisdictions have limited the marital exception, ie n/ allowing it where parties are separated, b/ it’s still prevalent.  MPC preserved it.  Some states have enlarged the exception for co-habitating partners.

· Regina v. Morgan, House of Lords, 1976:
· Morgan and companions raped Morgan’s wife; Morgan had told them that she consented

· Issue: s.l. versus positive mens rea.  Previously in Engl, rape was s.l. crime.  At trial, judge gave jury negligence instruction.  Ds wanted intent instruction.

· After Morgan, rape became a crime of actual intent.  Conviction was upheld anyway

· This decision raised a lot of controversy.  Parliament later passed a recklessness std.

· Commonwealth v. Sherry, MA 1982:
· MDs charged w/ rape and kidnapping of nurse.  Ds requested instruction of “actual knowledge of the victim’s lack of consent”: intent std, to which a reasonable mistake about victim’s consent wld be a defense

· The court here refused to reach whether a reasonableness std for a mistake of fact about consent wld be upheld b/c the Ds requested actual belief mistake of fact instruction

· Commonwealth v. Simcock, MA 1991 and Commonwealth v. Ascolillo, MA 1989:  s.l. for rape in MA.  Honest and reasonable mistake as to consent i/n a defense.

· Tyson v State, IN 1993: Mike Tyson’s reasonable mistake defense w/n admitted where there is no gray area in the evidence, just he-said-she-said

· People v Williams, CA 1992:  No mistake of fact instructions allowed where the two accounts were absolutely at odds

· State v Camara, WA 1989:  There’s overlap between forcible compulsion (element of prosecution’s case) and nonconsent (to which mistake of fact defense can be raised).  B/ if D presents mistake of fact, he has burden of proof for it.  Effect is to limit negligence (reasonable belief) on consent issue.

· State v Alston, NC 1984:  Victim and D were involved in a violent relationship.  Victim left, D found her, threatened her.  Then the two went to a friend’s house, and victim said she d/n want to have sex, b/ d/n resist.  D’s conviction was overturned.  Estrich article about this talks about power in the relationship and how that created forcible compulsion in the absent of a specific threat.  The force std gives men license to “seduce” (i.e. subtly overpower) vulnerable women.  Berger disagrees w/ Estrich and fears that that patronizes and thus diminishes women.

· State v Thompson, MT 1990: No force where principal threatened high school girl w/ preventing her from graduating if she d/n have sex w/ him: force d/n include “intimidation” b/ merely immediate threat of injury

· Commonwealth v Mlinarich, PA 1985:  No force where foster father threatened to have 14-y-o sent back to juvenile detention if she d/n have sex w/ him.  Force must be threat of violence and c/n be ambiguous, or juries will have unlimited discretion.

· People v Liberta, NY 1984: D raped his wife who had a restraining order against him.  Marital exception d/n apply here b/c they were separated.  D took issue w/ marital rape provisions, so Ct of Apps struck it down entirely.

D. Homicide

	CA Penal Code
	PA Penal Code
	NYPC
	MPC

	§189. Includes felony murder
	Has felony murder
	Has felony murder
	No felony murder—rebuttable presumption instead

	
	Imperfect S/D
	No imperfect S/D
	

	
	
	Has criminally negligent homicide—class E felony.
	Has negligent homicide: where D i/n aware of risk of death

	Vehicular MS w/ gross negl
	
	Has vehicular MS
	

	Involuntary MS: killing w/o malice, in misdemeanor or in commission of lawful act w/o caution (recklessness?)
	Involuntary MS: recklessness or gross negligence
	MS 2: recklessness or aids another to commit suicide.  No misdemeanor-manslaughter.  Individualized
	MS: reckless homicide or homicide under extreme disturbance for which there is reasonable excuse. Recklessness requires that

	Voluntary MS: killing w/o malice, in heat of passion
	Voluntary MS:

1. intense provocation

2. imperfect S/D
	MS 1:

1. w/ intent to cause injury, causes death

2. extreme emotional disturbance (mitigation)
	actor was aware of possibility of death (b/ disregarded it)

	Murder 2: Any kind of murder that’s n/ Murder 1
	Murder 2: felony murder

Murder 3: Any other kind of murder
	Murder 2:

1. w/ intent to kill, except w/ mitigation for extreme emotional disturbance or aid to suicide

2. depraved heart

3. felony murder
	Murder: intent or knowl, or depraved heart (recklessness and indifference to human life)

* such recklessness is presumed if in course of felony

	Murder 1: willful, deliberate and premeditated killing, or felony murder
	Murder 1: intentional killing
	Murder 1: Intent to kill and victim is police officer or other special class, or torture, or lots of murders, etc.
	


	Intentional homicide
	Unintentional homicide

	
	Mitigated
	Involuntary manslaughter
	
	

	Unmitigated
	Not premeditated/deliberate
	Voluntary MS
	Diminished capacity
	Negligent
	Reckless
	Depraved heart
	Felony murder

	
	Disappearing doctrine
	Very much in use
	Disappearing doctrine
	Look at:

I. Awareness

a. gravity of harm

b. probability of harm

II.
Agent’s purposes
	1) predicate felony; 

2) in furtherance of;

3) causation of death.

See CA vs NY


1. Intentional homicide
· diminished capacity has been abandoned

· voluntary manslaughter is alive and well: no intent, or provocation/extreme emotional disturbance

· Deadly weapon doctrine: creates presumption of intent.  NY has this doctrine.

· Transferred intent doctrine: if you mean to kill A b/ kill B instead, you’re liable for intent-to-kill murder.

· Distaste for death penalty leads cts to distort doctrines: compare Carrol and Anderson.

· Previously, “premeditated/deliberate” std gave d.p., so cts distorted these doctrines (ie, premeditation can happen in an instant: see Carrol).  Today, premed/delib has largely been abandoned.

· Also, today there’s n/ d.p. for Murder 1 except in extenuating circumstances, so cts a/n so concerned about distinction btw Murder 1 and Murder 2

· 2 reasons for decline of premeditated/deliberate doctrine:

1. decline in d.p. use

2. d/n correspond to defensible moral distinction

· pp. 402-405: discussion of ways that premeditation has been interpreted, and the fact that most states have now abandoned it b/c there is no moral defense of the gradation.

· Commonwealth v. Carrol, PA 1963:
· D killed his shrewish wife w/ a gun during an argument.  Claims he d/n remember: premeditated?

· Ct says yes: premeditated intent to kill found in use of deadly weapon

· Key here: PA d/n have d.p., so ct is willing to give D Murder 1

· People v. Anderson, CA 1968:
· Where D killed 10-y-o girl, and possibly molested her, in brutal manner, ct hled that there was no evidence of premeditation.  Nothing in the crime showed any planning

· Key here: CA has d.p., so ct d/n give Murder 1

2. Provocation: mitigation of intentional homicide, or VM

· Provocation was a defense at common law.  Core of common law doctrine was in flagrante delicto. (Thornton)

· 4 elements of common-law provocation doctrine:

1. reasonable explanation or excuse (normative/objective std)

2. provocation causes the murder

3. you a/n w/in reasonable cooling time

4. you h/n yet cooled

· MPC provides for individualized std for provocation instead

· Issues w/ provocation doctrine:

1. Does it indulge emotionality, or avoid enforcing superarrogated morality?

2. it usually involves husbands killing wives—and is generally a justification for male violence

3. do reasonable people ever kill, even if they are provoked?  Or is there really free choice if we are in the grip of powerful emotion?

· Common law std held that words alone w/n provocation (Girouard, where wife disparaged husband’s sexual ability)

· B/ at common law, there was an exception for confessions of adultery.  Many jurisdictions have rejected this (see Shane: D killed his girlfriend after she confessed an infidelity; ct d/n allow provocation defense)

· In Shane, the ct said that mere words wld have to be decided on case-by-case basis by the judge

· Case by case basis in Maher, p. 416: where D d/n witness his wife’s adultery, and had cooling time, b/ ct held it was a jury question as to provocation on a case-by-case basis.

· See pp. 414-416 re: infidelity category cases, cooling time, other victims, and Ds who elicit provocation

· Extreme emotional provocation

· MPC adopts radical individualized std for extreme emotional provocation: e/th up to the reasonable lunatic, as in Casassa.  B/ there’s still a normative component: “reasonable”

· NYPC individualizes up to Casassa as well.  14 other states have followed MPC, b/ 4 switched back to common law.

· See pp. 423-425 for extreme emotional disturbance examples

· Non-individualized std: Bedder.  England adopted indiv std in Camplin, p. 427: applicability of individual characteristics is for jury to decide, and words can count as provocation.

· State v. Thornton, TN 1987: Law student catches med student in bed w/ his separated wife.  He’s watched them for a while and has gone home and gotten a camera.  Claims he thought victim was trying to strike him.  Shoots med student.  Gets provocation defense and VM (despite the sketchiness of the circumstances) b/c of the power of in flagrante delicto as the heart of provocation doctrine.

· People v Casassa, NY 1980: 

· NY followed MPC in adopting extreme emotional disturbance, b/ d/n admit evidence of psycho who was very emotionally disturbed anyway: mental infirmities a/n w/in the meaning of the statute

Gross negligence or recklessness (involuntary MS) or depraved heart (murder)
· Criminal negligence or recklessness requires more than civil liab: gross failure is needed, and individualization is required.

· Weigh 3 factors:

1. gravity of the harm (tests awareness)

2. probability of harm (also tests awareness)

3. agent’s purpose

· In MPC, homicide is manslaughter if reckless and requires conscious awareness of the risk of death.  Otherwise, it’s negligent.

· There’s no contributory negligence by the victim (eg Dickerson)

· There is individualization.  See Williams, p. 445: ill child, Ds d/n know how bad the infection was, Ds feared that state wld take the child.  There was no individualization in this case.

· Pp. 449-454 on individualization and obj vs. subj stds.  Weigh retribution, deterrence.  Hart argument: Individualization comes closer to true justice by punishing people for things for which they are truly culpable.

· Religious factors, p. 454+: no religious defense where parent endangers child’s life.  B/ some states hold that parent c/n be guilty of abuse or neglect for religious practices alone.  B/ these are generally n/ applied to involuntary MS.

· Depraved heart is the most aggravated form of criminal recklessness.  Considered so culpable that’s it’s Murder 2.  See Malone, Roe, Burden.

· A/th involving a bomb is depraved heart.

· In Fleming, extreme drunk driving was depraved heart.  Many states are tending to hold the same w/ extreme carelessness in driving.  Cts find wantonness in getting really drunk while planning to drive, or in driving really recklessly while drunk.  pp. 462+: severe sentences, too.

· S/t driving cases are inadvertant murder.  MPC d/n allow inadvertant murder: driver must be aware of the risk. It’s clearer where D was drunk and therefore unaware of risks.  See Register: that D is still liable.

· Commonwealth v. Welansky, MA 1944:  club owner convicted of involuntary MS following fire where he evinced wanton or reckless conduct—ie high degree or likelihood of substantial harm.

· Dickerson v State, MS 1983:  D who was drunk and speeding was guilty of involuntary manslaughter for gross negligence even where person he hit was blocking his lane: no contributory negl.

· Commonwealth v Malone, PA 1946:  Russian roulette case: ct held that it was so hardened, and that death was so likely to result, w/ wanton disregard for the consequences, and callous: depraved heart.

· People v Roe, NY 1989:  Another Russian roulette case where ct found depraved heart.

· People v Burden, CA 1977:  Father who let infant starve to death got depraved heart.

· US v Fleming, 4th Cir, 1984:  Depraved heart found in D’s very reckless driving while drunk.

· People v Register, NY 1983:  Depraved heart where D was drunk.  Dissent felt that b/c he was drunk, he w/n aware of risks, and therefore d/n have subj culpability for DH/murder.  In similar NH case, Souter upheld DH: D has responsibility of staying sober if his intoxication will jeopardize others.

Felony Murder

· Felony murder arises theoretically from DH.  In FM, presumption of DH where there’s a predicate felony.  (See Serne, where DH was obvious

· So FM is constructive DH

· Why prosecutors like it:

· Easier to convict: d/n have to show intent or negl/reckl.  Just go straight to the presumption

· Issues:  ease of prosecution, n/ all felonies are the same (so some felonies m/n satisfy DH mens rea), the presumption abrogates mens rea concurrence requirement, stats on pp. 475-476 show that lots of felonies occur w/o harm, so c/n just infer that probability of harm was high from the fact of the felony, deterrence issues (b/ we know that chance of long punishment is a fucked up way to deter), justice: accidental death was still murder, there are procedural protections w/ lots at stake in US, b/ that just turns it into an odds-based system too (p. 473).

· MPC: rebuttable presumption of DH.  Engl and Canada: no FM

· See pp. 476+ for misdemeanor-MS discussion.

· Causation requirement: but-for, and proximate (harm was probable consequence), b/ foreseeability i/n necessarily needed—see Stamp.  See King for example of restricted causation that predominates.

	CA FM
	NY FM

	1. all felonies

a. highly dangerous felony

b. merger doctrine to curb

2.
agency
	1. statutory list

2. Redline rules: no co-felon

3. Elaborate system of defenses


· Ways to curb FM: CA approach

· CA reform has happened through judicial decisions

· Statutorily, FM applies to all felonies, b/ courts restrict to inherently highly dangerous felonies.  See Phillips, Satchell, Henderson, Patterson.

· CA assesses the felony in the abstract, n/ whether the particular felony was extremely dangerous.

· Also, merger doctrine: no FM instruction where it is based on a felony which is an integral part of the homicide.  See Smith.

· Applications of merger: assault w/ a deadly weapon merges, burglary w/ deadly weapon merges (b/ n/ in other jurisdictions—see p. 494), furnishing w/ narcotics d/n merge, armed robbery d/n merge (b/c robbery can be accomplished w/o attack; there was an “independent felonious purpose” (see Burton p. 491))

· Adopts agency thry: the felon must be the killer, n/ a victim.  Demanding causation requirement.

· In Taylor, however, CA ct held that co-felon Daniel’s insane jabbering showed depraved heart (prompted him to get shot by victims), and therefore Taylor, driver of the getaway car, was guilty of murder on vicarious liability: CA has automatic imputation to accessory.  (NY d/n).  B/ modification/restriction of Taylor in Antich: D Antich c/n be vicariously liable for the killing of co-felon Bose by a police officer b/c Bose d/n commit that crime

· Ways to curb FM: NY approach

· NY rejects merger rule (Miller, p. 494): b/c the leg has listed the felonies to which FM applies

· NY delineates specific list of felonies

· Elaborate affirmative defenses, including for felons who can show that they had no reason to anticipate the use of lethal force, etc.  See §125.25(3)(a)-(d).

· Redline rule: death of a co-felon d/n count.  Statutory restriction.  B/ in Hernandez, death of an officer shot by another officer did count (p 499).  Proximate cause approach, coupled w/ rule about the death of a co-felon.

· NY has no agency rule: d/n matter who did the killing.  Weaker causation requirement than CA.

· PA approach: allow torts proximate cause requirements.

· Commonwealth v Almeida, PA 1949, p. 496: person who fired gun was cop; shot another cop.  That satisfies proximate cause.  (NY followed in Hernandez, see above).  Used torts prox cause std

· Commonwealth v Redline, PA 1958, p. 496: One felon killed another felon.  Ct limited liability here.  This was therefore a justifiable killing b/c co-felon consented to the crime and created the risk.

· Later, PA overruled Almeida.  (and replaced w/ what?) 

· NJ approach: in Canola, focused on agency.  Actual killer must be co-felon.  Later, NJ Leg adopted NY FM scheme.

· No defenses avl in FM (except those listed by statute) where predicate felony and Redline reqs are met.  No S/D, no duress, no provocation.

· B/ if there’s a defense to the predicate felony (eg duress), there’s defense to FM

· Class discussion: issues w/ FM: may be discriminatorily applied, death of innocent people for $$ justifies FM (b/ s/n prosecution have to prove DH?), the question of intent is important, people choose to carry guns to robberies.

· See class notes on Taylor, p. 503, 10/21, for analysis of FM under differing NY and CA rules.

· Regina v Serné, Engl. 1887:  D set fire to his house to get insurance money and killed his disabled son in the process.  Ct talks about presumption of wantonness that arises when D commits serious felony.  So willful murder was the instruction.

· People v Stamp, CA 1969:  D who robbed Honeyman at gunpoint was liable for FM when FM died of heart attack.  This satisfied causal relation.

· King v Commonwealth, VA 1988: Plane crash while transporting mj.  No FM b/c, although the felony was a but-for cause, the deaths w/n made more likely by the fact of the contraband.

· People v Phillips, CA 1966: ct refused FM instruction where chiropractor caused death of child through improper treatment related to felony fraud.  This w/n an inherently dangerous felony: so no presumption of conscious disregard for human life (inferred malice)

· People v Satchell, CA 1972: No FM instruction where it was a felony for an ex-felon to possess a weapon and he used this weapon in a street fight where s/o died.  Narrow interpretation.

· People v Henderson, CA 1977: No FM based on abstract interp of highly dangerous felony of “false imprisonment effected by violence, menace, fraud, or deceit,” even where D used a gun (which went off and killed a bystander)

· People v Patterson, CA 1989: FM via cocaine overdose, b/c the portion of the statute that made cocaine possession a felony indicated inherently dangerous felony (even though the rest of the statute dealt w/ other more minor offenses).  Other drug cases have come out the same—see p. 487+

· People v Smith, CA 1984: Felony child abuse merged into the homicide.  Ct held that there can be no FM instruction where it is based on a felony which is an integral part of the homicide.

Causation

· Rules of causation for murder are less constrained than in FM: it’s but-for

· B/ also there are further normative requirements, that relate to moral responsibility.  Intersection of causation and mens rea.  Eg Acosta.

· Cts’ causation decisions often correspond to our moral judgments.  Eg Arzon, Kibbe.  B/ see Warner-Lambert.

· But-for causation is broken by:

1. if s/o else intentionally inflicts death

2. gross recklessness on the part of another person.  B/ what about Arzon?  W/n other fire, started by arson, n/ intentional or grossly reckless?.  In med mal cases, MD’s gross recklessness will break chain of causation.  See pp. 556-557.

· Moral responsibility then shifts to most recent actor

· But, if A created the situation in which B’s reaction i/n an unnatural response, then A is still liable, except for DH or killing the innocent.  What are some examples of this?  Is this like duress?
· Thin-skull victim rules apply.  D takes victim as he finds him.

· MPC provides explicit rules on causation: see §2.03.  Most j/ds d/n.

· Suicide cases: area where intentional act intervenes:

· In Campbell, no causation even where D encouraged victim to commit suicide and gave him his gun.  This is typical as long as deceased was mentally responsible and n/ forced or deceived.

· B/ some states now have specific statutes criminalizing assisting suicide, incl. NY §125.15.3

· The idea is that e/o is an independent actor.  Presumption of full volition.  Agency.  But see Stephenson.

· There are issues where there’s deceit or s/th.  This cld change things.  See pp. 570+

· Drag-racing cases: invol MS b/c of recklessness:

· B tries to pass A and is killed.  Is A liable for involuntary MS where B’s actions were voluntary?  In Root, p. 573, ct said no.  Mens rea of recklessness, and b/-for test works.  B/ chain of causation is broken.  See other causation cases pp. 574-575.

· In McFadden, IA 1982, ct affirmed involuntary MS in similar fact pattern, except that D’s co-drag racer hit and killed bystander.  Ct finds prox cause through foreseeability.  B/ these cases are also distinct b/c innocent bystander was killed.
· Also involuntary MS where Russian roulette player killed himself; co-player liable.  Atencio p. 577.  Richards thinks there’s an issue of test-of-skill in drag racing that our culture likes, so we d/n punish a drag racer as much if he d/n kill innocent bystander, b/ we do punish Russian roulette b/c no skill.  Also, there’s time to back out of a drag race.

· See Abbott, etc. on p. 662: cts also use accessorial liab to convict drag racers.

· People v Acosta, CA 1991:  D in car chase; police helicopters crash.  There was but-for cause.  Ct said that causation is limited by “highly extraordinary result” std: minimum foreseeability needed—b/ here, there w/n a highly extraordinary result.  (Ct reversed conviction on other grounds: that there w/n enough evidence of malice, or conscious disregard of the risk to the pilots, so insufficient mens rea.)

· People v Arzon, NY 1978:  D started a fire, firefighters responded, there was another fire, and a firefighter died.  It was foreseeable that firemen wld respond, and D’s fire was “indispensable link” in chain of causation that led to firefighter’s death.  Therefore, there was liability.

· People v Kibbe, NY 1974: Ds robbed victim and left him, drunk, by side of the road w/o shoes or eyeglasses, pants down.  He was hit by a truck.  Ct found sufficiently direct cause: shld be foreseen.  Fit DH stds.

· People v Stewart, NY 1976: D stabbed victim, who was operated on by surgeon, who also performed hernia procedure on him, and he died.  Chain of causation broken b/c the hernia procedure probably killed him.

· People v Warner-Lambert Co., NY 1980:  Explosion at chewing gum factory where D knew of the hazards of certain chemicals present.  B/ there was no proof as to what actually caused the explosion.  But-for causation was there, b/ there was no cause that was foreseeable.  Ct holds that D’s actions must be of “sufficiently direct cause” before liability.  Greater std than tort liability.

· Stephenson v State, IN 1932:  Horrible case where woman kidnapped.  Her death resulting from suicide attempt was b/c of D’s conduct: she d/n have full volition.  D liable for Murder 2.

Accessorial Liability

· Punishment is generally the same for accessory as the principle.

· Accessory can be convicted even if principle i/n (NYPC §20.05 and MPC 2.06)

· Today, accessory can be charged under the subject crime rather than under special accessory statute (NYPC §20.00 and MPC 2.06)

· Hicks rule: mere presence i/n enough: must have intention to further the crime, and must have causal significance.  Hicks rule has now been adopted in every j/d.

· The accessory must have the same mens rea and must be causally significant in the crime (weaker than but-for)

· This means that if the principle goes beyond the accessory’s mens rea, the accessory i/n liable: this is the case in NY and in MPC.

· There’s debate about how far this shld go, and how much of the foreseeable b/ n/ intended consequences shld the accessory be liable for.  MPC goes the furthest.  p. 664.

· B/ CA uses broader “foreseeability” std.  See Luparello.  This violates concurrence.  Also, foreseeability creates confusing stds.  See p. 659.

· Common purpose can also be inferred from circumstances, etc.  B/ s/t courts cast the net too wide.  See Wilcox v Jeffery (jazz reviewer case, p. 666)

· If accessory has the mens rea b/ principle d/n, accessory can be liable.  See State v Hayes, p. 671 (principle was trying to set accessory up in burglary of general store).  This s/t becomes an issue in entrapment/undercover cases.

· No problem w/ accessorial liabl for invol MS in State v. McVay, although D here had to be accessory before the fact in letting principles drive steamship w/ crummy boiler.  Although invol MS is unintentional, same MR was shown in D as in principles.

· NYPC §20.15: accessory and principle can be convicted of diff degrees of the same crime, such as if one has provocation defense and gets MS b/ the other has no provocation and so d/n.

· NY has criminal facilitation statute (NYPC 115) for cases which d/n meet accessory:

1. Believes it is probable that he is participating in a crime (must be a felony)

2. His actions are of causal significance

· Renunciation: NYPC §40.10(1): accessory has affirmative defense that she renounced the crime (voluntary and complete renunciation) if D withdrew and made substantial effort to prevent the commission of the crime.

· People v Luparello, CA 1987: when D asked friends to get info “at any cost” out of victim, and they came armed b/ w/o his knowl, and killed victim, D was liable b/c this was foreseeable.

Attempts
Stages of criminality:

	Thought of the crime
	Planning stage
	Collaboration, solicitation of others
	Attempt:

1. Intent mens rea

2. Proximity: must come very close to completed crime
	Consummated crime


· NYPC attempts (§110) is very close to common law doctrine.

· Attempt often punished the same or nearly the same as underlying crime.  Reflects judgment of similar culpability plus bad luck.  No difference can be found under the justifications of punishment.  B/ public feels that there’s a difference, maybe.

· Reasons to have lesser punishment: give criminals an incentive to screw up, or give it up at the very last minute

· Attempt merges w/ the underlying crime once it’s committed.

· Must have intent mens rea to commit the underlying crime.  See Kraft, p. 585: D who shot at old people b/ d/n intend to kill them n/ guilty of attempted murder.  Gap in common law?
· NYPC 120.20(5) designed to address the gap: reckless endangerment where s/o is grossly reckless b/ misses.

· Proximity/actus reus:

· Commonwealth v Peaslee, MA 1901: D who drove away instead of burning a warehouse n/ guilty: still had locus penitentiae.

· We only give liability if you get pretty close.  NY has Rizzo rule: armed Ds, looking for payroll clerk to rob, were arrested before they found him.  This was mere preparation.  Need “very near” or “dangerously near.”

· Some statutes make intent itself, w/o proximity, illegal: substantive crimes of preparation.  Eg burglary.  And Young case: minister w/ intent to disrupt classes by leading sit-in, p. 601.

· Is this like preventive detention?  Where’s the line?  British sys has preventive detention w/ more guidelines and opporutnity for review.  Inchoate crimes have judges and juries at least, tho.

· Proximity is important b/c of cases like McQuirter: black D convicted on trumped-up evidence of attempted rape of white woman.  (discussion in notes and casebook on stalking laws)

· NYPC’s proximity requirement is more stringent than MPC and fed’l cts, which look for actions strongly corrobative of intent rather than a “dangerously near” act.  Eg Jackson, where Ds were late to a robbery and so called it off b/ were arrested on next try (w/ guns b/ h/n gotten out of the car or a/th).  How does this differ from mere preparation?
Criminal Solicitation

· NYPC §100.00: w/ intent, one solicits.  It’s a crime in itself, even if there i/n attempt liab or actual liabl for the underlying crime.  It’s used where the preparation d/n come close enough to get on attempt.

· If the crime almost takes place, solicitation merges into attempt.  If the crime takes place, solicitation merges into accessorial liability.

· We distinguish solicitation from speech that incites to commit crimes if those are principled and spoken in public: first amendment protection. (eg Spock encouraging young men to avoid conscription).  See NAACP v Claiborne, p. 622.

Impossibility

· Can you be convicted of an attempt to commit an impossible crime (impossible b/c of mistake of fact or mistake of fact as to issue of law)?

· Jaffe: merchant thinks he’s buying stolen goods, b/ they’re n/ stolen.  No attempt: legal impossibility.

· NY overturned Jaffe by statute: §110.10.  B/c it’s just fortuitous that the goods w/n stolen.  There’s no moral difference, and no difference in terms of the justifications of punishment.

· Compare to pickpocket cases: where the pocket is empty, there’s still an attempt (factual impossibility)

· §110.10: Issue: personal culpability vs. harm principle

	Factual impossibility
	Legal impossibility
	True legal impossibility

	1. intent

2. pickpocket: nothing in pocket
	1. intent

2. thought was stolen goods
	S/o fantasy of the law: punish me for getting divorced or s/th.


· Key test: under the facts as the agent supposed them to be, is the act illegal?

· Impact: People v Dluglash: where D thought victim was alive, b/ had actually already been killed, there was attempted murder: look at facts as agent thought they were in this legal impossibility case.

Conspiracy

· 3 elements:

1. intent: it’s a specific intent crime

2. agreement: mutual understanding (b/ n/ necessarily express)

3. overt act: D must have done s/th (bought the guns, etc.).  This is a modern addition to the requirements.

· It’s a continuing offense: remains in effect until its object crime is achieved or abandoned, and s/l d/n run until the conspiracy terminates

· Abandonment period equal to s/l bars proseccution,

· B/ for single D, he must take “affirmative action” to announce his withdrawal to other conspirators.  Some courts require that D try to thwart the success of the conspiracy

· Fedl cts, MPC, d/n require thwarting.  NYPC requires thwarting.  (is NYPC’s requirement for stopping a conspiracy different from trying to stop an attempt?)  See §40.10.

· Typically, conspiracy w/n be punished at the same level as the object crimes, b/ MPC places it at the level of the object crime.  What does NY do?
· The target crime must be a crime.  No conspiracy to corrupt public morals, as in Shaw.

· Pinkerton rule: D can be liable as accessory if the underlying crime was in furtherance of the conspiracy and was reasonably foreseeable.  No need to show M.R. or A.R. for that D.

· See drug case examples, pp. 740+: wide net is cast w/ Pinkerton rule.

· NYPC and MPC d/n have Pinkerton rule.
· NY rejected in McGee, p. 742.  §20 applies to all accessorial liab, whether in consp or n/

· MPC position: conspiracy may prove agreement to aid, b/ need to look to each D vis a vis each offense to determine whether there was complicity.

· Prosecutorial advantages:

· Admissibility of hearsay evidence by one conspirator about another—b/ see Krulewitch: no hearsay of conversations that took place after the conspiracy was over

· Juries get confused: these are huge trials w/ tons of Ds

· Prosecutors get wide venue choices: any place where a conspiratorial act was committed.

· S/L advantages

· Pinkerton rule: one D can be guilty under accessorial liability for what another D commits

· Conspiracy d/n merge w/ the object crime

· D/n need proximity as in attempts, just need overt act

· Why we give prosecutors these advantages: it’s thought that groupthink makes conspiracies more corrosive (individual Ds less likely to repent) and that organization makes conspiracies more dangerous to society.

· Mutual agreement (A.R.):

· No need for evidence of express agreement, just need to show mutual understanding.  In Interstate, a conspiracy was inferred.

· Tacit agreement okay if parallel action shows there was such agreement.

· There is widespread agreement that this is okay, even if it risks interpreting all concurrent action as conspiracy.  Absent other evidence, we infer it (or let juries infer it)

· Dangerous: Alvarez case: nod of hired hand taken for agreement in aims of conspiracy, and so he was liable as an accessory for huge drug crimes conspiracy.

· One issue: what’s necessary in antitrust cases (n/ insisting on actual evidence of agreement when you have concurrent action that c/n be explained any other way) gets expanded to cases like Alvarez, where it’s inappropriate.  Obviously there are a lot of other explanations for Alvarez’s concurrent action.

· Scope of the agreement (A.R.)

· Kotteakos rule: concurrent criminal activity i/n enough.  Presumption is that a spoke is many conspiracies, n/ one, in the absence of evidence of mutual advantage or mutual agreement.  Each spoke has a separate illegal end.

· B/ chains are different: the idea is that there’s mutual benefit b/c every link is necessary.  There is a single illegal end that e/o works toward.  See Blumenthal.

· Tendency toward abuse: Anderson, p. 768, where a single conspiracy was found in lots of women independently referring other women to an illegal abortion doctor.

· This gets fuzzy.  Bruno, p. 769: there’s one conspiracy where there are spokes and chains (main supplier and distributor b/ three different retailers).  Other courts have criticized that ruling.  See Townsend, p. 771 for a different result.

· Braverman rule, p. 772: c/n duplicate conspiracy charges where it’s a single conspiracy.

· Mens rea:

· Knowl of the crime i/n sufficient for intent.  See Lauria (b/ ct’s reasoning in Lauria wld clearly allow that knowl is intent in some cases, like selling drugs, just not in a misdemeanor like prostitution)

· Lauria rule (CA):  Intent of a supplier who has knowl of criminal activity may be established by: 1) direct evidence that he intends to participate; or 2) through inference that he intends to participate based on a) his special interest in the activity, or b) the aggravated nature of the crime i/s.

· There shld be some sort of benefit to D to make the inference.

· One solution: require purpose for both conspiracy and accomplice liability.  That’s what NYPC and MPC do.

· Powell doctrine: crim conspiracy must be motivated by an intention to engage in wrongful conduct.  B/ most j/ds d/n have Powell doctrine a/m: it’s been replaced by strict intent requirements in both conspiracy statute and accessorial liability statute.

· Strict liability: Feola, p. 762: Ds convicted of conspiracy and assaulting officer; they d/n know he was an officer.  Convicted under s.l.: they knew they were assaulting s/o.

· B/ Cummins, p. 762: c/n be guilty of conspiracy to run a red light if you d/n know the light was red.  Need intent.

· Freed: s.l. okay for conspiracy to possess unregistered hand grenades b/c the inherently dangerous nature of hand grenades puts you on notice.

· Parties

· Gebardi rule: c/n be convicted of a conspiracy to do s/th when you c/n be convicted of the underlying crime.

· Wharton rule: where an underlying crime is a group crime, you c/n be guilty of conspiracy to commit that crime (eg bigamy, bribery)

· B/ D can be convicted of conspiracy where co-conspirator was a narc (had no mens rea).  Garcia. MPC and NYPC take this view.  This is n/ the case in common law.

· MPC rationale: there’s still the subjective mens rea.

· Common law rationale: harm principle.  The disproportionate danger of conspiracy i/n there where one person is an undercover agent.

· RICO

· Replaces spokes and chains w/ “enterprise”

· Elements of RICO charge:

1. An enterprise w/ mutual understanding

2. Pattern of activity: 2 or more racketeering crimes for each conspirator.  This is a pretty broad list—see p. 781

· Limits:

· Def’n of enterprise in Bledsoe, p. 783: enterprise must have ascertainable structure and continuity of both structure and personality

· Pattern of activity: RICO must involve s/th like a pattern: the predicate acts are related and they pose a threat of continued crim activity (p. 783).  Similar purposes, results, methods, or victims.  

· need evidence of agreement (Elliott)

· Mere knowledge i/n enough (Southerland)

· Concerns w/ RICO: defn of enterprise is too vague, and an enterprise d/n capture all participants’ culpability.  Also, mass trials, and no individualized guilt.  S/t sentencing is disproprtionate.  Creates perpetual cause of action: any last act starts the S/L running again.  See pp. 795-699.

· Krulewitch v US, Sup Ct 1949:  Sup Ct refused to admit hearsay evidence re: conspiracy after the conspiracy was over.  No further conspiracy to hide the crime since that wld expand the hearsay scope too much.

· Pinkerton v US, Sup Ct 1946:  Even where D was in prison when his brother committed tax crimes, so there was no participation in those crimes, D had generally agreed to the conspiracy, and the unlawful act was committed in the furtherance of the conspiracy, so D is liable as an accessory to the substantive offense (here, accessory to income tax fraud).  The offense was reasonably foreseeable.

· Interstate Circuit v US, Sup Ct 1939:  Mutual understanding inferred from the simultaneous action of independent theater chains in raising prices and dropping double features where each knew he wld be wiped in the mkt if he did it on his own: it’s outside the range of probability that it was mere chance.

· People v Lauria, CA 1967:  Owner of answering service used by prostitutes n/ liable for conspiracy to commit prostitution.  Knowl w/n enough here, given that he had no special economic benefit from the activity, no direct action in furtherance of prostitution, and prostitution is only a misdemeanor.

· Kotteakos v US, Sup Ct 1946:  No liability for the spokes as one conspiracy where central D conspired w/ lots of different Ds to fraudulently get FHA loans.  There were lots of independent illegal ends.

· Blumenthal v US, Sup Ct 1947:  One conspiracy okay in this chain to sell whiskey above price ceilings.  There was one single scheme here, and even if e/o d/n know e/o else, there was interdependence, and a single illegal end.

· Gebardi v US, Sup Ct 1932:  Woman c/n be convicted of conspiracy to violate the Mann Act where women c/n be prosecuted for violations of the Mann Act.

· Garcia v US, IN 1979:  Woman who hired narc to kill her husband was guilty of conspiracy even where the narc c/n be guilty.

· US v Elliot, 5th Cir 1978:  In RICO prosecution w/ a wide variety of underlying crimes, ct affirmed all convictions except Elliott’s b/c he committed few crimes, and they were tangentially related to the other conspirators’ crimes.  So there was not evidence of his agreement to participate in a criminal enterprise.

Defenses: justification and excuse

· Defenses generally in NYPC §25.00:

· If it’s a defense, prosecution must disprove beyond a reasonable doubt

· If it’s an affirmative defense def’d by statute, D must establish the defense by a preponderance of evidence

· Justifications (where no blame attaches):

1. Necessity

a. balance of evils

b. legitimate means

2. S/D

a. necessity

b. imminence

c. proportionality

i. deadly force vs. non-deadly force

a. provocation

b. initial agrression

ii. deadly force

a. retreat rule

b. proportionality

3. Defense of third party

4. Defense of property

5. Arrest

a. police

b. private persons

· S/D (NYPC §35.15):

· Elements:

1. necessary

2. imminent

3. proportional (c/n escalate to deadly force unless reasonably believes the other person is using or is about to use deadly force, and only then if there is no retreat option, unless it’s in his dwelling and he’s n/ the initial aggressor)

· Individualization is an issue.  Goetz, BWS.  US individualizes, Britain d/n.

· Issues w/ individualization: reasonable racist or paranoid.  Limbic system: there is no rational response to fear.

· Imperfect S/D in MPC and PA b/ n/ in NYPC.  This allows mitigation to involuntary MS or voluntary MS (see p. 812)  where the fear w/n reasonable b/ was honestly believed.

· Issues: we worry about giving the privilege, b/ we d/n want superarrogated morality of martyrs.

· BWS: usually is a justification rather than an excuse.  See Norman and Kelly.

· Imminence: D is a good judge of batterer’s violence and knows when deadly force is going to occur

· Proportionality: again, she knows what kind of beating is going to take place

· Necessity: speaks to whether she had options.  Learned helplessness, and why she’s stayed in the relationship.  (Also applicable here: usually the woman has been able to get no help from the state.)

· Issues w/ BWS: shld we allow expert ev on the reasonableness of her response (see Aris, p. ?), expert ev to get sympathy for battered woman’s plight (Estrich).  Scientific reliability questions.  Stigma for women?  Issues of expansion: Holocaust syndrome, battered children.  Impacts on d.p.: when we think it’s justified to kill s/o.

· Shld we just let proportionality and imminence go out the window and focus on necessity?  State of nature.  How much discretion shld juries have in deciding?

· Is hiring a contract killer more consistent w/ learned helplessness?  See Yaklich.

· Defense of third party: alter ego rule: the person helping has no more rights than person being helped.  See Young case about resistance of police officers where D helped s/o being arrested by undercover cops.  Convicted, b/ leg reversed w/ §35.15: make it like S/D: it’s okay if it seems reasaonable

· The same applies to deadly force: S/D requirement of proportionality applies.

· B/ recall the retreat rule and the non-aggressor rule for both S/D and defense of third person.  See Abbott, p. 838, and Peterson.

· NYPC: no S/D if you are the initial aggressor (unless there’s withdrawal).  MPC allows some S/D even in this case.  see p. 845.

· Excuses (blame, b/ n/ as much):

1. duress

2. intoxication

3. insanity

4. mitigating provocation (as in voluntary MS)

Statutes list

Actus reus:


NYPC §15.10: must be voluntary action to be criminally liable


MPC §2.01: actus reus requirement, incl. defn of involuntary acts

Assault:


NYPC §120.00: the three kinds of assault liability turn on mens rea.  (check statute)
Causation


MPC §2.03: strict rules on causation.

Consensual sex:


MPC §17 omitted adultery and fornication statutes

Intoxication:


NPC§15.25: n/ a defense, b/ evidence of intoxication may be offered by D to negative an element of the crime charged (b/ remember, intoxication d/n negative recklessness)

Justification defense:


NYPC §35.05(2): diff stds of conduct in an emergency or extremely extenuating circumstances.  Ct decides whether this defense is avl as a matter of law.

Justification of punishment:


NYPC §1.05: to proscribe conduct which causes harm (harm principle)

Loitering:


NYPC §240.35: loitering is hanging out in certain places for shady purposes


NYPC §240.37: specific statute re: loitering for purpose of prostitution


(Model Penal Code: loitering is looking shady and running from the police or not being able to give satisfactory explanation to police)

Mens rea:


NYPC §15.05(3): drunkenness makes s/th reckless


NYPC §15.15: Statutes state their mens rea requirements, or it can be implied.  D/n assume s/th is s.l. unless Leg clearly states it is.


MPC §2.02: codifies that actus reus must concur w/ mens rea.

· Statutes shld codify which of four kinds of mens rea must concur w/ each material element of the crime.

Mistake of fact or law:


NYPC §15.20: Mistake of fact exculpates if the mistake negatives the culpable mental state requires, or the statute expressly provides for mistake of fact, or the mistake supports a defense of justification

· Mistake of law d/n exculpate unless the mistake is founded on an official statement of the law—recall narrow interpretation in Marrero.


MPC §§2.04(1)-(2), mistake of fact that negates culpability is a defense.  If, had D been correct in mistake, D wld have been guilty of s/th else, then it’s n/ a defense b/ the grade and degree of offense shld be lessened to the crime D thought s/he committed.  Mistake of law is similar to NY b/ a little wider—see Marrero analysis.


CAPC §500 draft: reasonable mistake of law okay if D took extensive steps to learn true law (pp. 278+)

Murder: see chart above

Purpose of punishment:


NYPC §1.05: deterrence, rehabilitation, and incapacitation mentioned.


MPC §1.02: deterrence, rehabilitation, and safeguards against unnecessary/disproportionate punishment


CAPC §1170: purpose is punishment, best served through determinate sentincing to prevent disparities

Rape:


NYPC 130.00 (8): forcible compulsion means use of force or threats


NYPC 130.35: sex w/ s/o by forcible compulsion, or s/o who is incapable of consent b/c of physical helplessness, or s/o less than 11 years old
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