American Constitutionalism in Historical Perspective (packet)

1640-1660: idea of written constitution to constrain democratic gov’t. derived from Leveler Movement (English Civil War). Ensure that state protects equal human rights, provides security in equality as equal moral agents. Moral ideology from Puritan theology-conception of political equality (will obey the state if extend terms that will respect us).
1688-1776: idea of written constitution adopted by Jefferson, Madison and Adams.

1776-1787: American Revolution about taxation without representation, call for written constitution.  Adams and Jefferson begin writing.

1787-1791: Constitution Enacted in 1787, Bill of Rights in 1791

· Madison chief designer, though not pleased b/c doesn’t fully protect human rights particularly against threats from the states and the institution of slavery.  Believed the worst faction was race hatred. 
· Jefferson thought courts were the wrong way to enforce human rights, court skeptic.

· Hamilton believed in centralized gov’t, necessary if all Americans are to have human rights.  Need a judiciary to enforce these rights.

· Alien and Sedition Act

1803-1861: Judicial Review accepted.  

· South becomes more pro-slavery, imposes gag rule on abolitionist discussion. 

· Lincoln agrees with Jefferson and Madison that slavery must be abolished, need natl power to end slavery.

· Republican Party formed after Dred Scott decision (unconstitutional for fed govt to limit slavery in the territories) clear that no natl power to revoke slavery

· Civil War begins.

1865-1870: Reconstruction Amendments constitutionalized achievements of the Civil War. Reintroduced idea that there must be power in the national government to protect human rights from States.

· Guarantees of human rights applied to the states through Incorporation

· Addresses cultural background of slavery

· Equal Protection clause condemns irrational race hatred which is never a basis for law

1870-1945: before WWII 
· Promise of adequate enforcement against the states not satisfied.  Free speech hampered by S. Ct. decisions.  Plessy announces that apartheid is consistent with the constitution.

· Ct. active in protecting economic interests against congressional attempts to regulate.  Later overrule Lochner.

1945-Present: WWII helps to shape natl views against religious and racial persecution. Free speech and religious rights honored, addressing racism in the courts.

6 aspects of American Constitutional Law

1. People have human rights

2. Constitutional critique of law that d/n reflect human rights; founded on idea that politics is corrupt

3. Theory of factions and fear of oppression of majority

4. Comparative political experience

5. Political experience of founders—learn from mistakes

6. Constitution is the supreme law of the land

A. Constitutional Interpretation by Judiciary (pp. 3-27)
1) Marbury v. Madison, 1803: Marbury had a rt to his commission based on a valid act of Congress. But clear meaning of Article III w/holds Congress from allowing Judiciary Act to grant mandamus to the SC. Mandamus only proper in original j/d of the court but this case isn’t part of SC original j/d, should be brought in lower fed or state court, come here for appellate review.  . Holding of the case that S. Ct. has no remedy, but also asserts power of judicial review by striking down 1789 Judiciary Act. 
a) Distinguishes political from non-political constitutional questions: political questions should be left to congress, only invalidate under rule of clear mistake.  
b) Judicial duty to defend the written constitution: c/n make decisions that disregard the constitution if expect it to have authority.  (but see French Republic where constitutional shifts are common).  Have to exercise the power of judicial review to uphold integrity of the constitution. 
i) Apply Article III as supreme over other laws b/c of unique democratic process used to ratify it
ii) Judicial oath to uphold Constitution as supreme law.
c) Judicial duty to defend individual rights: aggrieved individuals have right to go to an indep judge and get adjudication of their rights under the law.
d) Inferential claim:  Judicial review in state cts not controversial---see supremacy clause. SC has appellate j/d over state cts thus should have same power of judicial review.  
e) Parity argument:  If state cts have this power of judicial review, lower fed cts should have it. However, argument only works if look at historical understanding of state power over federal and state laws, so fed ct should have power over fed and state laws. 
f) Legitimacy of constitution rest on protection of human rights. What ultimately legitimated written Constitution is that it upheld human rts against degradations of democratic majority. Judiciary may play role where state is oppressive of it citizens.  
2) Constitutional Enforcement
a) Cooper v. Aaron (1958): the Court is the ultimate or supreme interpreter of the Constitution (Little Rock Governor’s opposition to public school desegregation after Brown) The interpretation of the 14th A enunciated in Brown is the supreme law of the land and under Art 6 has a binding effect on the states. 
b) Dickerson v. US (2000): Article V says that Congress may initiate an amendment to the Constitution and the amendment process can be used to overturn a constitutional interpretation of the Supreme Court. But Congress c/n overturn a constitutional interpretation by a statute. (disallowed 18 USC §3501 which overruled Miranda v. Arizona by requiring that the admissibility of suspects’ statements made during custodial interrogation turn only on whether or not they were voluntarily made and not whether a Miranda warning was given).
3) Constitutional amendment is constrained by:
a) a lack of political and geographic consensus
b) political culture of self-restraint
c) Constitution’s text is interpreted by the SC w/ considerable latitude
B. Judicial Supremacy and the Democratic Objection (packet, pp. 10-134)
1) Questions about judicial review: how to square with democratic principles, gives a non-elected branch of gov’t ultimate say on constitutional issues binding other branches.  Madison: judicial rev not legit.
2) Other branches can also use power to protect citizens: Allows room for officials to exercise judgments about the violations of human rights.  President has right and duty to exercise an indep view and veto legislation he doesn’t agree with, not inconsistent with Marbury.
a) Pardon power and prosecutorial discretion: Jefferson ordered prosecutors not to prosecute under Alien & Sedition Act and pardoned those who had been prosecuted previously 
b) Congress’s and President’s constitutionally inferred power to create National Bank and to regulate national economy. McCulloch v. Maryland
c) Veto of National Bank by Jackson; Lincoln’s threat after Dred Scott
d) Pres. Eisenhower’s enforcement of Brown by ordering federal troops into Arkansas
3) BUT Art. VI [2]: “This Constitution, and the Laws of the United States which shall be made in Pursuance thereof; and all Treaties made, or which shall be made, under the Authority of the United States, shall be the supreme Law of the Land; and the Judges in every State shall be bound thereby, any Thing in the Constitution or Laws of any State to the Contrary notwithstanding.”
a) S. Ct. must have final review over fed laws, gives judiciary power over a coequal branch
b) Ct established Marbury on solid ground and vindicated human rts by enforcing the law of the case and expanding further. Court bound by its own precedent, must hold the same way in later similar cases. Legitimacy of judicial review desegregated the South
4) Court skeptical challenge:. Judicial humility to avoid usurping legislative power. Power should only be used when there is a rights violation. Const. history shows that jud rev should never be exercised as a political power: (Congress can negate any state law, no separate body to check Congress’s laws before they passed, ct should avoid political questions –complex eco debates, Jefferson/Jay debate on treaty’s constitutionality—ct will NOT give advisory opinions-will only use judicial review when have litigants)
a) Jefferson: critiques ct-review model after Alien and Sedition Act. Ct’s d/n strike it down, he was skeptical of this and led him to run in 1800. So once elected he undid A & S Act and pardoned those who had been convicted under it. If you want to protect human rts, need to do it via democracy.
b) Thayer: Judicial standard of review should be the rule of clear mistake.  Judge should enforce act of legislature if there is any rational basis.  Would allow progressive legislation to proceed, leaves most controversial issues in the hands of legislatures and Pres, elected representatives. Democratic justification used in McCulloch.
i) Restrained judiciary forces people to stand up for their rights.  Forces Congress to take leadership positions, not just pandering to the polls (consumer model of politics) and relying on court to do dirty work.  Keeps incentives for legislature to act to resolve human rights abuses.  
ii) Aggressive judiciary leads to reactionary politics, not democratic resolutions.  Judiciary needs help from Congress and executive to enforce. J. Rosenberg’s: The Hollow Hope: After Brown and Roe, better off if issues w/n resolved by cts. Views wn be so polarized and madness of American politics.
iii) Nixon: Rts exist, but ct d/n give us right reading of rts, better to be politically resolved. But Nixon isn’t rights skeptic b/c he has clear views of what is right but this allows majority to rule.
c) Rights skeptical challenge: believe protection of human rts s/n be foundation of the judiciary. (Hand)
i) Marbury is usurpation of power, founders never intended to give.  Supremacy is over the states, not a coequal branch of govt. If remove human rights authority, no jud rev.  Leave power to Congress -legislative process has utilitarian justification and leads to aggregative results. But utilitarian aggregates d/n include minorities’ pain, smaller the minority, the easier it is to hate them.
ii) Judicial review is counter-majoritarian. Judiciary becomes a third legislative chamber which isn’t accountable and as flexible as the legislative and executive branch to changing political opinion.

iii) Politics serves core utilitarian values:
(1) Equality: everyone should have the right to vote, be treated as an equal.

(2) Liberty: everyone has the duty to shape their own lives & make their own moral mistakes
(3) Conventional (society) vs. critical morality (utilitarianism)

(4) Legal positivism—separation of law and morals. Morality comes from outside the la

5) Hand rebuttals

a) Weschler: democracy is responsive govt but i/n based on principle.  Judiciary is based on principle so judicial review only has weight if decisions are made in a principled way, otherwise they are illegit.
i) Retrospective: justifying decision based on precedent.

ii) Prospective: principles enunciated by the court must be applied to future cases in a principled way.
iii) Brown decision illegitimate because it is not consistent retrospectively or prospectively. 
(1) Abridgement of fundamental right: ed as a fund rt not upheld in later cases (Rodriguez); Brown extends to all state power whether bears on basic human rt or not (golf courses)
(2) No racial classification by the state: used later to uphold affirmative action.  (if injury is racial, remedy must be racial). Weschler worried that this principle will invalidate affirmative action.
(3) Expression of invidious prejudice: Wechsler d/n want this to apply to gender prospectively.
(4) Freedom of associatn: favor rts of those who want integration over those who want segregation.
b) Weschler criticism: D/n answer Hand’s arg, not assessing ethical basis of Brown nor whether rts exist. Arguments of principle carry no weight if not in service of value we believe in. Consistency is obscene when it’s in pursuit of a value we deplore, e.g. Nazis (Richards).
c) Dworkin: Utilitarianism justifies majoritarian values but d/n give weight to human rts over the aggregate. Relies on Rawls and principled arguments: fundamental human rts need to be protected esp against democracies. Primary role of ct is to enforce human rts against others. Can be majority human rt versus powerful minority or minority human rts vs. superfaction majority. Ct is most objective way to do this 
i) Equal liberty principle: people have basic human rts; liberties of conscience, religion & speech, w/out these c/n achieve any human dignity. This principle has the most weight & c/n be compromised by politics.

ii) Difference principle: obligation to be concerned with other classes, make sure that inequality works out so that worse off classes are as well off as they can be.

iii) Studies what good judges do in hard cases, Weschler’s positivist legal interpretation d/n capture their achievements; have to look to ethical, moral dimension. 
iv) Interpretative: try to account for history over time, text, dominant precedent

(1) Precedential Fit: Accepts that precedent is law but has robust theory of mistake. (Plessy).

(2) Background Rights: people have a right to be treated fairly and reasonably.  Ethical considerations crucial to determination of hard cases must have rights based considerations.(Ex: abolishment of privity rt, new rt to privacy)

6) Persisting rts-skepticism: resists idea that any political philosophy should be central to law
a) Ely: Noninterpretative: respects human rights but skeptical about role of controversial arguments over the meaning of human rights.  Court should intervene in service of rendering the process more fairly representative of constituents. 
i) Fan of Brown v. Bd of Ed b/c blacks impacted by this legislated d/n have opp to rep themselves fairly in rep process. Defends affirmative action: renders process more fairly representative.

ii) Roe v. Wade is skeptical of b/c women are a majority and have opp to gain protection via democracy. Unborn fetus is the unrepresented constituent.

b) Originalist: d/n get involved in human rts, just read history narrowly, fixes forever the meaning of the constitution by restricting judicial J to founders’ intent.
i) Object to Brown: wrong for court to strike down segregation b/c accepted by founders.  (Berger).

ii) Appeal: no political theory, just history- an escape from normative values  
iii) Criticisms: 

(1) Why should founders’ intent be the measure of the meaning of equality in our time, particularly when it is so difficult to define.  A body of people whose deliberations were kept secret until 1830’s.  

(2) Requires a denial of interpretive history
(3) Massive fit problems: no judge could be appointed believing this. Bork was incoherent b/c was originalist but agreed w/ Brown—so extremely inconsistent—incoherent position (Scalia and Thomas)
7) Issues that haven’t been addressed by above philosophers: 

a. What are rts? Rawls, Dworkins’ views are liberal and egalitarian. But what about libertarians who think that rt to property is basic rt—Epstein. 

b. Nothing defeats court skepticism: depends on ppl on the court

c. Underenforcement of human rts: Larry Sager, Sunstein: judiciary can enforce some human rts (free speech, religion, privacy) but a lot of human rts issues that judiciary c/n handle. Should leave enforcement to elected branches of govt (Pres and Congress). Defend judicial review but try to allow Congress to have impt role. Congress can strike things down that court c/n.
C. Historiography, Political Theory, and Interpretation (packet, 135-204)

1) Denotations: what word applies to.  Originalists want to stay close to word’s meaning given by founders, particularly if based on similar fact and value situation. Looks at founders’ intent and history.
a. Williams v. Florida, 1970: disagreement over the word jury. Denotative meaning was 12 ppl and unanimity.  White majority chooses to follow connotative meaning of 6 ppl (faster decisions, other countries have < 12 ppl)
(1) Harlan dissent criticizes use of connotative meaning as unprincipled (why 6 not 8?). The choice of 6 over 12 and unanimity is a legislative one, the judiciary should stay out unless have a compelling reason (stare decisis). Here, founders valued protection of human rights and thought this was a good way to do it, should leave it alone. 
(i) History of protection vs. religious theocracy in power using 12 man jury, viscinage (jury comes from local community) & unanimity although not explicitly mentioned in text
(ii) Same skepticism about the power of govt today as at the founding.
(iii) Smaller jury less likely to be rep of minorities, more likely to convict, critical in DP states.
(2) But if stick to Harlan’s originalist meaning of jury, it would also reject women and property owners. 

b. Lovett v. US, 1946: Fed statute identified govt officials as Communists and eliminated their salaries to prevent gov’t participation. Frankfurter dissent argued that since there was no death penalty or corruption of the blood this w/n within the originalist meaning of bill of attainder and ex post facto laws.
(1) Bill of attainder
(i) Parliament passes legislative act that says a person/group is guilty of a crime. 
(ii) No judicial trial and imposes death.
(iii) Corruption of the blood, even children are guilty—instrument of TERROR
(2) Ex post facto: Attempt to give retroactive application of criminal law. 
(i) Legality: c/n be guilty of crime not on the books at time of the crime-no new crimes w/out notice.
(ii) No higher punishments retroactively 
(iii) C/n render punishment more likely by passing law of evidence that eases prosecution. 
c. U.S. v. Brown, 1965: Criminal statute banning members of communist parties from having positions in Unions.  White dissent finds this case not about bills of attainder, court should have relied on 1st A violation, if c/n make case there, d/n have one.
(1) Honors separation of powers and procedural guarantees b/c there is no attempt to conceal criminal law, will go thru prosecutor, judges and jury so NOT ex post facto.
(2) Label is overinclusive and underinclusive—free speech concept
d. Home Building & Loan Ass’n v. Blaisdell, 1934: states impairing contracts during Depression by extending payment periods to prevent default. Looks like state is impairing the contract and Article I, Section X forbids state to do this, however desirable this may be.
(1) Dissent: Sutherland (p.188) argues that this situation was similar to economic problems as the founding (after disastrous Articles of Confederation) that led to the inclusion of the contracts clause in response to stay laws passed by the states (forbidding stay laws no matter the emergency).  
(2) Founders debated & resolved this issue.  Fear that loose interpretive stance can lead to abrogation of other clear rts like free speech and religious liberty and threaten united economy. 
e. Richardson v. Ramirez, 1974: CA constitution forbids convicts from voting.  Rehnquist says this is OK since explicitly mentioned in the constitution.

(1) Amendment XIV, sec. 2: “But when the right to vote at any election … is denied to any of the male inhabitants of such state, … or in any way abridged, except for participation in rebellion, or other crime…”
(2) Textual and historical argument prevails. Text expressly removes criminals from rt to vote, other states at time of 14th A disenfranchised ex-felons, so founders were aware & w’ve fixed it if wanted to do so.
2) Connotations: a way in which words can be defined and applied, suggests a broader purpose.  Words can be applied to the same thing but have different connotations.  (morningstar/eveningstar – both Venus (same denotation), but different times of day).  Terms invite different contextualization according to different circumstances.  Allows for change (commerce clause in 1787 vs. now).  Pressure to abstractness in order to give meaning to constitution in modern times.  
a. Williams v. Florida, 1970: White relies on anti-originalist interpretation based on connotation – a body of lay people interposed between the judiciary and D.  Rejects CL understanding of 12 member jury, unanimous verdict. Leaves policy decision to the state. Intent is set by connotative meaning and it’s up to every generation to do this. 
(1) Viscinage” and “accustomed requisites” are excluded from 6th A which White says to mean that founders d/n want to constitutionalize their denotative meaning of jury. .
(2) Relies on the purposes of the jury guarantee and intent of founders to have jury of sufficient size to be representative and resist tyranny: 6 person jury captures connotative function as well as 12.
b. Lovett v. US, 1946: Black relied on connotative interpretation to find that the state was criminally punishing these workers for their views.  Though not w/in originalist meaning of bill of attainder and ex post facto law, finds compelling reason to make this reading. Need to look at effect of Congress which has force of legislative punishment w/out judicial trial using legislative standards.  
(1) Violates separation of powers—legislature can go after dissenters w/out constitutional protections. Need to have indep prosecutor.
(2)  Looks at bills of attainders in Cummings v. VA and Ex parte Garland 
(i) After Civil War, law d/n allow one to work in profession if still have Confederate loyalty

(ii) Looked regulatory but was still condemned as bill of attainder b/c went after dissent and threatened their civil liberty.
(3) Law was retributive b/c was trying to prevent ppl from moving to the left and becoming part of Communist party. 
c. U.S. v. Brown, 1965: Warren looks to the purpose of the bill of attainder, separation of power.  Finds the legislature improperly usurping authority from the judiciary.  The legislation targets fundamental individual beliefs, stigmatizing a point of view, imposing criminal liability without trial by using communist party membership as proxy for tendency to create political strikes. Penalty is directed at particular group for what they did in the past—retributive.  More ex-post facto case
d. Home Building & Loan Ass’n v. Blaisdell, 1934: Hughes ignores historical context and precedent vs. stay laws and uses interpretive practice of applying the commerce clause.  The state law is not extinguishing the debt but only extending the period to repay it and so d/n alter the remedy. Ex: lease enforcement cases -not all impairments of contracts are constitutional impairments of contracts. 

(1) Argues that must have continuity of interpretive practice.  States can exercise their power to prevent economic collapse and d/n violate contract clause.  Cites McCulloch “constitution not a code.”  
(2) The fact situation has changed: economic situation of Depression different from economic crisis founders faced, stay laws may not have stabilized their economy. 

(3) Changing values: changing conception of human and property rts so d/n want to give up interpretive practice in area of human rights.  Abstract readings are sensitive to changing facts & morals. 

(i) Fact-sensitive: More flexible abstract meaning of contract clause based on changing facts. Changes in meaning of “commerce among the states” which implies more national power now, and the “rt to be secure in your person and property under the 4th A.” which can now be extended to electronic bugging. 
(ii) Norm-sensitive: abstract readings sensitive to moral change
(a) Stopping vs. delaying contracts. Not impairing contracts forever (rt vs. remedy) just doing it temporarily in response to the consequences.  
(b) Normative rt has transformed into positivist right in Great Depression Moral change in way govt thought about contracts: Madison thought of contract as natural law, moral rt. In Great Depression, took more regulatory, positivistic view of contracts, not basic right.
(c) Ex: Cruel & unusual punishment in 8th A: in 1781 meant to address torture. Moral view has expanded to excess pain in punishment and so judicial criticism of the DP. See also equal protection clause.. 
e. Richardson v. Ramirez 1974 (p.203): Dissent: 
(1) Just b/c at the time they exempted ex-felons from 14th A, section 1, d/n mean that now we should do the same. Now more things are considered felonies.
(2) Our court has extended full section 1 analysis to gender and age (now can vote at age 18)—why not to ex-felons?
D. Federalist No. 10 and McCulloch (packet, pp. 205-213)

1) Federalist No. 10
a) Background: Madison trying to justify a republican form of gov’t.  Most believed a republic could only exist in ethnically homogenous, small community with military imperialism.  (Montesquieu).  #10 says that you can have republican govt in large, diverse, pluralistic, commercial territory which can be economic republic. Would be more rights respective than Athenians b/c we would have to do business w/ ppl we hate and learn to live w/ others. 
i) Definition of faction:  “a number of citizens, whether amounting to a majority or a minority of the whole, who are united and actuated by some common impulse of passion, or of interest, adverse to the rights of other citizens, or to the permanent and aggregate interests of the community.  
ii) Arguments  
(1) Federalism argument is procedural and democratic. Madison wanted to design democracy aligned w/n human rts. Congressional negative was political device that was to constrain democratic politics. 

(a) Gov’t must be just, respect human rts, esp those of small minorities, and harness political power for the public good.  The Articles of Confederation are defective b/c d/n do this

(b) The new constitution will be better because it takes power from the state and gives it to a natl govt in three branches. More likely to be just gov’t (Lockean assumption)
(2) Political process theory: Madison likes the separation b/w the ppl electing and the elected, he thinks will lead the elected to think of justice in the public interest and sometimes override what the ppl want at home—independence. But this independence of elected officials has been eroded by mass comm., the elected are now more accountable
(3) Lessen the effect of faction by limiting their powers so that ppl can be secure in their rts. Concerned about unequal disposition of wealth. Madison-worse faction is race. Separate of church and state may reduce religious factions.
(a) Two ways to limit factions:
(i) Causes: liberty and homogeneity increase factions, but c/n control this b/c will take destroying all liberty or getting everyone to think the same way. 

(ii) Effects: C/n give power to factions, if not in service to democratic values it’s illegitimate.  Faction of the majority is most worrisome b/c there are no constraints on the majority, can achieve its ends without any sense of remorse.  
b) Democracy v. Representative Republic  
i) Democracy: one vote, one citizen, no check on the majority. Afraid of mob rule of one faction.
ii) Representative Republic: delegates power, less participatory. Distance is better for more qualified ppl to be the leaders.  When representatives serve in natl institutions, transcend allegiances and begin to think in a natl mode.  Will think of public good rather than factions and be more respectful of human rts. If everyone is a minority in their state, have to get a majority to prevail, will lead to breakdown of factions.  . 
c) Criticisms
i) All about economic interests.  Constitution meant to entrench the rights of creditors over those of debtors.  (Beard).  But ratification d/n line up that way, supported by debtors, opposed by creditors. 
ii) Dahl reads #  10, as stating polyarchy (lot of different interests groups contesting for power) which may roughly approx the public good. But 10 seems to regard polyarchy as a form of factionism.  
iii) Valorizing distance, what about responsiveness to local needs?—has led to emergence of lobbying.  Elitist argument: ppl w/ more vision will think beyond the state & do well for all of the ppl.  
(1) Low rates of pol participation: perhaps rep democracy d/n work well when ppl are less informed.
(2) Superfactions: majority at state and natl level – Christianity, racism.  South dominates natl gov’t until repeal of 3/5 clause. D/n address factions of race-hatred and anti-Semitism 
iv) Downplaying judicial review: which has been necessary to address superfactions of race/religion. Afraid of damage by increasing the persistence of faction, and reactionary democratic politics (court skeptical approach).  Moral principles of the court may not be those adhered to by the people.
2) McCulloch v. Maryland, 1819: Bank reintroduced after rigorous debate in legislative & exec branches.  Marshall shows deference to their perspectives since this issue d/n involve the “great principles of liberty.”
a) Is it constitutional to have a national bank since not enumerated in Art. I, sec. 8?  If it is constitutional, what powers lie in the state to tax?
i) Strict constructionism: interpreting powers narrowly to reserve more power to the state.  Authority for bank not enumerated in Const., creating implied powers may stretch powers too far.  (Jefferson)
ii) Political Nationalist: need to create institutions of economic unity, important to have a stable credit economy.  Want to give broad powers to the natl gov’t.  (Hamilton)
iii) Legislative Practice: Should defer to legislative and executive practice b/c: Marshall says that history shows that natnl bank is legit, crucial principles of liberty a/n involved, question of eco policy

iv) Sovereignty: 
(1) Maryland: Legitimacy of constitution comes from sovereignty of the states.  (Jeffersonian argument).  Have better reading of human rights by giving more power to the states.  Makes sense based on Alien & Sedition Act, but rings hollow with regard to slavery (strict constructionism protects slavery). States have concurrent power of taxation, not preempted if done properly. 
(2) McCulloch: Sovereignty comes from the people who are supreme over the govt and the state.  (Lincoln, Hamilton).  The natl govt should thus have supreme authority based on theory of rep in #10. Maryland c/n tax the national govt b/c it d/n rep the nation.  Better to invalidate this tax, let the congress override if chooses to consent. More liberal constructionism
b) Theory of union that there is adequate constitutional power at national level to begin ending slavery. You could stop the slave trade among the states consistent w/ the commerce clause.  Can pass fed laws saying to slave-owners in the South that we will pay you if you emancipate your slaves. The real issue is whether there is constitutional power to stop the worst human rights violations.  

c) Interpretation: not limited to enumerated terms in Art. I, sec. 8 since word “expressly” left out between Articles of Confederation and the constitution.  “A constitution not a code,” gestures toward more abstract, connotative reading.

i) Jefferson says bank isn’t necessary but Necessary and Proper clause at end of Art. 1, sec. 8 shows that implied powers exists.  Lack of word “absolutely” to modify necessary suggests a weaker context.  “Proper” further dilutes necessary.

ii) Want legislative judgments of reasonableness from legislatures, must interpret the clause to permit this flexibility.  Need to be responsive to change.
d) Role of the Judiciary: This case is about economic policy making.  Americans express their political will through voting and politics, no process independent way of expressing these preferences outside of a democracy.  In the area where congress acts representatively, it is legitimate, judiciary must defer
e) Rational Basis Analysis: with respect to economic questions, inappropriate for the judiciary to adjudicate tradeoffs and choices, sort out through the democratic process.
i) But note that subsistence levels could impact basic human rights.  If the economic issue is linked to another issue, the court will step in.
ii) Rule of Clear Mistake: judiciary should be very deferential, only step in when congress has gone lunatic.  (Thayer, Rehnquist court).  
iii) Process dependent: all the judiciary can do here is to improve the process, make sure congress is acting within its power.
iv) Process independent: when figuring out what basic human rts are, esp. concerning minorities’ rts.
f) Holding:  States have no power to impede national law thru taxation (p.98).  Power to create the bank comes from the constitution and the many states, but Maryland only represents only one state. May not be a problem if Maryland was taxing everyone on equal terms b/c state has concurrent rt to tax. Ex: property tax on everyone doing business in Maryland whether residents or not.

E. Commerce Clause and Congressional Power (pp. 141-200)

1) Art. I, sec. 8 [3]: “[The congress shall have the power] to regulate commerce with foreign nations, and among the several states, and with the Indian Tribes.”
2) Founders Intent: Had balkanized trade wars prior to constitution, concern among founders over question of economic prosperity.  Wanted the republic to be held together by commerce. Madison believed wealth or commerce was a basis of faction b/w classes (creditor/debtor). Resolve faction by putting issues at national level, w/out much judicial review. 
3) Interpretation: “commerce among the several states”
a) Strict: goods going between the states.  Cases later overruled.
i) Knight (p. 126-27): Court strikes down Sherman Anti-Trust Act b/c the application of CC to manufacturing b/c beyond the scope (ultra vires) of natl power.  “Commerce succeeds to manufacture and is not a part of it.” 
ii) Carter Coal (p. 137): New Deal min wage legislation applied to coal industry struck down by court because ultra vires of natl power.  (Overruled by NLRB v. Jones & Laughlin; Darby)
(1) Subject Matter constraint: congress must actually be regulating the movement of goods in interstate commerce, here just a state industry and just production.
(2) Qualitative constraints: focusing on local, rather than natl economy.

(3) Mechanical jurisprudence: direct v. indirect effects of regulation. Can’t regulate goods prior to movement into interstate commerce. Relies on Schecter :wages/hrs of slaughterhouse employees which sold only to local poultry retailers w/n subject to fed control.
(4) Dissent: Text and precedent d/n support this and ct should be open to changing moral views. Cites McCulloch and Gibbons. 
b) Broad: commerce affecting more states than one.  Consistent with fed theory that this is in the province of Congress, no role for judiciary based on values of democratic process.
i) Gibbons v. Ogden:  NY had given Livingston and Fulton exclusive rt to operate steamboats in NY waters. They licensed Ogden to operate ferry b/w NY and NJ. But Gibbons began operating steamboat service licensed under federal law. Ogden c/n get injunction and preserve monopoly. Fed license preempts state license for navigation b/c this is interstate commerce (b/w NJ and NY). No reason to strictly construe clause in favor of the states based on McCulloch. 
ii) Shreveport Rate (p. 166): Interstate transportation rates from La. to Texas was much higher than w/in Texas. Congress can apply rate regulation to purely intrastate activity.  Argued that if no power to regulate at state level, businesses will just move from natl to state level and subvert interests of natl commerce. In order to regulate interstate rates we also have to regulate intrastate rates. Lower rates in intrastate railway will destroy interstate railway. 
iii) Southern Ry (p. 167): congressional law extended to purely intrastate railroad.  Allowed b/c trains move on same tracks w/ interstate trains & could collide with them.  If d/n extend will prejudice natl concern for safety in rail industry.  Necessary & proper reasoning based on McCulloch.
iv) Swift (p. 168): Congress applying Sherman Act to CO cattle industry.  Allowed b/c would be absurd to economically isolate the cattle industry from the natl economy.  Regulated as part of integrated economic unit b/c even if intrastate, it’s in the flow of commerce. Cattle are sent for sale from 1 state, w/ the expectation that they will wind up in another state. 
c) Broader: any business, commercial activity even among individuals.  
i) NLRB v. Jones & Laughlin, 1937: involved natl legis applied to steel mfrs.  Hughes disowns approach of Carter Coal.  Mfring in states not immunized from congressional power as long as there is a reasonable relationship, quantitative, economic approach.
ii) Darby (191): involved max hour/min wage law applied to lumber mfrs forbidding movement in interstate commerce of goods inconsistent with fed standards.  Overrules Hammer, going beyond Holmes by applying standards to purely intrastate businesses.  As long as regulating eco activity w/ a reasonable relationship to natl economy any purpose Congress entertains is OK.
(1) Compelling purpose: if allow states to set their own standards may have race to the bottom, undercutting the natl interest. Does this allow a uniform law of marriage and divorce? (productivity ideal) No b/c out of realm of commerce
(2) pp.145-46: Goods are in the flow of commerce and have connection w/ interstate goods as competitors. Overriding concern is anti-discrimination. 
(3) Overrules Carter Coal production distinction. Power of Congress extends to intrastate activities which have a SUBSTANTIAL EFFECT on interstate commerce or the exercise of the congressional power over it.
iii) Wickard v. Ficker (p. 189): Natl legis regulating mkt price is applied to homegrown wheat.  If d/n limit amount of wheat held back, could end up back on the market, undercutting natl market.  Furthest reach of CC. Any eco activity anywhere can be regulated as long as in the aggregate it is related to a national purpose. Exceptions: police power of the state not usurped by commerce clause. Reserved power thought to include education, marriage, divorce, and custody.
iv) Hammer v. Daganhart (p. 173): Legislation forbidding any goods to move in interstate commerce, which are the product of child labor. Struck down b/c c/n have natl govt undermining state controlled policy issues.  Using eco means to regulate human rights matters is outside understanding of CC.  S. Ct. reintroducing judicial constraints when relationship to eco activity is lacking and stepping on reserved state powers. (Rehnquist).  .
(1) Holmes criticized this decision as unprincipled since can regulate lotteries and alcohol at natl level. Choice among purposes (oppose liquor but accept child labor) not supported by precedents and hindering national power over real evils rooted in industry. (Overruled by Darby) 
(2) Some argue that ct s/n monitor what it believes to be the correct fed/state balance, leave it to politics to restrike balance using people’s perspective.  (Breyer)
v) U.S. v. Lopez (p. 142): fed legis forbidding guns in school zones under the CC struck down as ultra vires by Rehnquist court b/c hasn’t crossed state lines. Kennedy notes that court has a role here since too tenuous a connection to interstate commerce. P. 157 O’Connor: National lobbying is stifling state concerns. 
(1) Subject Matter Constraint: bringing guns to school is not an economic transaction.  Involves govt regulation of education, traditionally a state matter.
(2) Slippery slope: fear natl intrusion into other traditionally local matters (marriage, divorce, free speech, parental control).  Do we want federal intrusion on morals? Need state experiments and less moral homogeneity or else threatens pluralism. But see Breyer dissent arguing that traditional view of ed as a local matter may no longer make sense—it’s a national interest.
vi) Printz v. US, 1997: Brady Act req state officers to conduct background checks w/in 5 days & notify the seller if the person applying was unqualified.  Compelling state officers to do work of fed govt.  Natl govt can have own enforcement structure but c/n make state officers its ministers (anti-commandeering principle)
vii) US v. Morrison: Questions constitutionality of USC §13981 which provides federal civil remedy for the victims of gender-motivated violence. Majority invokes Lopez not economic about gender related violence in state university. Dissent shows economic impact through studies which showed direct link b/w violence against women vs. their opportunity to advance. 
viii) Gonzalez v. Raich: (supp) fed objection to growing marijuana for medical purposes. O’Connor dissent wonders about continuing authority of Morrison and Lopez under Rehnquist ct. Econ vs. nonecon distinction is lost w/ substantial effects test. Majority relies on Wickard b/c just as Wickard relies on homegrown wheat, this is about ppl growing marijuana for their own use. So adequate commerce clause power for this and ignores substantive DP argument, using rational basis. Unlike Lopez and Morrison, activities regulated by the CSA are eco. Debate over whether Necessary and Proper Clause also supports this ban. But even under Wickard marijuana is truly local as opposed to “national mkt” of wheat b/c there is no national mkt for marijuana since it’s banned.  

F. Enforcement of Civil Rights and Commerce Clause (pp. 201-206)
1) Civil Rights Act of 1964: reaches public & private discrimination. Uncertain source of authority for Act 

a) Commerce Clause: broad power to regulate eco activity, d/n look at purpose which is human rts.  More certain to pass on this ground.
b) Amendment XIV: equal protection, DP, P & I provided to protect human rts of citizens from the states. But private application opposes precedent since had previously only been applied to state action.
2) Case law: have used broad interpretation of CC to reach private acts of discrimination.
a) Heart of Atlanta: (p.150) hotel discriminating against blacks forced to provide equal accommodations on the grounds that if opened up would increase interstate travel opportunities.
b) Katzenbach v. McClung, 1964 (Ollie’s BBQ): Relied on aggregative discriminatory effect on interstate travel. Black & Douglas criticized use of CC here- 14th A should be extended to cover private behavior. Hotel and restaurants are commercial businesses, so under Wickard as long as business might have a conn to a natn’l purpose in the aggregate, can regulate even if it’s a human rts purpose
G. Commerce Clause:  State Power (the Negative Commerce Clause) (pp. 258-269)
1) Assuming congress is silent or h/n legislated, what may the states do?  Marshallian view is that CC effectively deprived the states of ANY power to regulate interstate commerce.  
a) Gibbons v. Ogden, 1824: Congress has authority to regulate ferries, it chose not to.  NY had a ferry monopoly.  Stronger argument in CC for exclusivity so NY ferry monopoly is inconsistent with fed power, preempted by fed statute. One view is that under commerce clause, states have no power.
b) Wilson v. Black Bird Creek Marsh Co., 1829: company authorized by state law to build a dam on a navigable river.  Find that this is not interstate commerce, so within state’s authority (only an estuary)
c) Cooley v. Board of Wardens, 1851: PA law req ships to engage local pilot to guide out of harbor.  State legislation passed regulating interstate commerce without congressional approval.  Held, congress c/n give away its power, must pass legislation to give fed approval. If state law had been passed prior to 1789 then could say that Congress had passed it and adopted state law as fed law.  
2) Search for judicially enforceable standards: when states may regulate, when congress is silent.
a) Diverse v. Uniform: If issue can be treated diversely, states may regulate (Cooley). If it must be treated uniformly, states c/n regulate.
b) Direct v. Indirect: indirect is const., direct is unconst.  Conclusory, mechanical, illegitimate standard.
c) In v. Out of Original Package: out of original package constitutional, in original package unconstitutional.  Provided certainty but made no sense. What if in original package but diseased? Should be subject to state regulation then—d/n address substantive distinction
d) Acceptable v. Unacceptable Motives: 
i) Valid when state acting to promote safety as long a compelling state purpose being applied in non-discriminatory way.  Bradley v. Public Utilities- (statute involves health and safety probs, acceptable state purpose to lower accident rates) 
ii) If treating out of state differently from in state, unconstitutional.  Need to treat everyone equally, c/n be motivated by blatant protectionist motives. Buck v. Kuykendall-(protects local economy). Based on rt inherent in P & I clause (needs to be express discrimination b/w in-state and out of state residents of fund rts but cts refuse to list these rts). Beginning of strict scrutiny.
e) Art. IV, sec. 2: “The citizens of each state shall be entitled to all privileges and immunities of citizens in the several states.”
i) Camden: Struck down Camden ordinance requiring at least 40% of contractors’ and subcontractor’s employees working on city construction projects by Camden residents. P & I clause not limited to rts enumerated in constitution or bill of rights.  Goes beyond CC, P & I says that rt to do business is a fund human rt that must be respected. 
(1) Formal discrim b/w state residents & non-resident is a problem b/c those impacted, out-of-staters, not given fair weight in the political process. 
(2) Protectionism is per se unconstitutional, federalism based on natl mkts, rt to sell everywhere on fair terms, consumers have rt to buy goods from anywhere.
ii) Tumor v. Witzell: rt to make a living implicated by shrimping regs, considered to be a fund human rt
iii) Baldwin v. Montana Fish and Game: right to hunt elk, not a fundamental human right.
iv) Edwards v. California: law prevented people from entering the state, basic human right of movement.  No state can do this to another state. Can also look to negative commerce clause and 14th A—equal protection clause—multiply protected. No compelling state interests. When not formal discrimination under P and I clause b/w residents and non-residents may still be unconstitutional under neg commerce clause b/c affects both interstate and intrastate commerce.
3) Transportation: regulating transportation b/w the states under the CC is criticized b/c provides certainty at expense of doctrinal incoherence. “Rational basis w/ bite—reasonable purpose test.” Does the state pose an undue burden? If it does, need legit purpose and rational connection b/w the purpose and the state law. Stronger than rational basis: b/c mere tie or relationship is not enough, need to show that at least one human life is saved. 
a) Not formally discriminatory: no distinction b/w residents & non-residents.  Negative CC analysis only takes place when there is no formal discrim, otherwise would be invalid under Art. IV, sec. 2 (P & I).
b) No undue burden: does the state’s reg require a business to restructure its business in drastic ways?
c) Legitimate Police Power Purposes: i.e. health and safety, environmental.
d) Reasonable relationship between the means and ends of the regulation.  Court is second guessing policy decisions of states, economic due process

e) Cases:
i) SC v. Barnwell: law prohibiting trucks over a certain weight from using hwy.  Upheld b/c not discriminatory (bears equally on in-state and out-of-state business), safety is acceptable purpose, rational relationship of means to ends.  Deferential treatment b/c economic legislation.
ii) South Pacific v. AZ: limiting length of trains that can go through state.  Trains are “great engine of national unity.”  Strikes this down because harsh impact on out of state trains, undue burden for trains to have to split up before entering AZ, would result in AZ setting standards for nation.  
(1) Impacts those that are not rep w/in the state, so not able to contest legislation. No adequate justification for requiring a train company to restructure its business.  Safety justification fails b/c short trains are more dangerous than longer trains and no evidence of net saving lives from switching to shorter trains. 

(2) D/n interact w/ eco decisions of state generally but do w/ commerce clause issues. Exacts a higher level of scrutiny when economic interests is hurting interstate commerce.
iii) Bib: IL and AK req diff types of mud guards on trucks on its roads. Violates anti-discrim concept by impacting on unrep ppl outside Illinois. Strikes down b/c though not formally discriminatory, an undue burden b/c have to reconstruct business and no legit state purpose. (Douglas).
iv) Kassell:  Iowa regulating length of trucks in state.  Strikes down although no formal discrim, Iowa business are exempted from this reg.  Creates an undue burden b/c out-of-staters would be req to restructure their businesses. Lives will be lost so presumptively unreasonable (need to show that law is saving human lives in order to justify burden and disproportionate impact on out of state trucks)  Questionable state purpose since roads are wider than in other states (easy to pass).  This is economic policy making, looking closer because of national impact of regulation.
(1) Brennan: law is protectionist of in-state interests so it is unconstitutional without more.
(2) Rehnquist: argues that s/n look at the record but look for acceptable reasons that might have been considered.  Could a hypo rational legislature done this (rational basis review)? But this is not a deferential equal protection case, in neg CC cases need to look at actual purposes.
4) Import Restrictions: state restricting imports from other states, no movement of the item from state to state. If formally discriminatory and total ban will be struck down under Art. IV, sec. 2. Test for validity of state regulation under the CC
a) Not an undue burden: on its face or in effect a total ban on interstate commerce.
b) Legitimate State Purpose: protectionism isn’t enough 
c) Least Restrictive Alternative (most demanding level of scrutiny)
d) Cases
i) Philadelphia v. NJ: NJ law prohibiting the import of waste. Higher level of constitutional scrutiny b/c it excludes those from other states, not just regulating activity.  Have valid state purpose of health, environmental protection.  But have highest level of undue burden =total restriction.   
(1) Least restrictive alt: May pursue this purpose but in a non-discriminatory way (cap on amt of waste deposited in NJ) strict scrutiny
(2) Contrast with rationality w/ bite standard (reasonable purpose) of transportation cases. Here deeper intrusion so higher standard needed.
ii) Dean Milk v. Madison, 1951: ordinance forbidding sale of milk not processed w/in 5 miles of Madison.  Court strikes this down based on least restrictive alt analysis since this reg has the effect of limiting movement of milk interstate. Businesses have rt to open common mkts any regulations in this area amounts to a prohibition.  
(1) Suggests alternative regulatory schemes that d/n discriminate vs. interstate movement (could have had officials, standards, etc). Need to use other means even if more costly.  
(2) Criticism: naked policy making, doing what the legislature should have done.  Preferring interstate movement over other values.

iii) Hunt v. Washington State Apple, 1977: NC law requires that out-of-state apples be stamped with USDA labels that d/n have same standards as Washington.  Court strikes this down, there are ways of pursuing this end without discriminating against Washington apples.

5) Export Restrictions: state power exercised to prohibit exports to other states.  If formally discriminatory will be struck down under Art. IV, sec. 2. 
a) H.P. Hood & Sons v. DuMond, 1949: NY gave licenses for milk receipt, denied additional license to Mass businessman.  Court strikes this down because state favoring local interests, adverse impact on out-of-state businesses.  Blatant protectionism.  
b) Hughes v. OK, 1979: state natural resource law prohibits transportation of minnows out of the state for sale elsewhere.  Court strikes this down b/c the law stops the movement of a product interstate.  A state can put caps, limit use of a resource, but can’t draw distinctions between in and out-of-state businesses.  (Phili v. NJ).  Rely on least restrictive means analysis.
c) Granholm v. Heald (2005): ct strikes down Michigan and NY laws that provided that in-state wineries could ship wine directly to consumers but out-of-state wineries could not. Held that laws discriminates against interstate commerce in violation of Commerce Clause, Art I §8. Law mandated differential treatment of in-state and out-of-state eco interests that benefits in-state producers and burdens out-of-state producers. Even under §2 of the 21st A, states must regulate domestic and imported liquor on EQUAL terms.  
6) Price Restrictions: generally disallowed

a) Baldwin v. GAF Seeling, 1935: NY Milk Control Act sets min prices for milk sold in state, prohibited out-of-state milk sales below this level. Strikes this down (Cardozo), b/c they are stifling competition.  Consumers have rt to competitive advantage (lower prices, better quality) throughout the country.
b) Hanneford v. Silas Mason: sales tax in one state that places tax burden on goods bought out-of-state.  Cardozo allows this because sales tax equalizing differences between two states, not affecting the price and product advantage.
7) Preemption: when Congress chooses to use its CC power, it is valid as long as regulating eco transactions
a) Pacific Gas & Elec. v. State Energy Resources, 1983: CA law placed moratorium on new nuclear power plants until new disposal method in place, though fed law regulates nuclear power plants.  Preempted if state law concerns safety but ct finds that state law is only focused on economic concerns. State has historical ability to regulate utilities, no conflict with underlying congressional purpose.
b) Ct often asks if state law would be constitutional under negative commerce clause. If constitutional fed law w/n preempt, if unconstitutional will preempt. When ambiguous intent, cts look at neg CC tests always subject to congressional override. 
8) Congressional Consent: Congress can consent to the action even if the court strikes it down, since court defers to congress on economic matters.  Drive is fair rep-ct will strike down discrimination. But if congress is fairly represented, then can strike down ct
a) Correcting statutory interpretation: congress can always override court’s statutory interpretation as long as no constitutional issue is involved.
b) Constitutional common law: state legislatures addressing issues in mode of statutory interpretation.  Congress can address constitutional common law interpretation if disagree.  Gets the issue out of Marbury, which is at the constitutional core. Ex: UCC replaces common law of contracts
c) Core constitutional issues: Would not have congressional consent option in Marbury core (individual rights), where we would be more worried about congress invalidating judicial interpretation.
d) Metropolitan Life Ins. V. Ward, 1985: AL law that levied more taxes on out of state insurance companies.  Insurance was an area previously left to state regulation.  Court strikes this down under equal protection.  When Congress is validating something that is discriminatory the court will strike it down under something other than the CC so that Congress can’t override.
G. Separation of Powers

1) Founders’ Intent: concerned about natn’l power so divided it among 3 branches.  Strict sep of personnel, c/n sit in more than one branch. C/n have impartial adjudication of human rts when the same branch of govt creates & enforces the law, this results in tyranny (Locke).  Concerned about faction & fair rep.  (Madison).
a) Art. I: Congress, forbid bills of attainder, legislature forbidden from exercising judicial power.
b) Art. II: President, the only natl official with a natl constituency.  Need individual to personify the presidency, particularly in regard to foreign affairs.
c) Art. III: Judiciary, power of judicial review not expressly granted.
d) Vertical: federal/state division (federalism) and division w/in federal govt (separation of powers) 
2) The Rule of Law and Control of Executive Power (Impeachment) (packet, pp. 214-233, 54)
a) Structure:  
i) Mutual interlocking accountability harnesses politics and makes the ppl more secure.  (Locke).  
ii) Every official of fed govt must be accountable under law.  Keeps decency in politics.  (cf. Hitler).   
iii) No legislation by executive decree.
iv) Have other parties, neutral judiciary 
v) Keep legality and get rid of principle of analogy. 
vi) No gov’t by secret decree (holocaust never publicized in Germany)
vii) Preserve formal justice and expel substantive justice w/ no equality
viii) Give each branch adequate powers to protect its own turf and to keep the others in line, reduces faction through political incentives.  (Madison).
b) US separation of powers
i) Ineligibility clause-no member of the exec or judicial branch may be in any other branch of gov’t.   Contrast w/ Britain-members of Cabinet sit in Parliament
ii) Prohibition on bills of attainder-Congress has no judicial powers at all except for impeachment.  Contrast w/ Britain-mixing btw Parliament and House of Lords. Madison says we’ve carried British idea of sep. of powers even further, and we’ve done 2 things they never did-absolute separation of personnel and functional differences: legislative, executive, and judicial.  
c) Impeachment Power: makes exec equal to the ppl.  Check on the Pres. b/c he has war powers, d/n want country to become a militaristic state. Careful not to undermine Pres. independence if used as no confidence vote--d/n want congress to nullify a vote of all of the people. Mostly done w/ fed judges not Pres. Ex: Nixon impeachment (resigned to stop impeachmt), Clinton impeachment (came close)
i) Art. I, sec. 2[5]: “The House of Representatives shall … have the sole power of impeachment.”
ii) Art. I, sec. 3[6]: “The Senate shall have the sole power to try all impeachments.  When sitting for that purpose, they shall be on oath or affirmation.  When the President of the US is tried, the Chief Justice shall preside:  And no person shall be convicted without the concurrence of two thirds of the members present.”
iii) Art. I, sec. 3[7]: “Judgment in cases of impeachment shall not extend further than to removal from office, and disqualification to hold and enjoy any office of honor, trust, or profit under the US: but the party convicted shall nevertheless be liable and subject to indictment, trial, judgment, and punishment, according to law.”
iv) Art. II, sec. 4: “The President, Vice President and all civil Officers of the US, shall be removed from office on impeachment for, and conviction of, treason, bribery, or other high crimes and misdemeanors.”

1) Impeachment Grounds: not clear if high crimes and misdemeanors requires criminal acts.

a. Interpretive history: rely on to det how impeachment should be used since judicial history is wanting.  Most impeachments are of fed judges who have life tenure and are on lesser grounds (grotesque incompetence, drunkenness, d/n req. criminal wrong) narrow reading of precedent. 
(1) Britain:  impeach generally when there is malfeasance and corruption in office-it was not tied only to criminal wrongs.  

(2) Constitutional Convention:  Although presidency is only a 4 year term, they insist on impeachment being available b/c presidency is sole office w/ no collective element. Aware that Presidents have neuroses and personal probs and have enormous power.  p. 229 Brest-Madison 
(3) Madison’s proposal: rejects maladministration as grounds that are too broad for impeachment. Adopts Treason, Bribery, or other High Crimes and Misdemeanors which tracks British constitutional history, and gets integrated into the Constitution.  
(4) Nixon: impeachment req. a very serious criminal wrong connected to the abuse of authority otherwise becomes a vote of no confidence.  (St. Clair).  Became moot point when evidence of criminal wrongdoing surfaced and Nixon resigned. Prior to this evidence, British const. history w’ve supported impeachment b/c abuse of power and encroachment on legislative powers.
(5) Clinton: not clear if his crimes rise to the level, most serious was civil perjury. Are some criminal wrongs not an appropriate ground for impeachment?  

(a) Founders believed in strict public/private distinction, that is breaking down now, some private behaviors may rise to the level.  
(b) May be able to argue that lying result of politically motivated aggressive prosecution attempting to nullify result of election.
4) What does impeachment trial require: S. Ct. said it was a political question, if house and senate chose to use committee for fact-finding the court will not comment.

H. The System of Free Expression (d/n apply to action)
1) Background 
a) Unprotected speech: no free speech analysis
i) Fighting words- narrowed
ii) Defamation-only individual libel
iii) Obscenity- narrowed: pushed lots of material into protected domain & created regulatory probs
iv) Advertising- narrowed to vanishing point
b) Protected speech: D/n allow state selectivity of what counts as worthwhile speech (anti-censorship principle- c/n have view point driven selections) EXCEPT when nuclear clear & present danger. But can have neutral time, place and manner regulations which are NECESSARY for free speech
i) People are autonomous moral agents must have rt to speak and listen
ii) Cohen: what was traditionally a TPM reg was really content-based (c/n censor out dissenting vocab) 
iii) Public forum- prohibition vs. regulation 
(1) Prohibition- absolutely prohibited
(2) Regulation, ct tends to be more deferential (Mini Theatres, Renton, Denver Area Telecom)
iv) Private Forum Case: Pacifica
c) Why we need freedom of speech and body. 
i) Religious ground: constitution committed to radical freedom of conscience to shape religious identity
ii) Scientific foundationism: interest in criticizing traditions that founders regarded as corrupt b/c tainted by theocracy. Mind must be open to experience (freedom of rationl scientific mind) ex: Galileo jailed. 
iii) late 18th C idea of mind/body dualism: we are more our mind then our bodies, so is esp impt to have freedom of mind (Locke)
iv) Led to expansion of these liberties. Constit privacy has involved expanding these values into action.
2) Political Speech and Subversive Advocacy (pp. 1022-1076)
a) Background: judiciary began to enforce the 1st A to protect free speech after WWI.  Result of overlapping consensus b/w Holmes & Brandeis.  Derived from religious free exercise, the most protected form of speech
i) Amendment I: “Congress shall make no law … abridging the freedom of speech, or of the press.”
ii) Prior Restraints: prohibited licensing requirements for printing presses.  (Milton).
iii) Alien & Sedition Act: learned from this oppressive act that the core of free speech doctrine is protecting subversive political speech. Derived from idea of absolute religious freedom
b) Theories of free speech 
i) Political Process view: Meiklejohn, Political Freedom, 1965: political speech is core of free speech, should be absolutist about protection in this area.  Free speech fundamental to sovereignty, gov’t s/n have power to regulate this area on behalf of the people, strips them of freedom. 
(1) Absolutist (Black & Douglas): when in core of free speech, no trade offs allowed.  Skeptical of categories of unprotected speech (libel, obscenity, commercial speech, etc). TPM restrictions OK as long as not content based.  Narrowly construe clear and present danger—Brandenburg.
(2) Balancers (Frankfurter & Holmes): focus on values and allow trade offs in fundamental areas of free speech.  Create unprotected categories of speech (libel, defamation, obscenity, commercial speech).  TPM  restrictions enhance free speech values by allowing everyone to be heard.  Free speech should yield to clear and present danger
ii) Truth-seeking view: John Stuart Mill, On Liberty, 1859: utilitarian view: advocates robust rt of personal autonomy.  If one person objects, even if the rest of society disagrees, he should be heard.  Interests are developmental and emerge through argument.  This enables the truth to be discovered, winnowing the true from the false.  Only by fighting views rationally do we develop our rational faculties.  Only way to come to understanding of our true beliefs both morally and religiously. Followed by Holmes’ Abrams dissent.

iii) Personal Autonomy View (Brandeis):  Equal liberty of conscience. Not a person unless free to express self, how we become moral adults.  Protecting this freedom is how we respect the dignity of the person.  Subjugate subordinate groups by depriving them of this right.

c) 1917 Espionage Act passed to quell dissent vs. US service in WWI and facilitate military mobilization.

i) Schenck, 1919: (p.998) convicted under act for distributing pamphlets urging conscriptees to avoid the draft pursuant to 13th A prohibition of involuntary servitude.  Holmes argues that though free speech might protect D in ordinary times, it d/n protect D during war time, just as it w/n protect someone screaming fire in a crowded theatre.  

(1) Malicious intent: If saying something false, not speaking from conviction, so not protected.

(2) Clear and Present Danger want to limit rts in non-deliberative context, high probability of harm.
(3) Probs:  When give out this circular that tells young men not to serve in the draft, you’re an accessory if they’re not serving in the draft. Extending accessorial liability to this would be to allow really no free speech whatsoever. Tendency test:  if you have an intent to obstruct a gov’t program, and there’s some tendency of that speech to make it more difficult for the government to achieve its ends, then the law is OK.
ii) Frowerk, 1919: Convicted under act for newspaper article criticizing the war.  Holmes finds this sufficient to create clear & present danger, throwing a spark into an incendiary situation. Matters to Holmes how powerful you are. If a leader then likely that ppl will listen & obstruct the policy.

iii) Debs, 1919: Holmes affirms Pres candidate convicted under act for antiwar speech sympathizing with draft dodgers and mobilizing ethnic identity.  Test is whether the person intends to obstruct govt policy and is influential.  Relies on tendency test. 
iv) Abrams, 1919: Affirms Russian immigrants convicted under the act for distributing leaflets to workers urging them not to make ammunitions for the war effort.  Espionage Act had been amended to include penalties for curtailment of production (enlarged scope of penalties for labor protest). D’s actions satisfy intent and tendency to cause harm. 
(1) Holmes & Brandeis dissent, focus on tendency of act to have neg effect on war effort.  Utilitarianist view that pamphlets d/n have high likelihood of disrupting public policy. Law imposes severe sentence of 20 yrs in prison. Need degree of danger and imminency to be stronger (high probability of success and high gravity of the harm) Intent to disrupt war effort is no longer enough.  Perverse result, those that are most worthy of protection will be repressed, those that no one listens to will be excused. 
(2) Why speech should be protected? 
(a) Seditious libel: in the core of what is protectible-- politicians speaking against the govt. Repentance after Sedition Act on 1789, anything like it (punishment for criticizing govt) should be per se unconstitutional. Only abridge freedom of speech in emergency when evil c/n be disproved thru time. 

(b) Fighting faiths: good to have ideas in competition, need open discussion to discover the truth. Skeptical about gov’t enforcement of certain beliefs. (faction). History of persecution by fighting faiths that were morally bankrupt and were squashing only moral voice. 

(c) Free speech has value and rests on moral independence and utilitarianism. Conventional morality is just history, may be corrupt. Critical morality is utilitarianism, need free speech to look at corrupt morality. 
v) Masses Publishing v. Patten: convicted under the act for publishing a satirical journal of political opinion attacking WWI’s legitimacy.  Hand: speech should be protected by applying a two-prong test.  This test is really less protective, looking just at the speech, not at its effect on the world (no false or willful misstatement of fact, legitimate protest and d/n incite disobedience)

(1) Holmes still wants the court to continue to measure probability of success.
(2) NOTE: D/n account for context and isn’t speech protective enough. Speech may not itself be problematic but if it’s in the right context, may be inciteful (test w/n protect Schenck, Abrams, Deb, etc.)
d) Criminal syndicalism and Smith Act cases: various state acts passed that were broader than Espionage Act, directly restricting speech.
i) Gitlow v. NY, 1925: convicted for distributing socialist pamphlets urging people to take up arms pursuant to a NY criminal anarchy law that expressly criminalized speech advocating overthrowing the govt.  Majority notes that free speech enforceable vs. the states through incorporation under XIV Amend, but d/n apply the clear and present danger test when statute is focused on speech instead of actions and effect. Defers to legislative J that this type of speech per se illegal. 
(1) Holmes dissents: speech should be protected b/c is core political speech: This should be protected, even though they are calling for incitement.  (but see Hand in Masses which turned on incitement nature of the language).  Subversive advocacy is fully protected speech, protected unless there is clear and present danger. P.1016: the more skeptical of democracy, the more it should be protected. Also no probability of success 
ii) Whitney v. California, 1927 (facial analysis): convicted for attending a dem socialist mtg under crim syndicalism act that permitted guilt by association.  Deference to legislative J.  
(3) Holmes & Brandeis concur: Skeptical about persecutory impulses, should be able to challenge authority.  Really dissenting, but let conviction stand because issues not properly raised before, though c’ve made an applied argument, since D d/n believe the views of the group. Need 3 things to be satisfied to strike down speech- extraordinarily speech protective clear and present danger test.
(a) High probability of grave harm: Concerned about rts of stigmatized minorities (women, Jews) to speak their convictions or else will lose personal moral voice. Depends on equal liberty of conscience: rt to challenge dominant views when have moral CONVICTION (absolute/inalienable human rt).More profound the conviction & the more critical it’s of the current regime, the more it should be protected. Can stop acts motivated by racial/ethnic hatred, concerned about speech not acts (accessorial liability & crim solicitation not protected). Absent mob violence s/n find clear &present danger. If in public domain of speaking to the mind of the community c/n find grave harm.

(b) Not rebuttable in the normal course through free debate 
ii) Fiske v. Kansas: (1927) Ct strikes down conviction under the Kansas Syndicalism Act as applied to D advocating that the working class should take charge of production and abolish the wage system.  Language w/n sufficient proof of advocating the org overthrow the capitalist structure b/c never spoke of violence. More speech protective.
iii) DeJonge v. Oregon (1937) strikes down conviction under the Oregon Syndicalism Act for attending a communist party meeting as applied.  D has right to assembly and peaceful assembly for “lawful” discussion c/n be a crime. Gitlow is ignored. Looked closely at what D said and whether it was protected (Y), whether clear and present danger (N), so person is just speaking their mind. 

iv) Herndon v. Lowry: (1937) strikes down conviction for urging members of the Communist Party to vote for black self-determination.  No evidence that D incited anyone to imminent action, just advocating an ideal concept. Crime involved death penalty for elementary protest. Beginning of vagueness/ overbreadth doctrine: state uses terror to shut up ppl and stop protest. 

v) Dennis v. US, 1951 (6/2) Upholds conviction under the Smith Act for communist activity under facial analysis. No distinction b/w statute restricting speech (express restriction) and restricting actions/outcome (implied restriction). (Gitlow overruled b/c d/n look at probability of effect).  Clear & present danger balancing test that multiplies gravity and probability.  (utilitarian) Even if probability is low if harm is so grave, then speech w/n be protected.  Weak clear & present danger test. 

(1) Vinson (majority): should only extend tolerance to ppl who are tolerant. Marcuso: suggested that Americans were tolerating racist speech which delegitimates democracy and made these racist ideas seem okay. European countries d/n protect speech that attacks democracy.
(2) Frankfurter concurs, but believes the court s/n do this balancing, should be left to the legislature.  Nothing irrevocable is done--Congress can change its mind. This is only facial analysis, when comes to actual prosecution will use “as applied” analysis. D/n anticipate its grotesque chilling effect: free speech tragedy.

(3) Jackson concurs, but believes Communism is conspiracy that can be stopped at any stage.  (Brandeis in Whitney who emphasizes that should narrowly construe criminal conspiracy law).

(4) Black & Douglas dissent: Douglas believes there is no clear and present danger.  Black argues that there should be no test, or the test should be more demanding.
vi) Criticism of Dennis: Ignores broad principle of subversive advocacy whose protection is at core of free speech. Deep equality principle, all speech and speakers stand equal. Ct took it as a facial case and b/c d/n predict how would be misread by public. Ignored precedent: Holmes in Gitlow: need to be deferential to speaker in area where free speech most needed.
3) Facial v. As Applied Analysis: 

	AS APPLIED
	OVERBREADTH

	Have view of what counts as unprotected and protected speech 
	No fact sensitivity—d/n require appellate ct to retry facts. What’s the reasonable scope of the application of the statute?

	Have view that if the govt is making choices in domain of protected speech this is per se unconstitutional UNLESS there is a clear and present danger
	Are any substantial number of applications of statute used quite clearly against protected speech when there is no clear and public danger?  (antiwar, gay rts dissent)

	Interpret punitive statute, state or federal, and say this can only be applied to protected speech or unprotected speech where there is a clear and present danger.
	It’s unconstitutional facially. Ct d/n try to narrow statute but lets congress or state legislation draw it more narrowly although there still is “as applied” analysis.

	Judiciary rewrites statute and applies it to the facts. If it can’t apply it, strikes it down.
	


a) History: used facial analysis, saying some of these regs are OK, while others are prohibited.  Sent message to US that they could war on the left, unleashed McCarthy regime by agreeing that Communism rep clear & present danger sufficient to justify restricting speech.  Forced later cases to rely on as applied analysis to narrow application, but this type of fact specific analysis burdens the judiciary.
b) As applied doctrine: (1) requires appellate cts to review the factual record de novo. (2) Requires ct to narrow the statute judicially in each case in a way that Congress never did. (3) D/n address chilling effect.
i) Yates v. US, 1957: (unconstitutional as applied) Interprets statute so only applicable to unprotected speech.  As long as speaking from conviction, core of protected speech, not enough, even under Dennis, to count as clear and present danger. Draws distinction between incitement to action (unprotected) and incitement to believe (protected). Ct reconstrues statute to only apply to incitement to action and applies to facts.

ii) Scales v. US, 1961: (as applied) Upheld conviction under the Smith Act just for being a member of the Communist Party.  Distinguished b/w active and passive members & found that Scales was an active member who had a specific intent that the goals of the org be accomplished.  Fear that many of those who joined during height of popularity would be pulled in by such a broadly applied statute. Distinguishes b/w advocacy of action and of belief. 

iii) Noto v. US: reverses b/c evidence is not there under “as applied” analysis

c) Overbreadth doctrine: (1)no factual de novo review, (2) ct d/n restructure statute (just asks if statute can be applied to protected speech),(3) strikes it down and tries to rebut statutes which have chilling effect.
i) Development: Developed out of vagueness doctrine, fear that overzealous prosecutors would inhibit free speech. 
ii) Standing: exception to normal rule of standing, people outside of an action can be considered by the court. P can raise the rts of 3rd parties.  Fear that those unable to come forward will have their rights compromised. P and court, sua sponte, able to raise their interests to challenge the statute.
iii) Expansive use of overbreadth to encourage free speech, remove statutes w/ chilling effect.
(1) Aptheker v. Secretary of State, 1964: struck down statute restricting passport use of members of the communist party b/c could be applied to passive members and would have chilling effect on their protected speech. Also would impede on freedom of movement of all members to go anywhere (not just Russia). If narrowly turned statute it could have worked. Overbreadth challenges are quite often applied to person who isn’t protected or who is posing a clear and present danger.  But still may be struck down under facial analysis. 
(2) Brandenburg v. Ohio, 1969: Strikes down Ohio Syndicalism statute convicting members of the KKK. This is protected speech, they are subversive advocates (attacking established legal and constitutional principles). 
(a) Whitney overruled and replaced by Brandeis’ Whitney concurrence—no more criminal syndicalism laws.  Cite Dennis but uprooting holding, now adopting reasonable rule of clear and present danger. Harmful but lacks high probability and is rebuttable so fails clear and present danger test.   Extending protection of speech more broadly, want to remain legit since already recognized these rts for blacks--not going to pick and choose among different types of speech. Schenck, Frowerk and Debs are dead. Allows Vietnam anti-war movements. Clear and present danger moves from tendency test to Whitney concurrence.

(b) Douglas Concurrence: don’t need clear and present danger test in peace time, ct should guarantee everyone a right of dissent (protects feminist, gay rts, and anti-racism dissents)
(3) Hess v. Indiana, 1973: advocacy of action and belief requirements are removed.  Now all speech is protected unless there is a clear and present danger.  Protects antiwar movement’s ability to dissent. Schenck, Frowerk and Debs are dead.

(4) Gooding v. Wilson, 1972: Struck down statute forbidding criticism of the govt.  C/n have this chilling effect on speech, particularly when it is critical of the govt.

(5) U.S. v. Robel, 1967: Strikes down law that got Communist fired from his federal job b/c could be applied to the passive advocate or someone who’s job d/n pose security risk. This restricts political affiliation to the left and this c/n happen. 
(6) Schaumberg v. Citizens for Better Environment, 1980: statute req that 75% of funds collected by NP groups had to be used for charity purposes to limit fraud.  Court struck down the statute, there are other ways of preventing fraud, this rule sweeps in too many legit groups.
(7) Houston v. Hill, 1987: D arrested under criminal statute that forbids verbally assaulting an officer.  Court strikes down the statute, challenging an officer could encompass a lot of behaviors.  Have a rt to speak our minds and challenge authority in a free society..
(8) Bd of Airport Comm’n v. Jews for Jesus, 1987: D are Hari Krishnas convicted under statute that says there can be no speech at the airport.  Court strikes this down, sweeps in too many valid speech activities. 
iv) Limitations to the overbreadth doctrine
(1)  Broadrick v. OK, 1973: D convicted under statute that forbids engaging in political activities on the job.  Court decides to invalidate the statute as applied to D only b/c don’t want it to apply to those wearing political pins. Realize Congress had a rational basis for the legislation, should stay in place. Not substantially overbroad b/c there are a lot of applications that are constitutional. Gov’t has legitimate desire to limit partisan political involvement in civil service jobs (pressure from bosses to be part of their politics).
4) Offensive Speech in Public Places (pp. 1076-1091, 1109-1125)

	Unprotected speech: can tolerate censorship
	Protected

	Fighting words: extend into action domain—narrowed
	No Prior Restraints: licensing (all forms are usually unconstitutional)



	Libel/defamation of privacy—only individual now protected
	After the fact: use of criminal or civil remedies/prosecution (narrowed)

Criminal remedies struck down except Feiner

	Obscenity: narrowed
	

	Advertising: now protected
	


a) Action v. Speech: higher scrutiny for speech, those that find speech offensive try to squeeze it into the action category so that it receives a lower level of scrutiny.
b) Protected v. Unprotected Speech: unprotected speech can be regulated, protected speech c/n be censored, those that find speech offensive try to squeeze it into the unprotected speech category so that it can be regulated.  Political and moral dissent at the core of protected speech.
c) Breach of Peace:
i) Cantwell v. Connecticut, 1940 (as applied) Reversed Jehovah’s witness conviction for breach of peace for playing religious message in public place offensive to Catholics. No msg directed at any person and walks away when asked to. In core of protected speech, religious free exercise/religious conviction (most highly protected speech we have). Criminal statute c/n be applied to Cantwell—would be heckler’s veto if any speech offending others could be stifled. 
ii) Cohen v. California, 1971: (as applied) Overturns conviction for breaching the peace by wearing a jacket that with “fuck the draft” written on the back b/c he removed the jacket when he was in the courtroom.  Court found that OK to constrain behavior in the courtroom but not in the hallway. Speech and not action b/c it’s all about the lewd words on the jacket and reaction to it. 
(1) Core of Free Speech: if audience offense triggers criminal penalty, must be regarded as core of free speech.
(2) Public Forum: corridors are a sufficient public forum.  Can’t have content based restrictions in public forum.  D/n want offense in the forum to be a ground for abridgement, precisely when you need free speech protection.
(3) Obscenity: requires erotic content, doesn’t attract or compel sexually.
(4) Fighting words: not directed at an individual.  (narrowing Chaplinsky).
(5) No incitement to riot: can’t be moved into action if ppl are offended. Burden on state to prove clear and present danger—mere offense is not enough
(6) Manner regulation: let people say what they want within prescribed parameters—this can be constitutionally suspect.  Court fears line drawing, too subjective—“one man’s vulgarity is another’s lyric. If experience violence from society, should be able to use any language you want to express it.  (Autonomy view/Whitney concurrence). Afraid if limit vocab would censor meaning and shift moral vocabulary and metaphors of a ppl.
iii) Terminiello v. Chicago: more offensive more protected, directed at crowd not at individual. Reversed breach of peace conviction.
iv) Feiner v. NY, 1951: members of Young Progressives of America advocating the black rts refused to stop speaking when police told him to.  (cf. Cantwell left immediately). Large crowd was getting agitated and onlookers told police that he would attack him. Protected speech (conscience conviction of politics), but there was clear and present danger.  (see Dennis).   Probability may be low but outcome is great. Won’t strike down the breach of the peace statute. Dissent: job of police is to protect speaker not to shut him up rather than the audience.
v) Edwards v. South Carolina, 1963: D convicted b/c audiences upset by nonviolent civil rts protests on state capital grounds.  Court strikes down statute as unconstitutional as applied and overbroad. What has changed is conception of clear and present danger (offensive speech not enough).  After Brandenburg, court more speech protective, requires high level of gravity, probability, lack of rebuttability and discredits Feiner.  Also Cox v. Louisiana and Gregory v. Chicago which took place in the sixties struck down similar laws.
vi) Kunz v. NY, 1951: D convicted for failing to obtain an ordinance for demonstration. C/n give permit to any group that denounces religion. Court strikes down as prior restraint and vague (also content discriminatory). D/n want authorities to have broad discretion to ban speech they disagree with.
d) Fighting Words:
i) Chaplinsky v. New Hampshire, 1942: Jehovah’s witness called a man a damned fascist. This is unprotected speech since fighting words directed at an individual.  Particularly incendiary words in context where ppl likely to retaliate and so was more action than speech. 
(1) Could have said this was action and not speech and thereby regulated the behavior b/c free speech w/n apply.  (Black/Douglas). Or could have said protected speech w/ clear and present danger.  
(2) Why doctrinally invent “fighting words”? B/c not really action but reaction to speech. To say not subject to free speech analysis if an action, then we d/n apply clear and present danger test. 
ii) Gooding v. Wilson: 1972 use overbreadth to strike down the statute on its face
iii) Rosenfeld v. NJ, Lewis v. NO, Brown v. OK, 1972 (Motherfucker cases)(overbreadth analysis)  cases involving insults by citizens directed at police.  Court overturned convictions, can’t criminalize profanity that is not directed at a specific face to face person.  Narrowed fighting words doctrine.  Court imposing a degree of tolerance of personal ideas. Worry that cutting off vocabulary, cuts off convictions from the public domain.
e) Hate Speech: pp.1074-1077: High ct has taken view protective of hate speech.
i) Natl Socialist Party v. Skokie, 1977: strikes down local laws to prevent Neo-Nazis from marching in Jewish neighborhood b/c the speech is protected, no clear and present danger & no incitement. Not covered by fighting words doctrine since not aimed at an individual.  (accord Brandenburg). Involved permit system which is the worst thing as prior restraint. Discredits Beauharnais- group libel is not a ground for free speech abridgement. Tort Action for Trauma: if allowed could be equivalent to censorship.  High burden to prove emotional distress and those who would be fearless about speaking would be those who could pay penalty of ED. 
ii) Michigan, Stanford I and II (Private College speech codes)(overbreadth analysis): Court strikes down speech codes b/c could be used to chill speech.  More concerned in university environment, d/n want to chill debate there. Too narrow a standard of prohibiting certain speech vs. certain ppl d/n take into account context. Remedy is poor policy b/c just expel or push out racist ppl instead of showing them and the community the problem w/ their speech. 
iii) R.A.V. v. City of St. Paul, 1992: (as applied) strikes down conviction under statute that prohibits placing symbols of hate on public or private property. C/n have viewpoint based laws within areas of protected speech.  Concedes that fighting words doctrine exists and is unprotected but still applies free speech analysis and must have evenhanded prohibition on fighting words. (Scalia).  

(1) Opinion widely criticized b/c might allow Title VII to be struck down. Act was dominantly conduct, not speech, but here opens up to constitutional scrutiny as speech. Why reach the constit question when there were non-const. grounds to strike this down (arson, trespass, threat)? 
(2) Could have been struck down on overbreadth grounds b/c law includes symbolic speech like flag burning which is permitted.  (concurrence) Reaffirming Brandenburg: ct takes case out of fighting words doctrine, though it is directed at individuals. May render civil rights laws dubious if they are anchored in bias vs. minorities.
iv) Wisconsin v. Mitchell: aggravating penalties not struck down under RAV b/c case here is action and RAV limits speech. 
v) Virginia v. Black: (overbroad analysis) Struck down b/c statute prohibits cross burning which may also be general use of symbol for core political speech. Not just limited to cross-burning targeting and intimidating someone. Statute is inferring intimidation which must always be shown. Reaffirms Brandenburg. Cross burning can be prohibited if it’s threatening and is targeted form of terrorism through the fighting words doctrine, so d/n need statute. 
f) Unprotected Speech:  Libel and Privacy (pp. 1091-1109)
i) Libel is written, slander is oral.
ii) Group libel is problematic: group interests not given much wt in US. Skeptical of group libel b/c any serious claim that controverts dominant American values can be called libel.  Groups can organize to rebut these stereotypes in their own voice.  (Jefferson).
(1) Beauharnais: (1952) 5/4 decision to allow for protection against group libel which are insults to group identity. Remedy is compensatory damages. Obscenity is also a form of group libel. No longer good law, dissents below are the law.  Laws would have been used against civil rts demonstrators b/c upset race relations.  Serious anti-censorship concern.  
(a) Can rebut group libel thru political action. State can get involved in prohibiting discrimination in action not speech. Brandeis: groups themselves should protest
(b) Greater likelihood of partisan abuse in group libel than individual libel: state is imposing views of stereotypes while individual libel deals w/ false facts. Meiklejohn: group libel is intrinsically political. Group libel s/n be allowed based on utilitarian view: does more harm than good to allow these actions.

(c) Group libel can be rebutted more easily than individual libel. More difficult for individual to preserve reputation, groups can do it thru political action 
(d) Is group libel law merely symbolic?  Have countries using group libel laws had less racism

iii) Libel defamation: the right not to have false facts said about you.  Interests of personal dignity conflicts with free speech.  Subject to high constitutional scrutiny to ensure the proper balance maintained.
(1) Prior law
(a) Elements of defamation: (in all states prior NYT v. Sullivan)
(i) Publication to a 3rd party
(ii) False info (strict liability)
(iii) Tendency to disparage in the esteem of the relevant reference grp (those we respect)  2 ways: 
1. on the face of the libel; OR
2. Inferentially (innuendo/extrinsic facts)
(iv) About an individual not group: 
1. It could say your name on its face OR
2. It could be inferential (colloquium, show by extrinsic facts that your reference group would believe this to be about you.)
(v) Causation (a tort) 
(b) Damages:
(i) Special damages: have to prove the person is harmed (slander not per se)
(ii) General damages: Presumed damages 3 categories.  unchastity, criminality, fraud or dishonesty in business
(c) Defenses: truth must be exactly stated 
(2) NYT v. Sullivan, 1964: (limits individual defamation claims) clergy and others that placed ad in Times publicizing wave of terror in the South were charged with libel by the Alabama Police Commissioner (Alabama conception of CL libel is libelous per se if the words tend to bring someone into public contempt) Brennan strikes down, state tort law inconsistent with fed free speech which is in the core of protected speech since about politics.  This is essentially a seditious libel action since criticism of police officer (not in ad but by colloquium). Allowed even though some of the facts were false (# of times MLK arrested) b/c if allow recovery for some falsity will chill free speech.
(a) Relies on political theory and history: If d/n protect some falsity then in area of the press you will chill reporting about what is happening in the nation. Meiklejohnian political theory: stay out of political speech.  Mill protected even the false b/c it invigorates our moral muscularity--we are more vigilant and resistant. Brandeis: ad should be allowed b/c conscientious dissent of American racism and the government practices that support it. Similar to Alien and Sedition Act. 
(b) Revises tort elements for public figures/officials vs. media Ds
(i) No strict liability: must know or be grossly reckless in not knowing that the fact is false.  (Sullivan mens rea).
(ii) No colloquium: have to say the name, can’t infer it.
(iii) No general/presumed damages: must be compensatory damages.
(iv) No punitive damages: unless have Sullivan mens rea.
(3) What about the nature of the issue- public/private (Brennan’s view in Rosenbloom)? Prob: too content based, what counts as public and private has evolved over time. 
(4) Right of Reply: not adopted in US, but in Europe paper must put in a roughly corresponding area of publicity retraction if defamation is proven.  Consistent with free speech to have more speech.
(5) Public officials/Public figures: get less protection than private citizens. 
(a) Curtis Publishing v. Butts; AP v. Walker: expand public official exception to include public figures.  Have an impact on public life, easy access to the media.  Later narrow this further to voluntary public figures.
(b) Gertz v. Robert Welch, 1974: narrow public figure doctrine to protect private persons vs. the media. Requires (1) at least negligence, (2) no presumed damages, (3) no punitive damages except if you meet the Sullivan mens rea. Clearly striking a balance, protecting all of us as private people.  Justification offered is media access and voluntary exposure.
(c) Firestone 
(d) Rosenbloom: some justices tried to go an issue-centered way; but this is not the view that prevailed.
(e) Dun & Bradstreet v. Greenmoss, 1985: allow common law defamation brought by private person, against a private person using negligence standard. Purely private matters not subject to First Amend protection. 
(f) Tornillo you can’t make a newspaper publish something it doesn’t want to.
iv) Non-Defamation Torts: Hustler v. Falwell, 1988: Strikes down b/c as long as not meant by the speaker or understood by audience to be true then must be allowed as part of political satirical tradition
v) Privacy: have a const rt to privacy which is in tension with free speech. Under libel the gravamen is false facts; under privacy the facts are usually true which leads to more free speech protection.  
(1) Brandeis, The Right to Privacy, 1890: people have inviolable right of moral sovereignty over their lives.  Have right to informational privacy, predicting electronic surveillance.  At the heart of human rights, the right to control your public and private life.
(2) Private action tort remedies against disclosure of private facts without the consent of the individual.  Defenses provided to allow the media to publish.
(a) Right of misappropriation: rt of publicity, must be paid to use your image, protects your identity.  Ex: if you use the name/portrait/picture of someone in advertising without their consent you violate their right to privacy. Defenses include newsworthiness.
(b) Public disclosure of private facts: collides most directly with free speech when private facts, not of legit public concern, are disclosed.  Defenses include public records exception, newsworthy.
(c) False Light: (closest to libel) intentional or reckless publication which places a person in false light.  C/n reach the threshold of false facts. Defenses include the truth.
(d) Intrusion: electronic bugging and eavesdropping. Intentionally intrudes into solitude or private life, highly offensive to a reasonable person.
(3) Cases
(a) Olmstead: Brandeis dissent: involved interpretation of Amend IV, found that there is a reasonable expectation of privacy.  When the state intrudes upon privacy, citizens should be compensated for their injuries. 
(b) Griswald, 1964: found constitutional right of privacy to protect intimate life.  (see below).
(c) Time v. Hill, 1967: family had been held hostage in their home, later Time magazine photographed actors in their home and ran a story that depicted them heroically. These people d/n ask to be in the public sphere.  They bring a false light action against Time magazine for the article and photos which connect them to the events.
(i) Brennan says free speech wins. Everything is true, they were portrayed heroically, it’s newsworthy and the public should know
(ii) Nimmer: a leading free speech copyright lawyer says this balancing is wrong.  Difference between defamation and privacy is with defamation you can revive a reputation, but once you lose privacy you lose it forever and this is inconsolable.
(d) Cox Broadcasting v. Cohn, 1975: family suing for the release of a rape victims name.  Court found no violation since information contained in the public record and is newsworthy.  (Public records exception).
(e) Florida Star v. BJF, 1989: expands the public record exception further.
(f) Hartnicki: bugging case, once again privacy yields to free speech. (intrusion case)
(g) Zacchini: human cannonball case where ct finds misappropriation.
g) Unprotected Speech:  Obscenity (pp. 1125-1155)
i) Background:  Traditional view was to repress thru criminal sanctions any dissent from orthodoxy which was seen as unnatural. Obscenity d/n have to be limited to sex, could include violence and language. Applied to advocacy of the use of contraception, abortion, homosexuality.  Now many of these are regarded as human rights.  Want to focus on narrowing the definition of obscene to get out of these areas, open them up for discussion—led to feminist movement of sexual autonomy (second wave feminism) and emergence of gay rights.
ii) Cases narrowing the definition of obscenity:
(1) Roth v. US and Alberts v. California, 1957: (p.1096) Brennan distinguishes b/w protected and unprotected speech.  Later regrets these distinctions.  
(a) Protected: history, the most important ideas, focuses on written/oral expression and political criticism, disfavors other forms of expressions (visual image, theatre, dancing, music).
(i) Criticized b/c attack of art is at core of totalitarian govt and cutting edge, dissenting art is at the core of free speech and thus should be protected. Much of great art/music is erotic, its sensuality is profound. Feminist worry that great feminist art will not be protected
(b) Not Protected: sexual & erotic components of expression, must have redeeming social value. 

(i) Very subjective & hard to enforce. Need to move to hard core porn analysis b/c some eroticism can be valued. (Harlan)
(ii) Prob: Obscene is used more broadly than the erotic--can be obscene and NOT sexual (political put downs, protests against Vietnam War called “Ba’s Bonfire,” obscene profits of oil companies, taking pleasure in gratuitous violence) Porn for marriage counseling: not obscene b/c enables couple to feel connection to each other. Eroticism CAN be valued: 
(2) Redrup Reversals: confusion on the court resulting from inaccurate standards for judging obscenity.  Led to each justice applying their own test based on the “I know it when I see it” standard. Reversed convictions for dissemination of materials that at least 5 members of the Ct applying separate tests, deemed not to be obscene. 
(3) Memoirs Test: Not protected if:
(a) Prurient on balance (characterized by or arousing unusual sexual desire) 
(b) Offensive (jury needs to find this offensive and unnatural), AND
(c) Utterly without real social value (exclusively erotic)
(4) Stanley: c/n criminalize individs for having obscene material in their homes.  Based on rt of privacy, imaginative life of person is impt.  Leads to variable standard:  if obtrusively put on unwilling audience held to a higher standard; if willing adults viewing have lower standard.
(5) Miller v. California, 1973: Miller d/n involve consenting adults and was about intrusion on third parties. Criticism of the test, both over and under inclusive, though meets need for more certainty. Good because requires jury judgment at local level, c/n reach mere advocacy of contraception, discussion of homosexual lifestyle.
(a) Prurient on balance: blatant content bias
(b) Offensive to local community
(c) Lacks serious social value, utterly unredeeming

(d) Vivid hardcore depiction of genitals coming to climax, mere nudity is not enough
(6) Jenkins v. Georgia: Carnal Knowledge movie: man can only connect to prostitute b/c of masochinist views. See his face as he climaxes and Georgia says not okay. Ct says its protected b/c d/n see genitals coming to climax so c/n be obscene.  Harlan: need to make it hard core porn so have more predictability w/ what is obscene. Protects dissenting sexual voice-broadly speech protective. BUT Mapplethorpe’s art (p. 1103) has a lot of turgid genitals so can be criminally prosecuted for this kind of cutting edge art under this test.. 

(7) Paris Adult Theatre I v. Slaton, 1973: criminal obscenity prosecutions will be permitted even though done totally in doors with willing adult participants in order to protect the moral environment. Criticized because disregards rt of privacy.  Brennan dissents, believe earlier decisions were a mistake.  Now have chilling effect, confusion in courts, lack of notice to defendants about what is and is not obscene. Oregon has overruled this under state law: no longer unprotected speech
(8) American Booksellers Ass’n v. Hudnut, 1986: strikes down a local ordinance (based on MacKinnon Proposal) restricting obscene materials b/c it was not viewpoint neutral as applied to protected speech. If this statute was allowed would discourage discussion and inhibit work toward changing these attitudes. Too narrow: d/n address porn watched in the home and attitude towards all women. Too broad: d/n address connection w/ women in the workplace and porn

iii) MacKinnon Proposal: Pass civil rts ordinances (civil remedy NOT criminal) which focused on real harms such as dehumanizing women by sexually objectifying them. Violent porn is one of the vehicles of treating women cruelly. This may factually have a connection to women not getting their full civil rts (harm based/group libel view) Critical of the Miller decision. 

(1) Extends to cases where women see porn images in the wrkplace b/c not a public forum and these images are coercive and intimidating. Trying to make a causal connection b/w obscene material and harm to women.  

(2) Criticized as not confronting real issues, used against dissident sexuality. (Canadian example law only prosecuted gays and lesbians).
h) OFFENSIVE SPEECH IN PUBLIC PLACES: Nudity, Seven Bad Words

i) Zoning: not prohibiting non-obscene speech in public forum, but trying to regulate by limiting to certain areas of the city. Nudity on drive in movie screens: nudity is not obscene Erzonoznik v. Jacksonville (Overturned ordinance on its face b/c also applies to nonobscene films—overinclusive and has chilling effects on art but underinclusive b/c d/n include violent films that are also distracting)
i) No prohibition: would be unconstitutional.  Schad v. Mountian Emphraim. Legitimate State Purposes: can regulate consistent with these due to secondary effects.  (Erie, PA)
(1) Young v. American Theatres: scatter zoning allowed: places adult establishments broadly throughout the community based on concern for secondary effects. Have to go out of the way for adult bookstore. TPM reg is allowed (regulates secondary effects—prostitution, property values)

(a) Stevens: Lesser protected speech and so can be more regulated than core protected speech.
(b) Powell: d/n want any content based restrictions. Balanced interest of state w/ speech—no sign of decreased access so okay.
(c) Dissent: still discriminates on basis of content
(2) Renton: cluster zoning allowed to confine adult establishments in one part of the city.  D/n effect property values and police can concentrate forces in one place
ii) New Media:
(1) FCC v. Pacifica Foundation, 1978: FCC issued warning to station that had played George Carlin’s profanity laced routine during the middle of the day: held to be a reasonable regulation.  Media is intrusive, c/n stop it from coming in so legitimate state interest in protecting parent’s rts to regulate the moral life of their children.  Not prohibiting the speech entirely, just regulating when it can be played.  Compares this to zoning cases.
(a) Brennan/Marshall dissent: Ppl take affirmative action to turn the radio on, it d/n just come into their homes.  Objects to making the measure of the most important public discourse the level of what is offensive to a child.  Paternalistic, taking responsibility away from parents.  Allowing private sensibilities to determine what will be allowed in public domain.
(b) Powell’s concurrence: this is just channeling time, place and manner. Disagrees completely w/ Steven’s approach b/c it compromises autonomy view: ct isn’t free to decide on basis of content which speech protected by 1st A is “ most valuable and deserving of the most protection” (Whitney)
(2) Rowan v. US Post Office, Sable v. FCC, ConEd v. Public Service Commission: narrows Pacifica by req the complaining person to place a stop order, rather than allowing the govt’s judgment to intervene.
(a) Rowan: statute is constitutional- every right to say no to sales people
(b) Sable: (dial a porn case) strikes down statute but not under Pacifica b/c total ban. 
(c) Con Ed: Pacifica d/n apply: inserts in electric bills can be discarded.  p.1144
(3) Cable: Denver Area v. FCC, 1996: (p.1146) cable company objected to regulation of porn broadcasts.  Argued that d/n have same scarcity problem as with radio and network TV, so state Js should have less influence.  Court found that cable was similar to radio, porn should be limited to select times.  Found that there were other alts for those desiring this material so not a prohibition.
(a) 10 A (prohibit offensive programming) constitutional by SC, holds unconstitutional 10B (blocking req) and 10C (prohibit obscene material on public access channels) 10A is permissive and not mandatory, the other’s are more coercive. 
(b) Breyer is the conclusive judge.(swing justice) Very influenced by Pacifica, He looks at the privacy interest of cable TV in your home-should be able to control what you want to watch; easy to get access to erotic material other ways (video, internet) so not total ban on speech. 10b and c would be total ban

(4) US v. Playboy- Pacifica in disfavor—more speech protective
(5) Internet: Reno v. ACLU, 1996 (overbreadth analysis): ACLU protested reg of porn material on the Internet.   Court strikes down reg that’s enacted to protect minors from indecent/offensive comm. on the Internet b/c total ban.  D/n want to hamper growth of Internet w/ stifling reg—like a public forum.  D/n want to limit the level of discourse in this ultimate public forum to the level of a child.  
(a) Narrows the application of Pacifica by noting that radio is a scarce media with a history of regulation, whereas the Internet is international with no central regulatory authority. Notes overbreadth of regulation, would prohibit parent sending contraceptive info to child.
(b) O’Connor dissent: transmission of sexually explicit message from an adult to a child w/ knowledge should still be prohibited.  Reasonable b/c it fits with laws against child pornography and abuse.
(6) COPA; made criminal knowingly communicating for commercial purposes any material that is available to minors and is harmful to them, ie. graphic porn. Affirmative defenses were req use of access codes, credit cards, digital certificate verifying age, etc. Struck down in Ashcroft (2004) b/c govt didn’t satisfy its burden of least restrictive alternative. This involves censorship and if parents can assert control over child’s viewing thru blocking and filtering, then d/n involve the state and serves parental rts better
i) UNPROTECTED SPEECH:  ADVERTISING
i) Background: Distinguish door to door solicitation, individuals can put up signs requesting no solicitations, but the state can’t stop people from coming to the door.  (Jehovah’s witnesses- Martin v. Struthers).  Though individuals can forbid magazine solicitations, distinguishing b/w religious and commercial purposes, generally disallow objections to commercial and professional advertising.  The court has become more aggressive in this area, now unanimous that any prohibitions in this area will be per se unconstitutional.  (Central Hudson).
(1) Times v. Sullivan: viewed as political rather than commercial so in core of protected speech.
(2) Pittsburgh Press: commercial speech unprotected.
(3) Bigelow: court said ad about abortion was constitutionally protected, though not clear if protecting as commercial or political speech.
ii) Advertising Restrictions  
(1) Virginia Pharmacy Board v. Virginia Citizens Consumer Council, 1976 (extends category of free speech): Blackmun: c/n immunize commercial speech from free speech protection.  Ppl have important communicative interests in commercial speech, s/n limit ppl’s ability to get impt info.  
(a) Price Competition: disable price competition by restricting comm in this area.  If open up have greater consumer choice. This is public interest, access to truthful info about the products we buy. More than conventional political speech, there is a democratizing impulse here.
(b) Professional Dignity: critical of notion that professionals s/n compete.  Quality can be regulated in other ways, d/n need to restrict speech. Suspicious of professional interests, suspect trying to keep power by abridging free speech interests of others.
(c) Lesser form of const protection: licensing is tolerable in this area, overbreadth not applied

(i) True: Truth test is more stringent than in libel area (Times v. Sullivan) b/c false facts could have neg consumer consequences.  Easier to determine if facts are true or false.  Also d/n have possibility of rebuttal.
(ii) Legal: legal test is more stringent than in subversive advocacy area.  (Brandenburg).
(2) Central Hudson Gas v. Public Service Comm’n, 1980: the court stuck down a prohibition vs.  utility company ads to stimulate demand for electricity.  Ad prohibitions are presumptively unconstitutional if ads are: True, legal, no substantial purpose for the prohibition.  (Blackmun doesn’t agree this is needed), prohibition not narrowly tailored to meet this purpose. (same) Blackman concurrence: s/n be able to legally limit truthfully written advertising. Very absolutist as opposed to majority who sees it ok to have a way to limit.
(3) State Univ. of NY v. Fox- prohibiting Tupperware parties on campus is sufficiently narrowly tailored (Scalia opinion). It’s commercial speech.
(4) Lawyer Advertising: most regulation in this area has been struck down.  Concerned about face to face interactions, less concerned about letters the client can throw out.  (Ohralick, Primus).  Not privileging public interest over that of attorneys, just concerned about the nature of the interaction.
iii) Vice Exception: (narrow)
(1) Posadas de Puerto Rico v. Tourism, 1986: c/n outlaw casino gambling but have rt to regulate advertising to limit its effects. Substantial Purpose: protecting the residents, encouraging temperance. Reasonably Tailored: can achieve temperance by regulating ads
(2) Rubin v. Coors Brewing, 1995 and 44 Liquormart v. Rhode Island, 1996: court strikes down ad restrictions in both cases. Substantial Purpose: temperance is legitimate. Narrowly Tailored: have to show that by limiting alcohol ads actually get temperance.  This fails to show causality.  Could meet the same needs by increasing taxation, c/n’ censor speech.  If this were not speech, would have been allowed under rational basis analysis.
(3) Greater New Orleans: court struck down federal law that prohibited casino gambling ads.
j) Symbolic Speech (pp. 1212-1234)
i) Background: increasing skepticism about categories of protected speech.  Limiting legit state power in the area of speech. Questioning the line between action and speech.  Since WWII, acts traditionally regarded as action have become protected as speech.  Actions may be motivated by religion and conscience, lessening the mind/body distinction.
ii) Political Dissent: draft cards and flag burning.
(1) U.S. v. OBrien, 1968: D convicted under fed statutes that forbid draft card non-possession and destruction.  Congress’ motive in passing the legislation was intimidation of dissent and censoring the views of dissenters. Warren announces a 4 part test which finds what Congress did was act, not speech based and therefore constitutional. Finds that dominant congressional purpose was not to intimidate speech.  Warren straining to find const congressnl purpose so d/n have to intervene in marginal cases.  Widely criticized decision, using a dominant purpose test but proposing a hypothetical purpose.
(a) Within constitutional power of the govt: raising a military. 
(b) Furthers an important or substantial govt/action-based interest: protecting the nation
(c) Govt interest is unrelated to the suppression of free expression (directed at action not at speech): have to ignore the legislative history to find in favor of congress on this factor.  Created a reason here – banning burning other people’s cards.
(i) Redundancy argument: 1965 act d/n add anything, previous 1948 statute fit the point. New act adds another layer of liability when would have just prosecuted under 1948 act for nonpossession
(ii) Ct’s response: if look at 2 statutes not redundant: 1965 gives you additional deterrence and it’s addressed at distribution and not possession. Banning burning of other ppl’s cards not just one’s own, so more conduct is criminal. 
(d) Incidental restriction on 1st Amend freedoms no greater than essential (if speech suppressive, no greater than necessary to the furtherance of that interest)
(2) Street v. NY, 1969 (as applied): D convicted of burning the flag in protest of James Meredith’s assassination.  Harlan strikes down the statute.  Finds that this is not fighting words, incitement to riot, no clear and present danger, it is offense in the public forum which is protected.  Focuses on his speech, not his actions.  His speech comes out of conscientious conviction, right of moral dissent at core of free speech.  Avoiding flag burning, this was a clear expression of disgust, the state c/n sanitize the public from hearing this kind of criticism.
(3) Spence v. Washington: Kent State protestors shot by the Guard and invasion of Cambodia. Spence tapes peace sign to the flag to express protest. Statute is misleading and really suppresses showing particularized message. No risk that the acts would mislead viewers into assuming that the gov’t endorsed his view. Avoiding facing the issue of whether banning flag burning is unconstitutional. Citizen speaking mind by desecrating flag—which is effectively protected—more subversive, more protected
(4) Texas v. Johnson, 1989: D protesting govt and corporate positions on nuclear energy.  Convicted for burning flag while saying “America the red, white, and blue, we spit on you.”  Court strikes down conviction.  Finds that this is symbolic speech after going through other categories
(a) Breach of the peace: Not a breach of the peace case because no clear and present danger
(b) Offensive to the public: inadequate since offensive speech is most important
(c) Fighting words: not attacking individuals directly.
(d) Symbolic: protecting national symbols is not sufficient since at core of protected speech requiring the highest level of scrutiny since content based.  Must have toleration in this area, ppl can decide to praise the flag or not on their own. Statute is speech directed when apply O’Brien test b/c burning flag is communicative act and state c/n censor that form of protest. American flag i/n always worthy of praise, ppl can use any voc they want to protest.
(e) Congress has threatened anti-flag burning statutes which have been struck down—US v. Eichman: this is core of protected speech, finds Flag Protection Act of 1989 is unconstitutional. Content-based limitation—interest related to suppressing free expression.  
iii) Nude Dancing – Barnes v. Glen Theatre, 1991: state req dancers in nude bars to wear pasties and g-strings. 8 justices believe this is an issue of free expression (not Scalia), but allow the regulation.  Dissent this is content bias & s/n be judged the same as public behavior b/c limited to adults that choose to attend.
(1) Manner regulation: not prohibiting the expression
(2) Legitimate govt purpose: restricting nudity.  Souter: law needs to be aimed at preventing secondary effects such as prostitution and criminal activity.  (Erie grounds). Later, Souter renounces his view for lack of evidence.
(3) Reasonably targeted: minimal coverage seems sufficient.

(4) Scalia says this is targeted at action not speech so no prob. Substantial state interest in upholding morality so passes under O’Brien test. No more speech suppressive than necessary. 
5) Public Forum:  Regulations of Time, Place, and Manner (pp. 1234-1276)
a) Background: public forum identifies context in which free speech principles apply.  Can include public and private property.  Based on the following criteria:
i) Is the area traditionally or generally open to the public?  Based on history and current practice.
ii) Are the purposes of the 1st A consistent with the purposes of the forum? These purposes are weighed against individual’s privacy interests (Rowan, Pacifica, Frisbee)  
(1) Political speech (Mikeljohn)

(2) Truth (Mill)

(3) Moral autonomy of conscience and dissent (Brandeis, Whitney concurrence) 
iii) Are there adequate alt forum to discuss these issues? Judges differ on this. More liberal ones think this should be weighty. Concerned about removing discourse from public discussion.
b) Public Property cases
	Mandatory
	Discretionary

	-          State c/n cut it off, it must leave it open to all speakers
-          Even handed: treat all speech equally
	- state can cut them off if it does so even handedly

	Traditional
	Recent
	Even handed
	Non even handed

	Parks and Streets
	-state capital grounds

-public libraries

-municipal theaters

-private property
	-jails

-military base

-public schools

-airports

-public property
	-city owned bus

-home mail box

-intra-school mail box


c) Prior Restraint Cases: Licenses have effect of prior restraint. Licensing was imposed in early era to tame demons and impose state’s J of harms before it’s published. No licensing (also for parades)( const democracy must be based on idea that individs themselves make these decisions, not the State. Under protected speech looked at govt licensing schemes (when will ppl have parade in Central Park) but a lot of them struck down when had prior restraints (Lovell, Saia and Kunz struck down b/c d/n limit authority to time, place and manner or was content-based). Allowed prior restraint in Cox b/c evidence that police was regulating in neutral way. 
i) Mass v. Davis, 1895: state c/n limit speech before it occurs 
ii) Saia v. NY, 1948: struck down statute banning use of sound amplification device without prior permission/permit of police chief.  Leads to political abuse, illimitable discretion with no guidelines.  Impliedly content based b/c sound trucks are poor man’s public forum
iii) Lovell v. Griffin (1938) p. 1350: Reversed conviction under ordinance that prohibited distribution of any literature w/in the city w/out first obtaining written permission from the city manager. 
iv) Cox v. New Hampshire, 1941(as applied) permit statute was upheld, just TPM restriction as applied to group of Jehovah’s witnesses.  Reasonable system, would be struck down if regulation stopped expression altogether.  Permit is OK if discretion is limited (easy to go and get permit which is administered in neutral way) and it’s for public convenience. If it’s likely to be used in a content-based way it will be struck down. What if they ban use of signs?  Unconstitutional( bans an entire medium and you can’t just say it’s TPM (i.e. can’t force to march 1 mile apart).

d) After the Fact Prosecutions: Have to determine the effect of TPM restriction on core speech. Prior restraint reasoning extended now to civil remedies and criminal prosecution after the fact (no prior restraint allowed in Cantwell and Edwards but allowed in Feiner.)

i) Kovacs v. Cooper, 1949: (before Brandenburg) upholds statute prohibiting a raucous sound  as valid TPM restriction b/c only applied only loudspeakers emitting ‘loud and raucous noises’—not banning loudspeakers altogether. Rts of individuals in surrounding areas were violated by noise or any other aspect of the production. You’re not cutting out all speakers that can spread word through loudspeakers. D/n touch on content, not an absolute ban.  
(1) Dissent: reg results in an effective ban since left to law enforcement to decide what constitutes “loud and raucous.”  More likely to restrict political speech, freeze out minority views. Issue of adequate alt forum: when cut off whole media such as loudspeakers cut off a whole category of speakers, usually the minority.
ii) City of Ladue v. Gilleo, 1994: strikes down statute preventing D from putting up sign in her home window supportive of the gulf war. Private property owners have the right to do what they will on their own property. Property value concern c/n threaten free speech.
iii) Cox v. Louisiana, 1965: (as applied) ct held that breach of the peace statute prohibiting obstruction of use of public street was unconstitutional. Not an appropriate TPM restriction b/c statute isn’t limited in any way. Legitimate regulation (govt. has duty to keep streets open and available) BUT applied discriminatorily: uncontrolled discretion. Has force of prior restraint b/c police would be using obstruction statutes to shut up legit protestors
e) Public solicitation 

i) Schneider v. State: Invalidates ordinance prohibiting the distribution of leaflets due to littering probs b/c it stops all forms of comm. b/w willing ppl. Not allowing leaflets due to littering problems. There are less restrictive alternatives, this needs to be more narrowly tailored

ii) Watchtower Bible & Tract Society v. Stratton: (2002) struck down ordinance req permit for door to door proselytizers b/c inhibited too much speech—was overbroad. Historical importance of door to door canvassing
iii) Martin v. Struthers, 1943: court holds that states can’t stop Jehovah’s Witnesses from knocking on doors and giving out literature. State interest in fraud and crime prevention but it’s easy for people to take steps not to be disturbed. Homeowners can put up do not disturb signs that say no solicitation. Can yourself do it, but gov’t can’t do it for you.
iv) Heffron v. Intl Society for Krishna Consciousness, 1981: court upheld statute preventing solicitation in aisles of the state fair (a public forum) as a permissible TPM restriction b/c of significant interest (privacy—d/n want to be accosted) evenhanded application, and presence of other alts to proselytize.  But part of religion to proselytize and want direct access to connect w/ public. By cutting off proselytizers rt to confront you, law cuts off their religious liberty. Could only distribute or sell religious material and solicit money from the booth
(1) Egalitarian argument: SC Reversed b/c if allow this exemption then opens door to other groups who want to communicate (political advocacy groups, gay rts, etc). C/n privilege this advocacy over others (compromise threatens equality)
(2) Brennan dissents: statute c’ve been more narrowly tailored to handle crowding concerns w/out restricting the Krishna’s free exercise rts which should trump maintaining order. Law should only apply to selling literature and $ solicitation b/c more intimidating but protect handing out lit. When speech is unpopular, should be able to reach out, otherwise prohibiting their expression.
f) Aesthetics: 
i) Metromedia: strikes down ban on all billboards except for listed exceptions b/c exceptions point to content-based regulations. 

ii) Members of City Council v. Taxpayers for Vincent, 1984: upheld total ban on posting signs on public property b/c its content neutral, there is a strong interest in reducing visual clutter, and there are alternatives (going door to door). Majority d/n want to make exception for political speech b/c then law is content-based. Brennan Dissent: reg could me much less restrictive—it’s just aesthetic justification, and that’s worrisome. Concerned that class bias included in the aesthetic considerations, removing cheap alternative for communication.
g) Park Restrictions 
i) Clark v. CCNV, 1984: upheld reg forbidding demonstrators from sleeping in park at night for homelessness awareness. Park allows them to demonstrate but not to sleep. Held statute was a reasonable TPM reg, no illimitable right to stay in park all night.  A reasonable content neutral ban on sleeping in the park. 2 analyses:

(1) O’Brien( valid

(a) Within constitutional power: YES

(b)  Substantial State interest: YES

(c) Directed at action, not speech: YES

(d)  If speech suppressive, no more than necessary: YES

(2)  TMP( valid

(a) Content-neutral: no evidence of targeting

(b) Leaves alternatives

(c) Park service is allowing 24 hr. vigil—much accommodation, not discrimination

(3) Marshall dissents, believes there is no adequate alt forum, so by cutting off symbolic speech here, effectively banning their speech. 
ii) Ward v. Rock Against Racism, 1989: upholds reg mandating use of city-provided sound systems to control volume of concerts in Central Park. Traditional public forum (open to public, purpose consistent, alt. forum for minority), narrowly tailored to constitutional privacy issues of neighbors.Dissent: believes that narrowly tailored means is equivalent of least restrictive alternatives. Wants to extend audience.

h) Abortion Protests 
i) Frisbee v. Shultz, 1988: upheld community reg banning residential picketing b/c it d/n didn’t prohibit all residential picketing, only picketing that targeted a particular residence( very narrow construction. Had compelling interests in the safety and privacy of residents and the fact that they were captive audiences.  This case was involved a focused protest of abortion doctor’s home. 
ii) Madsen v. Women’s Health Center, 1994: Case involving pro-life demonstrators in front of abortion clinic. Struck down reg forbidding use of images on perimeter of clinic and 300 ft zone but allowed restrictions on buffer zone and noise levels.  Heightened scrutiny to TMP reg b/c it deals with 2 great constitutional rts: privacy of woman to have an abortion without being intimidated v. right of demonstrators to free speech
(1) Ordinance provisions:
(a) Buffer zone at entrance and driveway is valid: safety and privacy
(b) Limit on noise level is valid: safety of surgeries
(c) Prohibition on images not valid: can avert eyes
(d) Refraining from approaching woman is valid: safety and privacy
(e) No picketing within 300 ft. is invalid: greater than necessary
iii) Schenk: (1997) p. 1260. 1st A challenge to injunction against protestors outside an abortion clinic. Struck down floating buffer zone b/c burdens speech more than necessary (c/n protest w/in 15 ft of any person or vehicle seeking access to or leaving such facilities). Upheld fixed buffer zone (c/n protest w/in 15 ft of doorways, bldng, parking lot, driveways, etc).
iv) Hill v. Colorado: (2000) p. 1261 upheld law limiting speech of abortion protestors outside of abortion clinics. Statute prohibited someone w/in vicinity of health care facility to knowingly approach w/in 8 ft of another person, w/out that person’s consent, for the purpose of passing out a leaflet, displaying a sign to or engaging in oral protest, etc.  8 ft. is not too great a burden (unlike 15 ft?) Majority says content-neutral (justified by access and privacy interests and protests have adequate alt means to get their msg across) but dissent d/n agree and denied that citizens have a rt to avoid unpopular speech in a public forum
i) Protests outside the Supreme Court – U.S. v. Grace, 1983: struck down rules restricting protest outside the court, must allow demonstrators access to the court b/c is public forum. 
j) Discretionary Public Forum: historically applied to jails, military bases, libraries schools, airports, public property, city-owned buses, mailboxes, public school mailboxes.
i) State can cut it off if it has a good reason: ex: purposes may be inconsistent with the 1st Amend.

ii) Once state has opened it up, must be evenhanded in application (jails, military bases, public schools, airport, public property). Though can be non-evenhanded when captive audience involved (city owned buses, home mail boxes, inter-school mailbag).  Then gov’t can distinguish b/w speakers and subject matters.

iii) Public Libraries: Brown v. Louisiana, 1966 (as applied) :Overturns breach of the peace action vs. blacks protesting segregation of public library by quiet sit-in. Post Brown v. Bd so had a rt to be there. Public library is a public forum (open, purposes consistent). Symbolic demonstration, breach here is just to show distaste at the library’s point of view. Protest as competing use. 
iv) Jails: Adderley v. Florida, 1966: students trespass upon jail to protest arrest of students. Allowed  restriction b/c jail is NOT a public forum: Jails not open to general public, purposes not consistent with the 1st A, adequate alts were available to dissent, restrictions were applied evenhandedly and were content-neutral, legitimate state interest in jail security—protest would be COMPETING USE
v) Public Schools: p. 1267 Grayned v. Rockford (1972) anti-noise ordinance in public schools( upheld because there are interests in education and having an undisrupted school session conducive to students’ learning. Barred demonstration near a school and as long as it’s even handed there’s no problem. However, regulation that bans only wearing of black armbands against Vietnam is struck down as content-based.
vi) Buses: Lehman v. Shaker Heights, 1974: upheld city rule against political advertising on city-owned bus b/c of captive audience problems. Distinguishes b/w commercial & political advertising. Lurking doubts about favoritism, admin probs in parceling out limited space to eager politicians. 
vii) City Theaters: Southeastern Promotions v. Conrad (1975) p. 1269: overturning municipal bd’s refusal to permit the showing of “Hair.” Refusal constituted a prior restraint. Said that municipal theaters were public forums 

viii) Military base: 
(1) Greer v. Spock: p.1270 Allowed reg barring political activities on the base b/c of “special const function of military.” Military bases are NOT public forum (purpose of military base is inconsistent w/ 1st A). Nothing is more impt than authority over military-- d/n want to politicize military. Applied evenhandedly. Dissent: need not be public forum to allow ppl to speak
(2) US v. Albertini: p.1272 guy had previously been barred from base due to unlawful contact and was arrested as he tried to re-enter base on day it was open to the public.  Conviction was sustained w/ great deference to military judgments. D/n  become public forum b/c open to the public for one day

k) Beyond traditional public forums: Krishna in Airport: p.1280 majority of court says airport is NOT public forum but treats it as such anyway. Court bans $ solicitation (allowed on sidewalk) but allows sale and distribution of literature. 

6) Rights of Access to the Forum (pp. 1292-1293, 1366-1374, 1449-1460) The supremacy of the constitution overrides private property rts, all individuals in the community must have access to free speech.
a) Marsh v. Alabama, 1946: forced a company town to provide equal access to Jehovah’s Witnesses since it operated as a public forum.  
b) Shopping Center Cases –started in Logan Valley but qualified in Lloyd and finally overruled w/ Hudgens 
i) Amalgamated Food v. Logan Valley Plaza, 1968: Orders mall to allow demonstrations on its private property b/c finds it operates as a public forum. Role of malls in privatized suburbs—one of the few places where ppl spend time and can mingle w/ others. Open to the public & consistent w/ purposes of 1st A: Mall location related to purpose of protest b/c picketing gds & services
ii) Lloyd Corp. v. Tanner, 1972: court agrees with mall, disallows antiwar picketing.  Finds it is unrelated to the purposes of the forum.  Marshall dissents, cites Logan, this was the best forum for distribution of leaflets.  Subject matter distinction would be intolerable in any other public forum.
iii) Hudgens v. NLRB, 1976: overruled Logan (shopping malls no longer public forums), though some state constitutional law has found that malls are public forums (NY and CA). 

iv) Pruneyard Shopping Center v. Robins, 1980: allowed state to force access to shopping mall, argued that it was clear that the mall was not endorsing speech. Highest state ct had interpreted the state constitution as guaranteeing speakers access to a privately owned shopping. Thus high school students could solicit signatures for a petition protesting a UN resolution against Zionism on shopping center’s grounds. Views expressed w/n be identified w/ the owner. Also owner shouldn’t be forced to allow views he finds morally repugnant and in this case he owner d/n object to content
c) Media Access: p.1378 Worry that classical free speech doctrine i/n resulting in diversity of speech so compel access of minority voices. Radio/TV accessible to more ppl and impt in democratization of speech. More literate societies are less likely to be fascist. But court has been hostile to access principles, concerned with state interference in speech.  Note that the court is skeptical about new technology, don’t want to censor new media too early since they could be democratically empowering:
i) US: 
(1) Radio/TV is impt, d/n want it to be taken over by state, so we made it a commercial medium funded by advertising. Thin regulatory overlay (FCC) and funded thru ad time. It decentralizes what should be published and makes it market-sensitive--solved state censorship prob.
(2) Probs: advertisers want program to be inoffensive to dominant majority in order to sell more of your goods. Tendency to appeal to majority and freeze out minority views, rendering TV unable to seriously debate of impt issues or counter-majoritarian art. When allow consumer preferences to reign, it’s aimed at ppl who spend more $. 

ii) British: 
(1) Radio/TV too impt to be remitted to commercial interests. Has indep agency w/ distinguished tradition of independence from govt (BBC). Funded by user fees from when buy TVs/radios (tax). Theory of independent journalism and innovative programming, more counter-majoritarian and exposes gov’t policies for criticism. Now is more commercial & have cable/internet. 
(2) Probs: BBC may be too critical. Who determines who is on the BBC? May be too elitist. This system may go awry in countries where it can amount to govt control.
iii) Miami Herald v. Tornillo, 1974: struck down Florida law requiring papers to provide political candidates equal space in the paper to reply to criticism. C/n permit this b/c will have a chilling effect on newspapers, they w/n print controversial speech b/c d/n want to be compelled to speak later.

iv) Baron law review  (p. 1493): 

(1) Classic view: (1) 1st A applies to state interference, (2) no state interference in publishing rts, (3) regulatory power only when monopoly over resources. 

(2) Baron’s view:
(a) Rethink Mill doctrine and apply 1st to monopoly power of private parties. Fear that popular media consolidating, less diversity, may use access principles to increase diversity by providing a right of reply or access. Turning media into public forum.
(b) Broad tendency of private mass media to appeal to lowest common denominator so d/n get minority views including newspapers. So should have access obligation to remedy above probs and in Tornillo, state law allowing candidate rt of reply, should be permitted. Otherwise would not allow minority views. 

(3) Baron’s argument is rejected by Brennan. Should never be compelled to say something d/n believe. Afraid will have chilling effect on newspaper b/c would avoid controversy in order to avoid access obligation. Need to have editorial power. 
d) Upholds access obligation in
i) Turner Broadcasting: (p. 1383) allow “must carry” regulations that compelled access for broadcasters of cable TV transmission b/c content-neutral. Would allow more diversity. 

ii) Red Lion Broadcasting v. FCC, 1969: due to scarcity, broadcasting allocated by the govt, so govt can force access consistent with the public interest.

iii) CBS v. FCC, 1981: statutorily required (FCC) access obligation is constitutional. Authorized FCC to revoke a broadcaster’s licenses for willful or repeated failure to allow reasonable access to or to permit purchase of reasonable amts of time for the use of a broadcasting station by a legally qualified federal candidates. Relies on congressional judgments about fair access.  The Fairness Doctrine has since been repealed, but still allowed in scarce media.

e) Strike down access obligation

i) Hurley v. GLIB:  deny access obligation to gay/lesbian as separate group in St. Patrick’s Day parade produced by private group. Gays can have own parade but d/n want them to change expressive nature of their parade. SC says any kind of access obligation is not in accord w/ free speech. State anti-discrimination law d/n require violating free speech. 

(1) Fact that is community event and thus more of a public forum must be balanced vs. the fact that the parade isn’t a mere conduit of speech, but speech itself. Their msg is that they’re proud Irish American heterosexuals. 
(2) Why deference to CA in Pruneyard but not to Massachusetts in this case? Wanted access obligation based on anti-discrimination statute

ii) CBS v. DNC, 1973: court refuses to extend Red Lion to include political ads.  Should be left to CBS’ editorial discretion—so no access obligation.
f) Public access programming
i) FCC v. League of Women Voters: invalidated law prohibiting public stations from editorializing. Content-based law but applied standard lower than strict scrutiny.
ii) Arkansas Educational TV Commission (AETC): allowed public TV to exclude candidate from candidate debate. 1st A d/n compel public broadcasters to allow 3rd parties access to their programming—no access obligation.
g) Cable:
i) Turner Broadcasting v. FCC (1994) p. 1496: d/n apply Red Lion b/c cable TV d/n suffer from inherent limitations of broadcast TV. But still upheld must carry laws b/c they were content-neutral due to cable’s monopoly over shows. 

ii) Denver Area Educational Telecommunications Consortium: (1996) p. 1498  Red Lion inapplicable to cable—no access obligation. Lower standard of scrutiny of access obligation for broadcast media than for print media. Refused to decide whether cable is more analogous to print or to broadcasting but held that cable operators should enjoy same 1st A rts as non-broadcast media—operator’s rt is preeminent. Kennedy: gov’t c/n authorize content based discrim on public access channels.
h) Internet: 
i) Pacifica and Red Lion not applicable—no access obligation. 

ii) Reno v. ACLU (1997) p. 1501 rejects analogy b/w internet & broadcasting. Internet not invasive, not limited w/ a scarcity of available frequency at inception, and d/n have same history of regulation like broadcasting. 
7) Government and the Media:  Of Censorship and Gag Orders (pp. 1350-1372) High level of scrutiny due to concern over licensing and prior restraints on free speech rights. 

i) Freedman v. Maryland, 1965: court imposed special procedural constraints for licensing.  Found licensing unconstitutional b/c it was too difficult for any scheme to satisfy free speech concerns. Can have license for obscene speech but line b/w obscene and non-obscene so vague that it raises constitutional probs. Will only allow licensing if:
(1) BOP on censor,
(2) immediate judicial review, and 
(3) most brief possible prior restraint
ii) C/n satisfy this so no licensing of movies even when its obscene. This prior restraint skepticism also applies to unprotected speech. Worry that state will hystericalize harms. 
b) Near v. Minnesota, 1931: Forbid injunction vs. publication of newspapers thought to be defamatory.  Must publish, then prosecute after the fact.  Liberty of the press, fear of prior restraints imposing a chilling effect. Restrictions on publications will only be acceptable when:
i) Troop Movements: D/n allow newspapers to publish where troops would be during WWII b/c would tip off Nazis and ruin war strategy. High level of clear and present danger. High probability of loss of life and grave harm.

ii) Obscenity prosecutions: Freedman, Burstyn and subversive advocacy cases d/n allow it. But when clear standards and speedy judicial hearings allow injunction (Times v. CL, Kingsley) 

iii) Incitement to overthrow the govt

c) Walker v. Birmingham p.1360: MLK’s letter from Birmingham jail showed gap b/w law and morality. C/n defend against contempt charges by asserting unconstitutionality of ordinance or injunction and demonstrate in violation of injunction—collateral bar rule. 
d) NYT v. US [The Pentagon Papers] (p. 1361) court orders the release of the documents about how we got into the Vietnam war after an in camera inspection reveals that all info is retrospective, not about troop movement or nuclear info. Affirms Near, d/n fall w/in exceptions, no extreme clear and present danger.  Political embarrassment not sufficient to prevent its publication. More imot for the people to have all available information during a national crisis like Vietnam

i) Black and Douglas: no power of prior restraint. 

(1) Black: Congress shall make the law, he’s an absolutist, and this is the worst possible thing.

(2) Douglas:  Papers have little to do w/ national defense so Congress never applied Espionage Act to it. President’s actions was never was ratified by Congress so executive lacks power here. 
ii) Stewart and White: need express congressional authorization for prior restraint. Info leaked to the Times in violation of criminal law but d/n have anything to do w/ prior restraint. Tribute to investigative journalism, criminal prosecution for stolen goods should occur after the fact. Note 3.
iii) Marshall: violates sep of power if ct disapproved behavior that Congress h/n addressed thru injunction. Relies on steel seizure case: Truman wanted to get injunction against strike b/c would affect Korean war. This occurred after passage of Taft Hartley Act which w/n allow this type of injunction vs. labor union. Ct ruled that Pres c/n seize steel mills and congressional will was impt. 1st A cuts this quandary b/w Pres and Congress—no prior restraint is allowed and free speech wins over foreign policy.
iv) Dissent (Harlan): this is foreign policy and should have deference to political power of executive. 
e) U.S. v. Progressive, 1979: court allowed prior restraint to prevent magazine from publishing nuclear bomb making instructions.  Likened this to troop movements/clear & present danger, though problematic because all of the info was already available in the public domain. Progressive wants to publish b/c newsworthy how easy it is to make this bomb-threatens feeling of safety. 
i) Distinguished from Pentagon Papers b/c not only historical data, more likely to affect national security and has statutory basis for the injunction. 
ii) So sep of powers in favor of injunction: 1954 Atomic Energy Act: p. 1368: can stop this info from being transmitted b/c imposes sanction on anyone who communicates restricted data w/ reason to believe such data will be used to injure US or secure advantage for any foreign nation. Authorizes gov’t to seek injunctive relief vs. data concerning design, manufacture or use of atomic weapons.  
f) Modern cases further restrict after the fact prosecutions.  (Times v. Sullivan, Gertz).
g) Protecting defendants’ due process rts  p. 1370: rt of free speech vs. rt of fair trial balancing act.  Nebraska Press Ass’n v. Stuart, 1976: court struck down gag order prohibiting publication of D’s confessions or admissions pretrial.  Must find a less restrictive way to protect these rights.  Balancing approach favoring free speech over due process rights of individual.

I. Money and Political Campaigns

1) What should be relationship in const democracy b/w politics and economics? 2 views
a) Social Democrat view-
i) Rawls/Linden: impt to sep question of political equality from question of eco inequality b/c fund diff b/w them. If really democracy need equality in political domain (equal power to all citizens).  Legit reasons to allow economic inequality (for incentive purposes of mkt economy).
ii) Need robust campaign financing to avoid eco inequality from undermining political equality. D/n deserve more political wt b/c you are wealthier (this is when eco inequality distorts political equality)
b) Libertarian view: c/n distinguish b/w or separate eco & pol inequality so campaign financing is unjust. 
c) Most other democracies regulate campaigns more. 
2) Buckley v. Valeo
a) Wake of Watergate so Americans revolted at the way economics distorted political power. Federal campaign act of 1971:
i) $1000 individual contribution limit (const),
ii) $1000 independent expenditures (unconst), 
iii) Limit on candidate’s personal expenditures (unconst), 
iv) Limit aggregate campaign expenditures (unconst), 
v) Compulsory disclosure req keyed to contribution to either party (const), and 
vi) Limit on public financing of campaigns (const)
b) Purposes of Act/ State interest: Political equality (Rawls/Linden) and to control corruption (aftermath of Watergate) vs. Speech interest: 
c) Is money conduct or is it speech? If just conduct, then under O’Brien test w/n raise free speech problem. Also argued that act is just a time, place and manner regulation (not limiting what candidates are saying but is limiting degree to which one person is buying political power so another can be heard). These arguments would have led to upholding everything. Ct d/n buy these arguments although other countries would (England).
d) Ct avoids obvious way around this (see above) and finds expenditure limits more problematic than contribution limits.
i) Contributions

(1) Contributions have prob of quid pro quo (corruption purpose). 
(2) Limited compromise of free speech b/c if aggregate contributions can still be heard. Encourages you to go to more ppl and encourage broader giving (more middle class contributions)
ii) Expenditures: 
(1) Are an expressive interest-buying ads, etc. really limits degree to which candidate can be heard which is commensurate to his expenditures. 
(2) Limits free speech
(3) c/n have undue influence on yourself w/ limits on candidate’s personal expenditures
e) Effect of decision is to prefer very wealthy ppl, which is censoring the poor and support the rise of PACs.
f) Compelling state purpose: anti-corruption (pp.1426-27) is accepted. p. 1428 political equality is unconstitutional state purpose—not valid. 
i) Lowering one person (limiting his expressive ability) to the advantage of another. This deviates from autonomy—libertarian view. 

ii) But this is overstated: Free speech and human rts have equality center (one person-one vote, fairness doctrine, no property qualifications for voting, anti-censorship which forbids selection among speaker, are all equality principles). 
3) Nixon v. Shrink Missouri Govt: P.1433 contribution campaign limits for state office are constitutional.

4) California Medical Assn v. FEC: p.1436: contribution limits allowed for individuals and unincorporated associations to any multi-candidate political committee but not expenditure limits

5) Exceptions to Buckley rationale: 
a) FEC v. Colorado Republican Federal Campaign Committee: (2001) P.1439: Party’s coordinated expenditure limits okay b/c were used as disguised contributions. W/n allow form to limit content. 
b) First National Bank of Boston v. Belllotti: (1978) p. 1440:  Overturned law that prohibited any corp from making contributions or expenditures to influence the vote. 

c) FEC v. National Rt to Work Committee (1982): p.1443: upheld restriction on NP’s ability to raise funds for contributions to candidate elections. Can only solicit from members of the corp.

d) FEC v. Massachusetts Citizen for Life (1986) p. 1443: Ads were about initiatives so stronger interest in protecting them.  Org was deemed a voluntary political association so d/n need to make independent campaign expenditures out of segregated funds. 
6) Result: P. 1448 no limits if gave to parties and not candidates. Response is McConnell v. Federal Election Commission : Congress passes FECA which Bush d/n veto b/c favors incumbents.
a) Extends Buckley to allow limits on soft money b/c it is an evasive act of avoiding contribution limits. Prohibit state and local committees from using $ for activities that affect federal elections, etc. p. 1448
b) But new loophole, tax exempt orgs are exempt from expenditure limits and state and local politicians d/n have incentives to regulate themselves b/c this bill only affects presidential campaigns.
J.  Freedom of Association
1) Mandatory disclosure of group membership is unconstitutional NAACP v. Alabama  (1958) p.1388 Harlan: privacy value of what groups you are a member of is connected to associational liberty b/c t chills joining group if will be ostracized for being in it. Implicit in free speech that there is rt of association b/c needed for serious protest Same structure of Griswold: if protect one rt must protect another. Disclosure of info violates privacy which violates associational liberty. C/n have content based discrimination of NAACP so need to protect association and privacy.
2) Constitutional compulsory disclosure: Bryant v. Zimmerman: given KKK’s background, no prob requiring lists to be disclosed. Org is criminal in its ideology, committed to violence and terror so not constit protected. Not engaged in protected free speech. NAACP is committed to NONVIOLENCE and change through law so protected. See bottom of p. 1389
3) In wake of Dennis, preferred overbreadth doctrine b/c as applied analysis put wt on appellate judiciary to examine facts de novo, req ct to redraw statutes as to when constitutional or unconstitutional but is something that legislature should do, and finally there is a chilling effect from overbroad statutes –see Dennis. Tells Congress to redraw statute that is constitutional—clean up your act and then we will apply it. 
4) Unconstitutional on its face: 
a) Shelton v. Tucker (1960) p.1389 statute unconstitutional which required every teacher to disclose every organized that ever belonged to or contributed to in the past 5 yrs
i) Acceptable purpose to look at competence of teachers. If members of too many orgs, then not responsible teachers b/c too busy. But would be applied too broadly and w/n keep info confidential.
ii) There is less restrictive way to ensure state purpose. Can ask how much time spend in orgs, keep data confidential, list references, not necessary that absolutely list orgs.
b) Gibson v. Florida Legislative Investigation Comm. (1963) p.1391: wanted NAACP to disclose membership records to look for Communists. State needs to show a substantial relation b/w the info sought and the subject of overriding and compelling state interest. Record d/n show substantial connection b/w branch of NAACP and Communist activities. 
5) Constitutional as applied: 
a) Buckley v. Valeo (1976) p. 1393. Compulsory disclosure of contributors is const. If ppl give $, they go on list in Washington as giving to specific party. Public disclosure of membership/support of assoc. Applies strict scrutiny and upholds law requiring the recording of names of contributions and info on them. 
i) D/n use overbreadth b/c is clearly overbroad (could apply to minority groups and intimidate them). Under as applied analysis, can allow disclosure law b/c bears on enforcing contribution limits, allows nation to know what is going on, and serves anti-corruption interest of transparency.
ii) If minority party w/ lots of content based bias (record of political harassment of the party), when such a case comes up, we will strike it down under as applied analysis. Does this in Brown v. Socialist Workers ’74 Campaign Committee  (1982) p. 1395  and gave Socialist workers an exemption from disclosure requirement of disclosing campaign contributions. 
6) Unconstitutional as applied: 
a) P. 1396 NAACP v. Button (1963) held unconstitutional a VA prohibition on the improper solicitation of any legal or professional business as applied to NAACP litigation activities. NAACP is encouraging litigation that i/n necessary by going to ppl in VA and telling them that they are being treated in unconstitutional way and saying that they would rep them. VA is trying to shut them up. Ct says NAACP engaging in core political speech and law is content-biased.
b) Today could be decided on different ground. Now commerciality doctrine would reach same result (ok on advertising ground) and ct w/n allow it on censorship grounds. 
K. Religious Autonomy

1) Background

a) Text: Free exercise is universal but anti-establishment clause is unique to US---absolute
b) History: only history w/ free speech is anti-licensing (20th C phenomenon) but w/ religion it’s robust. By 1830 no established churches. Reconstruction Amendment requires incorporation of Bill of Rts also incorporates free exercise and anti-establishment clauses
i) European wars of religion, largely intra-Christian. After wars, Spinoza (Judaism) Erasmus (Catholic) Locke/Bayle (Protestant) all plea for religious toleration. In US,  Locke is central figure of American conception of religious toleration.
ii) Locke: “Letter Concerning Toleration” played integral part in formation of Bill of Rts
(1) Distinction b/w religious interests (impt but deeply personal) and secular interests (equal pursuit of life, liberty, and property). Only have legit state power if limited to secular interests 
(2) Religious liberty can be abridged if compelling secular state purpose. Ex: state can forbid human sacrifice but c/n forbid animal sacrifice (City of Hialeah) 
iii) Jefferson/Madison

(1) US must move beyond Locke and free exercise. Jefferson demands Anti-Establishment clause. Not just protect religious liberty but also cut knot of tax support by state of religious institution. Disestablishes Virginia Anglican church. 

(2) Central rt we have is rt to conscience subject to a clear of present danger of a harm to a secular interest. (clear and present danger idea starts here w/ religious liberty) C/n be heresy law b/c atheistic claims d/n pick his pocket nor break his bones (harm principle). Can say what they want including that god d/n exist.

(3) Madison Remonstrance where he argues to VA legislature to pass anti-est clause and it’s passed. First time we have disestablishment. Madison then extends these principles at fed level

iv) What drove Madison and Jefferson?

(1) Religion is corrupted at its core if it allies itself w/ political power. Ex: Christian Roman empire under Constantine and Theodosius—inquisitorial, violent, and anti-Semitic—this could happen to any religion

(2) Not as fearful of corruption of state power as they were of corruption of religion 

(3) Religious liberty test: every person has equal respect subject to compelling state interest similar to test of free speech (every speaker should have equal respect subject to clear and present danger). Ex: Whitney concurrence. 
(4) Not utilitarian or about politics but about tolerance. Gives power to religiously conscientious protest movements. MLK: nonviolence and Sermon on the Mount. 
2) 3 big issues in interpreting religious clause

a) Universal compulsory education in tension w/ anti-establishment clause

b) Big battles of 19th and 20th C over science and religion –ex: Darwin’s view inconsistent w/ Genesis

c) Tradnl public morality (secular) is no longer secular in modern times but sectarian (gay/lesbian issues) 
3) Black’s dominant view vs. Rehnquist’s minority view: 
a) Dominant view: c/n prefer religion over irreligion, can have conscience in either one—Jefferson’s comment over no God supports this idea—broader view. More modern and addresses all religions. Not everyone draws ethics from religion but are still ethical. Better reading of equality.
b) Minority view: c/n have one religion preferred over another religion. Nothing about religion clause speaks to non-religion. See also Souter response on p. 1507 (Framers extended their prohibition to state support for “religion” in general)
4) Neutrality view: Kurland: p. 1509: No religious exemptions from secular laws by action or inaction b/c would have sectarian, religious basis and allow anti-est to trump free exercise, gov’t must be religion-blind. 
5) Our court has refused to remove tension b/w clauses
a) Free exercise: ppl want to act on basis of their religious convictions & state is trying to coerce you not to
b) Anti-est: acquisition of religious conviction and change of views.  Incentives to form and change convictions s/n involve the state. 
6) Free exercise: prohibits coercion or eco detriment. Belief is absolute (state c/n make you say something you d/n believe), but can limit religious action if furthers state interest.
a) Amendment I: “Congress shall make no laws respecting an establishment of religion, or prohibiting the free exercise thereof.”
b) Expansive definition of religion as any sincerely held conviction.  The court is not going to inquire into the truth of religion. Quakers have always been exempted from mandatory military service but there is an absolutely compelling secular interest to serve in these wars which is more than enough to overcome constitutional argument mandating exemption. Mandatory exemption would incentivize religious conversion. So need statutory/discretionary (interpreting definition of statute) exemption like had for Quakers. 
i) U.S. v. Seeger, 1965; Welsh v. U.S., 1970: p. 1510  Nontheistic conscientious objectors objecting to being excluded from congressional exemptions from service accorded to other religious groups.  Court overturns their exclusion, finds that the exemption must be extended to sincerely held beliefs.  Congress can’t draw distinctions between sources of belief, religious or irreligious which stand equally.  
ii) Torasco v. Watkins 1961 p. 1513 for expansive view of belief. Struck down law requiring all holders of public office to declare their belief in G-d
iii) Gillette v. US, 1971: conscientious objector says will only serve in just wars as det by Catholic faith.  Court d/n allow the exemption due to problems of proof, fraud, and administration of exemptions for selectively defined just wars.  (compelling secular purpose).  All wars you get exemption, but if only object to some wars, no exemption. Would encourage others to invent similar interests & convert. Marshall concerned because burden of service disprop falling on blacks and less educated. Follows neutral secular policy to avoid taking away power from Congress by exempting ppl who disagree w/ Congress’s policy. Other ways to protest war than this.
iv) U.S. v. Ballard, 1944: p. 1512 govt wants to protect the public by bringing mail fraud action vs. religious sect that claimed it could heal people. Ct d/n want to get into what is true and accepted as religious belief. (truth vs. sincerity). If allowed this conviction would need to look at truth but just have to det whether belief is sincerely held. Religion is too subjective, based on faith, don’t want to get into problems of proof in this area.  But also recognize difficulty in proving sincerity.
c) Beginning of free exercise cases also involve free speech (proselytizers) p.1513:  Confirms moral link b/w religion and free speech clause.  C/n use religion as measure of secular power pp. 1513-14 Torasco and McDaniel (invalidated law disqualifying clergy from being legislators or constitutional convention delegates). Use of religion by state to determine ability to have secular/political power is highly suspect. Later add race and gender.
d) Concern with state attempts to exercise authority over religion.  In areas of concern, will only allow activity to proceed if there is a compelling secular state purpose.  Note that the effect of allowing these exemptions has the effect of compromising the establishment clause. (Scalia in Smith v. Employment).
e) Coercion or economic detriment: 
i) Sherbert v. Verner, 1963: Free exercise is keyed to eco detriment. 7th Day Adventist hindered by unemployment law that req her to find work on Sat. Struck down req as applied to 7th Day Adventists, found a constit compelled exemption b/c reg was imposing majoritarian sensibilities.  Braufeld probably not good law after this b/c more coercion/eco detriment there. Massive conversions to 7th Day Adventist religion unlikely so d/n really violate Anti-Est. clause. Compelling “secular” state purpose of Sunday closing rules is suspect. Never overruled and remains good law. 
ii) Torasco v. Watkins, 1961; McDaniel v. Paty, 1978: court ruled the govt may never use religion as a condition for access to rights or opportunities.
iii) Locke v. Davey: P.1519:: upheld State Constitution prohibition on using scholarship at institution where pursing degree in devotional theology. 
iv) Braufeld v. Brown, p.1522 1961: questioned Sunday closing laws b/c they disadvantaged Jewish businesses that were closed on Saturday.  Court upheld the laws b/c there was a compelling state purpose in having a common day of rest together w/out commerce. Probs: s/n have everyone rest on one day, should respect minority religions and make exceptions, and who are we to tell others they c/n shop on their day of rest. Now there are mandatory exemptions from state laws when free exercise is at stake. 
v) Coercion: Barnette and Wooley v. Maynard, (p.1535)
f) Interfering with religious practices
i) Lukumi Babalu Aye v. City of Hialeah, 1993: Overturns crim prohibitions vs. animal sacrifice b/c it was directed at an ethnic minority religion. State interest: public health and cruelty to animals. Found that exemptions were allowed for Kosher killing and so law is not narrowly tailored and is not the least restrictive alternative. P.1518: c/n have preference for one religion over another. In core of free exercise, d/n permit criminalization of belief, though acts motivated by belief can be subject to criminal law if there is a compelling secular state purpose.
ii) Reynolds v. US, 1878: (P. 1521): Upheld laws prohibiting polygamy, a core practice of Mormon faith.  Religious law s/n be placed above secular interests. Found compelling secular state purpose in forbidding polygamy b/c it was degrading to women was patriarchal, disgusting, and dangerous for children. (allows coercion). State says poor treatment of women and threat to gender equality is sufficient interest to criminalize polygamy. Also risks children’s well-being b/c young women are married off at very young ages.  But Mormon women argue that lots of wives means lots of child support and better child care. Polygamy law is coercion on action so free exercise d/n apply but later cases say that free exercise applies to all conscientious action not just belief. 
g) Compelling action contrary to beliefs: 
i) Wisconsin v. Yoder, 1982: D convicted for failing to send child to school beyond 8th grade in accord w/ Amish beliefs. Overturns the decision finding that Amish should be allowed free exercise rts and that the state’s purpose (compulsory ed) is not as compelling as applied to this agrarian, self-supporting religion. Gov’t mandatory education law is coercive to them. Parents’ control over child’s education is central free exercise/privacy interest. Most massive expansion of free exercise. Tries to narrow holding to the Amish and excludes Thoreau (secular dissent). 
(1) Douglas dissents, majority is assuming parent and child are one unit but child’s interest may be distinct from parents.  (later used in abortion rights cases where woman’s rt trumps her parents). The children should be asked, may not want to stay on the farm.
ii) D/n extend free exercise relief:
(1) pp. 1528- 33: W/ US v. Lee (Amish must pay Social Security tax), Bob Jones University, Goldman (below),O’Lone, and Lyng 
(2) Goldman v. Weinberger, 1986: Court rejects free exercise claim of practicing Jew who wants to be able to wear his yamulke with his military uniform.  Find state interest in uniformity trumps his religious freedom interests.  Backing away from broad stance in Yoder.
(3) Employment Division v. Smith, 1990: p. 1533 D was fired and then denied unemployment benefits b/c of his religious use of peyote.  Upholds the firing and denial of benefits b/c the law is not aimed at religion, it only indirectly affects it, so state d/n have to show a compelling secular purpose.  Distinguishes earlier cases, d/n want the court assessing valid state purposes across the board.  Wants these issues resolved politically. 
(a) Worried about religious const objection to any general criminal laws not supported by harm principle in US. Worries this precedent would have in other areas.
(b) Privacy argument (conviction on use of contraceptives as core to their integrity and weak state interest) follows free exercise jurisprudence that would have happened if majority h/n turned out this way.
(c) O’Connor concurrence: Burden on religion b/c criminalizing something used in core of religious rituals requires examining compelling state purpose which is present here. 
(d) Dissent: peyote d/n have high level of harms as other drugs and often groups who use these drugs control the use among each other and lower/regulate harms. D/n resemble reasons for criminalizing other drugs (crack cocaine).
(4) In response to Smith, Congress passed Religious Freedom Restoration Act requiring free exercise analysis when neutral laws burden religious exercise w/out compelling justification. Required compelling interest test of Sherbert and Yoder to supersede Smith.  Later struck down in Boerne v. Flores under Marbury analysis, need to persuade ct that Smith is wrong, c/n pass statute to strike it down.
7) The Anti-Establishment Clause (pp. 1500-1553)
a) Background: Skeptical of power of est churches to create factions.   D/n want any tax $ to support the church.  Believe a just state can only pursue secular interest, those that concern all the ppl—c/n aid/inhibit religion.  Favor a neutral state with equal respect for all religions. (Jefferson, Madison).  Cases cluster around concern about indoctrinating elements of public education. Applied to laws which bear about formation/change of conscientious belief.
b) All public schools: Should have all public schools b/c everyone should go to school together for secular state purpose of integration/common moral education. Tawney’s book: British fractured by class b/c historically went to different schools. Policy of Brown v. Bd of Ed
a) Private and public schools: Dominantly public schools but can send child to private/parochial school. 
i) Pierce v. Society of Sisters (impt free exercise case) state c/n compel all children to go to public schools. Parents have constitutional rt to choose education of children and can send them to parochial school or else their free exercise rt would be violated. 
ii) But not made easy b/c of anti-est clause—taxes go to ed of public schools not to religious schools. 
b) All private schools: vouchers given to everyone: secular purpose would be minimum educational competency which state would regulate and excellence. 
i) Pros: Greater diversity, encourages intellectual prowess and individuality. More competition among schools and more moral independence w/out stultifying atmosphere of not valuing education. John Stuart Mill thought public ed would be tyrannical and would stultify human individuality.  

ii) Cons: Worry that this would lead to more self-segregation by class, race and religion. Funded through property taxes which makes some public schools better than others.  Exclusionary zoning which prohibits diversity. May further extremism and isolation—no national standard curriculum—need accountability for tax money. Private schools based on ability to pay not always intelligence. 
c) The Lemon Test: encourages neutrality of the state regarding religion.
i) Secular purpose
ii) Neither aids nor inhibits religion
iii) No entanglement of the govt with religion
(1) Administrative
(2) political/religious party
d) School Funding Cases – p.1580: degree to which fed/state $ can go to support religious schools. 
i) Pierce v. Society of Sisters: Catholic parents fighting for rt to send their children to religious schools. Compelling them to send their children to public schools would violate their right to free exercise.  Fine for them to go to separate schools as long as no public funds were used to support the schools.  Overlaps with the parents autonomy and privacy rights.
ii) Everson v. Bd. of Educ, 1947 (p.1581): Free exercise and anti-est clauses are incorporated to the states thru the 14th A. (Gitlow incorporates free speech clause to the states) Announces vigorous anti-funding principle but gives room for some funding of sectarian schools.  Draws the line b/w legit & illegit funding, finds transportation funding to be legit b/c applied even handedly, compares to public works (police, fire depts). Safety interest & ed of religious schools are secular interests. Want to only fund purely secular part of school b/c serves natnl interest 
(1) Reimbursement goes directly to parents and not to the school (broad scope of recipients). Helps them get some return on the taxes they pay. Empowers parent’s voluntary choices and helps out poorer families. Double taxation worry that will be taxed for public schools not attending and then for transportation to private school. 
(2) Distinctions b/w primary/secondary ed and higher ed: P. 1583: More inclined to strike down fed. tax money going to primary/secondary ed than university ed b/c of inculcative element of primary/secondary ed (school is mandatory, captive impressionable audience).

(3) Ct struggles to identify neutral good which state is trying to fund (h/c, standardized testing) to allow attempts to fund.  General presumption is not much $ going to religious schools. Need to also look at breadth of class of statutory beneficiaries (all students) and breadth of class of recipients (parents/students vs. institutions) p. 1584
iii) Muller v. Allen, 1983: parents in public school object to tax credit for school expenses used by religious parents.  Court allows the tax credit b/c the govt is acting neutrally by allowing the parents to decide how to use the credit. 
(1) Broad scope of beneficiaries: all parents—both public and private schools. 
(2) Secular purpose is to make ed more affordable for parents, equal opp for education. 
(3) Neither aids nor inhibits religious schools. No administrative conn b/w church and state b/c $ is going to the parents.  Analogize to transportation & book expenses.  
(4) Marshall dissents: state is entangled with religion and directly aiding religion.  90% of the funds were used for religious schools. By making it cheaper to go to religious schools, they become more desirable. 
iv) Zobrest: p. 1591: govt has rt to give money to hearing impaired, to sign language interpreter in a parochial school b/c dominant secular purpose 
e)  Released Time Programs – 
i) McCollum v. Bd of Ed, 1948:  court disallowed an exemption that had allowed child to go to sectarian class on site in the public school during school hours. D/n have secular purpose and entangles religious and secular power. Violates interest in education in integrated environment.
ii) Zorach v. Clauson, 1952: children released to off-site campus during the school day for religious instruction.  Non-participating parents objected that this was favoring religion over irreligion. Court found that this exposure was reasonable, particularly since religious instruction d/n take place in the school.  Dissent: should wait until the end of the day and let the children attend voluntarily. Encourages them to go to religious instruction if it means a break in their day. Have captive pupils and school is using power of mandatory education to coerce children to be there during the school hour for religious purpose. 
iii) Grand Rapids v. Ball: struck down school bd decision to send public teachers to parochial school.
iv) Agostini v. Felton, 1997: court allows public school teachers to go into parochial schools to provide remedial education b/c of secular need for it.  D/n want students and teachers to be forced off-site just to avoid symbolic entanglement. Strikes down decision in Grand Rapids. O’Connor says NY had to sacrifice quite a bit to comply w/ Grand Rapids to bus kids over to public schools for classes, costing $100 million. Can have some direct aid and public school employee. This rule d/n involve religious teaching but is neutral and is available to all schools on a nondiscriminatory basis (breadth of beneficiaries—students, breadth of recipients—all schools)
v) Zelman v. Simmons-Harris: (2002) Ct approves Cleveland voucher program offered b/c of an educ crisis there. Gives parents state $ to choose where they want to go. Can get out of public school system that is problematic and enable children to be better educated. Private choice of parents is dominant secular purpose. Private schools are picking up these students and not public schools b/c get more $ to pick up students
(1) O’Connor concurrence: state isn’t endorsing private religious school over public school. D/n matter that private schools are getting full funding b/c such a compelling state purpose and parents have option of funds for nonreligious schools.
(2) Souter dissent: agree that there is compelling state purpose but is worried that its massive funding for religious ed. Whole Anti-Est history is against this, can only allocate some funds. Most private schools accepting students are religious. 
f) Curriculum Cases – 
i) School Prayer
(1) Engel v. Vitale, 1962: parents objecting to a state sanctioned non-denominational prayer said at beginning of each school day. Struck down b/c in the core area of anti-est concern. The state s/n determine what is an appropriate prayer.
(2) Abbington v. Schempp, 1963: parents objecting to the reading of the Lord’s prayer by students. Court strikes this down as viewpoint bias, privileging one view of religion over others (Christian). Wisdom in prayers of other religions.  Dissent notes that this is prejudicing free exercise.
(3) Wallace v. Jaffree, 1985: statute allowed a moment of silence or prayer at the beginning of the day.  Court strikes this down b/c it was clearly motivated by sectarian purposes and is endorsing a religious point of view. Record showed that law was motivated by goal of endorsing prayer. 
(4) Lee v. Weisman, 1992: parents objecting to religious prayer at middle school graduation.  Court strikes it down, concerned about the state choosing which religions will be invoked in school ceremony.  Participation is obligatory and so affects choice. Extends rule up into high school b/c encourages religious bullying and peer pressure.  One argument is that high school students differ from primary ed students—more absolute rule w/ primary ed students b/c demeans children of nonbelievers. At high school level, there is much less of this bullying going on & so less demanding rule. Kennedy says no to this argument. Scalia says that majority’s view is “psycho-babble”
(5) Santa Fe Independent School Dist. p.1559: Struck down ability to vote on student speaker who would deliver msg at football game b/c it was encouraged to be religious msg.  Coercive environment.

ii) Extracurricular clubs must be treated equally/allow both religious & non-religious clubs. Clubs must come from students themselves, dist truly voluntary behavior vs. state coerced. P. 1561

iii) Evolutionary Theory (p. 1563)
(1) Epperson v. Arkansas, 1968: Jews, Catholics have accepted scientific view after made a fool of themselves w/ Galileo. Public ed c/n endorse a sectarian reading of science. 
(2) Edwards v. Aguillard, 1987: Strikes down statute that req balanced instruction of evolution & creation science. Would permit a class that discussed religion in comparative sense as long as voluntary and presented as theory rather than fact.  Note that the legislative history contained no secular purpose, clear intention to promote religion. Creationism is not a theory that has any explanatory value in scientific community. Not voluntary: Religious view MUST be taught, although evolution may or may not also be taught along w/ it. W/n be teaching scientific method, but mandating a conclusion/dogma
2) Upheld Sunday closing laws. Uniform day of rest is secular, d/n matter that it’s Sunday which is significant for dominant Christian sects. McGowan v. Maryland  p. 1568
3) Legislative prayer: upheld in Marsh v. Chambers: history matters and d/n apply Lemon test.
4) Public displays of religious symbols –
a) Lynch v. Donnelly, 1984: adults complained about the display of the creche along w/ other seasonal symbols. Allowed the display b/c the city is not endorsing one view over others when displayed with other symbols. Has historical origins of traditional event long recognized as a National Holiday.
i) O’Connor: observer will reasonably find display’s dominant effect is secular and d/n endorse one religion over others. Holiday context means that display d/n endorse Christianity over non-Christian religion. But application is difficult b/c too subjective. 
ii) Dissent Brennan/Blackmun: degrades Christianity to intone that it is a secular rather than a sectarian belief. Clearly religious. 
b) Allegheny County v. ACLU, 1989: creche is religious symbol but menorah could be displayed next to statue of liberty, b/c not in religious context. O’Connor endorsement test: if introduce more symbols around religious symbol then becomes more secular.
c) TEN COMMANDMENTS 
i) Stone v. Graham: p. 1561 KY statute unconstitutional b/c req the posting of 10 Commandments in every public schoolroom.  
ii) McCreary County v. ACLU of Kentucky (2005) (supp p.31) 10 Commandments on courthouse walls violates the Anti-Est Clause. This legislative secular purpose must be apparent to an objective observer and predominate over any purpose to advance religion. 
(1) Majority follows Stone v. Graham, looks at if Commandments were integrated into secular scheme. Display uses quotes of purely religious language & shows a focus on sectarian content. Interprets Anti-Est clause to req Gov’t to stay neutral on rel belief.
(2) Dissent: posting of 10 Commandments d/n violate the principle that gov’t c/n favor one religion over another b/c it only represents the public acknowledgement of G-d. Secular purpose: religious documents played a significant role in the foundation of our system of law and gov’t. Secular context: put alongside other documents of secular significance.
iii) Van Orden v. Perry (2005)(supp p.38) Ant-Est Clause allows display of monument inscribed w/ 10 Commandments on Texas State Capitol grounds. D/n apply Lemon test and looks at the nature of the monument and Nation’s history. Simply having religious content or promoting a msg consistent w/ a religious doctrine d/n violate Est. Clause (d/n need to be neutral just non-endorsing)
(1) Thomas concurrence: mere presence of the monument involves no coercion and d/n violate Est. Clause (can look away from the monument)
(2) Breyer concurrence (moves over to majority after McCreary): looks at context of display and finds that its physical setting (lots of secular symbols around) & circumstances surrounding its placement 40 yrs ago suggest that the State intended secular aspects of the display’s message to predominate (historical msg and secular moral msg). 
(3) Dissent: Est Clause has created a strong presumption vs. the display of religious symbols on public property. 10 Commandments display reps inherently sectarian msg.  Follows neutrality principle.
(4) Prob: How do you know how many symbols need to surround it for non-religious display? History may solve prob of whether intent of display was to unite around religion. 
L. Guarantees of Human Rights Against the States

	Federal
	State

	Art. I § 9
	Art. I § 10 (could limit state power)

	Art. III
	Art. IV  § 2

	1791 Bill of Rights
	Art. IV § 4 


1) Art. I, sec. 10[1]: “No state shall … pass any bill of attainder or ex post facto law, or law impairing the obligation of contracts.”
2) Art. IV, sec. 2[1]: “The citizens of each state shall be entitled to the privileges and immunities of citizens in the several states.”
3) Art. IV, sec. 4: “The US shall guarantee to every state in this Union a republican form of govt.”
4) Marshall says Bill of Rts d/n apply to states Barron v. Mayor and City Council of Baltimore: private citizen brings action vs. city under 5th A (taking w/out just compensation) taking by state violates 5th A. 
5) Reconstruction Amendments: req fed protection of basic human rts against threats from the states.
a) Amendment XIII [1865][1]: “Neither slavery nor involuntary servitude, except as punishment for crime whereof the party shall have been duly convicted, shall exist with/in US, or any place subject to their j/d.”
b) Amendment XIV [1868] [1]: “No state shall make or enforce any law which shall abridge the privileges or immunities of citizens of the US; nor shall any state deprive any person of life, liberty, or property, w/out due process of law; nor deny to any person w/in its jurisdiction the equal protection of the laws.
i) Slaughter House Cases, 1873: court refuses to apply Amend XIV to dispute about the right of whites to work in slaughter industry in LA.  Upholds state monopoly. Dismisses DP & equal protection clauses of 14th A b/c meant to ameliorate the race problem, not present in this case.  
(1) Textual arg: distinction b/w citizen of US & citizen of a state. Art IV, sec. 2: metric of national human rts such as rt of free labor. Drafters d/n intend for the P & I clause to be as broad in scope as applied vs. the states as in Art. IV, sec. 2 b/c would upset the fed/state balance. But Reconstruction debates indicate that P & I clause of 14th A is meant to draw upon SAME conception of human rts that have in Art. IV, sec. 2. So majority makes no sense based on text, history, and is moral shame. Tears heart out of P & I clause b/c “otherwise we will be the perpetual censor” (p. 453). Ct-skeptical worry of monitoring whether states are complying w/ normative basic human rts mandated by federal amendments
(2) When ct finally does this d/n do it thru P & I but thru substantive due process. Brandeis in Whitney concurrence said that substantive DP was odd b/c DP was always seen as procedural. If struck down monopoly c’ve fixed health prob w/ zoning, would have been less restrictive alt. 
c) Amendment XV [1870][1]: “The rights of citizens of the US to vote shall not be denied or abridged by the US or by any State on account of race, color, or previous condition of servitude.” Not practically in force until the Voting Rights Act of 1964.
6) Rt of interstate mobility protected by art 4, sec 2 commerce clause, Crandall case p.460, 14th A 
a) Edwards v. CA p. 460: strikes down law stopping Americans from moving from dust bowls to CA. Had targeted indigent non-residents. Concurrence decided under P & I clause.
b) Shapiro v. Thompson: relied on equal protection clause to invalidate law that denied welfare benefits to new state residents until they had reside in the state for a year. Applied strict scrutiny b/c fund interest in interstate mobility. Launched line of decisions striking down some but not all durational residency requirements for state benefits.
c) Extended in Dunn to voting (residency req struck down using strict scrutiny) & Maricopa County to medical care (residency req struck down for free non-ER medical or hospital care to indigents)
d) Saenz v. Roe: p. 462: Congressional statute allowed law that set welfare in new state for 1st year at the amt receiving in prior state but SC overturned based on equal protection clause (so Congress c/n override). Impedes rt to travel and rt of newly arrived citizen to have same P & I as other citizens of same state. Used strict scrutiny.
7) Incorporation
	Total
	Selective Incorporation

	1-9, but no more, Black
	Palko, Cardozo: Could a system be just without this right?
	Duncan, White: Given Anglo-American historical conception of justice, is this right essential?
	Same as Duncan, Harlan: but only incorporate to extent required by fair purpose of system


a) Total Incorporation: apply entire Bill of Rts to states. Ignores legislative history to the contrary.  (Black)
b) Selective Incorporation: select certain parts of the Bill of Rts to enforce vs. states.  Cardozo applies  “shock the conscience” test, incorporate those elements of  Bill of Rts w/out which you c/n have justice:
i) Palko v. Connecticut: p. 469  5th A double jeopardy guarantee d/n apply to states. Abstract system of justice: test--could just system of law lack that law? Some of B of Rts a/n fund and d/n need to be incorporated: trial by jury, indictment, prohibition of self-incrimination. But free speech, trial itself, counsel in criminal cases are fundamental so would be incorporated
ii) Adamson v. California: p. 470: comment on P’s failure to take the stand d/n violate 5th A’s self-incrimin privilege in fed proceedings b/c not extended to states. Cardozo & Frankfurter concurrence: total incorp would limit state autonomy in enforcement of crim law. Black/Douglas dissent: explored the total incorporation positions. Black says that 1-9 of the Bill of Rts should be incorporated but not more (P & I includes rts broadly understood but c/n be listed and 1-8 which is listed).  But selectively uses history b/c clearly means rts beyond Bill of Rts (‘rts that c/n be listed’). Natural law interprtn trespasses on state/fed govt and is too subjective. 

b) Duncan v. Louisiana, (p.475) 1968: Criminal jury is indispensable so must be incorporated to ensure that community is interjected b/w the state and the citizen. Looks at history of jury trial. Isn’t abstract ques of comparative justice but Anglo American historical conception of justice that is enforced by Bill of Rts. (White) Black concurs b/c he would have had same result under his approach. Moving toward total incorporation  Harlan dissent:  should only incorporate as far as fair purposes of the system required—d/n impose nationwide uniformity for its own sake. DP has some restrictions on state that parallel Bill of Rts restrictions on fed govt b/c Bill of Rts represent the American’s view of liberty and fundamental fairness. 
c) Williams v. Florida, 1970: agrees that jury is indispensable, but d/n have to enforce the whole originalist notion of 12 person, unanimous, male, property owning jury.  Enforcing the connotative meaning allows for dilution of the federal guarantee. Both at fed and state level
M. Substantive Due Process and Emerging Rights to Personal Autonomy or Personhood
	
	Speech/Religion
	Lochner
	Griswold
	Roe-Casey
	Bowers-Lawrence
	Cruzan-Glucksberg

	Right
	(1) Dignity (free mind, conscience)
(2) Equality (no content based restrictions on speech,  all religions equal)
	Work
	Marital association, Intimate association
	Intimate association, gender issues 
	Intimate association
	Life

	Compelling Secular Purpose
	Clear & present danger, other compelling state interest
	(1) Harms to self (workers), (2) Harms to others (consumers), (3) Equality
	(1) Prevent extramarital, premarital sex, (2) prevent non-procreational sex
	(1) Health/life of mother

(2) Potential life
	1) End non-procreational sex

(2) Upset gender roles

(3) Health risks
	Life


1) The Rise and Fall of Substantive Economic Due Process (pp. 453-486)
a) The constitution protects eco rts and interests, but designed for an agrarian society, have to figure out how to adjust to a more industrial one.
i) Art. I, Sec. 10[1]: “No state shall … pass any … law impairing the obligation of contracts.”
ii)  Amendment V [1791]: “No person shall … be deprived of life, liberty, or property, without due process of law; nor shall private property be taken for public use, without just compensation.”
b) Question role of the court in this realm
i) Libertarian view: let the people do what they want, skeptical of redistributive motives.
ii) Social democratic view: equality is the foundation of human rts, the state has an obligation to engage in the creation of equality.  (Rawls, Dworkin)
2) Judicial Enforcement of Economic Regulation – 
a) Lochner v. NY, 1905: strikes down state reg of bakers’ max hours/min wages b/c vs rt to work & K. Peckham Majority: Saw the states action as an infringement on the rts of the bakers. Applied strict scrutiny and found that the states purposes were not sufficiently compelling. Distinguishes Holden v. Hardy which upheld mining work regs b/c had more severe heath risks. Libertarian view of justice. 
(1) Compelling state purpose would be if law would prevent harm to self and protect health/safety of workers and to others (consumers). Court presumed invidious motives b/c rts were being restricted, though eco rts were involved. 
(2)  Fails to look at facts and is a paradigm of abuse of judicial decision-making. NY legislature had equality purpose but Peckham d/n think this is const state purpose. 
ii) Harlan Dissent: p. 495 now the law.  . Majority has written out equality in bargaining purpose w/out reason. Equality is acceptable state purpose and by removing equality from reach of the legislature, accept inequality as natural--how Plessy is justified  Turned legislative into judicial questions and were not sensitive to relevant facts/studies such as Hirt’s data on diseases in labor mkt. Economic issues should be left to the legislature who can be more sensitive to economic fact finding and bargaining power problems between mgmt and the bakers
iii) Holmes Dissent: accuses majority of imbuing the ideas of liberty/freedom of K w/ their own views of reg (Social Darwinism d/n fit in w/ Const. interpretation of equality).  If allow majority opinion to prevail, would delegitimate reg of ed, taxation, antitrust law, etc.  Ct is foisting its own views upon the court.  (Lochnerizing).  These changes should be left to democratic political process.
b) Coppage v. Kansas. P. 501: struck down law req that employees agree as a condition of employment not to join or become a member of any labor org 
c) Nebbia v. NY: p. 503 ct questions Lochner b/c of its treatment of state purpose. No prob w/ state Milk Control Bd fixing minimum and max retail prices to be charged by stores to consumers for consumption off the premises where sold. Applies rational basis rev. 
d) West Coast Hotel Co v. Parrish p. 505: upheld state min wage law for women and overrules Adkins. 
e) U.S. v. Carolene Products, 1938: p.507 overrules Lochner, allows legislature to do what it wants in eco domain.  Receding from judicial activism in eco domain, but moves toward aggressiveness in race cases. When political process is unrepresentative or poses harm to discrete and insular minorities, ct should intervene. Shift in what legitimizes jud review beyond speech and religion. 
f) Williamson v. Lee Optical, 1955: upholds state req of opthamologist prescriptions for eyewear purchases.  Using rational basis analysis, finds a legit state purpose.  As long as there is some basis, it is const.  There’s no suspect class, no equality issue, no fund rt here, purely eco reg. No state record, so ct made up reason of medical conditions—total deference. But law is overinclusive and underinclusive. Would have to get eyes checked again if already had exam.
3) The Right of Personal Autonomy:  Of Contraception, Abortion, Consensual Adult Sexuality, Death, Drugs, and Beyond (pp. 516-615)
a) Background Theory:
i)  Democratic subjugation of minorities/background justice: (Mill) increased concern over emergence of mass society.  Fear that democratic majorities may exercise powers in ways that subjugate minorities (racism, sexism, etc).  If democracy subjugates human rts it is illegitimate—need free speech and privacy. 
ii)   Harm principle: if someone is being harmed it is in the state’s interest to protect them. (Mill) Crimlaw can be used to advance justice (protect race, gender, etc) but if there is no issue of justice, must det if conduct harms others or if harms self (but women may stultified by paternalistic policies) If not justified by above, mere offense to dominant majorities is never enough. Critical of law in sexual domain (contraception, abortion, gay/lesbian sex)
iii) Consent principle: the state should protect those who cannot consent.
iv) Privacy: to respect the inalienable right of moral individuality in a free society must recognize individuals’ right to exclude the public from their private lives.  Brandeis advocated a rt of info control, rts vs. surveillance 
(1)  Private v. private: Warren, Brandeis
(2)  Private v. state: Olmstead: 4th A interpreted broadly to electronic bugging; Meyer, Pierce, Skinner, Griswold
v) Depravation: dehumanize people by depriving them of control over their intimate lives. (slavery).
b) Cases leading to recognition to constitutional right of privacy:
i) Meyer: unconstitutional to outlaw the teaching of German in public schools. Favor interests of teachers & parents to provide students w/ whatever they want to learn.  No compelling state interest to the contrary.
ii) Pierce v. Establishment of Sisters: unconstitutional to force Catholic children to attend Protestant schools.  Infringes upon the liberty of the parents to raise their kids as they want.  Free exercise terms: parents need exemption from public school.  Court concerned about intrusions into the parent/child relationship and state purposes are not compelling.
iii) Skinner: strikes down a crim statute that req sterilization after 3 sexual convictions.  Privacy interest is extremely high & state’s justification is inadequate. Rt of marriage and procreation. 
c) Constitutional Privacy Cases: must ask what the right is and how do we infer it.  In these cases the right is control over intimate life, this is recognized as a basic human right.  This right cannot be abridged without a compelling state purpose.
i) Griswold v. Connecticut (1965) p. 546 strikes down state statute criminalizing use of contraception that had been extended to married couples. Privacy interests of the married couple.  Moral consensus, public no longer believes that contraception is morally shameful (narrow obscenity laws had prevented speaking of contraception by Sanger).  Now agree that women can control their rep autonomy, no harm to third parties.
(1) Douglas Majority: p. 547: one of the associations that Constitution protects is marital association, rt to educate, etc. Penumbra argument: in recognizing 1st A rts have to protect buffer zones around them. These rts existed before Bill of Rts. To allow liberty, must allow privacy from hostile majorities. Privacy rts in 3rd A (rt not have soldiers quartered in your home) and 5th A (rt against self-incrimination). He then extends these privacy rights to sexuality.  Finds that in order to enforce the statute, would have to permit police into the bedroom or massive electronic bugging.  This c/n be allowed under 4th A. Marital association is basic const rt—rt to intimate life. No discussion of state purpose. 
(2) Goldberg Concurrence: 9th A rebuts the inference that Bill of Rts 1-8 encompasses all of the protected rts. Can extend protection beyond the enumerated rts to include intimate life.  The law here designed to prevent premarital affairs or extramarital affairs (state purpose), not narrowly tailored to this end. Overinclusive: also prevents methods to avoid disease.
(3) Harlan Concurrence: p. 549  relied on dissent in Poe v. Ullman: argues that P & I clause in 14th A allows natl govt to protect all unenumerated rts.  Basic human rts include the rt to married life.  Not included in the Bill of Rights because marriage was a state matter.  Exempts abortion and homosexual sexuality from rt to intimate life. And says that can limit this rt to intimate association given compelling state purpose. Notes that these laws were put into place to increase pop and to prevent non-procreational sex. We no longer have these concerns, so not valid state purpose and d/n preserve justice, prevent harm to others/self, etc
(4) Black Dissent: fears that judges have too much power to create and expand rights.
	Status of Fetus
	Mother-Fetus 



	(1) Pre-fertilization
	(1) Self-defense vs. rape

	(2) Fertilization
	(2) Necessity

	(3) Quickening
	(3) Euthanasia/birth defects

	(4) Pain/pleasure receptors
	(4) Good Samaritan (imposing moral obligation on women that men d/n have)

	(5) Brain activity
	

	(6) Viability
	

	(7) Birth
	

	(8) Self-consciousness
	


Roe






Casey

1st Trimester





(1) [---]

2nd Trimester





(2) 24 hour waiting

3rd Trimester





(3) spousal consent

ii)    Roe v. Wade, 1973: p. 558 ct is ahead of public opinion when it strikes down a TX law that bans all abortions unless the mother’s life is in danger. Restrikes the balance by introducing the trimester system through substantive DP.

(1) Blackmun: rt of personal autonomy is not absolute, but subject to reasonable reg. NO consensus about when fetus is full of moral purpose but draws the line at point of viability. Ct deciding this issue when says no one can decide it is heart of the prob in Roe (trimester system is more legislative)
(2) Legitimate state purposes: to protect potential fetal life and the health/life of the mother.  Develops trimester system by balancing these purposes which shifts across the trimesters. More permissive of abortion in first 2 trimesters, but state can prohibit it in the third trimester. (Casey permits more regulation in first 2 trimesters that Roe would permit)  
(a) First trimester: potential life has no wt, find health benefits to women favor abortion over carrying to term. No state regulation b/c safer for women to have abortion than not.
(b) Second trimester: no prohibition on abortion, but the state may reasonably regulate to ensure that the procedures are carried out safely (abortion is now dangerous to women).
(c) Third trimester: point of viability, the interests in potential life is sufficiently compelling to analogize abortion to homicide.  (but this line can be moved earlier w/ tech advances)
(3) Aftermath: In later cases that women have the right to reproductive autonomy as individuals.  

(4) Criticisms: (Ely) instead of defining the point of viability, the court should have let the democratic process sort this out. By making a decision here engaging in Lochnerizing, putting the court’s moral values in place of the peoples where there is no law. 

(a) Women are not a minority. State should decriminalize abortion but can only interfere when group is unfairly rep. Women can easily decriminalize abortion thru political action. Fetuses more of a discrete and insular minority

(b) Inappropriate judicial intervention: unsettled public opinion, not like Griswold where public opinion against contraception has shifted

(c) Undemocratic

(d) Prob: women who want abortions are minority & c/n speak out about it when want to do it.
iii) No spousal consent required: 
(1) Planned Parenthood of Central Missouri v. Danforth: (1976) p. 658: may not be his child, worries about domestic abuse, etc
(2) Rt extended to teenage women in conflict w/ parents. If parental consent req need alt judicial procedure to get around it. Bellotti II, Planned Parenthood Assn of Kansas City v. Ashcroft. 
iv) Upholds parental notification: HL v. Matheson. Problem of child abuse when learn child is pregnant, worried about this
v)    Funding: court has also made clear that it is legitimate for Congress to limit funding of abortions.  (Maher v. Roe, Harris v. Macrae). P. 569-70 Hyde Amendment. 
vi) Planned Parenthood of Southeastern Pa v. Casey, 1992: p. 574 Declined to overrule Roe, and affirmed constit rt of privacy using substantive DP based on liberty in 14 A.  Reaffirm Griswold as correct and legit rt to intimate life is similar to free exercise jurisprudence values.  Having child is her decision unless her health/ life is in danger or potential life of fetus is compelling.  

(1) Stare decisis pp. 576-78. Distinguishes other cases which have been overruled b/c rt to privacy and need for compelling secular state purpose is still good law. Application of Roe is faulty but not underlying principle/structure. Also afraid that overruling it would delegitimize court. 
(2) Compelling state purposes: agree with how sorted out in Griswold, though have some doubt about how sorted out in Roe.  Give added weight to the state purpose of protecting potential life.  D/n want to delegitimate conception of privacy, so impose the undue burden standard of rev
(a) First trimester: no abortion prohibition.
(b) 2nd & 3rd trimester: give more wt to potential life than Roe ct, willing to allow more reg as long as the state is not imposing an undue burden on a women’s rt to choose. P. 579
(i) Approve: informed consent forms, 24 hour waiting period. Overrules Akron which had struck down this informed consent regulation and similar 24 hr waiting period--NOT undue burden. Parental consent w/ judicial bypass is reaffirmed. P. 582
(ii) Disapprove: husband consent requirements, continue to believe it is an individual right. D/n overrule Danforth pp. 580-81. Worried about spousal abuse, harm principle, and too much risk to women’s integrity to have to get husband’s approval.
(3) Criticism: too uncertain and subject to judicial discretion, removes the bright line. p. 582: Stevens: anti-establishment arg:  Roe principle should stand b/c fetal life args are sectarian & religious Blackmun would uphold Roe b/c idea that can conscript women into pregnancy is prob. Equal protection clause should be applied to ensure gender equality of women and restricting abortion would compromise this. 
vii) C/n burden rt to marry: 
(1) Zablocki v. Redhail: equal protection struck down law that person who had to pay child support c/n marry w/out ct approval. 
(2) Turner v. Safly reaffirms marriage rt in prison even when no possibility of sexual relationship. 
viii) Extended family relationships. 
(1) Moore v. East Cleveland p. 593 Ct invalidated zoning ordinance which narrowly defimed family as a nuclear family under strict scrutiny. Constitutional rt to live together as family should extend beyond the nuclear family structure. Brennan was worried about the insensitivity of this ordinance toward the economic and emotional needs of black families. White dissented from Powell’s emphasis on history and tradition b/c feared would broaden substantive DP. 
(2) Belle Terre v. Boraas (1974) p. 595: no privacy rts involved in family-oriented zoning restriction excluding most unrelated groups. Deferential standard of review.
(3) Michael H. v. Gerald D  (1989) pp. 597-98: upheld CA law that can presume a child born to the wife is the legitimate child of marriage. Brennan dissent: connotative approach; concept of tradition is malleable and elusive as “liberty” itself. Original reasons for conclusive presumption of paternity are now moot b/c blood tests can prove illegitimacy and no longer same stigma. 
ix) Bowers v. Hardwick, (1986) p. 600 prior to this case, the court had been willing to extend constitl privacy to every incident of heterosexual life, but worried about extending these rights further. White upholds a GA statute forbidding sodomy, fellatio, and cunnilingus by adhering to an originalist reading of the right to intimate life and ignores that law is disproportionally applied to homosexuals. Normally is anti-orginalist (see Williams v. Florida, equal protection, free speech etc) but prefers orginalist reading when dealing w/ unenumerated rts (same in Roe, Griswold). Since founders w/n have considered homosexuality a protected privacy rt, d/n have to get to next step of whether state has a compelling secular purpose. 
(1) Blackmun: argues that rt of intimate life has nothing to do with sexual orientation. No compelling purpose here, same rt as in Griswold and Roe. 
(2) Powell: d/n join majority or dissent, later regrets his position, fears that decision encouraged homophobia & stifled gay rts. He w/n an originalist for Roe and Griswold but was here
x) Lawrence v. Texas (2003) p. 602
(1) Here Texas statute against non-procreational sex only for ppl of same gender. This targeting only makes difference for O’Connor who w/n overrule Bowers and overturns law on Equal Protection grounds. Majority overrules Bowers, on const privacy grounds. 
(a) Kennedy: liberty presumes autonomy of self that includes freedom of thought, belief, expression & certain intimate conduct.”  Strikes down Bowers’ history arg & reevaluates history. Takes connotative reading of intimate rts but still historically sensitive. Objective of historical laws was opposition to non-procreational sex in general, not specific to gays. 
(i) Comparative law developments (ALI in 1955, Wolfendon report, Dudgeon in 1981) which decriminalized gay/lesbian sex in EU as violating constitutional privacy. Suggests that this is a universal human rt. Also see Romers v. Evans: 
(ii) Disagrees w/ O’Connor b/c: afraid that if struck down this law on Equal Protection clause, then Texas can redo the law to apply more broadly.

(iii) No valid secular purpose for Texas law (Plato’s arguments) (1) not having children which takes away our need for young men, (2) two men having sex w/ one another means one is going to be passive and resemble a woman, and (3) health risks. 
(b) p. 607:  Scalia says that decision threatens adultery, premarital sex, prostitution, polygamy, adult incest, bestiality or coercion to minors laws. Kennedy’s argument refutes all of these concerns except for premarital sex
d) Significance: Every aspect of heterosexual sex/relationship is now constit protected (contraception, abortion, marriage, custody, and divorce). Need compelling state interest to invade these rts. 

i) P. 612 Goodridge v. Dept of Public Health: Prohibitions against same sex marriages violate the Massachusetts state constitution. Struck down state’s same sex marriage bans on DP and Equal Protection grounds. Cites Lawrence but waited 15 yrs for ct to hear anti-miscegenation laws when had Brown, may do same thing w/ gay marriage. Drug laws have same prob of waiting for popular opinion before ct changes policy. 

e) Rt to die cases
i) Aiding and abetting suicide is STILL criminalized. But prosecutors d/n enforce euthanasia cases and jury often d/n convict. Involuntary (murder) v. voluntary euthanasia (passive and active).
(1) Passive: letting die: take off life support when terminally ill more morally acceptable. Living will cases and cases w/out living will (Cruzan and Quinlan) conflict in testimony, no clear evidence. 
(a) Cruzan v. Director Missouri Health Dept. of Health, 1990: p. 614 rejects the family’s request to have their loved one removed from life support b/c she had no living will.  When have a living will have the right to end ones life b/c have rt to live a dignified life. It’s an aspect of intimate life and privacy. History that supports rt to die is rt to reject treatment (tort and constitutional rt) if you’re competent adult. State’s interest in preserving her life isn’t enough to trump her rt to control her life (close to Roe/Casey). Mystery of birth vs. mystery of death.

(i) Missouri requires clear & convincing evidence that Cruzan w’ve wanted to be removed from respirator b/c no living will. State is worried about decision to take her off life support being irreversible. Family’s interest may not be wholesome and be conflicted.

(ii) Dissent: using Cruzan for state’s conception of life that she d/n believe in and violates her privacy. Disagrees that the living will should be constit measure, too high a threshold since most people d/n have them. Family should be allowed to act as a proxy.

(2) Active: killing: terminally ill person given something to facilitate their death
(a) Washington v. Glucksberg (1997): p. 618 unanimous court (Rehnquist) held that WA’s prohibition vs. causing/aiding a suicide d/n offend 14th A, facially and as applied. Can pass assisted-suicide law democratically but w/n say its constitutional rt to do so. Motivation is worry about what it would involve in terms of compelling state interests: p. 621
(i) violates doctor’s role as healers
(ii) slippery slope to involuntary euthanasia; protect vulnerable groups (elderly, poor and disabled) from abuse, neglect and mistakes
(iii) irreversible decision, may be influenced by depression
(iv) unqualified secular interest in preserving life
(v) Oregon and Netherlands allow active euthanasia pp. 621-22 lots of procedures
(vi) Concurrences: would only strikes this down as applied. May be cases where the rt is very clear and would be unconscionable not to honor it. Ex: Pain is so terrible, only humane thing to do is give deadly dose of painkiller. 
N. Equal Protection

1) Standards of Review:  the Weak or Rational Basis Test (pp. 628-662)
a) Background: Reconstruction congress influenced by views of radical abolitionist movement, which advocated that the problem was not just slavery, but real evil is racism and cultural dehumanization of a class of persons on arbitrary ethnic grounds.  Advocated including freedmen in discourse at every level of culture and recognize their basic human rts.  Going beyond Lincoln/Jefferson’s view that slaves should be free then allowed to colonize back in Africa.  Have to figure out how to incorporate this moral transformation into the culture and turn into law.
1) Rational Basis Test: pp. 640-41 used when DOESN’T include a suspect classification or abridge a fundamental right.  Looks for some basis for the legislation, whether real or imagined.  The classification may be over and under inclusive, but as long as not suspect, will be allowed in order for the political, democratic process to operate.  The court only occupies itself w/ violations of human rights.
a) Classification: what’s included or excluded (pp. 644-47) Need conn b/w rational purpose & classification. Underinclusive: classification d/n include other necessary ppl similarly situated Overinclusive: puts burden on wider range of individuals than are included in class at which law aims
b) Purpose: what is the end or purpose.
i) Hypothetical: any rational purpose, regardless of whether the drafters had it in mind--w/n examine the legislative history.
ii) Actual: looks at the legislative record to determine the stated purpose of the legislation.  This ensures that the legislation is related to the rational purpose discussed in a democratic process.  Commentators fear not doing this will result in private interests capturing political process. Purposes should be rationally assigned, d/n want to over attribute state attorney’s rationale.  (Ely & Sunstein).
c) CASES
i) Railway Express v. NY, 1949: traffic statute prohibited all ads on trucks from other companies but allowed self-advertising.  Allowed reg to stand b/c its purpose was to prevent traffic distraction.  Jackson (concur) allows the reg to stand b/c it’s not a total prohibition on advertising. No invalidation of substantive state ends just need to pursue them fairly—d/n matter that other ways to achieve end. This is post-Lochner, the ct is in deferential mode b/c falls in economic and social domain.
ii) Exceptions to rational basis: Have higher standard of review b/c privacy issues—has elements of fundamental rts and suspectness respectively
(1) Moreno (1973)p. 651: Unrelated ppl not being a household for food stamps struck down
(2) Jimenez p. 652 (1974) struck down federal welfare program that denied disability benefits to some but not all illegitimate children born after the onset of their wage-earner parent’s disability. 
iii) Retirement age: Murgia, Radley, Beezer: court upholds legislation forcing early retirement based on rational basis since age is not a suspect class. Law is not irrational, crude correlation w/ maturity and competence. Only deem wildly irrational (race, gender) classifications as suspect. 
iv) U.S. v. Railroad Retirement Bd. v. Fritz, 1980: p. 655 upholds congressional law to cut off benefits to a union retirement fund to those not currently employed in the industry.  System c/n support all the benefits, needed some cut-off device to det who gets double benefits & who w/n. 
(1) Rehnquist: very deferential: d/n have to look at what congress meant here or rev legislative history.  Can ascribe a rational reason for passing this legislation (giving most recent workers these benefits is incentive for them to continue working there).  
(2) Brennan: Congress is delegating power unfairly to interest groups (unions/industry). Only way to stop this is to look at actual purposes. Lobbying process i/n fairly rep b/c just rep their grps. By holding Congress to its responsibility, ensuring that democratically rep. This i/n Lochnerizing.
(a) Probs w/ Brennan’s view: Danger of post-hoc rationalizations of Congress to make record that would show legit actual purpose. Always going to be a constructive element of figuring out actual purpose. Blurs separation of the branches b/c imposes process on Congress. 
v) Tax case struck down b/c so wholly irrational: Allegheny Pittsburgh Coal (p. 661

2) The Strict Test:  Race as the Paradigm Case of a Suspect Classification (pp. 662-671, 749-771)
a) Theory of fact: Moral Reciprocity Equal protection based on idea that if ppl serve the nation and bear burdens of citizen, they are fully owed all the rts we have. Structural vs. substantive ground
i) Structural guarantees protect against infringements of rts (federalism, sep of powers). Madison hoped that limiting democratic power would control factions but it d/n control superfactions (minorities that are minorities at both fed and state levels—leads to racism and Anti-Semitism)
ii) Substantive rts (religious liberty, free speech) state s/n exercise power in this are

b) Religious liberty is basic rt, only alright if compelling reason, religion as suspect b/c not justifiable

c) American slavery
a) Abridgement of basic rights (speech, religion, intimate life, work)
b) Rationalized by stereotypes so perpetuated
c) Racism is confusion of unjust cultural degradation w/ natural facts. 
	America
	Europe

	1. Slavery/colonize/apartheid/anti- miscegenation
	Slavery (of Christians)

Expulsion (of Jews)

Segregation/ anti-miscegenation (Jews)

	2. Religious discrimination ( ethnic discrimination
	Religious discrimination ( ethnic discrimination

	3. Pseudo-science
	Pseudo-science

	4. Defeat (South, Civil War), political racism
	Defeat (Germany, WWI), political racism 

	5. Basis to unify illegitimate regime through hatred of one group
	Tsarist regime, Dreyfus affair

	6. Cultural construction of ethnic hatred
	Cultural construction of ethnic hatred


	Purposeful Discrimination

	Express
	Implied

	(1) Forbidden criteria
	Equal Protection
	Statute/Title VII

	(2) Invidious
	(1) Disproportionate impact

(2) No non-racist purpose can justify
	(1) Disproportionate impact

(2) expunge unless can show that test is justified by job purposes


d) Aggressive Equal Protection Scrutiny triggered by:
i) Suspect classification: when the law either expressly or impliedly uses or endorses a suspect classification.  Focuses on familiar grounds for denying rights to a whole class of persons – race, ethnicity, gender.
ii) Abridging a fundamental right: free speech, religious liberty, constitutional privacy.
iii) Connection b/w race & religion as suspect classes: defeat of Hitler motivated discussion of race in America.  Close relationship between blacks and Jews in the Civil Rights Movement.  Both prejudices deepened by defeat and allows national identity to become racialized.
iv) Race as suspect class: race hatred is irrational, wholly suspect to have this actuating politics.  Reconstruction Amendments gave new power to fight the faction of race and ethnic hatred.  Though important to note that only the 15th Amend mentions race explicitly.
(a) Gunnar Myrdal: discusses American dilemma and unfulfilled promises of equality for blacks, set the stage for Brown v. Board.  Links European events w/ racial strife in US.
(b) Dehumanization confused with nature: Supported by pseudo-science (Gould), very underpinning of the Holocaust.
(2) Religion as a suspect class: attempts to demonize on sectarian grounds.  Jews regarded as slaves to the Christians.  Religious discrimination became racial discrimination, Jews were discriminated against even after they converted.
e) Express Racial/Ethnic Classification: will not be tolerated unless other reasons for deferential treatment, as in military crisis.  (Korematsu).
i) Strauder v. West Virginia (1880): strikes down law restricting jury membership to white males since it includes suspect classification and is both under and overinclusive.  If purpose is to have a competent jury, under inclusive b/c excludes those who may be competent but a/n white males, & over inclusive b/c some white males are incompetent (like British ethnic hatred of Irish)

ii) Taylor v. Illinois: women admitted to juries b/c irrational to exclude them
iii) Korematsu v. United States, 1944: Ct was deferential to the military internment of Japanese American citizens during WWII.  Classification was both over & under inclusive. Purpose to protect vs. disloyal citizens, overinclusive because most Japanese were loyal, underinclusive b/c Germans, Italian, other ethnic groups included disloyal citizens.
(a) Suspect classification: based on RACE.
(b) History of racial animus: critical because had been prevented from becoming citizens, now lack of citizenship being used as an indicator of disloyalty.
(c) Murphy dissent: Britain was being bombed by Germany regularly but it never interned Germans who lived in Britain and they d/n even have a written Constitution. Only difference b/w Germans and Japanese here is RACE

f) Purposeful discrimination
i) Explicit ethnic classification in Strauder, Korematsu, Loving. Should we ever accept express racial classifications? Deep skepticism of this is product of movement from Plessy to Brown. Segregation always in nature was invidious b/c its separating ppl on irrational ground. Only in controversy w/ affirmative action.
ii) Loving v. Virginia, 1967: p. 681 struck down anti-miscegenation laws that had been discrimin applied to black male/white female couples. Express racial classification w/out adequate ground for state action. Waited 15 yrs to do this b/c society w/n ready for it. History of originalism here that led ppl to believe anti-miscegenation was acceptable. Announced that the anti-discrimination imperative extended to intimate life.   Citizens have a substantive DP rt to marriage (Turner v. Safly) any barriers in this area are unconstitutional. 
(a) Asymmetry: anti-miscegenation laws were targeted at white women w/ black men. Only upset when white women were with black men but not when white men had relations w/ black women. White women are not supposed to have sexual lives and are pure, good and asexual. Deep gender issue at heart of American racism. 
iii) McLaughlin: (1964) p. 683 invalidated a criminal adultery and fornication law targeting interracial unmarried couples. No valid state purpose for this distinction.
iv) Palmore v. Sidoti, 1984: Overturned custody decision awarding custody to white father when mother married a black man.  Gov’t interest must be most strong when there is an express classification. State can never be an agent of perpetuating classifications or stereotypes.
v) Anderson v. Martin: struck down law requiring that every candidate’s race appears on the ballot. This induces racial prejudice.
vi) Tancil v. Woolls and Va. Bd of Elections: invalidated law req sep lists of whites & blacks in voting, tax and property recs but allowed race of husband & wife to be indicated in divorce records for vital statistics purposes
vii) Lee v. Washington: struck down Alabama laws req racial segregation in prisons. If we allowed public security to override constitutional rts, Brown would never have happened. 
viii) Health cases top of p. 685 Health risks more likely w/ certain racial/ethnic groups: sickle cell anemia, Ty Sachs: genetic grounds not cultural. But worried about use of genetic evidence b/c afraid of pseudo-science. D/n want to use racial markers even when have genetic basis b/c may sustain irrational public policy. Genetic marker idea is unsupported b/c are differences w/in racial/ethnic groups
g) Implied Racial/Ethnic Classification:
i) Statute d/n use racial classification and is neutral on its face but is applied in such a way that has disproportionate impact on racial minority/suspect class  (Yick Wo). Given disprop impact needs a non-racist purpose that could justify this impact. Weaker test for D to disprove discrim than under Title 7 (mere disproportionate impact on racial minority is enough to trigger statutory violation). Ct tends to under enforce zoning and employment, unless the discriminatory impact is egregious (Yick Wo) and over enforce voting rights and education (just need disproportionate impact b/c so pivotal in guaranteeing fair rep and undoing racial discrimination) 
ii) Zoning/Public Works –
(1) Yick Wo v. Hopkins, 1886: p. 685 neutral statute forbid laundry licenses to those in wood buildings, but granted waivers.  Found disproportionate impact since NO Chinese launderers received permits and whites did despite lower # that applied. Struck statute down, finding that there was presumptive discrimination since there was no non-discriminatory way of explaining the facts.  Here challenged the statute as applied. History of discrimination vs. Asians on West Coast so was suspect class. 
(2) Gomillion v. Lightfoot: (1960): p. 687 town redrew its district boundaries so that no blacks could either vote or be elected in violation of 15th A.  The court struck this down due to its massive disprop effect & b/c there was no other way of understanding the actions as other than racial discrimination.

(3) Griffin v. County School Board of Prince Edward County (1964): p.687 struck down closing of public schools & grants of public funds to white children to attend private schools. No non-racist purpose, hostile to Brown. Making public ed worse for AA—disprop impact. 
(4) Palmer v. Thompson, 1971: allowed the city’s closure of public pools following a desegregation order. Swimming pool i/n essential like school, voting rts.  Hoping that sanity will overcome bigotry when whites also hurting themselves this way. Disproportionate impact: both blacks and whites equally affected. But whites probably have own swimming pool or will form private country clubs. Discriminatory purpose: The court refused to look at the legislative history, determining purpose by resultant disproportionate impact.  Leads to under enforcement. 
(i) Commentators: (1) About effect not purpose (purpose is racist here, by looking at effect is easy way out), (2) Neutral purpose: saving $ (but can change legisl record to make up any neutral purpose) (3) Racist purpose but s/n worry b/c effecting whites as well and democracy can handle it: democratic legitimization will help eradicate racism w/out violence
(5) Arlington Heights v. Metropolitan Housing, 1977:p.692 allowed decision not to rezone a residential area for multi-family dwellings b/c it found a legit, non-discriminatory purpose existed (integrity of zoning plan). Makes more difficult for AA to live in the suburbs has disprop impact but may stand b/c legit purpose. If had been multiple to single zoning, would have shown that Council ppl had discriminatory purpose b/c no zoning justification.  
iii) Employment –

(1) Washington v. Davis, 1976: allowed a test that was shown to have a disprop impact on black candidates because no invidious discriminatory purpose (were able to show an obvious non-discriminatory purpose for the test). Those that pass the test are more likely to succeed in the police academy. Need literacy conditions to fill out forms b/c bureaucratic. But no evidence that the test was connected to job performance. Ct is under enforcing.
(i) Under Title 7 would have been struck down b/c based on theory of institutional racism: systemic educational disadvantage to AA that have hindered their mobility. Suspicion of tests that feed on this racist history and perpetuate injustice. Title 7 speeds up equalization process and mandates that tests measure job performance to prevent biased tests. 
(ii) D/n do under Equal Prot b/c as voting rts more fairly distribtd, ct wants legis to do more. 
(2) Civil Rights Act, 1965: easier to prove discrimination if implicate this statute.  Involves the enforcement powers of congress, able to look more deeply into the matter.

(3) Personnel Administrator of Mass v. Feeney, 1979: allowed a military benefits reg that gave lifetime tenure to combat veterans, to the exclusion of women who c/n serve in combat positions.  Gender becoming more suspect, but not at the Yick Wo level.  Found no disprop impact, women can serve in the military & the reg had sufficiently non-discriminatory purpose.  Marshall/Brennan dissent b/c goal c’ve been accomplished by less restrictive means.
(4) Griggs v. Duke Power Co, 1971: found a test similar to Washington v. Davis unconstitutional.  Able to require that more proof must be shown of the link between the test and job performance.  This case was overruled but later reinstated by Congress.
iv) Voting –

(1) Gomillion v. Lightfoot
(2) Rogers v. Lodge, 1982: p. 694 court strikes down plan to move from district to at large elections.  Departs from Yick Wo and Gomillion, though there is a disproportionate impact on blacks, there are neutral purposes that could be deduced for the change—still struck down. Historical evidence that no black had ever been elected swayed decision. 
(3) Hunter v. Underwood, 1985: p.696 court struck down a law that used moral turpitude to remove voting privileges because it was disproportionately applied to blacks.  Found that the law was passed for discriminatory reasons, racial animus in historical record.
h) Racial Segregation (pp. 671-681, 771-793)
i) Background: radical abolitionist were critical of cultural racism & attempts to entrench it w/ segregative practices. Made moral args but politically naïve of how to make racist ppl still respect AA’s rts.  Situation deteriorated once No. w/drew from the So. following Reconstruction. Attempt to pass anti-KKK laws but never endorsed proposals for land distribution & education.  
(1) Plessy v. Ferguson, 1896: the court validated sep but equal rule of the south.  State may segregate in a way that d/n violate equal protection.  Called this colonization, wanted to send AA abroad but d/n want integration. After Civil War, Lincoln shifted in thinking toward integration/voting rts after saw blacks serve in army, but Johnson makes racism in South worse. Majority: Challenges the “underlying fallacy” that forced separation stamps blacks w/ inferiority, if they feel that way, it’s their own fault. P. 67
(a) Originalist history:  Relies on Massachusetts’s history of segregation in schools and anti-miscegenation laws. Equal protection d/n condemn state imposed segregation or anti-miscegenation in Reconstruction Congress. Sharp distinction b/w anti-racism extending to political/civil rts (juries, voting) but not to social rts (education, marriage). 
(b) Precedents used in remarkable way: Diff than Strauder (total deprivation of jury rt) and Yick Wo (total deprivation of rt to be in certain business) but this is saying that everyone gets their rt to go to school but just says that its separate. Not diff from Amish wanting to be separate to preserve own religion but AA have different history than Amish. D/n distinguish between voluntary and forced separation.  
(c) Deep racism read into Constitution P. 672:  Ct confuses culture and nature. Circumstances under what we compel AA to live is in their nature. Naturalizes racial injustice. Social Darwinism of period is obvious, deep racism. 
(d) Harlan dissent: notes that the majority is actively constructing racism.
(2) Background to Brown: Radical abolitionist’s criticism: Suspectness prong comes from suspicion of this rationalization of stereotypes Leading AA critics of slavery/apartheid 
(a) Frederick Douglas: root of American prob was confusion of nature and culture
(b) Harriet Jacobs: slavery bad esp for black women b/c was massive sexual exploitation

(c) Franz Boez: Astonished to find pathology of racism in US on ppl of color instead of Jews. He has a massive influence on WEB DuBois who does cultural anthropology of Americans and writes historical narrative which takes AA experience seriously. Emergence of AA’s critical voice that critiques experience that burdens them. 
(i) Harlem Renaissance: AA find voice telling us what its like to live under racism; destroys possibility of being perceived as an individual. 
(ii) Richard Wright and James Baldwin: write as moral individuals
(iii) Zona/Toni Morrison: black women authors
(iv) Jazz: American art; voice from black experience
(d) NAACP: founded in NY by blacks and Jews in response to lynching patterns in South. Brown is final stage of NAACP’s strategy. Args made by Thurgood Marshall who wanted unanimous decision b/c thought was crucial in order to enforce it against So. 

(e) Swede, Gunner Mergle writes book: American Dilemma: summarizes hypocrisy of US: devoted to human rts but racist. Written 1944, when US was at war w/ Ger., contradiction when US defeats racist country when they themselves are racist. Influential w/ Brown
(3) Precedent before Brown: p. 674-75: NAACP had gradually litigated separate but equal principles to show that separate cannot be equal. Started w/ higher ed and worked way down to primary/secondary ed b/c education is linked to mobility and is impt aspect of gov’t. 

(a) Gaines ex rel: the court ordered a black law student to be admitted to a school WITHIN the state, w/n allow the state to pay for him to attend a black school outside of the state b/c c/n be equal (wanted to know law of own state) 

(b) Sweatt v. Painter: court forces admission of blacks to the University of Texas Law School even though the state had recently est a law school for blacks. . Separate is not equal—terrible ed to ppl of color. 

(c) McLaurin v. Oklahoma: student admitted to a state university’s grad program not offered at state’s black school but had been req to sit in sep sections in or adjoining the classrooms, library and cafeteria. This is struck down! 
(4) History Inconclusive history. P. 673 No universal ed during Plessy, circumstances have changed since them. Abandonment of originalism and move to abstract connotation (racial classification is invidious prejudice). Appeal to history P.674: progress of AA since Plessy. AA’s voices have become magnified since serving in WW2 and US realized how hypocritical and racist they were, Hitler copycatted our racism 
(5) Brown v. Board of Education, 1954: justices refuse to abide by the originalist history of segregation. Freshly examines the law, overrules Plessy by showing that underlying facts have changed.  Rules de jure segregation per se unconstitutional. Leads to better ed and breaking down racism/stereotypes at point which they are constructed. Appeal to social sciences in footnote 5 bottom of p. 676. Racial stigma is reinforced by separate but equal and is conn to bad education esp. in So. Doll studies (Kenneth Clark). 
(a) Edmund Kahn: making moral principle contingent on social science rather than principle is faulty because social scientist can be found to support the other side, also limits application to other areas. Pseudo-science was used to justify racism.
(b) Weschler:  Brown was unprincipled decision, offers 4 views for how the opinion might have been decided and dismisses all of them.
(i) Prob whenever state deprives Americans of fundamental rts: opinion extended to swimming pools which isn’t fund. Rt so c/n be principle of Brown
(ii) Racial classifications: affirmative action problematic which ameliorates racist history (Bickel says this is the principle and affirmative action is unconstitutional)
(iii) Motivation of the invidious classification is irrational prejudice: explains Brown and affirmative action but not ready to apply this to gender (too sensitive a motive)

(iv) Abridges associational liberty: Brown protects the liberty of parents who want their children to go to school together, but privileges these parents over those who d/n want this.  Weschler picked this as the most likely ground for the decision.
(6) Bolling v. Sharpe, 1954: p. 676 extended Brown from the states to federal law.  Racial segreg in District of Columbia public schools violated DP clause of 5th A.  Criticized by Ely b/c: 
(a) When  Reconstruction congress wanted to limit the fed govt it knew how to do so.  The 14th A is by its terms limited to the states.

(b) No textual/historical basis to extend to fed gov’t-only distrusted states to effect sound principles 

(c) Court: unthinkable that this conception of justice under 14th A w/n inform the conception of justice under DP clause of 5th A. Massive shift and new conception of const justice.
(7) Leads to a number of per curiam opinions in which it extends the principle of Brown to a number of public facilities using apartheid.  Any state or federal endorsement of separate but equal is unconstitutional: swimming pools, golf courses etc.
i) Implementation p. 697  Brown v. Bd of Ed II: court re-enters this area after lower courts have been unsuccessful in implementing the decision.  Struggling to create a principled jurisprudence.  
i) Triggers for de jure remedies:
(1) Express racial classification: invidious and unconstitutional
(2) Implied racial classification: disproportionate impact on subordinated group and no non-racist reason can be offered for it. 
(3) Rural v. Urban: Rural areas d/n have history of residential segregation adding to difficulties.

(4) De facto Segregation: don’t apply Brown remedies. All minority school in fact b/c of choice.
ii) Three periods:

(1) Massive resistance throughout the American South after Brown II. Political racism, wanting to win elections.
(a) Cooper v. Aaron: 1958, reaffirms principle of Brown and enforces it.  Eisenhower orders in federal troops even though he d/n agree w/ Brown, he agrees with law.  SC invokes Marbury in its most expansive reading. 

(2) Civil rts movement.  protest begins to change the minds of the American ppl.  Confronts us w/ the violence sustaining racism of the So. and leads to a shift in our politics democratically so cts no longer alone.  

(a) 2 great pieces of legislation: Civil Rts Act of 1964, validated under the Commerce Clause (extends to hotels and restaurants) and the Voting Rts Act of 1965: first time since Reconstruction AAs are given an effective guarantee of their voting rights.

(b) Voluntary transfer is not enough. Green v. County School Board, 1968: p. 698 strikes down school choice program in the south because effects of the proposed remedy would increase rather than lessen segregation.
(c) Swann v. Charlotte-Mecklenburg Board of Education, 1971: drastic measures to integrate a residentially segregated urban area, introduces busing. After 20 yrs, school busing leads to fact that most integrated schools are in the south.
(d) De jure segregation cases of the North p. 699. 
(i) Keyes v. School District, 1973: if desegregation is ordered for part of a school district, the Brown remedies are applicable to the whole district.  Finds implied segregation in the other areas.
(ii) Dayton & Columbus School Districts, 1979: court orders school districts to make efforts to integrate, if d/n draw lines across ethnic divide they are causing harm. Going beyond Yick Wo and Gomillion, using Rogers v. Lodge standard.  
i. Majority: Find that public education has an obligation to take affirmative steps toward integration.  Leads to massive expansion of Brown remedies to the North, more busing. Subject to Swann remedy, redraw attendance zone and permitted to bus to secure integration. 
ii. Powell dissent: d/n believe fed cts should be doing this implementation, this is the wrong way to achieve integration, more polarizing (leads to white flight). Wants to expand Brown to ALL education, beyond de jure into de facto, but wants to get rid of busing remedy. 
(iii) Milliken v. Bradley, 1974: court struck down Detroit’s efforts to integrate inner city by forcing busing from areas outside the city. Needs to be de jure segregation in districts outside the city to have them involved in integration.
(iv) But see Hills v. Gautreaux p. 701 Cts remedial order against HUD could extend beyond Chicago’s boundaries b/c metropolitan relief w/n consolidate or restructure local units.  Had been discriminatory in selection of sites for public housing in Chicago
(3) 1990s:  most cases hold that indefinite extension of remedies isn’t justified.

(a) Missouri v. Jenkins (1990) ct c/n order taxes to finance 25% share of desegregation costs.  Levels of taxation is democratic matter. Put pressure on local school district to raise these taxes unless absolutely necessary for ct to do so
(b) Oklahoma v. Dowell: p. 702 school districts subject to Brown/Swann remedies but SC strikes down revival of busing since resegregation had occurred. Already addressed de jure history.
(c) Freedman v. Pitts: allow partial withdrawal of ct supervision.
(d) US v. Fordice: p. 703 higher ed, only opinion in 1990s contra. Ct rejected freedom of choice system-can no longer have all black universities. Similar point made about all-women universities b/c reconsideration of separate but equal. After this happens, a lot of AA are leaving all black universities and going to mixed universities. 
j) The Purpose Effect Distinction and Restructuring the Political Process
i) Hunter v. Erikson: p.704 charter amendment requiring any Fair Housing laws to be approved by majority is struck down b/c disproportionate impact on minorities. Referenda targeted at race.
ii) Washington v. Seattle School District: strikes down initiative which held that no school bd shall req any student to attend a school other than what is nearest to them (prohibits school bd remedies for de facto seg but not for de jure seg) Imposes substantial and unique burden on racial minorities. 
iii) Crawford v. Louisiana Board of Ed., 1982: court upheld referendum forbidding the state from forcing integration thru busing in a de facto area.  Rehnquist ct found that a state could constit limit its enforcement power w/in fed standards. Limits state power to order busing to fed ct orders
(1) Marshall’s dissent: is just like the Seattle case, d/n see the distinction. 

(2) Distinction is that in Washington taking power away from school districts and putting it in legislature/school bd. This provision only restrains courts.
3) Affirmative action (Race)(pp. 793-840) 

	Powell
	Brennan (4)
	Stevens (4)

	I. Standard of review- strict
	I. Intermediate

(1) Important purpose

(2) Substantially pursued
	

	II. Purposes
	II. a. Racism
	

	III. Diversity
	
	

	IV. Harvard Plan
	
	


[Harvard Plan stick figure]

a) 2 leading principles: 

i) Bickel/Powell: any use of immutable characteristic as basis to dist rts is per se unconst—Brown takes this view and affirmative action struck down under this principle:

ii) Ely/Dworkin/Brennan. Classifications which are expressions of invidious irrational hatred are subject to strict scrutiny and struck down. But if such classification is considerate expression of justice of what is owed to ppl of color NOT SUSPECT, should be subject to weaker standard of rev (Ely: rational basis)
iii) Ely: Brown is the product of unfair rep but if white majority imposes burden of affirmative action, it is fairly represented, so affirmative action should be upheld. 
iv) Dworkin:. Bickel’s principle isn’t morally acceptable. Real principle of Brown is whether classification is the product of irrational race hatred which affirmative action is not. 
b) Background: Racial classifications are irrelevant for any public purpose, question if an exception should be made for affirmative action.  Swann held that racial classifications are permitted when being used to remedy de jure seg.  Controversy comes in communities where c/n show de jure seg.
i) Note that in employment discrimination more likely to allow affirmative action in hiring than in firing since firing has a focused disadvantage.
ii) Politically powerless minority: not permitted to vote until 1965 Voting Rights Act, once get the vote remain isolated within the political process w/ little democratic weight.
iii) Classifications should all be highly suspect: this view would render affirmative action problematic.  (Bickell’s view in the Least Dangerous Branch).
(1) Depends on how classification is used: Ely view that legitimate for court to secure fair representation for minorities.  Should be concerned only when suspect classification is dominated by racial hatred.  (Dworkin)
(2) Suspicious of “We/They” thinking: when legislation is enacted to invidiously discriminate.  But affirmative action d/n do this because the “we” is hurting itself.  (Ely)
c) Cases
i) NO QUOTAS: Regents of Univ. of California v. Bakke, 1978: court strikes down the university’s “set aside” of 16 spots for minorities b/c no finding that it had engaged in express or implied segreg.  Affirmative action is permitted but must be on the individualized Harvard College model which includes race w/ other factors applied to all candidates. 

(1) Majority (Powell, followed by Rehnquist) subjects the classification to strict scrutiny. Argues that the court s/n act as sociologist in det when a classification is or i/n hostile b/c leads to unprincipled adjudication.  (Adarand). Classifications may do more harm then good by reinforcing stereotypes.  
(a) We are a nation of minorities, c/n pick and choose among minority groups p. 710

(b) Principle should speak w/ moral force and s/n be contextualized to social science
(c) Prohibition on certain forbidden classifications so d/n need to look at motives. 
(d) Rejects first 3 arguments of affirmative action
(i) Proportional rep: # of each minority proportional to their % of pop
(ii) Social discrimination: worry about whether finding of history of de jure segregation is authoritative and can use classifications remedially. No such finding in this school.

(iii) Improve AA h/c delivery (more minority doctors): lack of evidence, s/n give minorities legal obligation to serve minority population
(e) Accepts view of fostering diverse student body: but Bakke plan i/n narrowly tailored but mechanical and overbroad/underinclusive (some blacks have better upbringing as whites, while some whites come from more disadvantaged places). Can have other plans that achieve this goal—look at Harvard plan. Pp.712-14
(2) Brennan/Stevens dissent : Bakke plan is ok but d/n adopt Ely’s rational basis scrutiny. Uses intermediate scrutiny to ensure that plans a/n used to express unacceptable motives.  
(a) Worried that in attempt to ameliorate one minority prob will harm another minority. p. 715.  (UJO v. Carey, redrew districts to aid minorities but harmed Hasidim, used intermediate scrutiny to determine w/n motivated by anti-Semitism)

(b) Need to show impt as opposed to compelling govt interest. Purpose is to ameliorate racial discrim and admitting minority students in benign way is a rational/substantial pursuit of this end. Bakke plan is more honest than Harvard plan. Ethnic/racial discrimin should be given more wt than other factors given our history. Plans allow states to try all different options and make policy choices themselves
ii) Grutter v. Bollinger (2003) P. 718 O’Connor applies Powell’s standard of strict scrutiny to allow for affirmative action in Michigan Law School. Race as a “plus” factor in individualized consideration of each applicant and considers race-neutral alternatives to achieve diversity 
iii) Gratz v. Bollinger (2003) p.727 struck down University of Michigan points program which automatically awarded 20 points of 100 points to guarantee admission.  Dissent:  (Souter) p. 729: % plans of public universities where guarantee admission to a fixed % of top students from each high school in the state are just as race conscious as point system w/out saying what they’re doing. 
iv) Wygant v. Jackson Board of Education: p. 736 preferring to retain minorities in teacher layoffs is unconstitutional b/c firing someone is palpable injury to someone w/ vested interest. 
v) Fullilove v. Klutznick, 1980: p. 737 fed gov’t set aside program const. nder strict scrutiny b/c Congress was empowered to make findings that there was a history of de jure discrim and can apply racial classifications as a remedy.  Powell: thus can mandate that 10% of fed funds granted for local public works projects must by used by state/local grantee to procure services from businesses controlled by members of specified minority groups
vi) Richmond v. J.A. Croson Co., 1989: strikes down municipal set aside program under strict scrutiny, modeled on fed program, b/c majority of the council members were black. No de jure seg. Looked like the Ely we/they dichotomy w/ blacks disadvantaging whites as pay back for past discrimin but no prob of unfair rep of blacks. O’Connor saw this as invidious discrimination. Marshall dissents, pp. 746-47 noting that the classification was used to ameliorate past discrimin.  Would have upheld the set aside under intermediate scrutiny b/c they had a non-racist purpose, believes majority not taking seriously the depth and character of racism.
vii) Adarand Constructors, Inc. v. Pena, 1995: pp. 749-50 struck down set aside program that provided fin incentives to contractors that hired minorities.  O’Connor argued against using socially disadvantaged minority classifications b/c not all social disadvantage matches discrimin so these classifications are over inclusive.  Ethnic classifications are presumptively invidious and s/n be used as a proxy. First time majority says that strict scrutiny should be used for all ethnic classifications (Bickel) and cuts back on legitimacy of affirmative action. 
(1) Overruling Metro Broadcasting v. FCC: now need to find a least restrictive alternative 
(2) Affirming Croson and Fullilove if viewed as a strict scrutiny case.
(3) Dissent: Stevens p. 755: this is mistake, need distinction in standard of review when majority imposes burden verses when it imposes benefit on minority
d) Race pref in electoral districting: 1965 VRA put fed structure to enforce AA voting rts so in all So. elections had fed examiners. Issue is preclearance reqs & voter dilution where concern that when redraw districts were disenfranchising AA. AA c/n elect an AA or someone sympathetic to their interests. 
i) Shaw v. Reno  (1993) p. 759: skepticism about racial classifications which extends to voting rts. O’Connor: district boundary lines were dramatically irregular shaped which constituted an unconstitutional racial gerrymander. No other legit redistricting motivation aside from race.  Applies strict scrutiny and need objective factors to justify.
(1) Equal protection clause overrides VRA of 1965. Like Gomillion where implied purposeful discrimination but here in favor of minority instead of majority. No diff b/w invidious and benign classifications—sees it as all invidious.
(2) Dissent: accepts strict scrutiny, but VRA  is compelling state interest and so redrawing of district meets this narrowly. Not distinct from UJO. (White) p. 763: districting always involves race consideration, s/n use strict scrutiny b/c no one is being disenfranchised, just ensuring fair rep thru Voting Rts Act (Souter) 
ii) Miller v. Johnson: (1995) p. 763 Kennedy: GA’s redistricting unconst under strict scrutiny not on the aesthetics of how districts look but concerned that racial concerns have dominated over tradit reasons for drawing districts. Bizarrely shaped district is not a prereq for unconst districting. 
iii) Bush v. Vera p. 765: P must prove that other legit districting principles were subordinated to race for strict scrutiny to apply. Continue to find race dominant here. 
iv) Hunt v. Cromartie (1999) p. 768: upheld No. Carolina districting and found that the legislature’s motive was predominantly political not racial.  
4) Gender as a Suspect Classification (pp. 681-720)
a) Background: 
i) Wollstonecraft, A Vindication of the Rights of Women, 1790: arguing that human rts applied to women. Profound injustice the way the culture had treated women.
i) Mill, The Subjection of Women: analogy b/w race & gender, noting efforts of American women to end this injustice. Give women the vote and question these stereotypes about them being subhuman b/c just as irrational as racism. Gender attributed negative weight in culture universally.

ii) W and M: To extent giving diff rts/duties to women, based on conception of human nature that is corrupt and culturally based. C/n appeal to women’s nature b/c built on history of unjust treatment-they never opp to shape own nature. Any notion of harm and paternalism is morally unjust b/c represents men’s desire to confine women (M)
iii) De Beauvoir, The Second Sex: the feminist renaissance reframed the debate on gender.
b) Three stages of American Feminism:
i) Antebellum Period: most radical stage of feminism, acknowledge profound analogy between plight of freedmen & women.  Begin discussing the racialized pedestal where white women have no sex and black women are at bottom and can be sexually exploited. (Lydia Maria Childs, Harriet Jacobs).  Until white women acknowledge this pedestal they will be like slaves—silencing of Grimm sisters.
(1) Bradwell v. State: (1873)  Fed P & I clause d/n include rt of women to practice law (p. 771)

(2) Minor v. Happersett: (1874) fed P &I clause d/n include rt to vote in state elections
ii) Suffrage Feminism: though had fought the rts of slaves to vote as codified by the 15th  A, still not permitted to vote.  Women needed majoritarian support for suffrage so they began engaging in racist and nativist arguments.  They become central figures in reinforcing racism.  (Stanton).
iii) Rebirth of American Feminism: begin rearticulating arguments from abolitionist feminism.  Become interested in questions of sexual authority. In the 1970s, have movement from Plessy to Brown and civil rts movement where women crucial. Cross-ethnic alliance b/w black and white women—moral agency of white Southern women finally utilized and question racialized pedestal.
c) Analogies to other suspect classifications:
i) Religion: classification based on conviction with no relevant secular state purpose.
ii) Race: five factors which cluster around suspectness

(1) Immutable Fact: can’t be changed.
(2) Salience: noticeable to casual observer.
(3) History of irrational Prejudice: culture, slavery, caste system
(a) Deprivation of basic human rights
(b) Rationalization on grounds of dehumanizing stereotypes
(4) Irrelevant to legitimate state purpose: (but see sex differences)
(5) Group is politically powerless: (a) Denied the vote and (b) Vote not given fair weight
iii) Similarities b/w race & gender: Same abridgment of basic rts are also visited on women: no conscience, speech, reproductive autonomy, rt to work. Rationalized by gender stereotypes which were viciously circular and silenced women. Unlike race & gender, religion is NOT salient, immutable or a creator of political powerlessness. 
iv) Aren’t race diffs but ARE sex diffs: Social psychologists: 1974 Macoby and Jack—both feminists. Cts struggle which what wt to give these diffs: (1) Procreation/lactation, (2) Test results: (a) Verbal/math, (b) Non-spatial/spatial, (c) Nurture/aggressive, (3) Physical strength
d) Cases: 
i) Ginsburg strategy was to put gender args in mouths of men so that they would be taken seriously.  Uses arg of principle, proving that gender stereotypes cut across both men and women equally.
ii) 19th A: women get the vote and d/n do much with it, vote w/ their husbands. Only really vote independently after 1970s movement. Great debate over ERA but never passed, d/n want to wait for ct to give equal protection. 
iii) Invidious discrimination 
(1) Burden on women as a class: probably struck down (Reed, Frontiero, Stanton, VMI)
(a) D/n recognize women yet as a suspect class.  Goesart v. Cleary, 1948: court upheld Michigan law the prohibited women from getting bartenders licenses unless they were supervised by a man. Was brought as claim b/c during WWII, women worked and after the war wanted to stay working. Deference to legislature after Lochner and saw this as an economic issue, not involving fundamental rights. 

(b) Mark of shift in Reed v. Reed, 1971: court struck down a law that prohibited women from administering estates under rational basis analysis.  This would have had a rational basis under Goesart (lack of women’s experience in this area) the court is raising the standard though purporting to use rational basis analysis.  (Richards).
(c) Frontiero v. Richardson, 1973 (follows Reed but no longer good law after Craig): p.773 the court strikes down a military benefits policy req women officers to prove that their spouses are dependent in order to receive benefits, while male officers are not required to so prove.  The court announces that gender is as suspect as race and applies strict scrutiny. GENDER IS  AS SUSPECT AS RACE
(i) Immutability: gender is generally an immutable characteristic.
(ii) Salient: very conspicuous (can tell if person is a man or a woman)
(iii) History of prejudice: cultural history of treating women differently, pedestal idealization has a dark side, women have been denied free speech, rt to intimate life, and to work.  
(iv) Irrelevant to legitimate state purpose: there are gender diffs but not relevant to ability to perform. Skeptic of weight given to gender diffs by culture.
1. Macoby & Jacklin: women get pregnant and lactate, testing indicates that statistically women are more verbal than mathematical, less spatially adept, and more nurturing than men--obvious physical diffs. (The Psych of Sex Differences). 
2. Brennan notes that these differences are irrelevant to the state’s purpose of administrative convenience, since individual evaluations would better achieve cost savings rather than broad over inclusive categories. Gender stereotype must fall to less restrictive alt, c/n use gender as proxy for dependence.
(v) Political powerlessness: women are a political majority.  
1. Ely gender cases are wrong because women can get their rts fully recognized thru politics (majority, permitted to vote since 1920), d/n need ct intervention.  
2. Brennan disagrees, argues that women are underrepresented due to past practices of discrimin. Impt to distinguish actual from formal political power (women are not rep by looking at numbers in Congress). Powerlessness is derivative of prejudice, so must be interpreted in conjunction w/ above factors which depend on cultural history. 
(vi) Concurrence (Powell, Blackmun) were reluctant to apply strict scrutiny, until ERA was passed and then gender would be fully as suspect as race.

(d) Stanton v. Stanton: (1975) men were given support until age 21 but women only until age 18 struck down b/c clear disadvantage to women. 
(e) JEB v. Alabama (1994) p. 780 gender based peremptory challenges are overturned b/c perpetuates stereotypes
(f) United States v. Virginia (VMI), 1996: p. 781 SC struck down Ct of Appeal’s solution of a separate female VMI. Court (7/1) found VMI’s exclusion of women unconst and forced them to admit them based on heightened scrutiny, req “exceedingly persuasive” justification for exclusion. Gender getting more suspect by the minute, standard is now b/w strict and heightened scrutiny. More invidious to keep out women than when kept out men in Hogan. 

(i) History of prejudice: the same args used here had been used to exclude women from professional schools.  As long as one woman wants to attend, she should be allowed. VMI gives men prestige, adversative training that VMIL w/n for women.  

(ii) Irrelevant to legit state purpose: fails on this prong. There are gender diffs, but have to differentiate between real diffs and gender stereotypes.  As long as some or one woman can live up to this standard she should be allowed. Not Lee Optical so must look at actual purpose. 

(iii) Scalia is afraid that getting rid of all same sex schools would be the next step. Public v. private sphere of schools (VMI is in public sphere). Usually allowed in private sphere but then limits on fed funding.  If VMIL was equal would it have passed test—case d/n address this, specific to facts of the case. 

(2) Implied stigma cases- burden on men (Craig, Hogan, Orr)
(a) Craig v. Boren, 1976: struck down law that advantaged women by allowing them to purchase 3.2% beer at 18, while men limited to age 21, under intermediate scrutiny, even though disadvantageous to men not women. Impt/substantial objective: c/n be invidious but may be compensatory. Gender classifications must have substantial relation to objective 
(i) Statistically significant differences drinking/driving arrest rates for men and women not enough, both over and under inclusive. Gender neutral law would serve this purpose just as well. If serious enough problem then need to ban for everyone. Obvious loophole b/c forbidden to sell this alcohol to men but not prevent their drinking it. 
(ii) History of prejudice: Brennan: suspicious of enforced diffs b/w genders, believed they should never be the measure of law b/c filtered thru cultural disadvantages, d/n want to endorse history of ethnic/gender stereotyping. History of putting women on a pedestal may lead to under-enforcement of their drinking & driving and this law perpetuates this
(iii) Irrelevant to legitimate state purpose: State used gender as a proxy for likelihd to be engaged in reckless behavior, this is not a legit state purpose.  No gender diffs that can explain this uneven app of the law, so this diff is cultural and should be struck down.
(iv) Do these gender classifications harm men? Yes, terrible stigma and burden on men challenging advantages of their gender. If analyzed under rational basis then would be justified on terms of traffic safety. 
(b) Mississippi School for Women v. Hogan: (1982) p.778 struck down nursing schools exclusion of men under heightened scrutiny.  Found no non-sexist purpose that the seg was substantially related to achieving. This exclusion d/n meet Craig test. 
(i) Irrelevant to legitimate state purpose: O’Connor: Nursing is a traditionally FEMALE profession where history of discrim h/n been evident (usually have sep ed for women to remedy discrim). Believes the state may be using this classification to push women into a traditionally limited category and perpetuate gender disadvantage.
(ii) Dissent: Powell: real diffs b/w men & women that justify sep ed, and as a result these cases s/n be governed by race cases. S/n have heightened standard of review. 
(c) Orr v. Orr: (1979) struck down laws that authorized Alabama ct to impose alimony obligations on husbands but not wives. Applied Craig standard (intermediate scrutiny) ends were impt but means not satisfied b/c sex not reliable proxy for need. Intermediate hearings can figure out dependence issue(some men are financially dependent on women)

(d) Gender based discrimination applies to men now

(3) Working women deprived of benefits accorded working men (Weinberger, Califano)
(a) Pp. 808-09: Weinberger (Social Security) , Califano v. Goldfarb (survivors’ benefits) , Wengler (worker’s comp law and death benefits) Struck down laws that favored women; widower d/n get benefits which is disincentive to working women. She w/n get advantages for her husband that man would get for his wife if he predeceased her. 

iv)  “Benign” uses of Gender classification (remedies past discrim against women) Affirmative action for women 
(1) Kahn v. Shevin p.807 (1974) before Craig: upheld state law providing property tax exemption for widows and not widowers. Reasonableness scrutiny. Brennan’s dissent is now law: remedy is too broad, some classes of women d/n need help, gender s/n be proxy. 
(2) Orr v. Orr; Weinberger (Social Security) , Califano v. Goldfarb (survivors’ benefits) , Wengler (worker’s comp law and death benefits) all struck down benign classification.  But Califano v. Webster pp.808-09: upholds benign classification in the Social security formula for computing old age benefits which give women advantage that men d/n have and gives her more benefits. Applies intermediate scrutiny and upholds b/c remedies history of job discrimination against women in this period.

(3) Schlesinger v. Ballard, 1975: court upheld affirmative action program that provided a longer window before discharge w/out promotion for women than men. History of prejudice: women had been subject to prejudice so want to make it easier for them to get promotions. Under intermed scrutiny, women d/n have to prove past discrim. 
(a) But Irrelevant to legit state purpose: Brennan: should have been analyzed under strict scrutiny, and then this distinction c/n be justified b/c  (1) military d/n offer justification but Stewart provided it, (2) use of gender to benefit but perpetuates gender stereotype, and (3) once we level the playing field, no longer need affirmative action for gender
(4) Preference for mothers of nonmarital children

(a) Caban v. Mohammed p.799 (1979) invalidated NY law granting mother but not father of illegit child, the rt to block the child’s adoption by w/holding consent. 
(b) Parham v. Hughes p.800: (1979) upheld Georgia law denying the father the rt to sue for his nonmarital child’s wrongful death. Mothers and fathers w/n similarly situated. Father can legitimate children while mothers c/n. 
(c) Nygen v. INS p.800: (2001) upheld law that treated children born out of wedlock to one citizen-parent and one noncitizen-parent differently depending on whether it was the mother or father who was a citizen 
v) Real sex differences
(1) Geduldig v. Aiello, 1974: p. 793 upheld benefits program that excluded benefits for pregnancy. Only women get pregnant so lawmakers have reasonable basis for distinction. Program included some disabilities unique to men, evidence of sexism.  Reversed by Congress.
(2) Michael M. v. Superior Court, 1981: Rehnquist ct upheld CA statutory rape law that punishes male but not the female. Preserving the chastity of women is no longer acceptable justification so ct makes up own justification. Relevant to legit state purpose: gender diff is relevant : First secular purpose:  Women are already harmed by pregnancy—this is a natural deterrent so d/n need to impose criminal sanctions on her. Advantaging women, so not unreasonable. Second purpose: incentivizes women to provide proof of the crime (tell on their partner) by immunizing them from punishment.  
(a) Brennan/Stevens dissent: this is reinforcing gender stereotypes, saying women are always innocent, disavowing women’s sexual voice.  Reinforcing the pedestal by desexualizing women.  Also reinforcing gender stereotype that pregnancy is only about women and is a natural punishment. 
(3) Kahn v. Shevikin, 1974: upheld retirement scheme that gave higher benefits to female retirees to account for past discrimination/financial disadvantage. Probably not good law after Craig v. Boren, state may have to provide more justification to use gender as proxy
(4) Integration in the military

(a) Racial integration in military: Pres order by Truman

(i) Led to Americans thinking that AA deserved Equal Protection of the law

(ii) Military service is a central duty of citizenship. If excluded then denied as citizens

(iii) Military now most meritocratic branches of gov

(b) Gender integration in the military: Rokster says not constitutionally compelled but now as a matter of policy complete integration except for combat role (Air Force exception) 

(c) Homosexuals still excluded in the military: Don’t Ask Don’t Tell. But in Europe, there is full integration of homosexuals

(5) Rotsker v. Goldberg, 1981: Rehnquist court upheld mandatory conscription law’s exclusion of women.  Deferential to congress, they mandated this and the court s/n question their judgment in matters of national security/military.  Women c/n engage in combat anyway so can get the women you need for other jobs voluntarily. 
(a) Potential legitimate state purpose for the combat exclusion:
(i) Women can use pregnancy to get out of service (overinclusive)
(ii) Women are less physically strong than men: (but irrelevant w/ some jobs and modern warfare, also cultural thing that women’s sports has overcome)
(iii) Integrating women into combat units could hamper solidarity: (but excluding them could hinder their leadership opportunities; got over this w/ racial diffs)
(b) Dissent (Brennan/Marshall) wanted flexibility of determining where to place people once drafted. This is just registering, need gender neutral law to uphold public interest in strong military. But they accept female exclusion from combat.

(i) Sexual abuse in military is not unique to women
(ii) Test score differences are NOT relevant in military context either
(iii) Fact that women are more nurturing than men is overinclusive. 
vi) Implied Discrimination P.803 Personnel Administrator of Mass. v. Feeny: Upheld Mass law granting “absolute lifetime” preference to veterans for state civil service positions, even though the pref operates overwhelmingly to the advantage of males. So falls w/in Gomillion, Yick Wo, Washington, Arlington Hts

(1) Need disproportionate impact on women/minorities
(a) Women claimed that perpetuated feminization of lower levels of civil service positions---allowed past exclusion from military to affect job status 

(b) But ct found gender neutral statute: just classifies veterans and non-veterans

(2) Any non-invidious justification to defend disprop impact: non-sexist rationale of giving veterans benefits
(3) Stevens/White p.806 denies disprop impact, disadvantages equal amt of men who are nonveterans. Reminds Richards of Palmer case where its ok to hurt whites and blacks
(4) Brennan/Marshall dissent: this is a preference of men over women w/out looking at job qualifications. Foreseeability of disproportionate impact.  Trying to impute discrim purpose: instit sexism means that need to place higher level of burden on govt similar to instit racism arg. 

5) New Suspect Classifications:  Alienage, Illegitimacy, Mental Retardation, Sexual Preference, Poverty (pp. 810-837)

a) Alienage: resident aliens legally in the US but not yet citizens.  Court has held that states can distinguish rights and benefits given to them and accorded to citizens. Alt reading of these cases is as matter of preemption. If fed govt h/n denied benefits to aliens and is silent, state c/n pass discriminatory laws under commerce clause. But if fed govt had denied benefits would’ve been approved.  If wasn’t w/in equal protection no congressional override but if preemption case, congress could override judicial decision. 
i) Graham v. Richardson: states c/n deny welfare benefits to aliens b/c are discrete & insular minority so heightened scrutiny is approp. Aliens pay taxes into system, should get benefits (moral reciprocity) 
ii) In re Griffiths: applied heightened scrutiny prescribed by Graham to invalidate Connecticut’s exclusion of resident aliens from law practice. 
iii) Sugarman v. Dougall: strikes down NY law providing that only American citizens may hold permanent positions in the competitive classified civil service. (1) History of prejudice: nativist prejudice that has a racial dimension, (2) Irrelevant to legitimate state purpose: needs to be contextualized properly to ensure not being used for discriminatory purposes, (3) Powerless minority: not able to vote. 

(1) Not always salient, immutable or have history of irrat prejudice (US one of most hospitable countries to immigration)
(2) Dougall Exception: allows state to discriminate vs. resident aliens in hiring for jobs that perform a political function.  Citizens have duties of citizenship, so should be accorded the rights closely associated with citizenship before others.
iv) Foley v. Connelie, 1978: p. 812 court upheld state regulation that forbid resident aliens from serving as state troopers.
v) Ambach v. Norwick, 1979: p. 812 court upheld state regulation that excluded resident aliens from teaching in public schools, applied to those that could have sought citizenship but chose not to.
vi) Notaries public are purely adminstrial and no power of political influence: Bernal v. Fainter: Dougall exception c/n justify Texas barrier to aliens becoming notaries public. 
vii) Fed cases: upholds these exclusions in deference to fed power over immigration policy in their area of plenary power.  Characterize these cases not as equal protection but rather as immigration federal cases. Pp.813-14 (Toll v. Moreno, Hampton (exception to federalist deference) , Mathews)
b) Illegitimate Children: primarily issue in det inheritance rts, usually involves exclusion of illegit child. Pp. 815-17
i) History of prejudice: children have been demonized over a situation he is powerless to change.  Reinforcing values of the traditional family
ii) Irrelevant to legitimate state purpose: 
(1) When the state is cutting off inheritance rights entirely this has been found irrelevant to state purpose. (Trimble) But if just subordinating claims of illegitimate children to legitimate children may be upheld. (Labine).
(2) If there is no opportunity for the parent to legitimate may be struck down. If there is a reasonable way for the parent to legitimate the child and he chooses not to, may be upheld.  Lalli. Addresses is issues of fraud w/ wills. Need to make certain you are the illegit natural child. 
(3) P. 817 paternity suits can be cut off after 2 or 6 yrs. SC struck down cutoffs (Mills, Pickett, Clark) using intermediate scrutiny (gender standard). 
iii) Powerless minority: not entirely powerless, they do vote, but they lack an organizing force.
c) Mental Retardation: concerned about community distaste for retarded people, though d/n find it to be as suspect as race. Ct more willing to handle this than w/ mental illness but d/n want to declare it as a suspect class (closer to aging). Should leave this to politics to draw lines. 
i) Immutable: has genetic factors, may be immutable.
ii) Salient: generally not, people may look normal.
iii) History of Prejudice: there are nat laws combating this so has been clearly recognized as issue. 
iv) Irrelevant to legitimate state purpose: isn’t always irrelevant that you are retarded, may be relevant for the state to differentiate on this basis in order to protect the interests of the mentally retarded.  Leads to reluctance to declare this a suspect class.
v) Powerless minority: a/n powerless b/c natn’l legislation has been passed on their behalf.
(1) Cleburne v. Cleburne Living Center, Inc., 1985: court strikes down local zoning decision requiring a special permit only for a home for the mentally retarded using rational basis analysis.  Though the court appears to apply a higher level of scrutiny.  The facts suggests the community is targeting the mentally retarded for constitutionally unacceptable reasons and is irrational hatred that we d/n permit. Marshall dissent: mental retardation involves issue of suspectness that deserves intermediate scrutiny. Not just rational basis or strict scrutiny as majority asserts. 
vi) Why not extend heightened scrutiny to cover mental illness? Slippery slope of covering everything, vague definitions of what it constitutes. Long history of stereotyping of mentally ill. But not salient, not immutable (may be treated), politically powerless (large numbers of ppl w/ mental illness, acts passed on their behalf) or irrelevant (limited capabilities so relevant).
d) Age: pp. 823-24 upheld laws based on age, not a suspect class.  (Mass. Bd of Retirement v. Murgia, 1976).  The court has found that age can be used as a proxy for competence in certain jobs. Crudely correlated w/ rational distinction and no history of irrational prejudice. 
e) Poverty: pp. 824-25 the court has refused to declare poverty a suspect class. Only suspect when in connection w/ voting (poll tax).  The court is not an agent for economic regulation. 2 arguments: fundamental rts case when income is below set amount, or suspect class. Both denied. 
i) Immutable: d/n apply here, there is class mobility.  If this were an entrenched class system may view this differently.
ii) Salient: not necessarily.
iii) History of prejudice: still present, but court reluctant to step into economic realm.
iv) Irrelevant to legitimate state purpose: may be once fall below a minimal subsistence level.  (Rodriguez) Michelman: Not suspectness argument but argument of fund rt to eco min.  
v) Powerless minority: have been less able to organize; low voting rate. Women b/c live w/ men, poor, gays/lesbians b/c of closet have difficulty organizing. So ct should give more wt to their voice (Beyond Carolene Products) Much of political power comes from money. But experience of ghettoization led race/religious minorities to have political solidarity. 
f) Sexual Orientation:
i) Romer v. Evans, 1996:p.825 suggested that gay rts are const rts. Court strikes down amendment to Colorado constitution that prevented legislation giving rights to homosexuals using rational basis analysis but looking more closely.  Legislation targeted a politically active human rts movement and denies them legal rts. C’ve argued this as voting rt case b/c targeting a group and limiting their political influence. But gays/lesbians could secure repeal of amendment w/ voting rts process and thus w/n be deprived of voting rts. Begins opinion citing Harlan dissent in Plessy. Thinks that there is analogy b/c constructing a group of outsiders into a diff that never existed (American tradition).
(1) Alleged purposes d/n match w/ what they are doing here, irrational basis for law since disprop impact. Like Reed, strikes down law under rational basis but later admits to intermed scrutiny.
(2) Immutable: controversial, have an orientation, what you choose to do about it is your choice.
(3) Salient: not necessarily.  Able to modulate the impact of the stigma.  Similar to religion, can choose to be public or private.  
(4) History of prejudice: sex acts were criminalized in Bowers, this case d/n overrule it.  Character of history is that homosexual acts are unspeakable.  This movement is challenging that assumption by questioning dominant beliefs.  Bowers continues to stand based on:
(a) Character of fundamental right: have a fund rt to intimate life but is distinguished by sexual nature in Bowers.
(b) Justify state intrusion: non-procreational sex is always wrong, degrades gender roles.
(5) Irrelevant to legitimate state purpose: Bowers can be good law w/out criminalizing public identity of being a homosexual just like state c/n deprive people of rts b/c of their religious convictions in Mormon cases (if publicly identify self as Mormon, not subject to criminal sanctions, only if engage in polygamy).  The state is violating central American principles of :
(a) Conscience: legislation directed against public identity which is very close to the religion clauses.  D/n focus on immutabilty and salience, want to link directly to the religion clauses and their suspectness analysis, may have more force than race arguments.
(b) Speech: by removing protections for this group, hindering their rt to free expression.
(c) Gender degradation: strong element of sexism in these laws, rooted in issues of gender identity, need respect for autonomy.
(6) Powerless minority: able to organize here but d/n have support of the majority and fear of stigma hinders efforts to increase representation.
(7) Dissent: gays have political power far beyond their numbers. As get more power, less worthy of protection. (But d/n need to rely on this factor if look at issue as similar to religion)
ii) Gays in the Military: “Don’t Ask Don’t Tell” Policy, compromise with Congress to desegregate the military sexually but quietly.  Implicates free speech issues, targeting a public identity claim.  Cts defer to the military, must be free to det policy thru Congress/democratic process.  Ppl waive rights when they join the military. Like gender b/c put on pedestal and judged according to sexual activity.
(1) Pregnancy and physical diffs may be relevant for gender but arguments d/n apply to gays. Britain, Germany, etc have integrated gays. 
(2) Remaining issue is morale/group cohesion but can have same reqs for monitoring misbehavior w/ gays as w/ other groups. Proxy for bigoted opinions/discriminates vs. gay rts supporters. Still may think someone is gay and act differently w/ this policy—witchhunt mentality. 
iii) Gay Marriage: difficult to recog as fund rt when Bowers is still on bks. Should be allowed b/c of anti-miscegenation implications, sex discrim to forbid marriage b/w parties of the same gender.
6) The Strict Test:  Fundamental Rights and Beyond (Minimal Welfare Rights)(pp. 840-916)

1) Analysis:
a) Identify the right: rooted in universal human rts (dignity value).  Has an egalitarian component, if the rt is given to one person, must be given to all people.  Fund rts analysis has been expanded to equal protection, on the basis that these rts are needed to protect the enumerated rights (instrumental rights).
i) Voting Rights
ii) Access to the criminal and civil legal process
iii) The right of movement
b) Justification for state abridgement: 
i) Clear and present danger (free speech)
ii) Compelling state purpose (religion, constitutional privacy)
2) Voting Rights: concerned with the just distribution of power.  Two types of cases:
a) Qualification: poll taxes, own property, must be party member in last election, candidates denied equal access to the ballot.  These are unconstitutional burdens on the fundamental right to vote

i) Harper v. VA State Bd. of Elections: strikes down a $1.50 poll tax b/c everyone should have the rt to vote and qualification based on invidious discrimin.  Equality in voting rts is instrumental to secure human rts and poll tax d/n help democracy.

(1) Dissent: 
(a) Harlan Originalist: majority is making a historical attack. Worried about saying voting rts are basic rt b/c at the founding there were universal property reqs. Needed property to be indep of pol corruption and to be indep voter, poll tax promotes civic responsibility.
(b) Black thinks this decision is natural law and making up a fundamental rt. 

(2) But since founding have momentous changes in voting rts. Poll tax has racist history so majority of ct is skeptical of orginalist view of voting rts. 
(a) XIV Amend: rests on protection of discrete minorities, allows the ct to ensure that this command is obeyed. (Ely fair rep imperative).  Stepping away from history of privileging property rts over human rights.

(b) XV Amend: mandates no racial discrim in voting, further undercuts the close linkage between property and voting rts.

(c) XIX Amend: women get the vote though most of them d/n own property.

(d) XXIV Amend: removed poll tax for federal elections.

(e) XXVI Amend: 18 year olds get the right to vote.

ii) Kramer v. Union Free School District No. 15 (1969) p. 841 Property req (real property) to be able to vote is struck down as unconstitutional under strict scrutiny. Addresses democratic objection to judicial review. Outside area of human rts, judiciary s/n act b/c can be resolved democratically. But ct now addresses args that were deemed as political b/c sometimes you c/n trust democracy to give you fair rep. So ct’s work is legit b/c it renders democracy more fairly rep in way that democracy c/n. Must be anti-originalist when it threatens fair rep. Dissent: this decision is not following historical precedent. Originalist view.

iii) Limited purpose districts struck down: Phoenix, Salyer Land p. 843

iv) But continue to allow disenfranchisement of felons: Richardson v. Ramirez p. 843
b) Weighting: reapportionment, racist gerrymandering (Gomillion), political gerrymandering, proportional representation. 

i) Reapportionment: Politicians have tendency to entrench their own power so may not reapportion. Need to break this cycle by Ct intervening.
(1) Baker v. Carr p.846 equal protection challenges to legislative apportionments WERE justiciable. But d/n say what standard is to review these apportionments. Now there is a stronger interest in voting rts and fear of malapportionment where votes of ppl in some districts count more. Shift from rural to urban areas so need to change rep structure or else only cater to rural interests. Clear violations of const. req not rectified by state legislature so cts step in. Old arg was that ct c/n determine what was necessary for republican govt, was political question. 

(2) Reynold v. Sims, 1964: issue of unfair rep. Warren majority struck down a reapportionment plan that diluted black vote using the principle of “one person, one vote.”  All districts need same amt of ppl in general. More scrutiny of certain districts. Normative appeal is that it is req of justice and equality. And is also the  easiest to administer. This clear and enforceable standard was the best way of effectuating fair rep
(a) Dissent (Stewart) majority’s principle may give less rep to minorities and is not J the ct should be making. Need a little deviation and 1 person, 1 vote is too crude to capture normative command of fair rep. Deviation will take into account small counties & allow more rep than would have under pop based principle. Senate is NOT subjected to one person, one vote idea so why should state be?

(3) Pp. 852-53: strict application of “one-person, one-vote” in congressional districting but more flexible in state districting (b/c of federalism idea). Has allowed supermajorities as consistent w/ principle. Success story b/c as result of this opinion, lots of reapportionment. 

ii) Gerrymandering: racial gerrymandering is condemned what about political? Low level of scrutiny based on Gaffney.
(1) Proportional rep: parties get a share in Parliament based on their total share of the vote. Even if minority, you get rep in proportion to the % of ppl who vote for your party (guarantees minority rep). 20% of ppl vote for X party, so 20% of Parliament made up of X party.

(2) C/n just have proportional representation as a measure of fairness in political rep b/c has probs of coalition gov’ts and accountability to the party and not the ppl

(3) Davis v. Bandemer, 1986:p.855 struck down a redistricting that entrenched a political majority w/in it, thought this would frustrate majority rule.  Fuzzy standard based on “continual frustration of the will of the majority.”  Hard to determine this based on one election.

(4) Vieth v. Jubelirer (2004) p. 859: retained some political gerrymandering as justiciable. Challenge to a Pa. redistricting scheme drawn in the wake of 2000 census that had unfairly advantaged Rep. candidates. To test pol gerrymandering need to det if classifications have been applied in an invidious manner OR in a way unrelated to any legit legislative objective. 

(5) Shaw v. Reno (Shaw I), 1993: overturns a redistricting plan that increased minority rep in No. Carolina b/c believed that race was the only factor used to determine the boundaries. Legislature allowed partisan considerations to dominate and control the lines drawn, forsaking all neutral principles. S’ve also used compactness and contiguity in line drawing.  

(a) As in Adarand, the court is not distinguishing b/w stigmatizing and ameliorative uses of line drawing.  Saying this is the same as Gomillion line drawing.

(b) Heart of Marbury: c/n be overruled by Congress, in core of equal protection.

iii) Ballot Access: strict scrutiny applied when politicians are being denied ballot access.  Robust jurisprudence ensuring access and due process.

2) Access to Cts: Indigency matters, c/n have equality before the law if ppl are forced to pay who c/n.  P. 860

a) Criminal Law: can have devastating impact, equality here is instrumental, like voting rts, must have equal access.  This same level of access has been extended to civil law. 

i) Griffin v. Ill.: (1956) p. 861 transcript for appeals NOT const. rt but fact that poor person c/n buy it is const. issue. State must provide trial transcript to poor criminal when appealing conviction on non-fed grounds

ii) Douglas v. Ca. (1963): state must appoint counsel for indigent D for first appeal which D has a rt to.

b) Civil Law: extending equality rts in the tradition of privacy to marriage, paternity tests, divorce (Boddie), termination of parental rights (MLB v. SLJ).  Where there is no alternative, c/n disadvantage the poor in intimate matters. 
c) Harlan: Lochnerizing decisions. Indigency d/n matter b/c US built on social inequality & mkt system. But judges d/n see this as Lochnerizing b/c indigency is in connection w/ a basic rt (equality before civil and criminal law) and thus matters. Shows limitation of indigency rt though b/c it needs to be in connection w/ const guaranteed rt for it to be protected. 
3) Poverty

a) By late 20th C, strong background of jud rev in equal protection prompted lawyers to try and get fund rt in eco min. Voting Rts Act of 1965 guarantees ppl of color their 15th A rts—judiciary c/n handle this so Congress stepped up. Why don’t we have a fund rt addressing poverty? We have fund rts of free speech, religious liberty, voting rts, access to the cts, etc.
b) Background: no fund rt to eco min recognized by McCulloch: judiciary is better suited to leave eco matters to Congress. More recently rejected as well. 

c) See Dandridge: rt to eco min is NOT justiciable (p. 871); Lindsey v. Normet: no fund interest in decent shelter and possession of one’s home
4) Right of Interstate Movement:

a) Privileges & Immunities: guarantee in Art. IV, sec. 2, which requires states not to discriminate between residents and non-residents w/ regard to benefits.  Protection of human rts not limited to the Bill of Rights, Reconstruction Congress was self-consciously invoking previously recognized rights.  Moving in this direction to expand protection of basic human rights.

b) Negative Commerce Clause: requires states to justify any undue burden on interstate commerce.  The court will not rest on this ground b/c Congress could consent to the burden.

c) Equal Protection: rt of movement is a basic rt needed to ensure equal protection.  Any burden that effects interstate mobility is undue.  Once court grounds the right here, in Marbury core, no congressional override.

d) Cases:

i) Saenz v. Roe: court struck down state welfare regulation that limited welfare benefits for new residents to what they had received in their former state.

ii) Shapiro v. Thompson: court struck down state welfare regulation imposing residency requirements for qualification for benefits.  The states purpose was to ebb the flow of welfare recipients from states with lower benefits.  

5) Education:

a) History of property taxes funding stems from desire to assure parental control over ed. Parental involvement is indicator of children taking ed seriously. Prob was that property rich districts will tax themselves more b/c they have more resources than property poor districts. To try to equalize this disparity, state gives school system some money (foundation plan). 
b) But in Edgewood district (poor), taxed 1%+ foundation plan =$333/child whereas Alamo Heights (affluent) taxed .85% for $330/child +foundation plan=$594/child. Diff in tax burden and the amt per child are the inequities sued over.  San Antonio Indep. School Dist. v. Rodriguez, 1973: upheld the state ed resource allocation scheme as constitutional.  These issues are best left to local control.  

i) Powell: suspect classification analysis is not the way to conceptualize this issue b/c poverty is not a suspect class and education is not a fund rt. 

(1) All indicators of suspectness pointed away from inequality in this case, no correlation b/w the amount of property w/n a district and the amount of wealth.  There was no disproportionate impact on a suspect group, numbers of Hispanics was not tied to the districts. 

(2) Fear slippery slope into Lochner: if step in to equalize ed funding, what about employment, housing, d/n want the judiciary setting standards--should be left to the democratic process.  Concerned w/ ct-imposed remedies in this area and overruling Dandridge and Lindsey.
(3) D/n want to make equal resources/expenditures on students the measure of equal ed Cullman and Jenks study that indicated that these factors d/n correlate, throwing $ at poor ppl d/n affect education, only desegregation did. 

(4) Proposed remedies (p.877) are in the sphere of legislature and is a political Q.

ii) Marshall dissent: fund rt to a min ed, children s/n be allowed to fall below this level.  Ed c/n be separated from other rts, need it to take full advantage of voting and other incidents of citizenship.  Education is closely linked to free speech and is key to social mobility. Distinguished from housing and employment that Powell worries about. Calls for intermediate scrutiny and compares to illegitimacy cases b/c imposing disadvantage on children. 
(1) Appropriate case to elaborate implied fund rts b/c political process has been ineffective for indigent children so ct needs to step in to protect their rts.
(2) But should this be carried over to min welfare rts? 

(a) Michelman: minimal subsistence is not about equality, focuses on those who are deeply disadvantaged, this should trigger concern in a wealthy country.  Wants the S. Ct. to establish a floor, if conditions fall beneath this should raise issues of constitutional concern.  

(b) The court declines to accept this argument.  (See Dandridge, Lindsey v. Normet).  Too difficult to enforce an eccentric theory of economic justice through the constitution (min floor may differ for different ppl—include love? Food and shelter? etc).  Only way to do this is through the electoral process b/c is McCulloch-like question.

c) Plyler v. Doe, 1982: strikes down TX law excluding children of illegal aliens from ed entirely. Law is creating an underclass in society and giving NO min education. Though ed is not a fund rt (Rodriguez), and classification on the basis of illegal alienage d/n create a suspect class, court analogizes to the illegitimacy cases to hold that c/n disadvantage children for the acts of their parents.  Total deprivation raises constitutional hackles.  (may be an example of beneficent Lochnerizing) 

i) Marshall Sliding Scale: this is an intermediate scrutiny case though still maintaining education is NOT a fundamental right. State’s purpose for abridgement: under heightened scrutiny, more than rational basis required.  Ct finds the state’s reasons are not sufficient for total deprivation.

(1) Illegal aliens are not bearing burdens of citizenship, s/n get its benefits.

(2) Raises the cost of education for all.

(a) Likely to leave the country

ii) Dissent (Burger): extreme ed policy that is stupid but not barred by the Constitution. Should use rational basis review
O. State Action and the Enforcement of Civil Rights

Congressional Powers

	
	Commerce Clause
	Reconstruction Amendments

	Judicial Enforcement


	National: 

(1) Any commerce within necessary & proper

(2) Any group

States:

Negative Commerce Clause


	States & National:

Suspect class  (express or implied) or  Unreasonable Burden on Fund Rts  (Free speech, religious liberty, privacy, voting rights,  access to civil/ criminal justice, mobility)



	
	
	


	Expanded State Action

	Public function: some central function of state, exclusive & nondelegable 
	Nexus

	(1) Company towns

(2) Parks

(3) Political primary
	(1) State enforcement and restrictive covenant

(2) Lease & public duty

(3) Permission 


Wills | [??] | Private Club | Private Non-Sectarian School | Home Life

	Judicial Enforcement
	Congressional Enforcement

	(1) Literacy tests OK – Lassiter
	(1) Illegal: South Carolina v. Katzenbach

	(2) English language literacy OK— Cardona 
	(2) Illegal: Katzenbach v. Morgan

	(3) Age discrimination OK—Murgia 
	(3) Oregon

	(4) At large district OK
	(4) Illegal


1) Congressional Enforcement Powers
a) Commerce clause: thin judicial enforcement, any commerce w/ necessary & proper connection to nat. economy. As long as what’s regulated is commercial, likely to fall w/in commerce class. Exceptions: Civil Rts Act of 1964 anti-discrim provisions upheld, Anti-Gun Act unconst (Lopez), and Violence Against Women Act also unconstitutional (Morrison).
b) Reconstruction Amendments: 13th, 14th, 15th A: robust judicial enforcement and use of fed power to enforce civil rts. Judiciary creates Equal Protection analysis of suspect class, unusual burden on class, and express vs. invidious discrim (unconstitutional weighting of vote, voting rts cases). Congress c/n override this under Marbury, so question arises what legit scope of Congressional powers (remedial theory vs. substantive theory)
i) Voting Rts Act of 1965: Katzenbach, Morgan, Rome
ii) Voting Rts Act of 1970: Oregon v. Mitchell
iii) RFRA of 1993: unconst. in Boerne
iv) Violence vs. Women Act of 1964: unconst. in Morrison
2) State Action (pp. 917-926)
a) Background: during Radical Reconstruction period Congress took on responsibilities that had previously been left to the states.  States w/n enforcing laws to protect blacks from reenslavement.  Led to drafting of 14th A which applied national law ONLY to the states not to private parties.  
i) Statutes enacted to give the Reconstruction Amendments force: often extended enforcement beyond state action (see below).  The statutes derive their authority from the 14th A, which is limited to state action, to the extent that they go beyond this they are arguably ultra vires.  These statutes become dead letter when the North withdraws from the South, but are later revived during the Civil Rights Movement, leads to passage of the Voting Rights Act of 1965.  
ii) 4 approaches around state action req: (1) State action interpreted broadly (Harlan), (2) may be possible of §5 of 14th A to extend anti-discrim imperative further than judiciary can (Brennan in Guest), (3) 13th A has no state action req, so if can ground legislation in §2 of 13th A can apply legislation w/out state action req (Runyon), and (4) no state action req w/ interstate movement, etc. 
b) Civil Rights Cases, 1883: the court struck down the Civil Rights Act of 1875 as it was ultra vires as applied to private citizens.  Read w/ Plessy, Lochner, etc b/c tears heart out of fed enforcement and Reconstruction Amendments.  Open accommodations provision: anyone who goes to hotel/restaurant c/n denied service b/c of their race, but no state action here. Later becomes Civil Rts Act of 1964. 
i) Bradley: Introduced distinction b/w public and private enforcement.  Wants to draw the line, d/n believe slavery necessarily leads to discrim, afraid that to go that far would open up personal interactions to scrutiny. Outside scope of 14th a b/c of state action req.  Reserves the ques of whether this law would be const under Commerce Clause since Congress is authorized to reg business. W/n allow under 13th A what is unconst under 14th A (overruled by Runyon, Jones).
ii) Harlan dissents: represents the structure of the current law. 
(1) 13th A: power to move anti-discrimin imperative beyond public into private sphere, but not everywhere.  Certain business practices have public character to which the 13th A could be applied.  Public conveyances are highly publicly regulated and licensed businesses, so have quasi-public functions.  Approp to extend public accommodations doctrine into these areas.

(2) 14th  A: relies on Citizenship Clause in sec. 1 – “All persons born or naturalized in US, and subject to the j/d thereof, are citizens of the US and of the State wherein they reside.”  No state action limit in this clause and implies equal rts.  Further the Necessary & Proper Clause gives Congress the power to enforce equal citizenship, i/n confined to state action. 
(3) Limitations: realizes rts in conflict w/ the rt of privacy (liberty vs. equality) – “If one citizen chooses not to hold social intercourse w/ another, he is not and c/n be amenable to the law.”  Sometimes Equal Protection will have to yield to the rt of privacy. 
c) P.892:  Cruikshank: lynching by private parties c/n be reached but if lynched b/c assembled to protest fed law, then can reach it b/c not limited by state action req
d) Civil Rights Act of 1964: public accommodations legislation grounded on both the Commerce Clause and XIV Amend, sec. 5 enforcement powers.
i) Heart of Atlanta v. Katzenburg: S. Ct. finds the act constitutional, dictum indicate that there is ample power in the Commerce Clause to regulate this type of business.  D/n matter whether public or private. Human dignity v. Commerce: if really about human dignity, should be grounded on enforcement powers in 14th A § 5, and would have overruled Heart of Atlanta.  Some argue that degrades the issue of civil rights to protect under the Commerce Clause. The Warren Court: expands case law in accord with the Harlan dissent above.  
e) Public Function: Extends the anti-discrimin imperative to private institutions w/ public functions, private property exercising non-delegable, exclusive powers of the state – company towns (Marsh v. Alabama), private parks, political primaries.
i) Marsh: (1946) p. 894 corp town must allow person to distribute religious lit on premises, is a public forum. That corp owned title to town c/n justify impairing public’s interest in free comm. channels.
ii) Ct extends to shopping centers & then w/draws b/c shopping center is no longer public forum under fed law.  
iii) Evans v. Newton p. racist Senator sets up park under his will for “whites only”. Private parties run park to maintain his donative intent but was originally run by the city.  So principle of anti-discrim can extend to park w/ this image and history as originally being a public park. If extend to private park then can extend to private schools (Harlan dissent). Narrow holding to avoid Harlan’s worry.
iv) White Primary Cases: Democratic party tries to remain all white. Ct refuses attempts to privatize the issue. Facial exclusion from primary is per se unconst. (Nixon). White primary by state convention violated 15th A (Smith). Under 15th A, blacks c/n be excluded by pre-primary elections of voluntary, private club of white Dems. Essentially has same function as primary b/c of the clubs power. (Terry). Ct most likely to buy state action def in private utilities & sale of gds entrusted by warehousemans to satisfy liens when procedural DP involved. (Jackson, Flagg Bros).
f) State Nexus: private activity that is in some way commanded or allowed by the state.  The activity may look private, but it is state activity.  Includes state enforcement of restrictive covenants (Shelley v. Kramer), finds these to be in the nature of zoning, also lease and public duty and permission cases. 
i) Lease or public duty cases: state leases restaurant that discriminates so state then has public duty to strike down.

ii) Permission: open housing law repealed by ppl of CA, which gave permission to racial discrim which was inconsistent w/ state neutrality and constituted state action. More likely to find state action when racial discrim than gender or sexual orientation discrim

3) Beyond State Action:  Congressional Enforcement Powers (pp. 962-984)
a) 18 U.S.C. § 241 Conspiracy Against Rights: fed courts protecting basic civil rts by imposing criminal sanctions.  Not restricted to state action, could be applied to private citizens. p. 887
i) U.S. v. Guest, 1966: upholds the prosecution of private citizens for conspiracy vs. civil rts.  Believed that there was some state involvement in the murders of civil rts advocates, though the crime was committed by private parties, so never get to the application of the statute to private parties.  Majority d/n believe Congress intended for the Civil Rights Act to reach private activity, but believe they could have. 
(1) Clark Concurrence: d/n believe case needs to be cabined into state action since involves interstate actions (interstate rt to travel).  In dictum notes that Congress has power under 14th A §. 5 to extend the anti-discrimin imperative to pure privately motivated conspiracy. Recognizing that Congress may be able to extend power beyond what judiciary may be willing to do.
(2) Brennan dissent: expansively reads congress’ enforcement powers, can reach more deeply than the ct because it can engage in fact finding.  Under the Necessary & Proper clause, Congress can det that the only way to protect civil rts is to extend anti-discrimination enforcement into private sphere.  Congress could also decide to extend this through the criminal law to properly enforce against any private party intimidating state/public official or private parties trying to enforce anti-discrim law. Rds out state action req.
ii) Price: p. 932 civil rts advocates murdered in the So. Conspiracy can reach private Ds who engage w/ state officials in prohibited action under color of law, just need to be a willful participant. Decided under 14th A. Both §241 and §242 applied b/c of coordination w/ “state” official. 
b) 18 U.S.C. § 242 Deprivation of Rights Under Color of Law: criminal statute with state action req, acting under color of state law.  Realize need to protect blacks from law enforcement actions.  (Price). P. 887
c) 42 U.S.C. § 1981 Equal Rights Under the Law: no state action req, all persons protected vs. discrim in the making of contracts.  
i) Associational Freedom (Jaycee’s Trilogy): p. 1415 private clubs required to admit women, finds gender equality to be more impt than associational liberty.  Find that clubs are not purely expressive, but are professional organizations and must yield to the anti-discrimination imperative. See also Directors Rotary Club, NYS Club Assoc. reps tension b/w equality and liberty.
ii) Boy Scouts v. Dale only case where associational liberty wins over sex orientation.
iii) See Jones v. Mayer: 
iv) Runyon v. McCrary, 1976: p.887 applies anti-discrimin imperative to private non-sectarian schools.  Recognize that ed institutions have free speech and privacy aspects, but these must yield.  Still draw the line at religious schools, closer to core beliefs. Used 13th A argument. Brings in arguments of free speech protection of racist speech and as long as not harming students physically s/n compromise religious school’s moral independence. 
(1) Could you extend this to gender if 13th A extends to gender? No: race more invidious and irrational than gender. Do we want to end Smith College? May mean that religions would have to have female priests.  
(2) Is education outside realm of free speech b/c of Brown? 
d) 42 U.S.C. § 1982 Property Rts of Citizens: not limited to state action, any American who uses property rts in a racially discriminatory way violates fed law. P.887 Below are also Nexus cases. 
i) Shelley v. Kramer: struck down a restrictive covenant enforced by a ct, involves state action, & violates 14th A and this statute, but not extended to wills or other contracts. Derivative of 14th A, racial animus in zoning is unconst., also true of private arrangements that achieve the same end (serve public function in this way).  C/n use public power to support racial animus. 
ii) But wills are a private wish based on selectivity of private association, have to allow ppl to have this autonomy. But wills are enforced by the state so does this make them state action? Ct thinks requires something else and takes narrow view of this.
iii) Evans v. Abney: p. 904 park that had been racially restricted and forced to desegregate is allowed to revert back to heirs under cy pres doctrine b/c his essential intent is frustrated. But park has been in public domain for such a long time
iv) Bd Directors of Trusts: (Girard College): wants all white male school but this is overturned b/c bd that operates the school is an agency of the state. When state ct substituted private trustees to carry out Girard’s will after this decision, it was struck down 10 yrs later as unconst. state action to substitute private trustees.
v) Buchanan 1917 Race based zoning is unconst. even in Plessy period.
vi) Jones v. Mayer: (1960) court upheld congressional legislation reaching private discrim under 13th A, not limited to state action.  Based on the Harlan dissent in Civil Rights Cases emphasizing that racism places the “badge of slavery” on a group of persons and any attempts to extend this cultural history will be disallowed.  Gives new content and broadens scope of provisions of fed fair housing statute. No state action req when racial discrim so enforcement can go into private sphere! 

vii) p. 945: not bona fide social club b/c no plan/purpose of exclusiveness, open to every white person w/in geographic area, no selective element other than race: Sullivan v. Little Hunting Park: Corps’ refusal of membership assignment was interfering w/ rt to lease. Rt of associational liberty trumped by racial equality. 
(1) Also related to cases where women want to be a part of the “All Boys Club” for club’s quasi-econ and social functions that lead to social mobility. So leads cts to say gender equality trumps associational liberty.  
e) Trespass actions and sit-in cases: Trespass law in public restaurant may be state action but not w/in private home (never a majority of ct that said this). Bell: Shelley should govern when restaurant discrim. Black dissents: whereas Shelley involved willing buyer/seller, these cases d/n so shouldn’t be governed by Shelley. Issue mooted by Civil Rts of 1964 under Commerce Clause. 
f) 42 U.S.C. § 1983 Civil Action for Deprivation of Rights: anyone who restricts the rights of citizens will be held liable, not limited to state action.  

i) Monroe v. Pape:  permit a dmg action vs. police officers for unlawful invasion of P’s home and for illegal search, seizure and detention.  Specific intent req of Screws for crim cases not applicable 
ii) Under color of law also refers to “custom, usage of any state.” Adickes: Harlan: custom must have the force of law by virtue of persistent practices of state official. Brennan’s dissent arguemtn that custom meant the custom of the ppl of state not custom of state officials and a widespread, longstanding practice not necessarily backed by the force of the state. 

g) 42 U.S.C. § 1985(3) Conspiracy to Interfere with Civil Rights: d/n req state action based on 13th A 
i) Private conspiracy cases: uses 13th A 
(1) Collins: Court held there was a state action constraint, c/n reach purely private behavior.

(2) Griffin: Court held there was no state action constraint, anything motivated by racial animus will go against the criminal conspiracy statute. Rediscover 13th A and rt of interstate travel to reach private conspiracies. But d/n extend this to labor unions later. 
ii) Attempts to extend to Women’s Rights: want to apply to cases motivated by hostility to the right of abortion, implicated gender animus.  Contested because not all women are pro-choice, not all decisions involve sexism.   Sp c/n extend racial animus test of 13th A b/c d/n have same animus (Bray).  The issue was rendered moot by federal law, applied RICO and enacted the Freedom of Access to Clinic Entrances Act of 1994. See also Jones v. Mayer below

4) Enforcement of Civil Rights and Reconstruction Amendments (pp. 984-1021)

a) Enforcement power derived from:

i) Commerce Clause: broad cong enforcement powers, limited jud rev based on rule of clear mistake.

(1) Subject matter: any business w/in the states which in the aggregate can have any effect on interstate commerce.  Within its subject matter, Congress can do whatever it wants.

(2) Purpose: any purpose will do limited by Lopez and Morrison, c/n apply to something non-business like ed.

ii) Reconstruction Amendments:

(1) 13th A, sec. 2: “Congress shall have the power to enforce this article by appropriate legislation.”

(2) 14th A, sec. 5: “The Congress shall have power to enforce, by appropriate legislation, the provisions of this article.”

(3) 14th A, sec. 2: “The Congress shall have power to enforce this article by approp legislation.”
b) Congressional Enforcement v. Judicial Review: Congressional enforcement under the Reconstruction Amendments raises questions of judicial supremacy not involved when enforcing under the Commerce Clause.  If the court finds a suspect class, expressly or impliedly endorsed, or if a fundamental right is unreasonably burdened, the legislation is per se unconstitutional.
i) Judiciary: constrained by arguments of principle.
ii) Congress: may take remedial action that goes beyond judicial enforcement.
c) Voting Rights Act of 1965: congressional enforcement of the 15th A and 14th A §1 equal protection.  Based on congressional findings that voter registration test or device was qualifying the rt to vote, was used to deprive blacks of the rt to vote, and that blacks had resultant low voting rates.  Determined that several remedies were required w/in the covered areas:
i) No literacy tests: all test would be suspended.
ii) Pre-Clearance Requirements: lawyers at DOJ must decide that any proposed changes are consistent w/ the command of the VRA.  Must ensure that the changes d/n have discriminatory effects.  Based on J that states could not be trusted to protect the interests of black voters, must be put in the hands of a more trustworthy institution.
iii) Federal Examiner at each polling place: to ensure that the anti-discrim mandate is being enforced
d) Cases challenging congr enforcement authority: §5 arg that Congress is compromising §1 Marbury power thru its enforcement power. Ct d/n want to allow substantive power & limits scope of remedial power in Boerne. 
i) Lassiter v. Northampton Cty Election Bd., 1959: S. Ct. allowed a literacy test to continue.  Found that ability to read and write could have some impact on proper use of the ballot.  No history presented to the court on the effects of these test on black voters—thin judicial record of facts.
ii) Significance:
(1) Congress disagrees w/ S. Ct. J: conducts fact finding, uncovers long history of discrim.  Literacy d/n fairly measure the underlying values espoused by the ct b/c the test were administered by the Southern Oligarchy in a biased way.  Grandfathered illiterate whites and only excluded Blacks. Due to long history of unequal opp in ed for blacks (revealed by Brown), s/n be used as further ground to disenfranchise. 
(2) Harlan: notes that this type of fact finding is something the court c/n do.  Essentially VRA overrules Lassiter based on a new factual record.  Shows impact of civil rts movement in uncovering factual discrimination.
iii) South Carolina v. Katzenbach, 1966: upholds VRA as w/in Congress’ enforcement powers under Reconstn Amendmts, but probably struck down under the Commerce Clause. Reconstruction changed balance of power, if basic rts are threatened, then no state power over them anymore.  If the judiciary and congress agree that there is a history of discrimination, there is no impediment to congress securing the rts thru its enforcement powers, as long as a reasonable J has been made.
(1) Necessary & Proper enforcement: Congress c’ve found that this was reasonable way to protect these rts.
(2) Remedial legislation: congress had an elaborate fact finding, saw the depth and pervasiveness of racism in the So.  Accepting normative J that there can be no deprivation of fund rt of voting, Congress can implement these remedies. Only applied to those states who meet coverage formula—suspend literacy tests for 5 yrs from last act of substantive voting discrim, Justice Dept has to approve voting system changes, and fed examiners are put in place in EVERY election. SC reaffirms Lassiter.  
iv) Katzenbach v. Morgan, 1966: Brennan majority upholds congr action under VRA to franchise Puerto Rican voters (if complete 6th grade in school in language other than English c/n be denied rt to vote b/c of inability to rd/write English), noting that it is unprincipled b/c excludes other non-English minorities in NYC.  So ct would never pass this just for PR b/c is unprincipled so Congress can use its powers to remedy any 14th A pattern of exclusion on suspect grounds (has to switch to 14th A b/c 15th only mentions race and need to address ethnic discrim) b/c not subject to arguments of principle. (See Dworkian, Wexlerian theory on this).  
(1) Remedial interpretation: Congress can suspend literacy tests b/c the prob more dire than judiciary had supposed. (SC v. Katzenbach).  Law eliminates invidious discrim vs.  PRs who had been deprived of rts/opps.  Responds to dissent by noting that expanding rts to grps 1 at a time. If PR gets rt to vote, can secure less ethnic discrim which is necessary & proper.
(2) Substantive interpretation: Congress can act even if the ct h/n found a const violation.  Congress c’ve found that discrimin vs. PRs was happening and could then make NEW normative J that this is an unfair burden on their const rts (given widespread knowledge of non-English speakers on NY politics).  Allowing congress to restrike the balance, where the judiciary c/n. Brennan saying this is just fact finding and thus is OK to expand fund rts, as long as not contracting them (one way ratchet-read more into the rt). Congress needs to decide when it’s contracting vs. expanding rts. Not J review but Congress so can be underinclusive. 
(a) Prob w/ One Way Ratchet: What if Congress did fact-finding and found that life begins at conception and not at the point of viability? Can it pass a law against abortion? This violates the one-way ratchet b/c then infringes on const rt of privacy but expands rts of the fetus
(b) May be a contraction here b/c not giving rts to other minority groups.
(3) Harlan dissent: 
(a) Overstepping Marbury Power: concerned that this expanded cong power will undercut judiciary’s Marbury powers.  For Congress to take this power, it must engage in fact finding, which it h/n done here.  D/n believe congress should be empowered to restrike the balance.  Just engage in fact finding, leave the normative value det of unreasonable burden on a fund rt to the judiciary who uses principled decisions. Congress c/n have substantive powers, at most can have remedial powers on facts of SC v. Katzenbach). P. 954 
(b) Unprincipled decision: why limit to PRs, what about other non-English literate minorities! No principled arg for preferring one group over another.  Placing an undue burden on other minority groups, allowing Congress to engage in interest group politics.
v) Rome v. US, 1980: affirmed DOJ decision to deny pre-clearance to a town that wanted to move from district to at large elections due to its potentially discrim impact, in accord w/ VRA.  If no Voting Rights Act in play may have had a more difficult time arguing that the change violated equal protection – w’ve had to show disprop impact and racist purpose (de jure seg) – but here, Congress has been allowed to make findings that make it easier to find a constitutional violation. Note that in light of Adarand, the ct struck down portions of the Voting Rights Act in Reno v. Shaw.
(1) Mobile: reasonable justification for at large elections. But then Congress found something the judiciary d/n. Disparate impact i/n enough at const level but is enough at statutory level. Congress found long history of racist disenfranchisement of blacks in the South. In this context, disparate impact means invidious purpose. 
e) VRA of 1970: 1st provision: 18 is now rt to vote, impetus is mandatory conscription during Vietnam, 2nd provision:  struck down literacy tests nationwide. Justices was unanimous in finding this suspension constitutional. 3rd provision:  upheld eradication of residency req to vote. 
i) Oregon v. Mitchell: strikes down uniform 18 year old age req in the VRA of 1970 as applied to state elections, can still be used for fed elections.  (Black).  Conflict in how age is defined, is it a qualification or a manner regulation?  If it is a qualification reg,  Art. I, sec. 2 says that states set the qualifications for state and fed elections.  If it is a manner reg, Art. I, sec. 4 says these are set by the state but may be altered by Congress in w/in national interest. TPM can include qualifications (abuse of text!) so Congress can change age in fed not state elections. No one else agrees w/ this reasoning, sees it only as a qualification reg so Congress can only change timing of elections.
(1) Result: 26th A. was passed w/in yr b/c decision was hard to implement given that state and fed elections are administered together. Ramirez: ex-felons and age 21 mentioned in sec. 2, but ct takes different view on the test w/ regard to voting age then felons’ ability to vote. Age is like gender b/c allows expansion of rts although sec. 2 only says male and age 21.  
(2) Stewart majority: find that age is a qualification, so should be left to the states.
(3) Brennan dissent: act is w/in the enforcement powers of Congress b/c it can look into what is an unfair burden.  Looks at history, finds that some states have selected 18 as age of maturity (age for crim resp, marriage, and compulsory school attendance limit, forced to go to war). Arguing that Congress c’ve looked at all of these factors and det that 18 was the better decision and expanded to voting rts.  See this as an expansion of rts, w/in congressional power to grant and render our conception of maturity more principled, coherent and rational. Ct c/n do this b/c 18 is unprincipled measure (some ppl aren’t mature at 18). Ct has fact-finding powers, practical remedies, etc. Complementary role of judiciary in minimal area and expansion by Congress.
(4) Harlan concurred/dissent in part Argument to keep it remedial but d/n want substantive rts power in order to prevent one-way ratchet from not ratcheting up other ppl’s rts. This is heart of Marbury, up to judiciary to do this, congress is overriding this power. This isn’t just factual, ct wants to allow Congress to change meaning of the clause of Art I, §2. d/n protect minorities by allowing majoritarian legislatures to have this power.
ii) Note: Maybe can argue that giving vote to 18 is really remedial. If giving minority a rt then d/n address fears of Fed. #10.  Ct is checking Congress to prevent infringement but is ok when Congress is increasing rts (Dworkin). Dark power of judicial review is to cut back powers of Congress to enforce human rts. But do we want Congress to vote on what rt they want most and allow interest groups to reign?  
f) City of Boerne v. Flores, 1997: struck down Religious Freedom Restoration Act of 1993 as beyond cong authority to enact.  Legislation in response to Employment Div. v. Smith (facially neutral anti-drug law so no free exercise exemption, anti-originalist opinion, w/n harm others-- d/n even look at compelling state purpose) seeking to reinstate compelling state purpose prong affirmed in Sherbert. In core free exercise interest b/c is pt of religious ritual. W/in its Marbury powers, Congress must back off. 
i) §5 powers to enforce privacy, free speech, and religious freedom of 1st A. Fact-finding shows there is a lot religious bigotry and RFRA would protect minority religious views. If no compelling state purpose as applied, must give them an exemption (no compelling state purpose w/ Indians in Smith)
ii) Kennedy: only allow remedial powers of Cong but not substantive. RFRA i/n remedial b/c not proportnl or congruent to scope of harm (too broad). No fact evidence of rel bigotry, rel grps are pol powerful (but these are MAJORITY religions who have this power!!) Congress c/n make normative view that need this protection, RFRA is in excess of remedial powers. Takes Harlan’s approach. 
(1) Statute may be more invidious than we think, b/c it may be infringe on other competing rts (rts of privacy such as denying birth control on rel grounds anti-gay msgs in workplace)

g) US v. Morrison: d/n involve commercial activity so Violence against Women Act unconst. under CC. §5 arg in second part of case that there had been persistent bias in the state justice system.  Feminist outrages so Congress says this is gender-related bias and universities must send this msg to athletes that rape is NOT okay. Congress does elaborate fact-finding that violence vs. women is present. Want to provide remedy for victims on fed level. Gender is a suspect class, so Congress should be able to address this remedially. 
i) Cites Civil Rts cases although it’s been overruled. Race cases undisturbed, d/n need state action (14th A has broad scope of state action and 13th A just limited to race). But gender is a diff case and w/n apply 13th A to women and gives narrow view of 14th A state action req. Gender i/n as suspect as race, so struck down b/c would’ve applied to a private party. 
ii) Breyer/Stevens dissent: element of state action here, can find it gender area if can find it in race area. Elaborate fact-finding showed symbiotic links b/w state and private parties. S/n be so restrictive w/ a remedial case. See Brennan in Guest: Congress should have necessary and proper powers to enforce rts when state cts won’t. 
h) Following cases all involve §5 enforcement powers.  If Ct h/n declared the group of the legislation a suspect class, then the law c/n be remedial. Under substantive theory, all these cases would’ve upheld the legislation.
i) Kimel p. 973: State employees c/n sue states for dmgs for violations of the Age Discrimiantion in Employment Act (ADEA). Unconst b/c age isn’t suspect class, so legislation isn’t remedial but exceeds the req of Equal Protection. Congress must render it suspect class before can remedy it under the “congruence and proportionality” test (need to show widespread irrational discrim)
ii) Garrett p. 974: Congress c/n abrogate sovereign immunity for state-employer violations of Title I of the ADA. Congress has failed to show a history and pattern of unconst. employement discrm by states vs. the disabled to show irrational/intentional discrim. Disability discrim isn’t suspect class (Cleburne). But qualified by Lane which allows suits against the states for money under Title II of the ADA when it involves rts of access to states cts (finds special fund rt there and enough evidence of inadequate provision of public services and access to public facilities).
iii) Hibbs on p. 980 (Family Medical Leave Act of 1993): legislation is upheld b/c gender is a suspect class (although intermediate). Congress may have reasonably found that women should have rt to work and care for children. Relieves wt of gender stereotypes on men and women so is remedial b/c is narrowly tialroed to do this. (But see Morrison)
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