1. Intro

a. Property is a bundle of rights (bundle of sticks)
i. Right to exclude, inherit, develop, get water 
2. Acquiring Property

a. Sovereignty

i. Johnson v. M’Intosh: Facts and Attorneys’ Arguments (Bboard & CB p. 3)
1. Facts: Action for ejectment. Competing titles – Ps purchased land from Piankeshaw Indians, D received as grant from US and settled (“possessed therof” = actually there; “seized thereof”=boilerplate)
a. Note: “ejectment for lands” = trying to evict. Used to have to prove that you owned the land – v hard to prove claim all the way back to settlement. In litigation: only need to show your claim is better. 
2. Principle of discovery  (but only vis a vis other European nations) therefore Ps don’t have title that can be sustained in US courts (but FU says while opinion denies NAs’ power to convey, it does give them something) 
a. Title of D: Principle of discovery(GB (force: 1776 revolution)(VA (cession: 1783)(US (sale: 1818)(M’Intosh

3. Native Americans could use land (“Indian title”) and had right to occupancy/possession, but could not sell & only sovereign could take land from NAs – means P never had a shot (if had settled, would have done better)
4. D notes “It is a violation of the rights of others to exclude them from the use of what we do not want, and they have an occasion for.” (saying not just to keep Europeans out, who might have made more productive use) 

5. Possible natural law arguments 

a. First in time

i. Injuring person first in time if you come second

ii. Endowment effect: you value something you have much more than something you don’t even if it is of equal  value

b. Labor

i. In this case: Indians don’t put enough labor into their land to justify denying it to others

6. Ct uses positive law; brutal opinion; relegates justice to background

7. Similarity bt Marshall and Mao: Power [law] flows from the barrel of a gun (seems this is exactly what Marshall is saying

8. Why FU likes: honest opinion – essentially saying there was a conflict bt two civilizations and one won 

ii. Ways of gaining property
1. Discovery – terra nullius – only territory belonging to no one can be discovered (but ignored indigenous people)

2. Conquest – taking of possession of enemy territory through force, followed by formal annexation of the defeated territory by the conqueror 

3. Occupancy

4. First in time

5. Labor (Locke)

a. Law of accession: comes into play when one person adds to the property of another

iii. Oneida v. Oneida Indian Nation (Bboard)

1. Facts: Oneida Indian Nation brought suit for damages for fair rental value of land for two years against Counties of Oneida and Madison NY. Oneidas alleged that ancestors’ transfer 175 years before was void under statute. Federal CL claim. (a test case) Sale allegedly invalid under Non-Intercourse Act (and NY knew it). 
a. Not suing for ejectment bc laches likely to apply 

2. Holding: Oneidas have right to bring suit under Fed CL. (No SoL) 
a. But majority invites Cong to take action to reduce uncertainty 

3. Majority makes explicit what was implicit in Johnson—Cong can step in and extinguish Indian right at any time

4. Statute of 1793 established trust relationship bt fed gov’t and Indian tribes (trust relationship normally implies that a party is unable to protect itself – in loco parentis) 

5. Dissent

a. Policy argument: NAs waited too long to bring claim; nothing retards growth of country like uncertainty (security of property rights is necessary for accumulation of wealth
b. Legal argument: Apply state SoL, and apply laches (“legitimate reliance & unreasonable delay”)—says this is a case of gross laches, not mere passage of time (pretty incoherent, but seems to be saying this is not an ordinary case)  

i. Counterargument: No judge at earlier times would have invalidated, so delay was reasonable

iv. Mabo v. State of Queensland (Bboard)

1. Facts: Murray Islanders and 1982 law passed by Queensland gov’t giving land to Murray Islanders (implying that they didn’t own in the first place). Islanders sued to test right to land and show gov’t didn’t have right to give.  sued to be owners, occupiers, possessors, right to use
2. 3-3-1 split; 6 held would recognize native title 

a. To do this, had to overcome hundreds of years of denial of right to native title

b. Overturned doctrine of terra nullius on grounds that

i. Historically inaccurate—there were people there and still are

ii. Unjust and discriminatory (such doctrines destroy the legal system framework, so must overturn

c. Title is only theirs so long as they use it in the way they’ve always used it (less than everyone else gets – the right  to remain as a romantic cultural other)

d. Ct recognized right of occupancy; probably don’t have right to sell, but do have right to exclude 

3. What helped Murray Islanders claim: Mabo had lived there for time immemorial (Q whether conquerors had ever taken posession; vulnerable people v. gov’t; Meriam Islanders were farmers (labor theory)

4. If Aus. gov’t decided to extinguish land titles, would they have to pay comp?

a. In dicta, 3 say yes and 3 say no

5. Differences

a. North America never considered terra nullius – so get by conquest

b. Different from Oneida bc norms have changed

c. In Mabo, ct had to say overturning, but in Oneida, ct could say enforcing law as it always stood (though it wouldn’t always have been enforced) 

d. Parties were two groups of land speculators in Johnson v. M’Intosh, but Mabo had lived on land for time immemorial 
e. Mabo not claiming to be sovereign – just possessors 
b. The Significance of Labor and Possession

i. Acquisition by capture

1. Pierson v. Post NY SC 1805 (p.17)

a. Facts: Post started chasing fox, and Pierson killed and carried off fox knowing Post was in pursuit. Brought action in trespass on the case and won; D appealed, arguing that P failed to state a claim on which relief can be granted. 
b. Rule: Hunter must either trap or mortally would wild animal in order to acquire title 

i. “mere pursuit” does not give you property rights in a wild animal 

ii. Ct’s motivation seems to be having a bright line rule; may think this is more efficient

iii. This was NOT the local custom, and ct assumes that not only will hunters learn of this decision, but that they will accept and follow it

c. Dissent

i. Would submit to arbitration of sportsmen (custom)

ii. Wants to promote efficient capture of foxes – would say hunter acquired property when within reach or has a reasonable prospect of taking

iii. Note: problem w dissent is that taking custom of small grp and imposing on whole population

d. Trespass v. trespass on the case

i. Trespass – Requires intentional infringement of possessory rights

ii. Trespass on the case – a catch all:

1. Unintentional interference w/ possession OR

2. Intentional interference w/ nonposessory rights

iii. Action was in trespass on the case, but opinion was in trespass. As soon as case became about possession, Post never had a chance. It was stipulated as the question by both counsel. (Bad lawyering by Post’s lawyer!) 

e. Animus revertende – wild animals different from domesticated bc don’t have the will to return 

f. Two counterarguments to preserving custom

i. Maybe better to have a general societal rule

ii. Maybe custom needs to be self-contained

g. FU’s fish hypo: If P1 put fish in inlet and P2 takes, P2 has right to them bc no notice

2. Ghen v. Rich D. Mass. 1881 (p.23)

a. Facts: P Ghen shot and killed whale in Cape Cod. Ellis found on shore and sold to D Rich. Custom in Cape Cod was to shoot whale w/ ID marker and let sink. When person found on shore, would notify shooter and collect small salvage for services. 

b. Rule: Title to wild animal is acquired when hunter apprehends the beast in accordance w custom

3. Keeble v. Hickeringill QB 1707 (p.27)
a. Facts: P Keeble built decoy pond for ducks. D discharged gun and frightened foul away.  P brought action on case. 

b. Rule: Person may not maliciously or violently interferes w man’s trade in capturing wild animals 
i. BUT could set up competing pond 

c. Policy: all should use land as see fit. 

d. Notes

i. Ratione soli is conventional view that owner of land has constructive possession of wild animals (ferae naturae) on owner’s land

ii. Keeble focuses not on ratione soli but on malicious interference w trade 

iii. Oil and gas 

1. Commonly collect in reservoirs that underlie land of diff people

2. Cts induced by fugitive nature of resources to liken to wild animals 

a. So since wild animals were governed by rule of capture, so was oil and gas 

3. But many jurisdictions now reject analogy to wild animals

iv. Water

1. Rule of capture player role in case of groundwater in England

2. But in US, not so prominent

a. Western states tended to follow prior appropriation

b. Eastern states tended to use riparian rights—each land owner along water source has right to use water subject to rights of other riparians 
i. Doesn’t take account of relative productivity of uses of water

ii. Encourages “bowling alley” plots of land so more canaccess water

iii. Ration poorly when stream levels low

v. Rule of capture follows from principle of first in time and finds support in theory of labor 

4. Eads v. Brazelton Ark. SC 1861(Bboard)

a. Facts: P found location of sunken ship in Mississippi and placed buoy on wreck w intention of returning (per custom). Ds started raising the lead from the boat. P filed in chancery ct to obtain protection from interference and to obtain compensation.

b. Rule: Title by occupancy must rest upon actual possession of the thing occupied 

c. Note: Ct destroys custom

d. Holding: P Brazelton never obtained possession and therefore had no title to it (intention to posses was not enough) 

e. Ct says that if P had placed a boat over the wreck w means to raise lead and with persistent efforts to do so – would have warned Ds and “would have been such acts of possession as the law would notice and protect” 

f. FU thinks this case is about technology changing custom (custom was the buoy)

5. Popov v. Hayashi (Bboard) 

a. Facts: Barry Bonds hit home run and Popov seemed to have ball in glove as was engulfed by crowd. Ball rolled toward Hayashi (who wasn’t involved in mob scene) and he picked it up. Can’t determine if Popov retained control of ball (or if would have been able to w/o the interference of the crowd). P sued for actions of conversion, trespass to chattel, injunctive relief, and constructive trust. 
b. Rule: Get possession through intent w control of ball BUT “where an actor undertakes significant but incomplete steps to achieve possession of a piece of abandoned personal property and the effort is interrupted by the unlawful acts of others, the actor has a legally cognizable pre-posesssory interest in the property” which can support a cause of action for conversion
c. Holding: P and D have equal claims, so uses equitable division. Sell ball and split proceeds. 
d. Ct says action, if anything, is conversion 

e. Ct does look to custom; talks about justice 

f. Ct recognizes legally cognizable pre-posessory interest – revolutionary. Guts the bright line test of Pierson v. Post and muddies the water significantly. 

g. Res nullius – no one’s thing

ii. Acquisition by creation
1. INS v. AP SCOTUS 1918 (p.51)

a. Facts: AP (P) gathers news from all over world in a variety of ways and D pirated P’s news. P filed for injunction

b. Rule: When co has expended resources creating news and info, creator can exclude others from copying until commercial value as news has passed 

c. Note: Ct refers to quasi-property right. Not really a property right, but about “unauthorized interference w/ the normal operation of complainant’s legitimate business”  (like Popov)
d. Policy: Want to preserve incentive to gather and report news 

e. FU notes that in many cases we read, ct finds way to come to fair conclusion 
f. Abandonment is Q of intent, and AP org negs this intent

g. Diff bt substance (historical event – can’t have property right in this ) and form (literary article, which can have property interest in) 
2. Cheney Brothers v. Doris Silk Corp. 2d Cir. 1929 (p.55)

a. Facts: Cheney Bros (P) is creator of silk patterns. Most fail, but those that are successful have a short life and can’t be patented. D copied popular designs and undercut P’s price. 
b. Rule: W/o CL or statute (prob in patent or copyright), a person’s property interest is limited to the chattels which embody the invention.  (Others can freely imitate)

c. Ct limits INS to facts of its case 

d. Note: Says if there is to be such a right, Congress must create

e. Notes following

i. Smith v. Chanel, Inc. (9th Cir. 1968)

1. Can copy perfume – serves public benefit by offering comparable goods at lower prices 

ii. Copyrights, patents, and trademarks

1. Patents – granted for novel, useful, and nonobvious processes or products

2. Copyrights – protect expression of ideas (not ideas themselves) in books, articles, music, artistic works, etc. Must be original (but not novel), and must be independent creations. 

a. Today, anything expressive can be copyrighted – provided expressive aspect can be separated from the functional

3. Trademarks – words and symbols indicating source of product or service; protected against use of similar marks by others when would result in confusion
iii. Right to exclude
1. Jacque v. Steenberg Homes, Inc. Wis. 1997 (p.87)

a. Facts: Jacques said couldn’t drive across land, but Ds did anyway. Ps sued for intentional trespass. 

b. Rule: Punitive damages may be imposed for intentional trespass to property

iv. General observations by FU

1. Importance of circumstance and custom


a. Ghen is economic custom and insular, and ct goes w it (not recreational)
b. Pierson v. Post is less insular and not followed by all; ct abandons (recreational)
2. Ownership is ephemeral – if a fox bites when P1 tries to capture and she drops, she no longer owns (even w malicious interference by 3p)

a. Domestic animal is considered property of owner 

3. Keeble and INS seem to indicate that there is a legal requirement of fair competition

4. Sources of law
a. Institutional role of courts
b. Fairness/justice
i. Cases stress legal requirements to “compete fairly”
c. Policy concerns

d. Doctrine/case law (But INS and Popov)

5. Remember importance of lawyering skills (recall stipulation in Pierson)

6. Technology may affect ruling (Brazelton)

7. Cases sometimes go against existing doctrine for policy reasons (INS, Popov)

8. Are/should judges be aware of inclination to impose their class values on others?

c. The Meaning of Owenership and Title in Land (Adverse Possession)
i. Adverse possession basic outline 

1. Need to show
-- for statutory pd
a. Open & notorious 
b. Continuous 
i. Kunto – summer occupation is enough
ii. But causes problems w knowledge (e.g. cave location, stoop location)
c. Hostility = w/o permission
i. Wallis Bay
d. Claim of right
i. Doesn’t require deed or color of title
ii. Acting as if it were yours
2. Keep in mind

a. FU thinks we should vindicate people’s expectations – doesn’t make sense to go back to status quo ante that never existed 
b. Importance of perception of doing justice in the instant case
i. E.g. Marengo Cave

ii. Payment of taxes really helps (Ennis v. Stanley) 
c. Different statutory periods in diff jxs, but usually
i. 10 years w 
1. Accurate color of title
2. Good Faith 
3. Pay Taxes
ii. Otherwise 30
ii. Policy rationale for AP: ideal is having congruence between public’s expectations and what law will enforce
iii. Huge economic and social edifices are built on appearance of ownership
iv. CB 112-115 and 124-30 (background)
1. Adverse possession is motivated by economic, psychological, and moral concerns 
2. “Relating back”: Running of SoL bars action by former owner, and also vests a new title in adverse possessor. The new title “relates back” to the date of the event that starts the statute of limitations running, and law acts as though the adverse possessor were the owner from that date. 
3. SoL: 20 years used to be common; modern trend is to shorten to something around 6-10 years; there are some  periods as short as 3 or as long as 30 
4. Essence of adverse possession requirements
a. Actual entry giving exclusive possession that is
i. Usually means use of property in manner that average true owner would use it under the circumstances (but not always) 
b. Open and notorious AND
i. Usually straightforward, but not always –e.g. use of cave is not open and notorious in Marengo Cave Co. v. Ross
c. Adverse/hostile AND
i. Hostile doesn’t mean animosity. Means not subordinate to true owner, but adverse.
d. Claim of right/title (diff from color of title) AND 
i. Required by statute in some states, or read in by cts
ii. Three views on state of mind in doctrine
1. State of mind is irrelevant (England)
2. Required state of mind is “I thought I owned it” (some American decisions)
3. Required state of mind is “I thought I didn’t own it, but I intended to make it mine” 
e. Continuous for the statutory period 
5. Property v. Liability Rules (from influential Calabresi & Melamed L Rev Art – Property Rules, Liability Rules, and Inalienability: One View of the Cathedral (Harv. L. Rev. 1972))
a. When property interest protected by property rule, interest cannot be taken from owner w/o owner’s consent: all transfers are voluntary
b. When property interest protected by liability rule, interest can be taken w/o owner’s consent but only upon a payment of judicially determined damages; transfers are forced. 
6. Color of title and constructive adverse possession
a. Claim of title: one way of expressing the requirement of hostility or claim of right on part of adverse possessor
b. Color of title: claim founded on a written instrument (deed, will…) or a judgment or decree that is for some reason defective or invalid
i. Required for adverse possession in just a few states (minority view)
ii. Actual possession under color of title of only part of land covered by defective writing is constructive possession of all the writing describes (but w some limitations)
v. Tapscott v. Lessee of Cobbs Eng. (?) 1854(Bboard)
1. Facts: Action of ejectment. (A possessory action, not a title action)
a. Timeline
i. 1800—Thomas Anderson dies; executors (Harris, Rives, N. Anderson) of his will appointed, which allows them to sell the land
ii. 1802—Executors get patent on Anderson’s land
iii. 1820-25

1. Sometime before Sept. 1825, executors sold Anderson’s land to Ms. Lewis

2. Lewis sells dowry interest in some land to Rives who then sells to executors. Unclear if Rives ever pays money or if Lewis pays remaining $150 to executors

a. Dowry interest: wife gets life estate from husband’s fee simple when he dies; she can sell; no longer existent 

3. Sometime after Sept. 1825, Lewis takes possession

iv. 1835—Lewis dies; no evidence that heir were ever in possession of land

v. 1842—Tapscott arrives and tries to get patent

vi. 1854—Cobbs (heirs of Lewis) sue for ejectment
2. Holding: Cobbses win; Tapscott illegally trespassed which doesn’t confer title
3. Ejectment rule: “the right of the plaintiff rests on the strength of his own title, and is not established by showing defects of defendant’s title”  
a. BUT generally to win in ejectment cases, you just need a superior claim to title
4. Have a situation where one party has imperfect title/ color of title (Cobbs) and the other has possession (Tapscott)
5. Note: party with color of title is a trespasser
6. Ct doesn’t want to set the precedent that if Q is maybe title/maybe not( then title
7. Give to Lewis’ daughter on theory of longstanding and unbroken possession
a. Lewis had actual possession, and we don’t know about Cobbs: probably constructive possession (but ct presumed actual possession which Tapscott ousted her of)
b. Ct seems sympathetic to Cobbs since Lewis paid though executors did not receive
8. Court got law wrong in this case says FU
9. Possession was all Cobbs needed, but ct goes on about title 
10. Cobbs only had presumed actual possession (ct said had constructive actual possession)
11. Bad decision made for policy reasons 
12. Who owns land after the case? it is up in the air (???)
a. Parties could go to executors or their executors and get a quitclaim deed 
i. Cobbs then could have prior peaceable possession and quitclaim deed 
ii. If Tapscott gets quitclaim deed (get color of title)  then could come back to Cobbs and say “I own it now”
1. then there would be a trial on who has title 
vi. Lessee of Ewing v. Burnet  SCOTUS 1837 (Bboard)
1. Facts: Land is lot used to extract sand and gravel (seems unsuitable for building) 
2. Action of ejectment
a. 11 June 1798 – Symmes(Foreman
b. 12 June 1798 – Foreman (Williams
c. 1824 – Williams dies (inheritance)(Ewing (P)
d. 21 May 1803 – Symmes(Burnet (D)
e. Nov. 1834 – suit filed
3. Burnet says had 30 years of possession (1804-1834) and 24 years of taxes (1810-1834); statute for adverse possession is 21 years.
4. Mining of gravel is considered intensive enough use of land
5. Two issues (brought up in class)
a. That Burnet was aware of deed (appellate ct must believe jury could disbelieve this evidence)
b. Not in case: whether or not Burnet knew of original deed
6. D wins – Burnet gets color of title in 1803 
7. Sidenote: calls self lessee bc that way don’t have to prove perfect title. Tenants just have to show that have a better title that adverse party; owners have to show perfect title (legal fiction) 
8. Elements of adverse possession we learn from Ewing
a. Actual possession (exclusive)
b. Continuous (for statutory period)
i. At CL – 20-21 yrs
ii. Modern statutes are usually graduated and can be as short as 3 years when meet certain requirements like: good/accurate color of title, paying taxes (when you’re the owner of the land you expect to pay taxes), productive use
c. Open & notorious
d. Hostile (w/o owner’s permission)
e. Sometimes, depending on ct: claim of right, good faith, intent
9. Note: FU says Ewing teaches us that if you use land in the way it is suited, that is what possession requires
vii. Ewing Hypos
1. Who owns it in 
 1802?
1804?
1823?
1824?

2. W dies in 1820, who owns it 1821? 1825?

3. What if B knew about the prior deed but was assured by Symmes that it was invalid?

4. What if B knew about the prior deed but assumes that he will be able to purchase it from W if necessary.  He notices that W is poor, and decides not to bother?

5. What if B knew about the prior deed but asks Symmes to "sell it again"?

6. No second sale from Symmes.  B simply sees that the land is unoccupied and that W is unlikely to exploit it and decides to claim it for himself.  He does all the same things -- taxes, trespass actions, etc.?

a. If B does nothing, will take longer in most states. If paying taxes, will be shorter. 

7. 1803
B enters;   1816
B sells to Smith; 1834
E sues Smith

a. If Smith didn’t take actual possession, then E wins. Smith might want to go to registry of deeds before purchasing. Good color of title that accurate describes the land being claimed will get you a lot. 

8. 1803
B enters; 1816
B leaves; Smith enters; 1834
E sues

9. 1803
B enters; 1825
B leaves; Smith enters; 1834
E sues Smith
a. PRIOR PEACEABLE POSSESSION
10. 1803
B enters;  1825
B leaves; Smith enters;  1834
B returns, sues Smith

11. 1803
B enters; 1825
B leaves; Smith enters; 1834
Ewing sues Smith, wins, and takes possession; 1835
B returns, sues E
viii. Manillo v.Gorski NJ SC 1969  (p.130)
1. Facts: Gorski (D) had steps and concrete walk that encroaches 15 inches on Mannillo’s (P) land for over 20 years. P filed complaint seeking to enjoin trespass; D counterclaimed for declaratory judgment that had gained title by adverse possession. 
2. Rule: Possession does not need to be knowingly and intentionally hostile, but does need to be notorious enough to give true owner actual notice of the encroachment 
3. No presumption of knowledge from minor border encroachment – need actual notice
4. FU says sloppy doctrinally in same way as Marengo Cave – if you take either of these cases seriously, societal expectations lose out (?)
5. Notes following
a. Boundary doctrines (all intertwined) 
i. Agreed boundaries – provides that if there is uncertainty between neighbors as to true boundary line, an oral agreement to settle the matter is enforceable if the neighbors subsequently accept the line for a long period of time
ii. Acquiescence – Long acquiescence (though perhaps shorter than SoL) is evidence of an agreement between the parties fixing the boundary line
iii. Estoppel – when one neighbor makes representations about (or engages in conduct that tends to indicate) the location of the common boundary and the other neighbor changes behavior in reliance on it, then first neighbor is estepped to deny validity of statements or acts (also has been applied when one neighbor remains silent in face of expenditures by another that suggest latter’s notion of the boundary line) 
b. Mistaken improvers
i. Modern tendency of cts is to force conveyance at market value of land from owner to innocent improver. Or cts give landowner option to buy improvement at market value. (Some states have legislation.)
ii. Relief might be denied if encroachment is trivial.
iii. If major encroachment, ct may order removal, depending on how weighed competing considerations. 
iv. Amkco Ltd. v. Wellborn (NM 2001)
1. Two part test: 1) P has to show it would suffer irreparable harm if removal were denied; 2) Even if irreparable harm is proven, relief might be denied under balancing test that compares hardship to P if removal is denied to hardship of D if removal were granted
2. If relative hardship test precludes removal, encroaching party either acquires title or easement and pays damages accordingly 
ix. Howard v. Kunto Wash. Ct. App. 1970 (p.136)
1. Facts: Three landowners next door to one another each had a deed that didn’t correspond w property they possessed (a mistake)
2. Rule: Continuous seasonal occupancy by successive owners establishes adverse possession so long as successive owners are in privity (tacking)
3. Policy for tacking is that uncertain title should be stable
x. Adverse possession problem cases (Bboard)
1. NOTE: FU thinks all these cases are wrong on doctrine, but goes to getting trier of fact to believe you were wronged 
2. Marengo Cave Co. v. Ross (Ind. 1937)—D’s possession of cave was not open and notorious so no AP
a. Note: Ross went to cave co and said would like to survey, but Cave Co. said no (so result sticks it to the “evil wrongdoer”)
b. FU thinks is ridiculous – what more could Cave Co. have done?
i. Might have surveyed, but maybe they didn’t want to know; and we want to encourage cos to act honestly
c. If someone bought cave in good faith, might have come out the other way; or if Cave Co. had perfected adverse possession, and Ross’s daughter had inherited the land, she probably would have won bc Cave Co. was ruthless usurper
d. Coase: wouldn’t matter who wins – whoever needs it more will buy
i. BUT bilateral monopoly can distort
3. McCarty v. Sheets (Ind. 1981)—D’s garage encroached on P’s land. Ct held that D obtained AP for garage, prescriptive easement for eaves, but by raking and mowing an additional 4ish feet beyond garage did not establish AP for that land
a. FU says contrast w Manillo case
b. FU says mowing and raking is affirmation of beliefs of parties (and thus extends to society) –so should have been enough for AP 
4. Wallis’s Cayton Bay Holiday Camp Ltd. v. Shell-Mex and BP Ltd. (1974)—Ct held that failure to reply to offer to sell would have defeated AP, but also in this case D’s use of land (planting crops) did not interfere w/ P’s (waiting for road project), so there was no AP anyway
a. By ignoring the letter, the famer accepted permission and destroyed the hostility requirement
b. Note: Simply allowing use w/o interference does not give permission (otherwise any true owner can defeat AP by saying “I knew”)
c. Should look to public’s expectations 
5. Ennis v. Stanley (Mich. 1956)—Occasional planting is not enough for continuous use, and mistake is not sufficient for AP
a. “Maine doctrine” – (RIDICULOUS)—Idea (as in Ennis v. Stanley) that mistake will not get you adverse possession but that aggressive action with knowledge will. Crazy results that are contrary to justice and public policy. 
b. FU says that continuity is better established by the placement of the fence than by farming activity—question is whether you are using it as the owner would
6. FU’s take on the “ruthless usurper” 

a. If there is a situation w/ a ruthless usurper who meets all AP requirements and a true owner who is not sitting on her rights, the ct will find a way to give it to the true owner
b. If AP is in bad faith and the true owner is sitting on rights, probably will go to AP
c. If there is a sale of land from a fraudulent AP to a bona fide good faith purchaser, that cuts off the bad faith (due to having goal of stability in titles) 
xi. Spratley Islands Dispute  (Bboard)—purpose is to think of AP in a different context
1. Vietnam 
a. Relies on France’s earlier power
b. Acknowledge China’s claim in context of Vietnam War—analogous to China’s lack of activities in 1930s 
2. China
a. More than just seeing – trading early on 
b. In 1930s – was being bullied by Japanese and French took advantage
c. 1992: China Nat’l Co. signed agreement (sign that int’l co recognizes right to area)
d. North Vietnam endorsed China’s claim in 1956
e. There first
f. Established presence that was recognized
g. Recognized by French, then American 
h. Lump Taiwan in, so then get Taiwan’s control
3. Taiwan
a. Constructive possession of all islands
b. Longest continuous occupation of any of the Spratleys (and the largest) since they began to be disputed
c. 1950-56 – bullied by China
d. Interesting what Taiwan wants to claim (due to relationship w China) 
i. To be any more than effective controllers, need to draw on Ming dynasty but that requires acknowledging that they are Chinese 
4. Philippines
a. Discovery of some of the islands
b. Strong claim bc of actual possession of the smaller islands
c. No deed or color of title (but China would say treaty w/ French)
d. Idea that Taiwanese patrol may go the other way – saw people/plaques and didn’t kick out
xii. Materials on East 13th St. Squatters (Bboard)
1. East 13th St. Homesteaders’ Coalition v. Lower East Side Housing Development (NY Supreme Ct. 1996)
a. Question: Whether squatters should be granted prelim injunction barring their eviction?
b. Holding: No 
c. Rationale
i. PI requires
1. Likelihood of success on the merits
2. Irreparable injury absent granting the injunction
3. Balancing of equities weighs in favor of the injunction
ii. AP requires – 10 years
1. Actual possession 
2. Open & notorious
3. Exclusive 
4. Continuous
5. Under claim of right
iii. Petitioners not likely to meet bc there is no written instrument and they need actual not constructive possession for period – and city sealed bldg a number of times
iv. Also, there isn’t an unbroken chain of privity that would allow tacking 
d. Note: Easy case bc 1) Squatters were obviously displaced during the 10 year time pd; 2) No single individual could show they were there for 10 years (and no privity)
e. To show privity: Could put transfer in writing, or could set up non-profit corp
f. Normally can’t adverse possess against gov’t, but when gov’t acting in proprietary way, then can be adversely possessed against, FU thinks 
2. At CL, couldn’t adversely possess against the crown, which carried over to the colonies and now has been changed by statute in many states
3. Conclusion: E 13th St squatters got property for $1 but couldn’t resell
4. Easements – classic easement is right-of-way & therefore use is intermittent, but prof thinks you can lose an easement by non-use
a. Terminology
i. Servient tenement – in easement situations, it is the property diminished in value by the easement
ii. Dominant tenement – property increased in value by easement
d. The Role of Property Rights in Economic Growth

i. Demsetz: Some Aspects of Property Rights
1. Narrative
a. Montaigne Indians had common hunting grounds (NB: doesn’t mean open access. Only Montaignes could use and would expel others—communal private property.) 
b. When French drove up demand for beaver pelts(divvied up to private personal property bc cost of killing reproductive age beaver wasn’t fully borne by individual hunter, though benefit went fully to individual hunter
2. Summary: When value of resource goes up, there will be pressure to privatize the resource. 
3. Need prior consent of “owners” before system can be affected by others
4. Demsetz doesn’t tell us how to get from common property to private property
a. Note: Counterexamples-- Steinberg Homes and Prah
5. Says that if you have a fully functioning market, you will have the movement of resources to parties that will use them most efficiently (there are lots of problems w/ this) 
6. Coase theorem: If the market operates effectively, there will be negotiations between people for assets and rights so will come out the same in the end (depends on a number of assumptions about the world)
7. Assumptions in Demsetz:
a. Prior consent of owners is needed before prop rights are affected by others
i. To say that permission is required is to say that preemptive injunction is required (Prah)
b. All property rights are assigned
c. The costs of exchange and policing are zero
d. Everyone is a utility maximize (and that there is perfect knowledge and that everyone knows the costs and benefits—temporal issues come in under this) 
e. That changes in distribution of wealth will not affect demand patters 
f. Our class added
i. That units are the same to everyone (and that there is the same metric) 
g. The point is that these assumptions are never true
ii. Casebook notes on economic analysis (pages 35-51)
iii. Scalia: The Rule of Law as a Law of Rules
iv. Parker & Edgarton v. Foote NY Sup. Ct. 1838 (Bboard)
1. Facts: Action on the case for stopping lights in a dwelling house. 
2. Rule: No grant of right to light and air (not subjects of property)
a. Note: Perhaps the reason the ct determined this is policy: encourage bldg (diff fr rights of way which were a clear productive use) 

3. Case is about the difference between rights of way/rights to cross over one’s land w/ right to air and light, which is not irrebuttable. 

4. Historically, adverse user would get prescriptive easement at CL if could show immemorial usage. The assumption was that owner of servient tenement wouldn’t allow owner of dominant tenement to do w/o grant (initially cts actually believed there was a grant so it was a rebuttable presumption). 

5. Then, CL shifted from rebuttable to irrebuttable presumption bc at some point you want to appearance to match enforceable legal rights (if you don’t bring an action, you lose the right to exclude)

a. Began to say if you could show X (usually 20 years) of adverse use, will grant an irrebuttable presumption

b. CT is in transition in 1838

6. This is an adverse use not possession
7. Adverse user has to show 

a. Time of use (usually 20 years)

b. Hostile

c. Open & notorious

d. Done it consistently (this req varies)

e. Interfering w other’s right (direct injury to servient tenement)

f. DON’T NEED
i. Exclusive use

ii. Possession (then you get adverse possession)

8. Note: This is a case of what would have been a negative, rather than affirmative, easement, if it were granted 

v. Prah v. Maretti Wis. 1982 (Bboard)
1. Facts: CL private nuisance claim for injunctive relief bc neighbor’s proposed construction (which meets local ordinances) interferes w sunlight flowing onto neighbor’s property & neighbor has solar-heated residence.

2. Holding: Reasonableness inquiry. P stated action on which relief can be granted under CL nuisance for blocking sunlight, and lower ct needs to determine whether use is reasonable. Compliance w zoning laws doesn’t bar nuisance claim. (Ct notes factual chances from when sunlight was not protected—increasing regulation of land for gen welfare, access to sunlight has new significance, policy favoring unhindered development is less justified.) 

3. Dissent: Allowing neighbor to devalue other’s land. If w/in ordinances, statutes, and restrictions, should allow if use is necessary to serve legit needs. 

4. OVERTURNS earlier cases like Parker & Edgarton

5. Could understand as a move toward efficiency in CL (sunlight now source of energy, not just convenience) – BUT Q whether cts have institutional competence to make this decision

vi. Water doctrines (and analogies to sunlight)

1. Absolute ownership
a. You get what you can get, but you’re dependent on others not taking it

b. Can’t be guaranteed

c. Underground water was and still is governed by absolute ownership – there’s a race to get the water (must have deepest and fastest well, but someone closer to the percolation can still take it)

d. Parker & Edgarton – owner of property has absolute rights to sunlight over his property

e. Acton?

2. Reasonable use
a. Still very common in water law doctrine

b. No longer have natural/artificial distinction 

c. Old approach

i. Natural v. unnatural ( natural wins

ii. Unnatural v. unnatural ( look to see which was more reasonable

iii. If natural use takes up all upstream water, that’s okay

d. Upside: if use is reasonable, you get for free

e. Downside: Flexible, so there is no real certainty

f. Prah

g. Evans?

3. Prior appropriation – first in time
a. Whoever finds it first gets it

b. In use in arid/semi-arid areas

i. Like US West

ii. But in West, US separated property and water rights, and water is a commodity

c. Downside is big upfront costs (e.g. going in and buying as much water as you need) 

4. Natural flow
a. Can’t increase/decrease/divert/pollute 

b. Applies to surface water

c. Opposite of absolute ownership
d. Pre & Post Acton doctrine for surface water

e. Tended to be used in NE b/c of abundant water 

vii. Acton v. Blundell Eng. 1843 (Bboard)
1. Facts: Mill owner (P) brought action in case against coal miner (D) for diminishing water by sinking coal pit (made mill inoperable)

2. Chose absolute ownership below ground bc underground water isn’t open & notorious 

a. Result of technology—only way you’re going to know if you infringe on someone’s water is after you dig well—HUGE disincentive for investment bc can be enjoined

i. FU says if well went into well known underground stream, then natural flow would apply bc this doctrine has to do w knowledge

b. Above ground rule is that must use water in way that doesn’t diminish/pollute water for others 

3. Note: water is a property right, meaning that if someone infringes on your right, you can get an injunction
viii. Evans v. Merriweather (Ill. 1842)
1. Natural/artificial distinction 

2. Facts: D diverted water from P by building dam—action on case

3. Rule: Riparian owners must use water so to do as little injury to those below, consistent w valuable benefit to self. Reasonable use is any natural use – could take all the water. But constrained if use is artificial (a jury Q of how much can use). 

4. Holding: Use of water for mill is artificial and therefore total diversion is clearly illegal  
ix. Shihata: The World Bank and ‘Governance’ Issues in its Borrowing Members

1. Investors’ primary need is security
2. Governance = rule of law 
3. Note World Bank is leader in development theory, but is prohibited from taking politics into account
a. BUT started taking governance into account after failure of development in 1980s
x. The Other Path

1. Llosa Forward

2. de Soto Excerpt

a. Poor can get more by lowering transaction costs
b. Wants to give people title to their land. 
i. How? One way to look at it is like adverse possession
ii. Turns dead capital into live capital. 
c. Message is that poor are not as bad off as we think
i. They live in houses that they do not have legal title to, but they own them in all but legal title
1. e.g. they live in them, start small businesses
2. BUT they don’t leverage their property
d. Two major points
i. There is a lot of capital out there that is dead bc owners don’t have legal title, so what needs to be done is utilization (formal title added to rights they already have) 
1. Then owners can get credit based on value of land (at better credit rates)

2. FU note: there is also rotating credit, in which group gathers together and puts money in pool. Then each person can take some out, and must repay or gets in trouble w friends. Bank will also loan to these groups with each member being responsible for loan. 
e. Work to rule: if you did what formal law requires you to do, nothing would get done
f. Class commentary
i. This is a Western view bc West represents the operation of markets 
ii. Don’t necessarily need private property for growth (and any economist would agree)
1. But common suggestion to developing world is to have property rights and unfettered market (this suggestion is attributable to Demsetz) 
iii. DeSoto’s proposal didn’t create more life in capital but did get more people going to school, higher labor participation bc costs of policing property rights went down (before, to protect their tenure, they had to be active in their communities) 
xi. Knack and Keefer: Institutions and Economic Performance: Cross-country Tests Using Alternative Institutional Measures
1. Key: correlation between property rights & econ growth is strong
a. Say is singlemost important determinant of growth is property rights
2. Institutions are key to econ growth
3. Note: Article doesn’t define prop rights 
4. FU’s critique: 
a. Property rights aren’t well defined and have morphed to mean formal legal rights. 
b. Economists think law just happens, don’t think about cost of litigating 
i. Failure to think about how institutions function
c. What harm can intervention do? 
i. Depends on society
ii. Don’t get replacement of customary entitlement w judicial entitlement – instead get fragmented society (and therefore failure) 
d. Commonly owned property can be just as efficient as individually owned property, but it depends on how it is enforced 
e. Be aware of the “Western” view
f. Politics must be the solution – just lecturing in a country won’t fix the cts
g. Capability of implementing is key – it is having bureaucracies that work
h. Stability of expectations is absolutely important (in US, not primarily dependent on cts) 
5. Comparing  direct measures of institutional environment with instability proxies (e.g. revolutions and coups and assassinations) and finds that the direct measure of institutional environment are better predictors of growth and convergence 
6. Political instability is of limited value alone for a number of reasons (e.g. leaders adverse to losing power whether constitutional or not, dictators can avoid coups etc but may offer the worst protection for property rights…) 
7. International Country Risk Guide (ICRG) and Business Environmental Risk Intelligence (BERI) focus on institutional indicators
a. ICRG: expropriation risk, rule of law, repudiation of Ks by gov’t, corruption in gov’t, quality of bureaucracy
b. BERI: contract enforceability, infrastructure quality, nationalization potential, bureaucratic delays
8. Results support three propositions (quoting more or less)
a. Political violence as well as political and civil liberties indicators are insufficient proxies for quality of institutions that protect property rights
b. Institutions that protect property rights are crucial to economic growth and investment
c. When institutions are controlled for, stronger evidence emerges for conditional convergence
xii. Pennsylvania Coal Company v. Sanderson and Wife Pa. 1886 (Bboard)
1. Facts: Coal co’s mining activities polluted water of P and made land unusable for domestic use. 

2. Rule: “every man has the right to the natural use and enjoyment of his own property; and if, while lawfully in such use and enjoyment, without negligence or malice on his part, an unavoidable loss occurs to his neighbor [is is not a] legal wrong” (private personal inconveniences must yield to necessities of pub industry)
3. Note: Not a nuisance case bc it was phys invasion of the land

4. Note: An anomaly in the underlying doctrine – should have been injunction like Jacque
a. Ct is not just enforcing law – is making social policy 

5. Natural flow is doctrine at time, but this case changes def of natural

6. Policy decision that coal was more valuable 

7. FU says ct destroyed property right to water 

8. Technology changes 

9. Contrary to Keefer – bc destroying property rights to ensure growth (same in China) 

10. Ct destroyed property rights in one group and transferred to another (redistributing for more “efficient” use)

11. Can redistribute property rights by

a. Statute

b. Eminent domain

c. Destroy existing property rights and give to someone else 

i. Economists talk about this as if property rights didn’t belong to someone else before

ii. Story of Sanderson is that cts are one way to do this 

12. Have potentially dramatic shift in wealth 

13. Assumption was industrialization was more effective/productive than farming
14. Were able to do this bc cts have strong legitimacy 

15. FU thinks this totally disproves that K&K assertion 

xiii. China and property rights

1. They’re an obstacle to growth 

2. Example: China has a rule that all rural land is owned by “the collective” (village/villages); land in city owned by gov’t people. In city, can’t buy land in country. 

3. Rule that can’t shift land from ag to non-ag uses. 

4. Huge amount of urbanization

5. Ruthlessly capitalist 

6. Huge pressure to convert ag land into urban land (illegal) but it gets done anyway

7. If gov’t had to compensate everyone, wouldn’t grow at 10%/year. 

xiv. Takeaway

1. If not concerned w growth: can have stable property rights

2. If want transformation: need way to reallocate property rights/transform property rights

xv. NOTE: When FU says property rights are not nec for econ growth, that is all he means. Not saying property rights are not necessary for justice or development. 
3. Common Law Estates
a. Estates in Land
i. Fee Simple (173-86 for background)
1. As close to absolute ownership as our law recognizes 
2. Definitions:  
a. Words of purchase: identify grantee (e.g. “to A”)

b. Words of limitation: define type of estate (e.g. “and his heirs”)

c. Heirs: persons who survive the decedent and are designated as the intestate successors under the state’s statute of descent (no one is an heir of the living) 

i. Note: if you get something through a will, you are not an heir

d. Legatee: a person who gets personal property through a will

e. Devisee: a person who gets real property through a will 

f. Devise: the passing of real estate in a will 

g. Legacy: the passing of personal property

h. Escheat: land goes back to state if person dies intestate w/o heirs 

i. Remainder: what a person gets after a life estate

i. Vested remainder
1. O to A for life, then to C and her heirs

2. C will get it because A will die

ii. Contingent remainder
1. If A doesn’t have children, B will get it

a. No way to revert back to testators

2. O to A for life, and then to B or C and their heirs if either one of them climb Mt Everest

a. Could revert back to O if neither B nor C climb Everest

iii. Remainders are less ideal for the concept of waste, because it is confusing whether you can sell all of it, part of it, etc. 

1. Life tenant needs to get permission from remainder men to sell 

iv. If 3p is in AP, remainder men can come  in,  pay taxes, and kick out trespassers 

j. Reversion: what grantor’s estate gets after a life estate 

k. Life estate per autre vie: what you get when you buy someone’s life estate. not worth much. 

l. Waste: something that changes the identity of the estate 

i. Ameliorative waste: increases value of estate, but can still get injunction

ii. Voluntary waste: results from action (e.g. felling trees, opening mines)

iii. Involuntary waste: any act or omission of the tenant that does injury to the freehold (e.g. not paying taxes – if taxes are not paid, gov’t will take entire fee, not just life estate) 

iv. Note: testator needs to say “w/o impeachment of waste” to have doctrine of waste not apply

v. Note: owners of future interest have no authority over life tenant unless they’re “wasting” property

3. Types of estates: 

a. Life estate: what it sounds like

i. Remainder persons have a veto on use of land no matter how beneficial what is going to be done is b/c life estates are not a purely economic relationship

b. Fee tail: a type of estate that will only last so long as that family has descendants (originally male) 

c. Concurrent estate: when parties share 

4. Assumptions

a. 1600: if there are no words of limitation, the default is life estate

i. Need to say “and his heirs” to give fee simple 

b. today: if there are no words of limitation, the default is fee simple

i. Don’t need to say “and his heirs” to give fee simple 

c. Presumption against partial intestacy

5. KEY 

a. Standardization of the estates

i. Importance of pidgeon-holing: how cts 
1. Pidgeon holes = intent; stated reasons=motivation
ii. Numerus clauses – prohibition of new or customized property interests. requires that owners only create legally recognized property interests 
1. Purpose may be to limit fragmentation of ownership and thus promote easy transferability of property rights 
iii. Can’t create a new type of estate (Royal Whitton p. 185)

1. Must look to clear words of limitation

iv. Determine the primary interest of the grantor if it is unclear

v. Always remember the reversionary interest!!!

vi. Both will and inter vivos transfers are covered by the same rules of interp 
b. In making determination of the type of estate conveyed, cts look at:

i. Intent of testator/grantor

ii. Public policy

iii. Circumstances surrounding

ii. Life Estate (189-206)
1. White v. Brown (p.190)
a. Facts: Unclear whether life estate was granted when testatrix specified home not to be sold. 

b. Rule: Default is fee simple, and life estate only if clear from words and context.  “A construction which results in partial intestacy will not be adopted unless such intention clearly appears. 

c. Outcome: Fee simple and voided restraint on alienation.  

d. Note: Ct is trying to effectuate intuited intent; same policy rationale as in Royal Whitton
2. Baker v. Weedon
a. Facts: Weedon conveys life estate to Anna. There are alternative contingent remainders: either children that Anna has or Weedon’s grandchildren have (if Anna’s children aren’t born)

b. Rule: Judicial sale requires “necessity” and “deterioration and waste of the property is not the exclusive and ultimate test to be used in determining whether a sale of land affected by a future interest is proper, but also that consideration should be given to the question of whether a sale is necessary for the best interest of all the parties, that is, the life tenant and the contingent remainndermen.” 
3. Hypos

a. Gasacre
i. W leaves LE in summer home, Gasacre, to H, remainder to S

1. H remarries and moves away

2. H wants to tear down G and build a gas station

a. Increase value by 33%

b. S sues for injunction

ii. S has vested remainder in life estate: he would claim H is committing waste

iii. Indication that W only left a LE precisely because she wanted S to get the land

1. If there’s no emotional value to S, he might not have enough to get injunction

2. Other limit: at some point, if it’s much more valuable as a gas station, it’s lost its identity as a summer home

iv. Economic argument for life estates

1. Those who have wealth will accumulate and distribute as they see fit upon death

2. Prof. Upham thinks this is weak

v. FU’s answer: S gets injunction b/c can’t change the identity of the place 
vi. FU says that this hypo points out that LE has value for noneconomic purposes 
vii. FU hypo
1. If H succeeds in tearing down Gasacre and building gas station, and S sues. Assume increases land value by 100% -- how does ct deal with this? 
a. Weighs doctrine of waste v. interest in personal property
b. Evaluate intent of testator
c. What damages to S?
i. Some states have double damages for violations of waste, because there may ot be “any damages” in certain cases and cts want to come up w some damages. Whatever profit H would make – double it – provides deterrednt
b. Tinacre
i. T owns remote tin mine; dies with will

1. Tinacre to A for life, remainder to B and his heirs

2. A wants to know whether she can take the tin out, and if so, at what rate

ii. May use the “reasonable tin mine owner” standard

1. But this may not be fair to life tenant

2. If tin prices plummet, a reasonable tin mine owner will mine nothing

3. On the other hand, A shouldn’t be able to take it all out

4. Defining reasonableness: FU says best way is to operate mine is the same way that T was operating it 

a. A reasonable tin mine owner probably has FSA so doesn’t track

b. A reasonable tin mine owner with LE would take all out, but that isn’t fair to B

5. Inconceivable that O would want to burden A with taxes w/o being able to mine tin

iii. A has life estate, B has VREM in FSA

1. Unlikely a tin mine has any non-economic value / intent

2. A will certainly be able to take action to diminish Tinacre value

a. Presumably taking any tin will

b. Unclear how much she can take

c. Lakeacre
i. H leaves W a LE in entire tract

1. Remainders: Northern half to D; southern half to S

a. Both have vested remainders

2. “want to treat my two children identically”

ii. During W’s LE, state declares Southacre ecologically worthless for development

1. Developer wants Northacre at high price b/c of zoning of Southacre

2. What are S’s options

iii. S is out of luck

1. The operative pigeon holes gave NA to D and SA to S

2. “identical” is non-operative; could be pure gloss

3. Statement about intentions would only be relevant if language was ambiguous 

a. NB: but sometimes cts will call language ambiguous 

b. Controlling the Future

i. Defeasible estates (CB 206-224)
1. Defeasible fee simple – one that may last forever or one that may come to an end depending upon an event in the future. There are two types
a. Fee simple determinate – a fee simple so limited that it will end automatically when a stated event happens. 
i. Created by language connoting that transferor is coveying fee simple only until an event happens. Done by any words of a durational aspect (but not if the transferor is merely stating her motive). 
ii. Always accompanied by future interest (the possibility of reverter) – typically this interest is retained by transferor or her heirs. Possibility of reverter can be express or arise by operation of law.
iii. If party to whom fee reverts doesn’t claim, party that had the fee simple determinable becomes a trespasser/adverse possessor 
1. Then follow AP SoL
iv. Party to whom fee would revert has an inchoate right to reenter before the condition is broken
b. Fee simple subject to a condition subsequent – is a fee simple that does not automatically terminate but may be cut short or divested at transferor’s election when stated condition happens. Until the transferor (or heirs?) elect to terminate by some action (e.g. by reentering, if that was the right transferor had to exercise) the fee simple is retained by the transferee. 
i. Created by conveyance of a fee simple, followed by language providing that fee simple may be divested by transferor if specified event happens. (Language like “but if…” or “provided, however…” or “on condition.”)
ii. Future interest retained by transferor to divest fee simple subject to condition subsequent is called a right of entry (or power of termination). Can be expressly retained or implied if words of instrument are reasonably susceptible to that interpretation that this type of forfeiture estate was contemplated by parties. 
1. Note: Right of entry (like possibility of reverter) may be retained only by transferor or heirs, and cannot be created in a transferee. 
iii. If condition is broken, party to whom it reverts could hold that right forever, in theory, but many states use laches or similar idea, so party needs to reenter in reasonable length of time
2. Mahrenholz v. County Board of School Trustees (Ap. Ct. of IL 1981)
a. Facts: WE and Jennie Hutton executed warranty deed in which they conveyed 1.5 acres to Trustees of School Dist. No. 1 (predecessors of Ds in this action). Deed provided: “this land to be used for school purpose only; otherwise to revert to Grantors herein.” Property became site of Hutton School and held classes there until 1973, after which was used for storage. July 1941 – Huttons conveyed to Jacqmains remaining land they owned and purported to covey reversionary interest held in school land, which in 1959 the Jacqmains purported to convey to the Mahrenholzes. Land stopped being used for school in 1973. In 1977, Harry Hutton, sole heir of Huttons, conveyed to the Mahrenholzes all of his interest in the Hutton school land. Later in 1977, Harry Hutton disclaimed all interest in favor of the County Board. 
b. Procedure: Plaintiffs (Mahrenholzes) filed action to quiet title in real property. Trial court entered order dismissing complaint – said it was a fee simple subject to condition subsequent. 
c. Question: Did trial court correctly conclude that plaintiffs could not have acquired any interest in school property from Jacqmains?  (This depends on how language: “this land to be used for school purpose only; otherwise to revert to Grantors herein” is to be interpreted. Must also determine the alienability of the interest created.) 
d. Holding: The 1941 deed created a fee simple determinable in the Trustees followed by a possibility of reverter.
e. Rule: Language such as “to be used for school purposes only” creates a fee simple determinable (as well as “otherwise to revert to” which sounds like there is not a choice) 
f. Rationale: 
i. Ps couldn’t have acquired interest from Jacqmains b/c was still used for school in 1959, so must determine whether Ps could have acquired interest from Harry Hutton
ii. No words of temporal limitation, or terms of express condition, were used in grant
iii. Close anal. of wording of orig. grant shows that grantors intended to create fee simple determinable followed by poss of reverter
iv. “It suggests a limited grant, rather than a full grant subject to a condition, and thus, both theoretically and linguistically, gives rise to a fee simple determinable.” 
v. Language suggests mandatory return not permissive
vi. Cases and commentators have said that similar language creates fee simple determinable
vii. Looks at and distinguishes Ds’ cases (e.g. one said “forever” which implies subject to condition, not temporal limitation like “for school use only”)
viii. Note: Court doesn’t decide a number of Qs: whether 1977 conveyance by HH was sufficient to pass interest to Ps; whether HH effectively disclaimed interest in property in favor of Ds; whether Ds have ceased to use school grounds for “school purposes”
g. FU note: says teacher’s manual says “couldn’t have found a better case to show the emphemeral nature of words to distinguish between two types of defeasible fees 
h. FU note: Holder of fee simple defeasible CAN release to fee holder but CAN’T convey to 3p (e.g. can’t convey right to reenter) 
i. FU note: It is important when things are filed in recorder’s office (NOTICE)
j. Notes following
i. At CL, possibility of reverter and rights of entry descended to heirs, but neither interest was transferable during life. 
ii. Modern trend in US is that poss of reverter and right of entry are transferable inter vivos, but there is great mixture of treatment among states
iii. SoL starts running on poss of reverter as soon as determinable fee ends
iv. For possibility of reverter, the SoL should theoretically begin to run when grantor attempt to exercise right to entry and is rebuffed, but in reality prob begins to run when condition occurs
v. CA & KY have abolished fee simple determinable and language that would create it now creates fee simple subject to condition subsequent
vi. Question 2: Complicated because words have durational aspect, may be interpreted as fee simple determinable. BUT there is an explicit right of entry.  If it is a fee simple determinable, the SoL starts running when condition broken.  So in that case in depends on whether the condition is broken and what the SoL is.  Would be best for B is cooking with alcohol were considered to be selling alcohol, and if SoL is less than 11 years.  If it is subject to condition subsequent, then the SoL might start running only when try to exercise right of entry, so that could be a problem. But book notes that in reality it starts running when condition broken. 
vii. In Mahrenholz, it was later determined that storage still counted as a school purpose. 
viii. Conditions imposed by grantor creating defeasible fees must be distinguished from covenants (promises) made by grantee. If a condition is breached, land is or may be forfeited to future interests, but if a covenant is breached, the promisee may sue for injunction or damages. 
k. Mountain Brow Lodge No. 82, Independent order of Odd Fellows v. Toscano (CA CoA 1967)
i. Facts: Mr. & Mrs. Toscano in 1950 gave gift to Odd Fellows of real property, language in the habendum clause (portion of deed that describes restrictions): “Said property is restricted for the use and benefit of the second party, only; and in the event the same fails to be used by the second party or in the event of sale or transfer of the second party of all or any part of said lot, the same is to revert to the first parties herein, their successsors, heirs or assigns.”
ii. Procedure: Action instituted by Odd Fellows to quiet title. Trial court rendered judgment in favor of Toscano (respondents), but it is unclear why exactly.
iii. Question (stipulated by parties): Whether conditions in conveyance are void?
iv. Rationale: No, not void. A fee simple defeasible subject to condition subsequent (and sever restraint on alienation) – Toscanos retain right to reenter
1. Condition prohibiting sale or transfer is void, and is severable, but doesn’t necessarily affect/nullify condition on land use. 
2. So then must determine if use condition created a defeasible fee, or is simply void. 
3. Circumstances indicate that it is a fee simple defeasible subject to condition subsequent (don’t need formal language if the intent is clear) – also based on statute favoring fee simple subject to condition subsequent
4. Although it has the effect of restraining alienation, CA courts have recognized the difference 
5. CA and other jurisdictions recognize restrictions on land use
v. FU says ct may have decided as it did bc of a pref for charitable giving: ct will be more tolerant of restrictions when it is a gift to charity (will bend over backwards)
vi. Dissent
1. Believes all of habendum clause is invalid restraint on alienation (policy reasons)
l. Notes following
i. Falls City v. Missouri Pacific Railway Co. held that reverter provision was restraint on alientation and therefore void, meaning railway had fee simple absolute
ii. Other courts differ in treatment
iii. FU note: Default rule can have big effect: e.g. “so long as” language can trump “right to re-enter the premises” 
m. Note: Condemnation of deafeasible fees and the valuation of defeasible fees and reversionary interests

i. Majority view is that where a defeasible fee is condemned, holder of the fee takes the entire condemnation award and the holder of reversionary interest takes nothing (too remote to be capable of valuation)
ii. Restatement on property uses immanence, but the result is usually the same
iii. City of Palm Springs v. Living Desert Reserve  (CA Ct. App. 1999)
1. Facts: McCallum Desert Foundation conveyed 30 acres of land to city of Palm Springs to be used as site of McCallum Desert Reserve and Equestrian Center. Deed gave free simple subject to condition subsequent (“In the event that the property is not used solely and perpetually as the site of the McCallum Desert Reserve…”). Palm Springs then decided it would rather build a golf course on the land and started a condemnation action and argued that their breach was too speculative and power of termination was valueless for condemnation. 
2. Holding: Court held that violation was imminent, and the Restatement of Property only applied “when a paramount authority condemns property and ousts the possessor.” Since condemnation proceeding made breach reasonably imminent, Living Desert Reserve was entitled to be compensated for 100% of value of unrestricted fee in land. 
iv. Ink v. City of Canton (Ohio 1965)
1. Facts: Ink’s heairs conveyed land to city of Canto on condition land be used for public park. State hwy dept condemned all but 6.5 acres of parcel. 
2. Holding: Court only awarded the city the value of the land as restricted to use for a park and subject to forfeiture. Heirs were awarded diff bt that and fee simple absolute, reversionary interest in proceed awarded to city, and reversionary interest in remainder of park. 
3. Rationale: Didn’t want to give “windfall” to the city since the park land had been a gift. (CB writers question the wisdom of this rationale.) 
v. Notes
1. Valuation is difficult – valuation of interests separately results in the paradox that sum of parts not equal to whole 
2. Value of possibility of reverter is full market value of land discounted by probability that the reverter will never becomes possessory
n. Defeasible Life Estates
i. Used to be that life estates defeasible upon marriage were common, but now rarely encountered because:
1. Provision rests upon notion that second husband is liable for support of wife for her lifetime, even after divorce
2. At death of one spouse, mod law has increased protection for surviving spouse – giving elective share of fee simple ownership in deceased spouse’s estate
3. Proviso for forfeiture upon remarriage has lost favor since 1940s, when marital deduction was introduced into IRC (for life estate to qualify for marital deduction and pass free of estate taxation, surviving spouse must get all income for entire life
4. Also is in violation of CL rule against restraints on marriage.  Fundamental Q is whether provision has purpose of 1) coercing abstention from marriage or 2) providing support until marriage w/o intent to hinder marriage (only valid if second purpose)
ii. Trusts (CB 234-37 & 239-40 and BB materials)
1. Notes from CB
a. Remember diff bt cts of law and equity (law not concerned w/ fair use, equity is)
b. While Statute of Uses eliminated many uses, it did not abolish active duty trusts
c. Trusts allow allow settlers to arrange their assets in way that maximize flexibility in property mgmt and transfer of wealth to future generations 
d. Core of trust is the division of legal and equitable title
i. Legal title is in trustee(s)
ii. Beneficiaries have right of beneficial enjoyment of property (equitable interest)
e. Net income of trust is paid to beneficiaries, and upon termination of trust the trust assets as then exist are handed over to beneficiaries
f. Trustee is fiduciary, and subject to stringent duties in managing property (most impt is loyalty – must act for exclusive benefit of beneficiaries) 
g. Possible to make trust inalienable 
i. Result is that trust can be drafted so that they do not give beneficiaries power to transfer or borrow against their trust interests, and creditors don’t have power to reach to satisfy debts
h. Legislation recently adopted in some states permits “perpetual” trusts
2. FU intro notes
a. Trusts stem out of uses
i. So in order to disguise: 0(A(for the use of B
ii. A is the law office & never dies, so don’t have to worry about escheat, taxes…
iii. “for the use of” = equitable ownership; trustees have legal title under obligation to use for benefit of beneficiaries
b. Statute of uses eliminated uses w/ a few exceptions, one of which is active use (?)
c. Corpus= something like body of $ in trust that generates income
d. Casebook editors want to put life estates in trusts, completely
3. Farkas v. Williams (Ill.2d 1955) 
a. Facts: Farkas died intestate and left as only heirs-at-law brothers, sisters, nephew, niece. During life purchased stock on four separate occasions and had issued in his name as “trustee for Richard J. Williams” and on each of these occasions also signed declarations of trust. 
b. Procedure: Coadministrators of estate (Farkas heirs) filed complaint for declaratory degree or other relief against Williams. Circuit ct said testamentary in character but were invalid bc not executed with formalities of will. 
c. Question: Did Farkas create a valid trust?
d. Held: Yes – trust decalaration executed by Farkas were valid inter vivos trusts and not attempted testamentary dispositions
e. Rationale: Based on 2 Qs
i. Did Williams acquire interest upon execution of trust instruments?

1. If no, then no trust, but he did acquire interest
2. Williams gained the benefits that Farkas gave up as trustee 
3. “It is difficult to name this interest of Williams, nor is there any reason for doing so doing so long as it passed to him immediately upon the creation of the trust.” 
4. Condition of Williams’ survival doesn’t make testamentary
ii. Did Farkas retain such control to make trust interests attempted testamentary dispositions? 
1. Farkas reserved considerable rights to self (to receive dividends, to change beneficiary or revoke trust, right to retain proceeds from sale) but only when reservations essentially amount to full ownership 
2. Control Farkas reserved was not as great as in cases with owner as settler – Farkas had to conduct self according to stds of trustees generally
iii. Court also discusses the formality of the transaction (formality impt for will to avoid fraud) 
f. FU notes
i. Form: F (grantor)(F (trustee & legal owner)(W (beneficiary & equitable owner)
ii. To make a valid trust, have to find that F’s interests and powers were less (in this case, yes in theory)
iii. Gives a sense of how ephemeral and thin the fiduciary duty is 
iv. “It seems to follow that what incidents of ownership Farkas intended to relinquish, in a sense he intended William to acquire. .. It is difficult to name this interest of Williams, nor is there any reason for so doing so long as it passed to him immediately upon the creation of the trust.” 
v. Alternative interpretation could have been to call a valid will b/c of formalities 
1. (3rd alternative was to give to little Farkai and ct didn’t want to do that) 
4. Blakenship v. Boyle (DDC 1971)
a. Facts: Fund was created in 1950 as irrevocable trust. Administered by three trustees: one designated by Union, one designated by coal operators, and one “neutral” selected by the other two. Royalties paid by coal operators into fund. Fund covers a number of benefits such as med, pension. All banking was done with Nat’l Bank, which is owned & controlled by Union. Trustees’ precise duties and obligations weren’t spelled out in docs creating the fund. Conflicts of interest appear to have been openly tolerated and implications ignored. 
b. Procedure : Derivative class action brought on behalf of coal miners who have present or future right to benefits as provided by United Mine Workers of America Welfare and Retirement Fund of 1950. Ds are Fund, present and some past trustees, and National Bank of Washington and a former president of the bank. 
c. Holding: Trustees breached their fiduciary duty.  “In short, the Fund proceeded without any clear understanding of the trustee’s exclusive duty to the beneficiaries, and its affairs were so loosely controlled that abuses, mistakes, and inattention to detail occurred.” 
d. Rationale: 
i. Counsel for Fund and Ps agree that trustees have to consider only the best interests of their beneficiaries
ii. Other parties say that you can permissibly take into account other parties’ interests BUT nothing in statutes or legislative history that can be said to alleviate the strict CL duty (although it is true that trustees are allowed considerable discretion and actions are valid unless arbitrary or capricious)
iii. Ds must be held to duty of undivided loyalty to beneficiaries

iv. Accumulation of excessive cash
1. Union and Bank profited, and beneficiaries did not
2. None of the three justifications advanced withstand scrutiny

a. Future uncertainty – could justify liquidity, but not failure to put money to work

b. Tax considerations – no tax justification. Still would have benefitted if the investment income had been exceeded

c. Accident or inadvertence—there is no proof of this, but if it were true, it would mean that trustees did not meet their fiduciary duty

3. Clear that Lews used Fund’s resources to benefit Union & Bank in disregard of the needs of trustees, as was his duty – entered into conspiracy w/ Union, and Union didn’t withdraw

v. Other breaches of trust

1. Investments made in public utilities to benefit the Union (to pressure to use Union-mined coal), and these declined in value – ct finds a clear case of self-dealing and breach of trust

2. Increase in pension benefits – action was taken in unnecessary haste and without adequate regard for trustees’ fiduciary obligations

vi. Relief (lots of prospective equitable remedies)

1. Boyle & Roche removed as trustees

2. Neutral trustee to be approved by court

3. New board can make determination about Roche as administer 

4. New board will meet with independent professional to determine investment strategy

5. Cease business w Nat’l Bank

6. Can’t accumulate excessive cash

7. Gen injunction on actions found to be breaches of trust

8. Future hearing on compensatory damages

e. FU notes

i. No personal corruption in this case 

ii. A “pay as you go” trust fund: $ in from coal cos and out to beneficiaries (97% of $ from coal cos) 

1. So relevance of investment is de minimus -- $ just flows through trust fr coal cos

iii. Note that ct chose CL fiduciary duty even though this is a statutory trust structured to represent the interests of the industry (in how trustees selected) – structured to be intertwined w industry bc if union coal failed it wouldn’t matter how investments were handled—beneficiaries would get nothing 

c. Concurrent Estates (CB 275-84, 291-300)
i. Types, characteristics, creation
1. CL has at least five types of concurrent estates. Focus on three in this class. 
2. Tenants in common – have separate but undivided interests in property. 
a. Interest is descendible and may be conveyed by deed or will. 
b. No survivorship rights between tenants in common.
c. Each tenant in common owns undivided share of whole (what the heck does this mean?)
3. Joint tenants – have a right of survivorship – this is the main distinguishing characteristic
a. By CL fiction, joint tenants are together regarded as single owner. 
b. In theory, each owns undivided whole of property, so when one joint tenant dies, nothing passes to others – estate continues and survivors continue w/o participation of decedent
c. CL required all interests in land be equal in all respects (four “unities”):
i. Time – interest must be acquired or vest at same time
ii. Title – Must aquire title by same instrument or joint adverse possession
iii. Interest – All must have equal undivided shares and identical interests measured by duration
iv. Possession – Each must have right to possession of whole. After JT created, one JT can voluntarily give exclusive possession to other JT. (NB: unity of possession is essential to tenancy in common as well, but other three unities aren’t.)
4. At CL, and in many states, if unities don’t exist, JT isn’t created, but other states allow JT to be established simply by explicit statement of intent 
5. If four unities exist at time JT is established, but later are severed, a tenancy in common is created
a. Any one JT can convert JT into tenancy in common by unilaterally conveying interest to 3p – this severs JT between 3p and other JTs
6. If JTs or tenants in common can’t solve problems by mutual agreement, any one can bring action for judicial partition – either by dividing or by selling and dividing proceeds
7. Tenancy by the entirety – can be created only by husband and wife (and by same sex partners in HI). Like JT in four unities, plus the fifth of marriage. Neither husband nor wife can defeat right of survivorship by conveyance to 3p. Divorce terminates because destroys unities. Exists in fewer than half the states. 
8. Presumptions
a. CL favored JTs over tenancy in common – ambiguity resulted in JT
b. Now situation is reversed – ambiguity results in tenancy in common (usually done by statute) 

i. Some states require express provision of survivorship to create JT
ii. Problem 1 (page 278)
1. O conveys Blackacre to A, B, and C as JTs. 
a. Presumably have JT at that point (Question: do you say a joint tenancy in fee simple absolute?)
2. A conveys interest to D
a. D is a tenant in common w/ B&C; B&C are JTs w/ 2/3 of whole interest (their JT is maintained bc still have unities) & they are tenants in common w/ D
3. B dies intestate, leaving H as heir
a. H gets nothing bc B&C were still JTs(all goes to C, so then C&D are tenants in common (C has 2/3 interest; D has 1/3 interest) 
b. Note: If D had died intestate and H were his heir, would just replace D w/ H
c. Note: If B had a will, same result bc can’t convey interest in JT through will 
iii. Problem 2
1. A and B are joint tenants in life estate, and each has remainder interest in fee simple absolute? Help!
iv. Problem 3 (page 278)
1. A and B planning to be married. Two weeks before ceremony they buy house and take title in “A and B as tenants by the entirety.” 
a. Can’t be tenants in entirety bc not married. Probably have JT (b/c of expressed intent, plus b/c they’re married, plus nature of property – it is a house) 
2. Then married
a. Same as before; would need a new instrument to become tenants by the entirety (would usually do by creating strawman who you give to, then gives back—except in CA where straw man isn’t necessary)
3. A few years into marriage, A moves out and conveys interest to brother C. 
a. A can unilaterally convey interest to 3p C and sever the joint tenancy, in which case it then becomes a tenancy in common between B and C. In this case, C may succeed on action for judicial partition if cannot solve problem with B by mutual agreement. 
4. Germaine v. Delaine – Deed created joint tenancy b/c provided for survivorship
5. Kipp v. Chips Estate – Conflicting language bt JT and tenancy in common between granting clause (part that serves to transfer ownership) and habendum clause (part that seeks to describe type of interest granted). Granting clause of deed is given priority over habendum clause, unless language of granting clause is ambiguous. 
6. Avoidance of probate
a. JTs popular bc practical equivalent of will, but in event of one JT’s death, probate is avoided (judicial supervision of administration of decedent’s property that passes to others at death) 
i. Avoided b/c no interest passes on JT’s death
b. JT can’t pass interest in JT by will (because JT’s interest vanishes at death)
c. This rule of nothing passing doesn’t control estate taxation
7. Unequal shares
a. Unity of equal shares in JTs is increasingly ignored by courts in situations where it counts – courts will divide according to intent
b. In other situations, courts will also pay no attention to requirement of unity of interest
v. Severance of Joint Tenancies

1. Riddle v. Harmon (Ct of Ap of CA 1980)
a. Facts: Riddles have JT. At Mrs. Riddle’s request, att’y prepared grant deed to terminate JT and a will disposing of her property. 
b. Procedure: Trial ct held that Mrs. Riddle didn’t sever JT and quieted title in favor of husband. 
c. Question: Whether Francis Riddle, deceased, unilaterally terminated JT by conveying her interest from herself as JT to herself as tenant in common. 
d. Holding: At Mrs. Riddle’s request, att’y prepared grant deed to terminate JT and a will disposing of her property. 
e. Question: Whether Francis Riddle, deceased, unilaterally terminated JT by conveying her interest from herself as JT to herself as tenant in common?
f. Holding: Yes (rev’d)
g. Rule: “One joint tenant may unilaterally sever the joint tenancy without the use of an intermediary device.”
h. Rationale: 
i. Undisputable right of JT to convey portion of land and thereby end JT (and 3p can convey back to original JT and the JT is not reestablished bc unities destroyed) 
ii. CA has rejected by amendment to Code the rigid use of unities and the requirement of using a straw man in the creation of a JT
iii. Earlier CA case, Clark v. Carter, found strawman indispensible (stems from CL)
1. Attorneys have found way around the “two to transfer” rule through use of strawman
iv. Little virtue in clinging to cumbersome requirements – common sense and efficacy say should be able to transfer directly
v. Decision doesn’t create new powers for JT
vi. Reject Clark
i. FU note: faulty reasoning b/c if creating JT, parties know. but parties may not know in case of severance of JT—invites fraud. 
i. Leg. changed rules, then ct thinks it can too (institutional difference)
ii. Maybe leg. was indicating a pref for JTs
iii. Invites fraud 
iv. Not majority rule 
j. Note: If A murders B, Uniform Probate Code provides that murder severs JT and coverts to tenancy in common – killer loses rights of survivorship in decedent’s share.
vi. Relations among concurrent owners

1. Rules governing co-ownership should also distribute in a fair manner the benefits and burdens of co-ownership
a. Partition – privilege of each co-owner to transform concurrent estate into estates held in severalty (equitable action)
i. Termination can be accomplished through voluntary agreement, but if not, recourse to partition is necessary
ii. Available to tenants in common and joint tenants, but not tenants by the entirety
2. Delfino v. Vealencis (CT SC 1980)
a. Facts: Ps (Delfinos) and D (Vealencis) owned real prop as tenants in common. Ps have 99/144 interest, D has 45/144 interest. D occupies dwelling and has rubbish and garbage removal business.
b. Procedure: Ps brought action seeking partition of property by sale according to interests and D moved for judgment of in-kind partition. Trial ct held partition in kind couldn’t be had wo material injury to respective rights of parties and therefore ordered sale and distribution of proceeds.
c. Q: Whether Superior Court properly ordered sale of Ps and Ds as tenants in common?
d. Holding: No
e. Rule: Two conditions must be satisfied to justify partition by sale: 1) physical attributes of land are such that partition in kind would be impracticable or inequitable; 2) interests of owners would better be promoted by partition by sale (AND burden is on party requesting partition by sale)
f. Rationale: 
i. Statute allows physical partition but when sale better promotes interests, ct may order
ii. Policy  to prefer partition in kind to partition by sale
iii. Partition by sale is an extreme exercise of power 
iv. Allow partition by sale due to practical impossibilities
v. It was practicable to partition in kind (trial court erred in saying not)
1. Only two competing ownership interests
vi. Best interests of parties not met by partition by sale
1. Trial court’s decision based on four findings (page 295) as well as determination that D’s land use violates zoning laws
2. As far as zoning, there is no indication that D wouldn’t be able to operate business in future – ct erred in predicting city’s future actions – that is very difficult to predict
3. No substantial evidence supporting conclusion that probable that subdivision probably wouldn’t be approved
4. Facts don’t support trial ct’s conclusion that other issues are not dispositive
5. Speculation about market value not dispositive
6. Ct must consider interests of all tenants in common, not just economic gain of one tenant or group of tenants

7. Partition by sale would cause great harm to D – cause to surrender home and jeopardize livelihood
3. FU notes
a. Ct hints that this is economically wasteful, but FU thinks not wasteful bc D lived there and had business there
4. Notes
a. Modern practice is to decree sale in partition actions in great maj of cases either bc all parties wish or bc it is the fairest method
b. Ark Land Co. v. Harper – ct gave weight to sentimental value (economic value  not dispositive)
c. Johnson v. Hendrickson – ct did not give weight to sentimental value 
d. Gray v. Grotts – even with clear interest in different parts of land in in kind partition, ct made draw straws
e. Evidence that partition sales disadvantage poor black farmers where rich person buys out a few of the children who are tenants in common, get partition by sale, and buy rest of land
f. If a tenant in common conveys interest to a 3p, cts have allowed the 3p to bring a partition suit (in kind) and get the land that was conveyed because doesn’t prejudice or injure the other tenant in common
4. Eminent Domain and Regulatory Takings

a. Approach suggested in class:
i. Is it w/in the police power? 
1. Is it arbitrary and capricious? (negative limitation) Is there a rational basis? 
ii. Then: is it a taking? (does it fail a takings test?) 
iii. If paying compensation(have to show arbitrary and capricious and not for general welfare to win
b. The power of eminent domain: sources and rationales
i. Fifth amendment assumes power: “nor shall private property be taken for public use, without just compensation.” 
ii. Why eminent domain at all? 
iii. Eminent domain – power to force persons to transfer private prop to gov’t (need to be used in furtherance of police power) – police pwr: related to public health, safety, welfare, morals
1. Must be used in furtherance of the police power
2. Need public use/benefit 
a. Owned by public OR 
b. Used by public OR 
c. Public purpose or harm
i. Public purpose/public harm (Midkiff and Berman)
1. Midkiff (SCOTUS case mentioned in Kelo) – preventing land oligopoly. public purpose satisfies public use.

2. Berman (SCOTUS case mentioned in Kelo) – once public purpose is found, the integrated plan rests in discretion of leg branch.  (non-blighted dept. store in blighted area not considered in isolation bc area “must be planned as whole”) 
ii. Economic development (Kelo)
1. Kelo (SCOTUS) 
a. Facts: Condemning  non-blighted land to built coordinated “village” including Pfizer for econ dev
b. Rule: Taking private prop for use by other private citizens as part of econ dev plan intended for pub purpose is valid exercise under 5th A (econ dev is a valid pub purpose for which eminent domain can be exercised) 
3. Just compensation

a. In US, this is the fair market value 
i. Why? Possibly administratively easier; theory is that it forces gov’t to internalize cost (but leg doesn’t look at long-term costs/benefits due to political cycle or gov’t may not recoup full costs-- but taxing can help gov’t recoup cost), also FAIRNESS – pay people what they expect 
ii. Question whether this makes the most sense: sometimes fair market value has nothing to do with acts of landowners
iii. Alternatives are: self-assessment for takings and tax purposes, or calc based on what land is good for (e.g. growing food) then do annual estimate for life, or compensating based on value put into land
b. In US, leasehold tenants usually do get comp 
4. Ways to control ED: 
a. Public use 
b. Federalism
i. States could pass narrow legislation
c. Just compensation
d. Means requirement (saying you must not be able to do it any other way
e. Politics
i. But marginalized may do less well in some elections than others (i.e. may be less influential in federal elections, but more in local)
f. Process
i. Political transparency
ii. Opportunity to appear
g. Precedents (?)
5. FU notes that concept of autonomy is part of whole takings rhetoric, yet it is a very narrow definition of autonomy—we’re under the thumb of institutions. When Americans think of autonomy is a jurisprudential context, they only think of it in relation to the gov’t; subordination to institutions is not really part of the discussion. 
c. The concept of a “taking”

i. Categorical Rules

1. Permanent physical occupation of property authorized by gov’t is taking regardless of public interests it may serve

a. Loretto v. Teleprompter Manhattan CATV Corp. (p.960)
i. Facts: Cables on building pursuant to NYC Law. Owner requested damages and injunctive relief for taking w/o just comp. 
ii. Rule: “a permanent physical occupation authorized by government is a taking without regard to the public interests it may serve”  
iii. Note: Doesn’t mean can’t occupy property, just that must provide just compensation
2. Nuisance control is not a taking and therefore does not require compensation

a. Hadacheck v. Sebastian (p. 973)
i. Facts: Petitioner is brick manufacturer who had plant outside of LA, then LA expanded and LA had law making it unlawful for anyone to establish or operate brick yard or brick kiln w/in city limits. 
ii. Rule: If you’re preventing a public harm, not a taking and therefore no compensation (within police power), but if promoting public good, then it is a taking and therefore there must be compensation [the “noxious use” test]
iii. Class note: this is a zoning case, so we don’t know if it would be CL nuisance (also note: strong coming to the nuisance defense
1. Decreasing prop vals is not a nuisance, but can deal w in zoning 
3. No economically viable use = taking and therefore requires comp. 

a. EXCEPT if would be defined as CL nuisance OR if use was restricted by state’s background property law such that right wasn’t in title purchased

b. Lucas v. South Carolina Coastal Council  (p. 1006)
i. Facts: Developer bought two plots of land on SC cost. Then SC passed Beachfront Management Act which had effect of not allowing Lucas to built any permanent structures on the lot. 
ii. Rule: When owner of real property has had to sacrifice all economically beneficial uses, he has suffered a taking EXCEPT if the limitation on the title was pre-existing (from CL nuisance law or property law)
ii. Balancing 
1. The “arbitrol test” – if state in its regulation is making a necessary choice between two classes of property, it is not a taking 

a. Miller v. Schoene (BBoard)
i. Facts: D entomologist ordered Ps to cut down cedar trees per VA statute. 
ii. Rule: “When forced to such a choice the state does not exceed its constitutional powers by deciding upon the destruction of one class of property in order to save another which, in the judgment of the legislature , is of greater value to the public.” 
iii. Ct balances policy on both sides and makes a choice 
2. Diminution in value test

a. Pennsylvania Coal Co. v. Mahon p.980
i. Facts: Deed conveyed surface land to Mahons but reserved the right to the coal co to remove all coal under land with the surface owner taking risk and waiving right to any damages. Ps say Kohler Act take away D (coal co) rights – statute forbids mining to cause sinkage of structure w human habitation. 
ii. Rule: “while a property may be regulated to a certain extent, if regulation goes too far it will be recognized as a taking.” [“diminution in value” test]
1. the numerator is the diminution in value, the denominator is the value of the property
a. Majority calculates: coal in support estate/support estate (the coal underneath)
i. Upham says doesn’t work that well in this case because support estate is maybe 5% of total coal 
b. Dissent calculates: coat in support estate/whole estate 
iii. Holding: ct found taking in this case (meaning could do w just comp if w/in PP)  -- what made it come out this way is trying to get out of K
iv. Other impt quote: “Government could hardly go on if to some extent values incident to property could not be diminished without paying for every such change in the general law” (explains why not all regulation is compensable)
v. Note: in Plymouth Coal Co. v. Pennsylvania – required coal miners to leave coal in support estate due to “average reciprocity of advantage” (this is also the justification for zoning, which used to be based more on analogy to nuisance) 
vi. Introduces conceptual severance 

vii. Dissent: Says is merely a prohibition of noxious use, and not made inappropriate bc private benefits are gained. Advocates against looking at property piecemeal. 
viii. Note: literal taking of property changed with this case – now means more than taking title – establishes category of regulatory takings 
b. Penn Central ad hoc factors: 
i. 1) Character of the gov’t action; 
1. Affecting only one or a few weighs in favor of finding taking
2. Look at purpose to be achieved
ii. 2) Econ impact of the regulation on the landowner and particularly “the extent to which the regulation has interfered with distinct investment-backed expectations” 

1. Takes into consideration econ loss to landowner
2. Euclid, where 75% of value lost, and Hadacheck, where 92.5% of value lost, do not constitute takings – must be near total like Lucas 
3. If person improves property, this increases chances that taking will be found b/c have investment backed expectations 
4. If owner can use property in same way before and after reg – no taking
iii. Penn Central Transportation Co. v. City of New York (p.990)
1. Facts: GC Station designated landmark in 1967 per Landmarks Preservation Law. Penn Central entered into lease with developer in which developer was to construct office building above Penn Station and pay $1million in rent during construction and at least $3million after. Applied to commission w two diff designs and were denied. Penn Central didn’t seek review of these decisions. 
2. Not in dispute: landmark preservation as part of PP, GC appropriately designated, rejection of plans
3. Holding: not a taking b/c related to gen welfare and also still allow enhancement of terminal site and other properties (doesn’t conceptually sever air space) 
4. Rule: law which doesn’t interfere w prop owner’s primary expectations concerning property, and allows owners to receive reasonable return on investment, does not effect a taking that demands just comp  
5. Dissent: focus on “property,” “taking,” and “just compensation” – takes a literal approach
a. Property = air rights
b. Just compensation – says should determine whether TDRs are are “a full and perfect equivalent for property taken” 
c. Taken – doesn’t end up with literal use 
c. Conceptual severance

i. Property can be conceptually severed into airspace, surface area, and subsurface/mineral rights 
ii. Only a factor in regulatory takings analysis – phys invasion is still per se taking
d. FU’s summary of eminent domain

i. What limitations are there on valid exercise of PP? 
1. One is inherent in PP: must e for public health, welfare, morals, safety (very broad)
a. We have not had a case where it was not within the police power
i. Dist. Ct. in Euclid found not a valid exercise of PP bc
1. Trying to segregate society by class (today may also have said race)
a. If that is the purpose of zoning, you can’t do it
2. Appears to be for aesthetic purposes
a. Higher ct made analogy to nuisance
b. Now aesthetics is a core part of zoning and is accepted as a valid exercise of PP can can do w/o comp
2. Is it arbitrary and capricious? Is there no rational basis?
ii. If it is within the PP, is it a taking?
1. Note on taking: can only use ED as exercise of PP if for public use (and w/in PP)>
a. Can use PP to tax, send mayor to conference, etc.
b. But if taking – needs to be w/in PP and for public use

2. Cleary yes in Kelo situation (taking title) 
a. Usually initial owner is gov’t entity or quasi-gov’t entity (this used to be a requirement, but no longer) 
3. Midkiff – went directly fr holders of reversionary interests ( tenants 
a. This was orig seen as viol of pub use, but Midkiff establishes as ok so long as state’s goal qualifies as pub use
b. pre-Kelo thought things were pretty broad (Kelo restricts expansion of Midkiff & Burman – says must be preventing some kind of harm
4. Burman – still ok bc blighted
5. Midkiff – still ok bc correcting market (Q whether there is harm—looks a lot like Kohler Act(shift fr small grp to larger grp. but O’C dissent in Kelo distinguishes)
iii. Look at process
1. Poletown (we didn’t read) – took unblighted area and gave to GM. problem here is that process looks fishy—political payoff to powerful interests (will always look like this). Done for good of Mich, but too clear of political payoff
2. Kelo – diff bc much broader process
a. Addresses O’C’s problem that what happens w/ redevelopment is that rich corps come out ahead
b. O’C’s opinion is all about property rights in political (not econ) terms
c. Majority can be seen as saying that politics won’t play a role in fed const arena 
iv. Just compensation
1. Despite Scalia’s statement in Lucas, comp hasn’t always been paid
a. Theory was that sovereign can take land whenever it wants, and if you retain some land, it is benefitted
2. Now just compensation is required
a. Why? 
i. Gen arg: forcing gov’t to be efficient
1. Fails bc
a. Not forcing gov’t to recoup benefits it creates
b. Gov’ts are not econ actors –they’re political actors interested in getting votes
i. More likely to be interested in politically efficient takings, not econ ones
ii. So likely to get highly inefficient takings regime fr econ POV (get fewer takings than are efficient)

3. Why fair market value? 
a. Probably bc that is what we consider fair 
v. Regulatory takings (note that some factors that make it an exercise of PP make it less likely to be reg taking)
1. Before Penn Coal v. Mahon there were no regulatory takings (only takings when took title) 
a. Penn Coal gives the diminution in value test (v impt case!) 
2. Most of action in takings law is in area of trying to determine when reg goes too far
a. When gov’t is trying to use prop as if it owns it w/o paying for it
b. Holmes says political limitations of putting cost on minority fail, and therefore cts must intervene
3. Tests for regulatory taking (not all in book) – property owners that agree something is w/in PP but say it is a taking and so requires comp will look to tests that best fit facts of situation
a. Categorical
i. Initial test: noxious use (Hadacheck and a little Euclid) 
1. Not so strong anymore 
2. If you’re prohibiting a noxious use, don’t have to pay comp no matter how great the diminution in value. Trumped by (
ii. No economic value (Lucas)
1. If diminishing to zero = taking
2. UNLESS noxious use you’re prohibiting was part of background principles of nuisance/property law 
3. Criticisms:
a. A totally artificial situation (also a justification)
b. It doesn’t just say nuisance law, it says what determination of nuisance law is must be done by state cts (shifting pwr away fr leg)
iii. Permanent physical occupation = taking 
1. Loretto – can’t exclude if valid exercise of PP, but does have right to comp (in this case, zero or neg bc added to val of bldg)
b. Balancing – one test, and these are the factors, although they totally collapse
i. If it is a noxious use (think of as preventing harm), then diminution in value must be greater (magnitude of loss) 
1. Diminution in value must be greater than benefit (?)
ii. Average reciprocity of advantage
1. Penn Central 
2. Zoning – Euclid doesn’t talk about it this way, but more recent cases do
3. Plymouth Coal
iii. Distinct investment-backed expectations
1. Penn Central
iv. Nature of gov’t action
1. Miller v. Schoene – arbitral case/enterprise case
a. Is gov’t acting as an arbitrator bt incompatible uses? 
2. or is gov’t acting as an entrepreneur (promoting an enterprise)? 
a. Trying to get benefit for all soc by putting cost on a few 
b. Causby (built runway by prop and use prop owner’s air space so couldn’t raise chickens) is promoting an enterprise, but also comes under the physical invasion test

c. Finally, look to justice and necessity (which may point opposite directions) 
i. Justify based on precedent
ii. Law is about civilizing politics 
iii. A version of “coming to the nuisance” can factor in here 
iv. Are there short term costs for long term benefits? (Penn Central)
e. Video on ED in Brooklyn
i. Using “blighted” rationale to seize land for new apt development
ii. Nothing has happened
iii. Not much research done on former underground railroad site
iv. Loi Royer 
1. Existed in France, Japan
2. Big or chain stores must negotiate with independent and small businesses to come into the area 

v. On the nat’l level, we focus on the importance of small businesses, but ignore on local level

vi. Used to have anti-supermarket law in the US, but death knell was referendum in CA in 1930s – two strong interests (chain stores and growers) united and argued for consumer interests and voters repealed. Laws disappeared by 1950s

vii. Note that it is contradictory to want both local stores and affordability

viii. Connect the video back to economic growth material

ix. Note that tenants aren’t compensated for ED – they’re just out

x. Video focuses on the argument: we were here first

1. But there are problems w gentrification and having a class-segregated city w the rich in the center

xi. It is a planning problem to meet the financial needs of the city (BUT these high rises in Brooklyn are empty)

xii. Idea that transparency will lead to fair/just results is to put all your eggs into the basket of process 

1. Democratic process can fail to be accountable

2. American way to think of fairness as process, but often groups don’t have $ or know how 
5. Land Use Controls

a. Private controls: common law nuisance
i. Private nuisance = act or condition on D’s land that substantially and unreasonably interferes w P’s use and enjoyment of P’s land  ( a tort)
1. Usually an intangible invasion (smells, light, sounds, vibrations, dust, pollution)
a. A non-physican/non-trespassory interference w use and enjoyment of land 
b. BUT there is no good answer to what is physical and what is non-physical 
i. E.g. water pollution is intentional trespass (always abatable)
ii. Excessive light = nuisance
2. Physical invasion is the subject of a trespass claim, which always can be stopped 
3. Courts now balance the utilities and may award damages instead of injunctions if there is a significant econ benefit to the nuisance 
4. Unreasonable – there are different views of unreasonable. can be viewed as the level of interference or a balancing test of gravity of harm and utility of actor’s conduct. 
a. Circs that bear on unreasonableness (p. 661): whether activity significantly interferes w pub health, safety, peace, comfort, or convenience; whether conduct is proscribed by statute or ordinance (like Spur); whether conduct is of continuing nature or has permanent/long-lasting effect. 
b. In looking at gravity of harm, may also look at whether P came to nuisance
c. In looking at utility, cts consider social value of activity, suitability of activity to locality. Zoning may be a factor, but is not determinative. 
5. Substantial—usually means persons of normal sensitivities would consider substantial
6. Gen rule is that one should use one’s own property in such a way as not to injure the property of another
7. Gen rule is that nuisance protects from ordinary uses, not extraordinarily sensitive ones
8. Cts commonly find nuisance in instances when landowner builds structure (spite fence) for no reason but to vex neighbor
9. Cts tend not to find unsightliness alone a nuisance 
10. Unlike physical trespass, injunction doesn’t immediately issue

a. There can be instances in which one party is causing a great harm with great costs to P, but has a great social benefit so although if just P v. D there would be an injunction, if there is a great social benefit, there is no injunction (opposite of usual distribution of costs) 
11. Remedies – can be injunction and damages 
12. Restatement approach—once you get to certain level of harm (substantial/serious), then there is a nuisance – once this liability is found, the question is damages 
13. Public v private nuisance (p.662)
a. Only landowners can bring private nuisance
b. Used to be that people brining public nuisance had to show special damage, but this is being liberalized
14. Four ways to resolve nuisance claims (p.663)
a. Abate activity in Q by granting P injunctive relief (Morgan, Estancias)
b. Let activity continue if D pays damages (Boomer) 
i. Generally only if D’s primary activity benefits pub at large and not just D (stern rule of necessity) 
c. Let activity continue by denying all relief 
d. Abate activity if P pays damages (Spur) 
ii. Intro to substantive law
1. Morgan v. High Penn Oil Co.  p. 639
a. Facts: Action for temp damages and injunction by Ps who own land w house, restaurant, trailers. Ds have oil refinery that emits noxious gases and odors that make people sick. 

b. Rule: Private nuisance occurs when interference with enjoyment of land is substantial AND action is intentional and conduct is unreasonable under the circumstances OR when action is unintentional but negligent, reckless, or ultrahazardous
c. Holding: Ps got damages and injunction because was intentional and unreasonable (damages were for past harm)
d. Note: Reached threshold, so then the question became damages 
e. FU says unintentional nuisance is not very interesting bc get notice once, then it is intentional

f. Ct implicitly found value of refinery not as high as Morgan’s use 

g. Equities are how differs from Spur and Hadacheck

i. Refinery came 2nd (big factor)

ii. Also – harm to society considered (populated area) 

2. Two approaches to nuisance
a. Jost v. Dairyland Power Coop. (Wis. 1969) – ct does not balance once harm is shown—it is a threshold that once reached requires damages (small farmer harmed by power plant)

b. Restatement of torts differs: to determine unreasonableness in case of intentional nuisance, ct is to consider whether “gravity of the harm outweighs the utility of the actor’s conduct” 

i. Restatement says look to 

1. Gravity/extent/character of harm

2. Social value of P’s use

3. Suitability of P’s use to location

4. Burden on P to avoid harm

ii. And for actor look to

1. Social value of actor’s conduct

2. Suitability to location in question

3. Impracticality of D preventing the harm 
iii. Remedies and more substantive law 
1. Estancias Dallas Corp. v. Schultz p. 646
a. Facts: Noise from D’s air conditioner extremely disruptive in Ps’ home.
b. Rule: Must balance equities, but injunction will be denied as remedy for nuisance only if necessity of others compels, and not bc party causing nuisance has right to injure neighbor
c. Holding: Ps get injunction and damages (affirmed) 
d. Note: Std for injunction in nuisance is a balancing test (unlike in other cases where need to show irreparable harm
i. Balance (conceptualize as: harm to P, cost to D, societal interests)
1. Harm to P
2. Cost to D of abating nuisance 
3. Suitability to locality 
4. Burden on P of avoiding harm
5. Harm to society (possibly)
6. Cost of activity v utility of activity
e. Note: Somehow D’s lawyer below was able to make choice bt remedies
f. Note: if think about utilities here, there would never be an injunction due to relative costs
i. So why?
1. Could be equity issue: Schultzes were there first
2. Or judges don’t believe Estancias’s numbers
3. Or coase theorem – issue injunction and allow parties to bargain (doesn’t matter who has right bc more valuable use will purchase less valuable use (absent transaction costs))
2. Boomer v. Atlantic Cement Co. p. 649
a. Facts: D operates large cement plant, and Ps are homeowners who bring action for injunction and damages from plant 
b. Rule: Cts can grant injunction conditioned on payment of permanent damages to complaining party in order to compensate for impairment of prop rights caused by nuisance 
iv. Spur Industries, Inc. v. Del E. Webb Development Co. p. 656
1. Facts: Spur had feedlot, and Del Webb began developing nearby. Del Webb than brought action to enjoin Spur feedlot from operation. 
2. Holding: Enjoinable public nuisance based on statute, but Webb must indemnify Spur because he brought people to the nuisance to the foreseeable detriment of Spur. (Wouldn’t nec. have indemnification if were through natural growth of city rather than action of developer.)
3. Rule: An otherwise lawful activity can become a nuisance bc people have entered area of activity. However, if party requesting injunction is the one that creates the need for the injunction, party can be required to provide compensation. 
4. Ct notes that diff bt pub and private nuisance is one of degree. 
5. Note: see doctrine of “coming to the nuisance” THIS IS A DEFENSE TO NUISANCE CASES 
6. Class note: Del Webb presents convenient deep pocket 
v. Lateral and subjacent support (p. 645)
1. One of bundle of rights incident to land ownership (of same kind as freedom from trespass, water rights, and right to be free from substantial and unreasonable interference, which nuisance law protects against) 
2. Lateral support – provided to land by parcels surrounding
3. Subjacent support – support from underneath
4. CL requires that lateral support provide support needed under natural conditions (no right to support structures ordinarily) – absolute liability unless land built upon in way that helps cause subsidence and excavator gave notice. Doesn’t arise until subsidence occurs or is threatened. 
5. Right of lateral support can be waived or expanded
vi. Nuisance Law and Env Controls

1. Nuisance law has only small part to play in control  -- best for small-scale, incidental, localized, scientifically uncomplicated pollution probs 
2. Free rider problems, judges not competent to deal with on large scale
3. Leg/admin intervention is primary way: regulation/command-and-contorl (dominant approach, incentive systems, marketable/transferable rights
b. Private controls: covenants, servitudes, and planned communities

i. Intro
1. Fundamental difference bt public and private land use planning: Source of authority
a. Public land use planning relies on PP and the monopoly on force
b. Private
i. Don’t have monopoly on force
ii. But aren’t constrained by PP – don’t owe anyone anything
c. Similarities 
i. Underlying issue of controlling people who have not agreed to be controlled 
2. Differentiating easements and covenants (and a little on equitable servitudes)
a. Easements 
i. Less interesting—haven’t changed much
ii. REAL ESTATE INTEREST (so incl in ED comp)
iii. Extremely limited in use
1. Primarily used for right of way
iv. Very rarely have neg easements 
1. Only exception: light and air
2. P&E considered if there had been a grant it would have been valid
b. Covenant
i. A CONTRACT (so not incl in ED comp)
ii. Promissory interest 
iii. As a K interest, isn’t subject to numerus clauses (pidgeonholes)
c. Equitable servitude
i. Promissory interest
d. This is why rights to common use are easements
3. Land use planning is worthless if can only bind parties to the agreement
a. Underlying prob w covenants was how to bind subsequent owners of burdened land (@ Cl, v hard to bind 3ps) 
4. Restraints on land – can be broken into two concepts
a. Benefitted land
b. Burdened land
c. Note: can have situation where land is both benefitted and burdened
5. Most important aspect of real estate development are covenants, easements, and equitable servitudes
a. Very important that these rules be enforceable
b. Pro-development 
c. Centuries ago covenants were anti-development/non-economic, and were aimed at decedent’s control over land use
6. Covenants allow developer to give predictability – can tell buyer: this is the community you’re moving into
7. Reason that can so constrain individuals is that it is seen as voluntary
8. Need to satisfy 4 requirements to make a covenant run w/ the land
a. Intent
i. Did parties to orig agreement intend for it to run w the land?
b. Touch and concern
i. Promises have something to do w land
ii. All restrictions have to related to land (but payments to community okay if for use related to common areas like maintenance, buying books, paying salaries, swimming classes) 
iii. Still can’t be used for dues to unaffiliated country clubs and the like 
c. Privity 
i. Tied in w notice
ii. Privity of K
1. Bt 1st promisor and promisee
2. & bt each subsequent purchaser (usually gives notice)
iii. Mostly gone by the wayside – esp in cases where it is a clearly regulated community 
d. Notice 
i. Most impt limitation 
ii. Notice of restrictions AND notice of intent to bind you by restrictions
iii. How provided?
1. Want to make sure restriction are in each link of chain of title
2. Done through common grantor – use straw man to transfer w restrictions to CG, who then sells to individuals – then if look up title, will always see
9. Definitions

a. Real covenant – promise respecting the use of land that runs with the land at law
b. Horizontal privity – privity of estate bt original coventing parties
c. Vertical privity – privity between one of the coventing parties and a successor in interest 
d. Dominant tenement – benefited parcel
e. Servient tenement – burdened parcel 
10. Keep in mind whether it is a running of the benefit or a running of the burden – test for running of burden traditionally more onerous 
11. Cts defined privity of estate bt landowners to be successive (grantor-grantee) relationship 
a. Allows enforcement of covenant against successors when covenant is created in conjunction w transfer of some other interest in land 
ii. Tulk v. Moxhay Chancery Eng. 1848 (p.746)
1. Facts: D Moxhay bought land that P Tulk had covenant for that required garden maintenance and not building anything. D tried to build on it. 
2. Rule: Covenant is enforceable in equity against person who purchases land w notice of covenant
iii. Sanborn v. McLean Mich SC 1925 (p.751)
1. Facts: Ds McLeans tried to build gas station on lot in residential area. But were enjoined by neighbors 
2. Rule: Equitable servitude can be implied on lot even when not created by written instrument, if there is scheme for development of residential subdivision and purchaser has notice of it. (Reciprocal negative easement that Ds had notice of) 
3. Class note: No promise but ct said they were buying into a planned community
iv. Validity and enforcement of covenants

1. Equity imposes three requirements (maybe four)

a. Intent that the benefit and/or the burden of the covenant run to the successors of the original parties
b. Notice on the part of purchasers of the land of the original promisor
c. That the covenant touch and concern land
d. (In some jxs – vertical privity may be required for the benefit (but not burden) of covenant to run in equity)
2. Neponsit Property Owners’ Association v. Emigrant Industrial Savings Bank CoA NY 1938 (p.755)
a. Facts: Bank took title to land previously deeded by Neponsit Realty. Deed contained covenant saying property was subject to annual charge for maintenance of area and that charges would be payable to Neponsit Property Owners’ Association as assignee for Neponsit Reality. Covenant also stated that failure to pay would result in lien on property. Association brought action to foreclose on lien. 
b. Rule: Affirmative covenant to pay money for improvements or maintenance done in connection w/ land, but not actually upon the land subject to the burden of the covenant does “touch and concern” the land. HOA, as agents of actual owners, can rightfully enforce (vertical privity).
c. Class note: expanded t&c
3. Notes following  
a. Privity could be better understood in Neponsit as standing to enforce, which was doubtful at the time, but now it is well-settled that HOAs have standing to enforce covenants if they have been granted enforcement power
b. Most jxs now do not require vertical privity for the enforcement of covenants or law and equity; gen view is that Ps have standing on basis of K 3p beneficiary doctrine
i. But vertical privity for Ps other that HOAs has not totally disappeared 
ii. Unclear whether vertical privity is required for benefit of a restrictive covenant to run in NY
c. Touch and concern
i. Covenant restricting use of land have almost always been held to touch and concern the land
ii. Cts have been wary of enforcing affirmative covenants against successors bc
1. Courts are reluctant to issue orders to perform a series of acts requiring continual judicial supervision
2. Enforcing an affirmative covenant, which requires the covenantor to maintain property or pay money, may impose a large personal liability 
3. An affirmative obligation unlimited in time resembles a feudal service or perpetual rent
4. Some cts have viewed as a clog on titles
d. Most cases in which cts find a covenant doesn’t touch or concern land involve monetary obligations and tying arrangements
e. Almost all cases approve of monetary obligations in a common interest community
f. Touch and concern req has been criticized as being vague and unpredictable, Restatement (Third) of Property, Servitudes gets rid of it and instead uses validity and invalidity by reason of pub policy, illegality, or unconstitutionality
4. Declaration of Covenants, Columbia MD
a. Mechanics
i. Accumulate deeds for all parcels in huge piece of property in a huge piece of property in HRD
ii. Then convey to HOA (PRA) 
iii. Then convey to strawman (Aileen Ames) 
iv. Then starman conveys to HRD
v. Then HRD conveys to sep owner 
b. This way, the howeowner’s association is bound and every home owner is as well 
c. Put “unmarried” by AA due to downer interest, but isn’t nec cause doesn’t exist
5. Rhue v. Cheyenne Homes
a. Facts: Rhue wanted to move a Spanish-style into a neighborhood, and Cheyenne Homes sued to prevent.  There was a restriction in a protective covenant that said any building in the subdivision must be approved by the Architectural Committee (though there were no other standards).  All other homes were modern, split level homes (approved).
b. Court holds restrictive covenant valid, which gave Architectural Committee discretion to approve any construction plans, despite not having any set standards for the approval/disapproval
c. Requirements for validity:
i. Purpose must be clear (here, to protect property values)
ii. Refusal to approve must be reasonable, made in good faith, and must not be arbitrary or capricious
1. Here, there was evidence that house was “not compatible” with surrounding houses
2. Evidence that it would devalue property values
d. FU:  Rhue sets no standards whatsoever, BUT raises the issue of inquiry notice ( Rue saw the style of every other house!!  Should have known?
e. Analagous to Stoyanoff (sort of) 
6. Davis v. Huey
a. Davis v. Huey: D wanted to build home near plot line (in line with article in the covenant, setting specified distance), but was denied.  Other homes in the development in middle of plots.  Committee though it looked weird and would obstruct neighbors’ views.  Restriction in covenant said Architectural Committee may base approval on any grounds, including purely aesthetic.

i. Covenants, within reasonable bounds (& using clear language), are valid insofar as they furnish adequate notice to the owner of the special restriction sought to be enforced

ii. Court allows house according to plan: exceeded the developer’s authority under the restrictive covenant b/c adequate notice not provided
1. Rationale: Ch. 7 lays out detailed restrictions on how to place house, and Davis totally complied with these specific rules (negative implication that if you comply with those, the building would be ok)

2. No language in restriction would place owner on notice that his lot was subject to standards stricter than the rules in Ch. 7

iii. Note: court seems to indicate that prior decisions of owners is not a valid basis for notice as it is found nowhere in Davis’s chain of title or instrument of record (maybe a different story if guidelines not specifically laid out?)
iv. Analogous to Anderson (sort of)
7. Comparing the Cases

a. Rue: seems to show that covenants can be implied 

i. In the absence of specific rules, first people come in and establish set of styles

ii. Seems to be possible that those original people can establish their preferences and thereby obtain a negative easement over the undeveloped land

b. Davis: might be an exception to this rule where the covenant DOES provide specific rules, will override the inquiry notice one might gain by just looking around.

c. Public controls: zoning doctrine and process
i. General notes
1. Zoners look at the general welfare, but is extremely decentralized (looking at municipality by municipality)
2. Two big problems
a. First inherent problem in zoning is defending individual rights
i. Anderson  is all about this
ii. At some point, becomes a violation of DP 
b. Second problem of zoning is rigidity and requiring prediction of future planning and guiding (constantly in tension: rigidity and predictability v. flexibility)
i. Trying to shape and accommodate growth 
1. But then growth doesn’t go as planned and need to change plan in a way that preserves integrity
2. E.g. PA Northwestern Distributors, Inc. v. Zoning Hearing Board
a. Adult bookstore was opened then zoning board enacted adult business ordinance which gave bookstore operator only 90 days to comply
b. Rule: If zoning law or reg has effect of depriving property owner of lawful pre-existing non-conforming use of his or her property, it amounts to a taking for which the owner must be justly compensated 
c. FU notes this is unusual (but is constitutional taking prob if say can’t do anymore)
3. Framework
a. Local – zoning is done at a state level (unless consider fed env regs zoning)
b. Pursuant to state’s PP 
i. Resides in sovereign (and only in sovereigns—not at local level)
c. Zoning done at local level (it is a delegation from the state)
i. But this creates problems like those seen in Mt. Laurel 
4. Legal structure
a. Enabling act at state level 
i. Delegates/devolves power to plan land use restrictions to local gov’t 
ii. Usually requires local gov’t to have planning comm’n 
iii. Generally need to periodically have a comprehensive plan
iv. Then zoning ords/regs are created in conformance w the plan
1. In many places, comprehensive plan is also passed into law
2. But in all places orgs/regs are law and must be in conformance w plan
5. Dealing w rigidity 
a. One issues is pre-existing, non-conforming uses 
i. Probably attaches to land but may depend on circs
1. If inherited, may still keep
2. But is coffee shop is bought by Starbucks prob won’t get 
ii. Have right to continue (but not nec forever) bc zoning is prospective 
1. Range of time can continue is dependent on type of use involved
a. Use on unimproved land (e.g. Delfino’s dumpsters/garbage trucks, parking lot, pasturage, farming) – zoning can require change in relatively short period of time
2. Buildings that have other uses (e.g. adult bookstore(Shakespeare bookstore) – little longer, but probably relatively short
3. Rental properties—can require conformance once lease is up
4. Established businesses that are inconcistant with what is permitted but are not noxious uses/CL nuisance are hardest case
a. Often these businesses do well bc competition can’t come in
iii. Const issue can be addressed by amortization: give diff uses diff times to conform
b. Variances – when landowner wants to use land in way that violates ordinance (and isn’t preexisting)
i. Built into plan
ii. Almost indispensible to the working of zoning
iii. If you sell land w a variance, it probably goes with the land
iv. This is an administrative adjudicative decision (stricter std of review by cts)
v. Extremely common—ask to build closer to lot line or for extra kitchen 
vi. To get variance: go to Board of Adjustments and show:
1. Unnecessary hardship – relating to specific piece of land (e.g. zoning requires and acre and you have 3/4 , or setbacks that make hard to build on corner lot or lot w stream in back)
2. Can make takings arg ( if you don’t get a variance, it is a taking
vii. Process
1. Board sends notices to neighbors to see if there are objections (or visits and asks) – if neighbor objects, need to show unnecessary hardship, which is very hard
c. Other relaxations that are part of the plan

i. Special permits/exceptions – (e.g. for churches, fraternal groups, etc.) – have criteria built into the plan 
1. These kinds of decisions are administrative decisions (stricter review by cts than leg decisions) – good exam Q – church v cult
ii. Planned unit developments (PUDs)/ “cluster plan” 
1. Also called density zoning 
2. Usually permissible – almost always a part of zoning ordinances 
3. Supposed to break up monotony
4. Give over to developer to do whatever they want as long as limit to X uses (often including commercial) and X density (often have green space req) 
5. Also an administrate decision
iii. Legislative approaches
1. Amend comprehensive plan and zoning ordinances
2. Requires planning process
3. Not done by zoning bd of adjustment, but by planning committee
ii. Introduction to zoning

1. Euclid v. Ambler Realty (p.980)
a. Facts: Property developer had land that the Village of Euclid then zoned. Owner rests facial challenge on fact that it is a taking and outside scope of the police power.
b. Rule: Provisions can only be declared unconstitutional if “clearly arbitrary and unreasonable, having no substantial relation to the public health, safety, moral, or general welfare.” [Analogy to nuisance law—rests on this: a preemptive way of dealing with nuisance] – zoning ordinances are a valid exercise of PP and thus don’t violate const. protection of property

c. Holding: Zoning const. on face 
d. Note from class: objection to zoning is that it was interfering w natural growth of Cleveland and putting in artificial restraints)
e. Two arguments made by realty co
i. This is a taking (and therefore requires comp)
ii. This is outside the scope of police power 
f. Trial ct in Euclid made the argument against it zoning being w/in police power: it is based on class and segregating classes
g. Note: valid exercise of PP but doesn’t rise to level of reg taking
2. Euclidian zoning – districts graded from highest (single family homes) to lowest (industry) and uses permitted in each dist are cumulative 
3. Structure of authority underlying zoning

a. Enabling legislation

i. Zoning is exercise of PP and all states have adopted enabling acts delegating zoning auth. to local gov’ts 
ii. Standard State Zoning Enabling Act – has been in effect at some time in all states
1. Allows municipalities to “regulate and restrict” most features 
2. Must be “made in accordance with a comprehensive plan” that relates to PP
3. Must have planning/zoning board composed of citizens appointed by mayor and advised by experts – comes up with comprehensive plan to recommend to city council 
4. Board of adjustment makes sure zoning regs aren’t inequitably operating on one piece of land – may grant a variance when zoning restrictions cause owner practical difficulty/unnecessary hardship
iii. The Comprehensive Plan – a statement of local gov’t’s objectives and standards for development
1. Only about half of states require
2. Judicial attitudes vary greatly, and there is some evidence they are relaxing
3. Future tends to be too unpredictable, and by late 1960s, zoning had become more of a reactive enterprise 
4. FU says the only things that survive zoning are non-obscene nude dancing and signs on property
5. Zoning is a beautiful case study of the law making values
a. We see in P&E v. Foote, Prah, Sanderson
b. Lends self to case by case delineation of way cts can change the game –essential a judicial change (relates to Scalia’s point about predictability and rules) 
iii. Expanding the aims (and exercising the muscle) of zoning

1. Aesthetic regulation
a. State ex rel. Stoyanoff v. Berkeley Mo. 1970 (p.872)
i. Facts: Stoyanoff wanted to build pyramid-shaped house in Ladue, which had more traditional homes. Architectural Board rejected plan. 
ii. Rule: Board may deny permit for bldg that is inappropriate for the area in terms of appearance, thus decreasing the property values of the area. 
iii. Rationale:
1. For general welfare: “The stabilizing of property values, and giving some assurance to the public that, if property is purchased in a residential district, its value as such will be preserved, is probably the most cogent reason back of zoning ordinances.” 
iv. Notes
1. Trial ct said was deprivation of land w/o DP (a takings issue) and was arbitrary and unreasonable exercise of PP 
2. Mo. SC justified zoning on the idea of reconciling mutually incompatible uses (like Miller v. Schoene) 
3. Telling people to go elsewhere, but it isn’t clear where
4. Not a shred of evidence that would have reduced property values 
b. Notes following 
i. Cts in developing law of nuisance rarely declared an ugly site a nuisance
ii. Thus, in developing zoning law as analogy to nuisance, cts held PP can be exercise to further public health, safety, and general welfare, but not for purely aesthetic purposes. 
iii. Berman v. Parker SCOTUS 1954 – ct accepted expanded conception of “public welfare”: values “are spiritual as well as physical, aesthetic as well as monetary. It is within the power of the legislature to determine that the community should be beautiful as well as healthy, spacious as well as clean, well-balanced as well as carefully patrolled.” 
1. Jxs still vary in how they deal with aesthetics
2. Class notes
a. Suggests beauty can be a consideration under pub welfare
iv. Cts don’t have much of a problem w aesthetics in historic zoning and historic preservation legislation
c. Anderson v. City of Issaquah CoA WA 1993 (p.880)
i. Facts: P wanted to build commercial property and applied to Development Commission 3x for permit, modifying each time to meet their very vague stds. Was finally denied and then filed complaint. 
ii. Rule: Local building ordinances that impose aesthetic conditions must provide sufficiently clear guidance to all interested parties (in this case, ct held that code sections were unconstitutionally vague on face) 
d. Notes following 
i. Many architects see these boards as reinforcing mediocrity in design
ii. Diff result under private covenant: specific standards are not necessary – architectural committee just has to act reasonably and in good faith
iii. No ct has ever held that architectural expression is protected by the 1st A, but commentators tend to think that design reg implicates expressive values and thus should be subject to close scrutiny
1. FU says this is really surprising 
e. Class notes 
i. Board denies bc
1. “Insufficiently responsive” – BUT had gone back 3x and spend hundreds of thousands
2. Not compliant aesthetically – BUT std is totally vague: drive along the road and see for yourself 
ii. Neither this case nor Stoyanoff say that zoning solely for aesthetics is permissible 
1. Anderson says that is clearly one possible factor (harkens back to dist ct in Euclid) 
iii. FU says cases present tension bt vagueness (Anderson) and freedom (of expression & in gen)
iv. Note that bldg codes are usually justified by safety (but that seems loose) 
2. Controls on household composition

a. Village of Belle Terre v. Boraas SCOTUS 1974
i. Facts: Belle Terre limited land use to single family dwellings. Defined family as “one or more persons related by blood, adoption or marriage, living and cooking together as a single housekeeping unit.” Households w 2 or more unrelated people were explicitly excluded from def. P moved into house with four unrelated people and he and the landlord challenged. 
ii. Rule (Douglas): Legislature may define “family” for zoning purposes if definition is rationally related to legit objectives, such as establishing zones where “family values, youth values, and the blessings of quiet seclusion and clean air make the area a sanctuary for people” 
iii. Dissent (Marshall): Classification burdens fundamental rights of association and privacy guaranteed by 1st and 14th As. Choosing who to live w/ implicates both, and ordinance singles out people who choose to live differently from current residents
1. Underinclusive: Doesn’t impose limitations on # of people in house related by blood, marriage, adoption & doesn’t restrict number of autos owned 
2. Overinclusive: excludes unrelated individuals living together even if they have only one income and no car (thus not contributing to traffic/space probs) 
3. Bc fundamental rights, would only pass scrutiny if burden imposed is necessary to protect compelling and substantial gov’t interest
iv. Note: Many states have invalidated this restrictive def of “family” on either state statutory or constitutional grounds 
v. Class
1. No one disagrees that this is w/in PP BUT Marshall thinks this is an impermissible use of PP or is trumped by freedom of association
2. Safety issues or bldg codes are okay (but can’t use to exclude) 
b. City of Edmonds v. Oxford House, Inc. SCOTUS 1995
i. Facts: City sued to enforce residential single-family zoning restrictions against group home for recovering alcohol/drug addicts (handicapped under FHA).  Ord. limited number of unrelated people in house to 5 but had no restriction if related by adoption, marriage, or genetics. FHA had exemption relating to total occupancy limits. 
ii. Rule: Single-fam zoning reg isn’t automatically exempt from FHA scrutiny even though it has a component limiting the number of people in the house.
iii. Rationale: 
1. FHA exceptions should be read narrowly
2. Exemption applied to maximum occupancy restrictions which are for health and safety, rather than single-family restrictions
iv. Notes following 
1. Locally undesirable land uses (LULUs) have been disproportionately sited in neighborhoods populated by poor people and people of color. 
v. Class notes
1. A fundamental Q is why gov’t should dictate aesthetics
3. Exclusionary zoning

a. All zoning is exclusionary by definition, but in this situation the term  refers to measures whose purpose or effect is essentially to close an entire community to unwanted groups (typically people of low income who might put a heavy burden on the public fisc yet contribute little to it, resulting in increased property taxes and decreased land vals in area)
b. Southern Burlington County NAACP v. Township of Mount Laurel NJ SC 1975
i. Facts: Mt Laurel zoned area in way that effectively prevented affordable housing for low and middle income people in the area (e.g. by having large lot size reqs, restrictions on number of bedrooms, number of children…)
ii. Rule: Every developing municipality must through land use regs make realistically possible appropriate variety and choice of housing 
1. Must zone for welfare of people and not benefit of local tax rate 
iii. Class ntoes 
1. Two initial reasons is interesting
a. Brought by outsider
b. Entirely based on state law
i. Bc SCOTUS has been v deferential to land use issues (may be due to federalism)
2. Driven by desire to have high tax base w/ pop that doesn’t need services
a. Often elderly look good for this, except for healthcare
b. Worst group is working families (can get rid of by zoning for large lots, which deceases value of land overall, but increases value/lot
c. Can also zone light industrial so offensive uses don’t come in
3. This case stands for the idea that there comes w the power to restrict property rights a limit if you’re going to use the gov’t monopoly of force 
c. Notes following
i. Ways municipalities try to exclude people who interfere with ideal fiscal picture
1. Minimum housing cost – cts invalidated
2. Minimum floor area – mixed judicial reaction
3. Minimum lot size – upheld when found justified by conditions of community in question but exclusionary effects can provoke skepticism 
4. Minimum setback reqs – upheld bc increase light and air, reduce fire danger, and advance aesthetic concerns
5. Barring mobile/manufactured homes – almost always upheld in early cases, but cts appear to be standing up to this prejudice now, esp in South
ii. SCOTUS hasn’t been strong on exclusionary zoning claims
1. Lindsey v. Normet 1972 – housing is not a fundamental right
2. San Antonio Indep. School Dist. v. Rodriguez 1973 – wealth isn’t necessarily suspect classification for purposes of EPC
3. Village of Belle Terre v. Torres 1974 – rejected challenge to single-family zoning
4. Warth v. Seldin 1975 – nonresidents lacked standing to challenge municipal regs unless alleged specific concrete facts to show they were harmed
5. Arlington Heights v. Metropolitan Hous. Dev. Corp. 1977 – Ps have to prove discriminatory intent if charge that env regs impact minorities adversely and violate EPC
iii. Townships found many ways to get around Mt Laurel
iv. Mt Laurel II
1. Held that every municipality (not just developing) must provide realistic opp for housing for poor except where were disproportionately large portion of pop (e.g. urban areas)
2. Good faith attempts were insufficient
3. Not enough just to remove barriers; must undertake affirmative measures to assist developers in obtaining state and fed aid
4. “Builder’s remedy” – builder could get permit fr ct
v. Huge reaction to Mt Laurel II 
1. NJ enacted FHA which created agency empowered to ID and enforce Mt Laurel II obligations (also ended builder’s remedy) 
vi. FHA allows regional contribution agreements—cities compensate each other for absorbing fair share obligation
1. But then held unconst (Mt Laurel III)
vii. Other states presume zoning ordinances are constitutional (rational basis); other states maintain presumption but look at rationality of measure as related to regional (not just local interests); others follow spirit of Mt Laurel
1. NY is relatively passive 
viii. Tiebout Hypothesis – “voting with feet” 
1. So then specialization among municipalities and competition between them looks good and people move to place w combo they most prefer
ix. Waring-Blender Model – neighborhood must be in proportion to entire metro area; produces great diversity within neighborhoods, but none between 
x. Inclusionary zoning: devices designed to require or encourage developers to supply low and moderate income housing (can backfire) 
4. Zoning hypos 

a. Oldtown wants to preserve historic bldg style
b. Greentown wants to preserve greens space and low density
c. A couple of choices: 
i. Most efficient way: eminent domain to take unoccupied farmland & turn into parks
1. Two probs
a. Current owners may not want land taken
b. Still have to pay for land (tempting to try to avoid) 
ii. Easy way: zoning
1. Then get green space you don’t have to pay for (but not for public use) 
2. If zone for single fam homes, this makes less valuable in the aggregate, but preserves space
d. Another example: parking
i. Buy vacant land near town center and make a parking lot OR require each business owner to have a certain amount of parking
5. Slaugherhouse issue in New Square
a. Shows that even within one town different communities have their own ability to plan or not 
b. New Square built one slaughterhouse (and planned to build another) on border w New Hampstead 
i. Putting as much of externalities on neighbor as poss
