What is Property? Dueling Conceptions of Private Property

i. Jacque: Trespasser liable even if he causes no actual damages; if intentional trespass to land and compensatory damages are nominal, punitive damages can be awarded 
1. Fundamental property right of landowner to exclude others from his land, even in the face of a skewed cost/benefit analysis; can only be given meat with state protection (but still can bargain)
A. Right to exclude others protects interests like: 

1. Incentivizes owner to invest in protected land and use it productively 
2. Privacy

3. Liberty (free to live on my property as I like) 

4. Expected security of people and stuff on our property

ii. Hinman 
a. Air is capable of exclusive ownership ONLY to the extent it’s actually used or occupied (i.e. invasion of superadjacent airspace not always a trespass; no liability unless he can show nuisance)   

b. Unlike Jacques, Court not willing to tolerate bilateral monopoly/hold-out problem here. Shift entitlement b/c: 
1. Air travel is valuable activity

2. Court would need to decide how high up constitutes property (difficult)

3. Too many people to bargain with (transaction costs too high to follow ad coelum). 

B. Property and Equity

1. Repeated Trespasses

iii. Baker
i. If the hunter permits the dog to stray beyond his control, when he knows that it will probably damage the property of others (or their persons), and it does, it is a trespass.

a. Unlike harmful invasions of surface, Baker requires showing of intent AND harm; no absolute right to exclude dogs because it would make hunting impossible. 

2. Building Encroachments

a. Building encroachment becomes a continuing, permanent trespass once A knows about it 
i. MINORITY: Pile 
a.  An individual has no right to occupy land that does not belong to them; encroachment is a continuing and permanent trespass and warrants an injunction (good faith/bad faith is irrelevant). 
1. Ex ante, this may lead to more efficient behavior in the future (incentivizes ensuring that building/stones are on own property) 
b. Court does NOT follow Hinman (below surface & not in use) because no great social utility here and because trespass is permanent here (part of a building) 
ii. MAJORITY: Golden Press 
1. Court denies mandatory injunction b/c:

i. Encroachment is unintentional/in good faith (assumes it was in good faith)
ii. Encroachment is slight (very slight here)
iii. Plaintiff’s use of property NOT affected (no interference w/ present use)  
iv. Damages small and fairly compensable (55 bucks)
v. Cost of removal so great as to cause grave/unconscionable hardship (yes)
b. Ex post, this is fairer and may avoid economic waste 
1. Recognizes reciprocal nature of these conflicts; incentivizes notifying neighbor that there is an intrusion on my property.  
II. How Does One Acquire Property (other than by gift or purchase)?

B. In General 

1. First-in-time: All things being equal, the chronologically first possessor has the better title

C. By Capture/Occupancy

1. Wild Animals

a. Pierson v. Post: 

i. Majority: Mere pursuit does NOT confer a property right; to gain title/ownership of wild animals in natural state, need occupancy (must satisfy ALL): 
a. Unequivocal intention to consummate capture, AND
b. Deprivation of animal’s natural liberty, AND
c. Bringing the animal under some degree of “certain control” (not necessarily physical control)

1. May possess it if mortally wound it AND continue pursuit (constructive possession)
2. May possess it if he traps it, so that escape is impossible (constructive possession)
ii. Rationale 

1. Need clear/simple rule to reduce future conflicts  

b. Criticism: Rule gives hunter an incentive to invest in the best-quality gear and to hunt as fast as possible; this may lead to depopulation of species and lower profits for all hunters. 

iii. Dissent: Custom. Possess wild animal if there’s a reasonable prospect of capture (hot – w/in reach) 

a. Mere pursuit is still not enough to possess wild animal. 

iv. Hierarchy
a. True Owner (if there is one) 
b. Landowner (if trespass occurred prior to mortal wounding or certain control) 
c. Prior Captor (i.e. who lost it, but continues hot pursuit)
d. Captor 
e. Hunter
f. Malicious Interferer 
b. Custom

i. Ghen  
a. Custom is valid; custom should determine property owner if

1. The custom requires in the first taker the only act of appropriation that is possible (limited by technology)
2. The custom has been recognized for many years (yes)
3. The custom works well in practice (whaling industry grew up under it)
4. The rule is fair (Ghen: “gives reasonable salvage for securing or reporting the property”)
5. The custom is necessary to the survival of the industry (unlike hunting in Post, whaling industry is economic activity that would halt if this custom was not adopted; also, fox hunting was just a sport)
ii. Criticism: custom’s formulated for industry’s benefit, not society as a whole
iii. Constructive capture in Ghen, b/c of the nature/importance/technology limitations of whaling. 
a. Pierson Diss. argues for that fiction, but fails; social goal of killing foxes not important enough  
iv. Two questions:

a. Who got there first?

b. What counts as legal possession? (Depends on what kind of investments we want to encourage/reward, etc.)

1. Pierson encourages a race to capture (fox are pests)
2. Keeble encourages investments 
c. Actionable Interference

a. Keeble: Knowing and malicious intervention with another’s trade or livelihood is actionable BUT mere competition is NOT actionable    
a. Law should encourage productive activities / use of land 
b. Consider: moral weight of labor/investments; rule sets up the right incentives to invest in this socially useful activity  

b. Mere competition is NOT actionable b/c each has a right to use his own land as he wishes; protecting right to pursue profits absolutely could jeopardize activities that benefit society 
2. Oil and Gas

i. Hammonds 
i. Filling an empty reservoir that stretches underneath another’s property with gas does not make the injector liable for trespass; once injected, the company ceases to be the exclusive owner (like setting wild animal free).
ii. First driller to tap and produce oil or natural gas from a pool underlying the lands of several owners has acquired possession of the resource brought to the surface, even though it may drain the pool under the other’s lands 
a. Like wild animals, oil and gas moves of its own volition and does not respect boundaries

1. Impractical to know how much gas lies under a person’s land   

3. Shipwrecks

a. Eads:  Finder who takes possession of abandoned goods becomes the owner, but he must take such possession as nature and situation permits; need to diligently move towards use or consumption to “possess” something (must be in the process). 
a. Mere notice of an intention to possess is NOT enough to possess
1. Merely marking trees/affixing buoys NOT sufficient; need persistent efforts to raise the lead, put boat over it, etc. 
b. Eads rule encourages an efficient pursuit (finders-keepers encourages finding, little possessing) 
ii. Did the first claimant invest enough in bringing the thing into the stream of commerce (dead fox, wreck, duck) to characterize the second claimant as a free-rider? Weigh the equities (want to do discourage free-riding, etc.) 
a. In Eads, if finding requires a lot of investment, B may have been given more latitude for delay 
4. Baseballs

ii. Popov: Popov caught/juggled ball, but was mobbed. Hayashi picked up ball (was not part of the mob). Popov claimed he was the first possessor.  Judge defers to Solomonic judgment: ½ and ½.  
i. Fan in whose glove baseball lands has a “pre-possessory” interest in being allowed to complete the catch w/o interference. Court divides the asset [very rare].
a. Criticism: property disputes should be decided once and for all, w/ all or nothing rules; all property rights in the thing in question (the baseball) are compromised; shared title imposed by judicial decree may result in even more problems 
ii. Like in Keeble, Court protects someone who has NOT yet achieve possession, but no malicious int. 

5. Open Access and The Commons

6. Solutions to Tragedy of the Commons

D. By Creation

a. Hot News: INS  
i. Broad (INS):There is a quasi-property right against one’s competitor taking what one has invested a lot of resources into gathering [property right arises from past investment] 
ii. Narrow (INS): News organizations have a quasi-property right to exclude their competitors from free-riding on efforts to gather hot news, as long as the news remains hot (INS v. AP – hot news is quasi-property)
a. Fairness: No reaping where one has not sowed 
b. Incentives: quasi-property right encourages AP’s continued investment—not recognizing it would make publication profitless and cut of a socially-beneficial service 

c. Custom (custom was to respect each paper’s right to scoops) 
iii. Criticism: past investments alone do NOT support a property right (See Pierson); legislature should decide whether to extend intellectual property rights and curtail the free use of knowledge and ideas, not the Court (Dissent, Brandeis: legislature should determine whether to recognize property right in hot news)

b.  (FORK): What’s the source of property rights?
i. Positive law (MODERN): legislation gives rise to property rights; defer to legislature (Holmes, Brandeis) 
a. Modern courts hesitate to create new property rights in novel cases, especially if legislature already involved in the area (i.e. IP) 

ii. Natural law (OLD): natural principles of justice are adequate basis for the court to derive property rights (i.e. property rights created by investing labor) 
c. INS limited to its facts; no general principle of “someone cannot reap where he has not sowed” 
i. The reap-sow principle in INS conflicts with general principle of market-based societies and has huge implications (i.e. society’s constantly using others inventions, ideas, information) 

2. The Right of Publicity: Midler:   
a. Appropriation of the attributes of one’s identity may constitute a misappropriation of property 
i. When a distinctive voice of a professional singer is widely known and is deliberately imitated in order to sell a product, the sellers have appropriated what is not theirs (Midler)

a. But if claiming a secondary meaning, then no action (i.e. closely associate random song w/ someone, and company uses that song) (Midler)

ii. Intellectual property rights are imposed at the expense of future creators and of the public at large; rights based on “evoking” or “reminding of” another’s likeness ought not to be granted (Kozinski Vanna White Dissent)
a. Court should limit intellectual property owner’s rights to maintain a free environment for creative ideas / genius (Kozinski, Vanna White Dissent) 

b. Unlike INS: more personal interest, less at stake in recognizing monopoly right over the sound of voice 
3. Copyright: Eldred:  
4. Inventions: Trenton Industries: 
i. Court: Conferral of patent requires novelty, not simply commercially useful idea; no patent for something that would have been obvious at time of invention to an ordinary, skilled person in the industry (no novelty for high chair b/c alleged novel feature known and disclosed in the prior art ) 

a. But no patent protection for mere improvement
b. Does not matter how invention’s made (i.e. flash of genius or endless experimentation) (Trenton) 

c. Rationales: If every new idea were subject to 17-year monopoly, public would be prevented from making use of ordinary routine improvements 
ii. A patent confers an in-rem property interest in an invention (legal statutory right to exclude others) 

iii. Unjust Enrichment: If someone shares a novel idea with someone else , intending that the other person use the idea and pay him for using it, the other party must pay compensation for period b/w disclosure and the filing of the patent (“reasonably royalty”) if he appropriates the idea in breach of confidence 
1. Trenton: Adler and Peterson had a rel’p, and the two were initially NOT competitors, disclosed BEFORE patent denied 
iv. Trade Secrets Rule: commercially valuable information that is kept secret is protected by a property interest; situation-specific, depends on confidentiality arrangements  
a. A person must take all steps that he could reasonable take to keep it secret (unlike UE)

1. No misappropriation of trade secrets in Trenton, b/c gave him a sample chair (did not keep it secret)
b. No need to show rel’p of confidence to show misappropriation of trade secrets (unlike UE)
v. (FORK): States vary on how much to protect trade secrets (and enforce non-competition agreements, which say that an employee cannot work for a competitor in the same industry for a certain time period)

a. Not protecting trade secrets, then firms closely guard them by confining them to small group of people; this limits the productivity of the firm by not letting them maximize productivity of employees

1. But maybe weakness of intellectual property results in a high-velocity market (i.e. jump ship all the time) that is highly productive by attracting skilled employers, weakening the power of employers, and causing cross-fertilization (I.e. CA paradox: CA is hub of high tech industry AND it offers the least trade secret protection / not likely to enforce covenants not-to-compete)
vi. Tension b/w giving property rights to incentivize inventive work, but limiting them so that others can use it
E. By Accession, Ad Coelum, and Find

a. Accession 
a. Doctrine of Accession

1. (FIRST): Was the conversion made in good faith? 
i. If converted in bad faith, property remains that of the original owner, no matter how great the transformation or increase in value (Wetherbee) 

2. Identity Test (OLD): If property is taken in good faith and made into something new, and there is enough of a transformation in its character/identity, then it belongs to the transformer/mixer of labor

i. I.e. Yes for olives to oils, grapes to wine, wood to a house; No for trees to logs, cloths to garment, iron to bars (need a chemical or physical transformation) 

3. Labor Test (MODERN): If a thing is appropriated from someone by another in good faith and the labor inputted materially alters its value, the product belongs to the new operator, who must pay the original owner the value of what he took [liability rule] (Wetherbee—cuts down timber in good faith, makes it into barrel hoops worth 28x the value of the timber; Court uses labor test)
i. Labor test incentivizes owner intervening as soon as possible (like Pile) 
ii. Labor test rewards investment in useful good (hoops); discourages free-riding on socially-useful investment 

iii.  (FORK): Economic reading of Wetherbee or amount of labor?
· Economic: increase in market value is what matters [incentivizes creating value]

· Amount of labor is what matters (but this might punish the efficient laborer) [rewards moral investment of labor / might be fairer]
iv. Does the Wetherbee labor test apply to land? (I.e. invest a lot in improving land, so get to keep it)

· Maybe not. Land is more heavily protected (Jacques, Pile), land can always be returned, whereas chattel may change form. 

v. Even if laborer loses, he can still sue for unjust enrichment (restitution of labor) 

b. Ad Coelum Rule: 
i. Ad Coelum Rule: owner of realty is entitled to the free and unfettered control of his own land above, upon, and beneath the surface

ii. Edwards:   
1. A trespass is serious; Court will allow another trespass to determine if there was an initial trespass; unlike Pile, the party wanting to trespass did NOT create the problem

b. Dissent: A man who owns the surface owns everything upon, above, or under it which he may use for his profit or pleasure, and which he may subject to his dominion and control (Edwards Dissent, bottom ½ of Hinman)

1. But cave exploration not important enough to justify exception, unlike air travel in Hinman
2. But ad coleum never imagined air travel or new technology, but did imagine cave exploration 

c. By Find/Conversion
i. Rules apply to both land and personal property 

ii. Modern Armory rule: Present possession gives a title that is good against all the world EXCEPT a prior possessor or their successor in title; if there is no actual prior possessor, all claims must be based on constructive prior possession 
a. Protect social order

b. Avoid wasteful self-help

c. Encourage productive use of good (discourage hoarding/protecting)

d. Simplify adjudication of disputes; avoid errors (i.e. labeling someone as a thief)  [reject jus tertii] 
e. Protect true owners 
iii. Think about what remainderman/leaseholder inherits/has; if interest in the land, and find is part of property itself, maybe remainder man has claim to find once he comes into possession; also, waste
iv. DEFENSES to prior possession (i.e. when prior possession does NOT count):

a. Wetherbee (good faith)

b. Prior possessor abandoned (question of intent; person claiming abandonment has burden)

c. Prior possessor sold (seller loses right against his successors; non-derogation from grant)
d. Thief v. Subsequent Finder (Helmholz exception; Court finds way to let innocent finder keep it)  

e. Adverse possession

f. Prior possessor is employee (if possessed in course of work, item goes to principal)
1. Necessary to businesses that employer can count on employee to take title on his behalf
v. (FORK): Abandonment/Sale or Bailment? 
vi. Burdens

vii. Find/Conversion
a. Finder v. Thief
· Discourages theft/dispossession; move asset backwards in chain of possession to TO 
b. Finder 1 v. Finder 2
1. Clark
c. Thief 1 v. Thief 2 

a. Anderson 
· Discourage endless series of unlawful seizures; move asset back to TO 
d. Thief v. Subsequent Finder  
1. Helmholz EXCEPTION to NO just tertii
i. Discourages forceful dispossession (do not give it to thief)
ii. But costly-fact finding and risk of error (fear of mislabeling a thief as a thief)

e. Abandoner v. Finder

f. Seller v. Buyer
1. Non-derogation of grant  
· Rule protects voluntary consensual transactions (i.e. a market in land/goods, etc.) 
g. Seller v. Thief (i.e. A sells to B, C steals from B, A sues C) [unsettled] 
· Maybe seller is closer in time and place to true owner. 

h. Seller v. Subsequent Finder (i.e. A sells to B, who loses it, C finds; A sues C)
i. But many previous owners; all have right? Disruptive to voluntary transfer system

ii. Letting finder (C) win might be best (treat sale as abandonment) 

i. Transferee v. Finder  
i. Promotes orderly system of transfer and transactions b/w voluntary parties 
ii. Alternative: transferee might prove he is the true owner; but will need to prove transferor’s title

F. Effect of Locus-in-Quo on Claims of Ownership
1. First finder of a thing has a good title to it against all but the true owner, even though the thing is found on the property of another party IF (Hannah: must satisfy ALL): 
i. Object lost in ordinary sense (NOT mislaid), AND

ii. For a considerable period of time (policy of returning it to TO only matters more w/ short period of time b/c TO might still be looking for it), AND

iii. Finder acted commendably (Hannah: turns brooch into police), AND

iv. LO never in actual possession of premises (Hannah: LO never actually lived in the home), AND 

a. But presumptive right to exclude others is stronger w/ homes (Hannah involved a home)
v. LO did NOT know about the item (Hannah: LO never knew about the brooch) [no “find” if LO knows about it] 
b. (FORK): But if item’s mislaid, OLQ wins. (Hannah: brooch on windowsill, but finder still wins)   
i. Mislaid property: true owner intentionally places property down and forgets it 

1. Possessor of LIQ is in better position to give property back to TO if comes looking for it
i. Criticism: But this is true for lost property too; also, hoarding 
ii. Lost property: true owner unintentionally and unknowingly drops or loses the property  

a. Lost property belongs to the finder unless and until the true owner’s located 

c. But whatever is within the soil is owned by a landowner (Goddard: Meteorite 3 feet under the ground)
d. But if item’s found in a place occupied by the OLQ, then OLQ likely wins 
i. But Bridges: floor of shop.   
1. Public space, Hannah – home 
e. But if finder is a trespasser… (Fisher: bee-hive on defendant’s land) 
1. Rule deters trespassing and strengthens the right to exclude others 

f. But if finder’s agent/employee of LIQ, LIQ wins (Sharman) 
g.  (FORK): If principle/employer is NOT the landowner: 

i. Item goes to principle/employer if agent is acting w/in scope of license

ii. But if agent exceeds scope of his authorized entry, agent becomes trespasser and LO wins on trespasser rule 

F. Land Disputes
a. Burden

b. NEMO DAT: life estates, two timing 
G. Adverse Possession 
h. AP Requirements
i. THRESHOLD QUESTION: SOL 
ii. Tacking/Privity: must show privity w/ prior successor 
a. Kunto, BUT technical requirement of privity should NOT be used to upset long periods of occupancy of those who in good faith received an erroneous deed description 
1. Privity met by long periods of mistaken good-faith deed transfer (Kunto)

i. Privity requires  “some reasonable connection between successive occupants of real property so as to raise their claim of right above the status of trespasser”     

· No privity, then no: squatter should NOT profit by his trespass 

ii. Maybe Kunto means privity requires a connection/transfer that supports the transferees belief that he is getting actual title (AP has deed that supposedly conveys title, but describes the wrong lot)—but maybe only in GF jx 
iii. AP Elements: DID HE ACT LIKE A TRUE OWNER or only a squatter/temporary resident? 
a. Continuous/exclusive/notorious/actual enough to put reasonable TO on notice that claiming title
b.  (Statute of limitations period must have run) 
c. Actual Possession , but Ewing: lives across street from gravelyard)
d. Exclusive
e. Open and Notorious   
f. Continuous, but  Kunto: summer occupancy 
g. Adverse/hostile under claim of right 
i. Ewing (Majority; Objective jurisdiction) 
· No need for fences, buildings, or other improvements to be made to satisfy AP; actual occupation or residence is also not necessary (here, per type of property) 
· But Helmholz; squatters can technically obtain AP title, but… 
ii. Carpenter (Minority, Good Faith Jurisdiction): believe 
iv. AP Rationale
a. Encourage productive use of land
b. Penalize gatekeeper who sleeps on rights 
c. Reward possessor built up a long-term attachment to the property (supports objective view)
d. Facilitates efficient transfer of property 
1. But AP complicates  

III. EXCEPTIONS to Ownership (Values Subject to Ownership, or Not) 
A. HUMAN BODY (all cases in California) 
1. No person can own another; self ownership is inalienable (everyone has inalienable right in himself/body)
2. Moore: No property interest in excised cells for conversion purposes  
i. California statutes limits patient’s control over excised cells 
ii. Effects on valuable medical research  
iii. No need  
iv. Wrongful publicity does not apply here, and do not support finding property interest in excised cells 

a. Lymphokines are identical in every human being, unlike a name or a face
b. Patented cell line is not his property; it’s distinct from the cells—it’s an invention 
b. Concurrance: Dignity concerns; treating body as a commercial commodity (leave it to legislature: licensing)
c. Dissent:  Property is bundle of rights; recognize some; majority allows unjust enrichment

3. Newman: Property right in body of a dead relative to demand due process hearing 
i. State common law and statutes: right to possess dead bodies, right to refuse organ transfer 
4. Two Questions
5. Hecht: Frozen sperm is property of dead person’s estate for purposes of probate proceedings   
a. (FORK): Hecht or Moore; Factors distinguishing Hecht from Moore:

i. Constitutional right to procreate (store sperm) 
ii. Intent to remain in control  
iii. No other legal remedy available 

iv. Limited impact of recognizing property right 
B. Public Rights 
1. Navigable Water
a. Public has right of access to navigable streams and bodies of water 

b. All submerged land subject to federal use to preserve navigation servitude; no need for just compensation 
c. Navigable Airspace: US v. Causby
i. The airspace is part of the public domain (above the immediate reaches) 
a. Further limitation on Hinman: owner of surface CANNOT interfere w/ air travel  
d. Public Trust
i. State holds land and navigable waters  “in trust” for public for the public’s unobstructed enjoyment   
e. Lake Michigan Federation: Primary purpose must be to benefit the public and public must be ensured continuing access 
i. Criticism: legislator says project’s in public interest; rejecting democratic control over public resources
1. But public trust doctrine NOT just for current public; interest/benefit of future generations 
ii. Note: if project had already been built, sue for public access 

f. Criticism of Public Trust: 
i. Public should purchase lands from private owners 
ii. Uncompensated and unpredictable transfers of property rights may encourage private owners to engage in violent self-help measures (i.e. guard dogs, etc.) 
iii. Public access turns the area into a commons; no incentive to purchase property or invest in it, but only to consume as much as possible (leads to waste/deterioration)
C. DEFENSE 
1. Outside scope of limitation on right to exclude (triggers taking inquiry); or if not, then judicial taking may trigger taking inquiry (Pruneyard) 
IV. Owner Sovereignty, Right to Exclude, and Its Limits

a. Intel (need harm for private intranet) 
A. Criticism (1-1 Epstein; but network benefits) 
ii. Dissent: Allow trespass to chattels w/o harm when self-help fails  damage). 

b. SELF-HELP
i. Real Property
A. Berg: Self-help is NOT available to dispossess a tenant who is in possession and who has NOT abandoned or voluntarily surrendered the premises; landlord must use summary eviction to repossess property (the judicial process)  (here)
1. Inherent potential for violent breach  v  
2. Criticism: Tenant can delay (by requesting jury trial, appealing, etc.); higher rents, choosier L  
B. Traditional CL Rule: Landlord can use self-help to retake leased premises from a tenant when:
1. Landlord is legally entitled to possession (i.e. breaches clause in lease, like holds over, etc.), AND
2. Landlord’s reentry made in a peaceful manner (Berg: changing the locks in her absence) 
C. Two ways for landlord to retake possession of property: summary eviction or self-help 
ii. PERSONAL PROPERTY

A. Williams: Repossession was peaceable; no real breach of peace  - car 
a. Berg contra Williams  
i. Williams benefits debtors in general (credit’s cheaper); 
A. Repossession rarer w/ real property (few added costs); more violence   
iii. Present possessor is protected some or entirely from self-help repossession by one w/ superior title 
1. Law values present peaceable possession; need certainty; adjudication avoids errors 
2. EXCEPTIONS to the Right to Exclude (i.e. when a trespass is not a trespass) 
i. Privileges/Competing Rights
A. State v. Shack (NEW JERSEY): Migrant workers entitled to governmental services  

a. Property rights serve human values; these human values limit the right to exclude

b. Owner CANNOT exercise dominion over destiny of those he permits to come upon premises  

ii. Necessity: Ploof (human life), but also if getting consent is burdensome/unrealistic; avoid a hold up (traveler on highway finds it obstructed; crosses over adjoining land out of necessity)
iii. Custom: Custom can limit an owner’s property rights 
A. McConico: Hunters have a customary right to enter unenclosed and uncultivated land w/o first obtaining permission from owner; right cannot be defeated by “mere will and caprice” of owner (owner orders)
i. Livelihood; less weighty b/c uncultivated/unenclosed    
B.  (Modern): Posting Laws (more recreational) 
C. LO has constructive prior possession of wild animals on his land against trespassers, but McConico    

D. Thornton: Custom gives public a right to use dry sand beach in conjunction w/ recreation on the wet sand area (changes it from private property to open access)

a. Public’s recreational interests strong enough to override the rt to exclude (here, high value on it)

b. Owner can show that it was not part of the customary use 
iv. Public Accomodation
A. Uston (NEW JERSEY) 
1.  (Broad): When property owner invites people onto premises for his own economic advantage, he has NO right to exclude people unreasonably; all businesses who bring customers and employees onto its property need to justify exclusion (here) 
2.  (Narrow): Right of access to places of public accommodation UNLESS property owner has a reasonable reason to exclude (cannot exclude for any reason or no reason at all); casino is now a  public accommodation (here)
a. Rest of property owners have general right to exclude, but cannot control fate of who’s invited onto land (Shack) 

3. But property owner may exclude people who disrupt the regular and essential operation of their premises or threaten the security of the premises and its occupants (Uston)

i. Card counting does NOT count b/c Commission has exclusive control over game rules 
b. Constitutional Trumps 

i. If state action (threshold requirement)…
1. But state constitution free speech does NOT require state action to enforce; also may be stronger than 1A protection (Pruneyard) 
ii. Then balance competing rights
iii. Marsh: The more an owner, for his advantage, opens his property up for use by public in general, the more his property rights become limited by the statutory and constitutional rights of those who use it 
A. But property does not stop becoming private just because the public is invited onto it (Hudgens)

1. No municipal government could pass an ordinance barring distribution of religious literature 

2. 1A occupies a preferred position

B. Policy: public access to uncensored information 
iv. Shelley: Judicial enforcement of a racial covenant to block sale of a home from willing seller to a wiling black buyer is “state action” violating 14th Amendment EPC  

1. Covenants tried to monopolize a whole area; akin to discriminatory state zoning laws  
a.  But mere “voluntary agreement” itself not to sell to blacks is NOT state action; permissible 

v. Bell: Property voluntarily serving the public CANNOT receive state protection when the owner refuses to serve someone solely because of race; state enforcement of these actions via trespass laws is violation of the 14th amendment (Concurrence; applies Shelley) 
1. Unsettled if this is state action; but legislator prohibited activity in Bell (violates public accommodation laws) 
c. (SCOPE): Shelley/Marsh/Bell Rule: 

i. (Broad): All state enforcement is state action

A. Criticism: Too broad; subjects private homeowner’s right to exclude to balancing test 

d. (Narrow): State action only if net effect of allowing private enforcement of trespass laws…
e. Does the state’s enforcement of discriminatory decisions of private property owners violate the 14A EPC? 
i. EPC intended to include right to access of places of public accommodation, NOT to private homes
ii. Distinguish cases in which private property rights are “diluted” (open to the public); the home is not
V. Forms of Ownership
Fee Simple Determinable: AP begins to run immediately once condition occurs, if A continues to use O’s property
Fee Simple Subject to Condition Subsequent: Adverse possession does NOT begin to run until O exercises his re-entry
a. Future Interests

i. Interests Retained by the Grantor (Reversionary Interests) – NOT SUBJECT to RAP
A. Possibility of Reverter
1.  (Minority): Some states hold that possibility of reverter CANNOT be sold/alienated (Klamath)
a. But even it is not alienable, it might be descendable to heirs (Klamath)
b. (Minority): por CANNOT be alienated, BUT it can descend to heirs (Klamath)

c. (Majority): Possibility of reverter can be alienated/sold  

B. (FORK): Does an attempt by a grantor to transfer his possibility of reverter destroy it? 

a. Klamath Court holds attempt to convey possibility of reverter does NOT destroy it 
ii. Interests Created in a Grantee (Created in Third Parties)

A. Remainder 
1. Two Requirements for a Remainder
i. Must be capable of becoming possessory immediately upon end of an estate, and

ii. Cannot divest/cutoff either:

1) A possessory estate, or

2) A prior vested interest 

iii. (If one or both of the above requirements are not met, its an Executory Interest)

2. CONSERVATION OF ESTATES
i. Williams: Predominant purpose expressed by testator in the will governs (handwritten will) 
a. Intent to convey life estate clear here b/c: 
1. “To have and to hold” for the rest of the daughter’s lives (suggests life estate)
2. Author familiar w/ legal phrases; would have expressed intention to devise in fee simple 
b. Courts favor interpretations that avoid intestacy (not followed here). 

c. Criticism: Court should avoid interpreting a will that divides land among lots of people; mess for society (unclear who pays taxes, who takes care of land, etc.) 
ii. Klamath Falls: Corporation conveyed land to the City, “so long as it is used as a library, [and thereafter to Fred and Floy Daggett].” Corporation dissolves, all assets distributed to Daggett’s shareholders. Then library closes. 
a. If executory interest is void under RAP, first grantee becomes fee simple owner unless language makes clear that interest should terminate

1. But if “unquestionable intent” to limit the interest of the first grantee to a fee simple subject to executory limitation, the grantor retains a possibility of reverter (unquestionable intent to limit interest here) 

3. Mediating Conflicts Over Time

a. WASTE

a. Constrain present possessor’s excessive consumption and lack of investment 

b. Persons who hold nonpossessory interests in property can bring waste action against other owners currently in possession (i.e. remainder interests v. life tenants, landlord v. tenant, etc.)
ii. (FORK): Is “ameliorative waste” waste?  
iii. Brokaw: Any act of the life tenant which permanently injures the inheritance is waste; waste depends on grantor’s intent  (“My residence”--inheritance was house itself, NOT just a plot of land)

iv. Law of waste is default rule; applies only in absence of contrary agreement by affected parties 

b. RESTRAINTS ON ALIENATION
i. Lauderbaugh: Absolute restraint on alienation of real property is void, BUT a reasonable restraint on the power of alienation may be valid; restraint here unreasonable b/c: 

i. Too much discretion given to entity that decides whether to permit alienation 

a. Control over membership lies w/ others, not w/ the grantor; need consent of all but 2 
ii. Restriction is not limited in time; if so, then strong presumption AGAINST enforcement (here)

iii. Degree of risk that power to restrict alienation will be used to discriminate against minorities 

a. No standards for admission into Association; members can deny membership on any whim 
b. (FORK): Common interest community or cooperatives/condominiums? 
1. Requirements that members of coops/condos approve the sale of a unit are given more deference 
ii. Mountain Brow Lodge v. Toscano: Toscano: “To Lodge for use by Lodge only, and if not used by Lodge or if sold or transferred by Lodge, land shall revert to Toscano or his successors.” 
1.  (FORK): Restriction on land use or a restriction on alienation? 

a. Valid to restrict use of land, even if this restriction hampers or totally impedes alienation, BUT CANNOT restrict sale of land 

2. Court upholds it b/c following dissent’s rule may lead to people not gifting to charitable organizations (court likes those kind of gifts; bends over backwards to validate it)
b. Dissent: Entire clause is invalid as a restraint on alienation; invalidate restrictions on use that have the practical effect of impairing alienation 

c. RULE AGAINST PERPETUITIES (RAP)

i. Rule: “No interest is good unless it must vest, if at all, not later than 21 years after some life in being at the creation of the interest”

a. Promotes free alienability of land at the expense of grantor’s intentions
b. Limit on “dead hand” control of property (preferences of a dead person) 
c. Symphony Space: RAP applies to options to re-purchase; option creates sort of control over future disposition of property that RAP seeks to prevent (voided here)
i. Option grants holder absolute power to compel the owner of property to sell it at below-market price whether the owner’s willing to party w/ ownership or not; option discourages investing in improvements in property

a. Option impedes owner’s ability to sell the property to a third party (renders it inalienable) 

2. If option fails due to RAP, contract of sale conveying property is NOT rescinded b/c it was entered into under mutual mistake of fact (i.e. both parties intended the option to be enforceable)

a. RAP’s purpose is to defeat the intent of parties who create a remotely vesting interest 
3. Options vest when exercised 
4. Criticism: 

a. Rule intended to limit family dispositions; neither lives in being nor twenty-one years are periods relevant to business men and their affairs  
b. Court could have construed each year to be four separate options to avoid RAP problem
· But RAP normally invalidates entire clauses 

c. Court could have found that repurchase option was like a reversion retained by the grantor 
4. Mediating Conflicts Between Co-Owners
a. Basic Co-Tenancies
i. Co-tenancies create problems; each co-tenant does not internalize the costs of his actions
1. Co-tenant can sue for accounting and contribution
a. Actual share of rents or profits (or respective obligation to contribute to payment of taxes or mortgage obligations) determined by respective % ownership
2. Exit option - Partition  
a. Law favored partition in kind to avoid dispossessing person currently in possession (Delfino)
b. But land now seen as an asset or wealth; partition in sale has become more common 
b.  If it’s an ambiguous grant, assume it creates a tenancy in common 
i. Spreads wealth from generation to generation instead of relying on happenstance (i.e. last surviving child)
ii. Tenancy in Common 
iii. Joint Tenancy (RIGHT of survivorship; akin to will substitute)
1. If one joint tenant conveys to third party, this severs the JT with respect to her share   
a. But she does NOT destroy the right of survivorship/joint tenancy b/w the other tenants 
c. Severance
i. Harms: A JT is NOT severed by one JT mortgaging out his interest b/c unity of title has been preserved 

a. (FORK): View a mortgage as a lien on a mortgagor’s interest in property, OR as a transfer of title  
b. Mortgage executed by joint tenant does NOT survive as a lien on the property after his death

d. Partition
a. Each cotenant has an absolute right to partition; the question is whether it’s in kind or by sale
b. Available to tenants in common and joint tenants (i.e.  those who have concurrent possessory rights)
ii. Partition traditionally favored, but trend to favor partition by sale 

1. Partition by Sale: property sold; proceeds divided between tenants 
2. Partition in Kind: property lines are split (preserves subjective value) 
iii. Delfino: Partition in kind when occupying co-tenant wants to stay put, BUT partition by sale if: 
a. Partition in kind is impossible or impracticable under the circumstances, AND
1. Physical attributes of the land make a partition in kind impracticable or inequitable, or 
2. If multiple fractional owners of property; dividing up property impracticable, etc. 
· Not here: only two competing ownership interests; physical partition is feasible 
b. Interests of owners would be better promoted by a partition by sale  
i. No: partition by sale might jeopardize tenant’s livelihood; she’s exclusively possessed portion of property for long time; made her home on property and derives her livelihood from it 
e. Ouster
i. Gilmore: standard for ouster for purposes of triggering fair market value
a. I.e. Co-tenant entitled to actual rental value; but he can argue for fair rental value under Gilmore
ii. Gillmor: Ouster in a suit to recover rents and profits is established if ousted cotenant makes a clear, unequivocal demand to use land that is in the exclusive possession of another cotenant AND tenant in-possession refuses to accommodate ousted tenant’s right to use the land  (satisfied here)
1. Wanted to grave livestock but prevented from doing so; letter unanswered, D grazed to max capacity
b. But the burden to establish ouster for adverse possession is HIGHER than that to recover rents and profits
a. For AP, need to put other co-tenant on notice that adverse co-tenant is claiming sole title; but must be akin to actual notice b/c objective acts often NOT inconsistent w/ co-ownership (i.e. possession not necessarily hostile) 
a. Higher standard b/c do NOT want AP to happen too easily in family situations of JT
b. If AP successful, title relates back to entry/ouster and cancels liability for any payments/rentals 
5. Marital Interests & Division of Assets Upon Divorce

a. Marriage: movement from status to contract; originally difficult to contract out of law’s rules, which defined obligations of spouses, b/c marriage was a status relationship; but now default rules (parties can sign pre-nups, etc.) 
b. (FORK): Does a medical license constitute marital property and if so, how should it be divided? 

c. O’Brien (NEW YORK): Marital property includes a license to practice medicine to the extent that the license is acquired during the marriage (awards her 40% of value of license; 9 year marriage; older couple)
a. Value is present-value of enhanced earning capacity, NOT reimbursement for direct financial contributions
1. Calculated: earning capacity w/ degree minus earning capacity coming into marriage 

2. Limiting a working spouse to a maintenance award is contrary to the idea of an economic partnership
ii. Criticism: 
a. Future is uncertain, but monetary obligations may lock him into a career choice (O’Brien, Dissent) 
b. Administrative burden 
c. Earning of degree is a personal achievement; law’s hesitancy; also, involuntary servitude
d. In normal contract case, have an idea of confined expectation damages (not the case here) 
iii. Two options
a. Forward looking approach (O’Brien): what was the expectation of the parties
b. Backward looking approach: what went into getting this degree; how to value that (use statute/facts) 
d. (FORK): Community Prop for Married Couples or Common Law (control follows title; but not in divorce)?  
a. Common Law: control follows title; joint control of jointly held assets, but each spouse controls his separately held property; title during marriage does NOT determine what happens at divorce 
1. Marital property, as defined by statute, is subject to equitable distribution; the name that appears on the title is NOT dispositive 
6. Transferring Ownership: An Intro to Real Estate Transactions

a. Proving and Recording Title 
i. Policy: protecting good faith purchasers; protecting markets; ensure that buyers know w/ certainty what they’re getting at the time of purchase; recall nemo dat  
ii. (FORK): Recording Acts: A sells to B; A also sells to C. 
a. C can take adverse possession over B, OR

b. If B fails to record his deed, C might prevail if he is a good faith purchaser (w/o notice) 
c. Notice Statutes
d. Race-Notice Statutes:   
iii. Deeds, easements, covenants, mortgages, and any other claims to use and interest in land may be recorded
a. No need to record to bind current parties; only to bind future purchasers      
VI.  Entity Property: Separating Management and Possession

1. Landlord & Tenant Law

2. Lease: Two views:
a. (Old): Conveyance in possession (property concept of lease); conveys right to exclusive possession 
b.  (New): Lease as contract: what parties intended, as indicated by terms of the agreement 
i. Look at intent, but also contract rules: interpretation, substantive contract rules (may override intent of parties), and contract remedies 
c.  (OLD): Common Law Duties of Landlord w/ Respect to Condition of Leased Premises 
d. Caveat leasee: landlord has no implied duties and makes no implied warranties regarding the condition of the premises; tenant has implied duty to make any repairs & to maintain premises in suitable condition AND Independent covenants (landlord’s breach of lease covenant does NOT excuse tenant’s performance, and vice versa)
1. EXCEPTION: When landlord delivers possession, that comes w/ implied covenant of quiet enjoyment; landlord’s breach of covenant of quiet enjoyment EXCUSES tenant’s abandonment and non-payment of rent if tenant can show:

a. Actual eviction/physical ouster by the landlord (Smith) OR 
b. Constructive eviction (Blackett) 
ii. Paradine: must still pay rent: Lease is a conveyance (it’s the tenant’s land); Lease was parties’ estimate  
iii. Smith: If landlord ACTUALLY evicts a tenant from any portion of the leased land, the tenant has a complete defense to rent; partial ouster does NOT merely justify a partial diminution in the rent 

1. BUT this does NOT apply to de minimis encroachments (here, not de min; bad faith) 
b. Criticism: Landlord will now actually evict tenant from entire property, or threaten to, unless tenant agrees to an apportionment of the rent 
iv. Sutton: eatage; lessor did not know; sues for rent 
a. Court: Tenant still required to pay rent; no implied warranty that leased premises will be fit for tenant’s intended purposes (defect not easily detectable; lease of pasture land) 
b. EXCEPTIONS (lets tenant sue for breach, NOT to withhold rent – rent still independent covenant): 
1. Specific covenant/warranty 
2. If landlord knows of a serious latent defect in land and tenant could NOT have reasonably discovered it upon inspection (Sutton, but left open)

3. Marrable: Contract was for a house and furniture. Landlord knew of tenant’s specific purpose for leasing the property. 
a. Court: Implied warranty that premises will be suitable for occupancy in the short term

i. Marrable: mixed contract, but Sutton: contract for use of land 

ii. Long Term Context: tenant knows what he wants; it’s his duty to inspect (Sutton)
iii. Short Term (e.g. vacation homes): landlord in better position to inspect; tenant less able to inspect (Marrable)
e. Constructive Eviction
i. Defense to abandonment and failure to pay rent (full defense to stop paying rent). Must satisfy ALL: 

1) Landlord must breach duty: 

A. Active interference (breach of covenant of quiet enjoyment) (Blackett), OR
B. Breaches an express lease covenant, OR
a. Warranty of habitability in short term lease for furnished premises (Marrable)

b. Duty to disclose latent material defects known to landlord (Sutton)

c. Duty to maintain and abate nuisances in common areas  (Blackett: under his control)
b. The breach must substantially & permanently deprive tenant of beneficial enjoyment of possession, AND
1. If only one time, may give rise to tenant claim for damages, but NOT defense to stop paying rent 
c. The breach must cause tenant to abandon within reasonable time  
1. Proves that this amounts to equivalent of actual eviction 

ii. Criticism: Hard on tenant; if he moves out, he may need to pay double-rent if he’s found liable 
iii. Blackett: Constructive eviction b/c landlord breached implied covenant of quiet enjoyment; premises not reasonably inhabitable [narrow exception; tenant friendly here] 
1. Landlord created the situation and could control the objectionable conditions 

a. Permitted lounge to operate where it did and could control noise-level at lounge, but failed to 
b. Blackett was a pro-tenant application of constructive eviction; constructive eviction is meant to be a narrow exception to caveat lease  

f. Abandonment
i. When tenant abandons the leasehold, that’s a breach (tenant is breaching the agreement); landlord had three common law options
a. Accept “offer” of surrender: logical for landlord to do if rent goes up
b. Re-enter/re-lease on behalf of tenant (up keep some, down pay some; if market does down, do this) 
c. Do nothing and sue tenant for rent as it comes due; NO DUTY TO MITIGATE

1. Lease is a conveyance; lease is a transfer of a property interest from landlord to tenant  
ii.  Sommer: Landlord has a NON-WAIVABLE DUTY TO MITIGATE damages   
a. Landlord must use “reasonable diligence” in attempting to re-let an apartment abandoned by the tenant before he can recover rents from the defaulting tenant
i. Landlord can still reject a prospective tenant on commercially reasonable grounds 
b. Tenant bears cost of any reasonable expenses incurred by L in attempting to re-let premises
c. If new tenant leases old tenant’s apartment, landlord can maybe claim lost-volume (if apartments are fungible; T2 would’ve chosen another unit; but T2 argues his was unique)   
d.  (FORK): Duty to mitigate damages may apply only to residential leases, NOT to commercial 
iii. Rationale for Duty to Mitigate: lease as a contract (but Sommer ignores actual lease agreement), landlord’s superior knowledge of residential rental market; superior bargaining position 
Condition of the Premises
· Recall Caveat Leasee  
· Note that this is still the law w/r/t rural leases and commercial leases; Javins residential, urban 
· Too much variety on needs and capabilities of commercial tenants to find a well-known package of goods and services like in Javins
· Commercial tenants more sophisticated; more capable than landlords to judge own needs / put it in K 
a. If no Javins, shortest route to IWH is analogy to Marrable (use if conservative court)
1. Marrable—not reasonable to expect tenants to inspect or know if premises are suitable; modern urban dwellings are complex/landlords in best position to inspect 

b. Javins: Landlord gives a NON-WAIVABLE Implied Warranty of Habitability, measured by standards set out in the Housing Regulations (implied in all residential leases; overturns rule of caveat leasee)

a. Tenant’s obligation to pay rent is dependent on the LL’s performance of his obligations, including his implied duty to maintain and repair premises going forward in a manner that retains habitability (Javins reverses tenant’s implied duty to repair) 
i. Urban tenants interested in house suitable for living, not in the land
ii. Less able to make repairs  
iii. Housing codes intended to define minimal quality of rental housing in the community; assume that every lease incorporates the provisions as implied lease terms
iv. Move to contract (material breach of one party excuses the performance of the other)

A. But Javins does NOT consider provisions of written lease (the contract)  
2.  (FORK): Is the IWH a default rule that can be bargained around or is it mandatory? 
a. Not in Javins (standard clause in form lease does NOT waive duty) BUT maybe a specific, knowing waiver by tenant waives duty; idea of contract is freedom of contract  
i. But maybe still mandatory b/c protects against unequal bargaining power
ii. But existence of bad housing has negative externalities that affect outside of bargain
A. But may result in higher rents to cover costs of improvements (so some tenants can no longer afford housing) and may reduce supply of cheap, sub-standard housing (withdraw from market if improvements too costly)
g. Recap
a. Law used to be default principles, but contract (lease) could govern
b. But w/ lease as a contract, court is more willing to disregard the terms of the contract
1. Javins: move away from contract towards a revises status relationship; landlords and tenants in unequal bargaining positions; landlords more capable via status of maintaining habitability 
a. Lease is no longer about land; it’s about a well-known package of housing services which landlord is in a better position to supply (and must supply) 
h. Is something not fault of landlord’s that affects premises a breach of the IWH 

i. Maybe yes b/c IWH implied from status of landlord to tenant; fault of one party NOT relevant

i. Pros/Cons of applying IWH to common interest communities 

i. Association is democratic entity; permitting suit is like permitting owners to sue themselves
a. But IWH incentivizes “landlords” to pay attention to uninhabitable premises; need to give association same incentive; also, unit owners, like tenants, expect a package of services and may not have necessary repair skills  

3. Co-ops, Condos, & Common Interest Communities

a. Argue for minimal judicial review of common interest community covenants

i. Democratic representation (akin to self-governing community) 

ii. Owner’s voluntary acceptance of the covenant (i.e. agreed to be bound); but reasonable, not unreasonable 
iii. Protect interests of other owners who bought units to enjoy the benefits of the restriction
iv. Avoid expensive litigation about whether covenants are enforceable 
v. Freedom of association and choice to enter into these communities (must weigh this in balance) 

vi. Financial interdependency of resident owners in co-op, collective control over sales 
1. But still must be weighed against long-term fee-like interest of co-op tenant

b. Argue for heightened judicial review:

i. Covenants are more coercive than voluntary (i.e. adhesion contract)
ii. Importance of personal liberty within the home

c. Defenses 
i. Restrictions on Sale: violates restraint on alienation
a. Restraints needed in cooperatives, less so in condos: owners hold title to own units 
ii. Restrictions are unconstitutional (i.e. no signs in windows)
a. Need state action, or cannot attack 

1. Shelley: Maybe judicial enforcement of restriction is state action

a. But Shelley usually confined to racial discrimination 

2. Marsh: Maybe state action if owners association is functional equivalent to local government
a. But Marsh involved a dictatorial company, not a democratic community   
d. Governance Issues 

i. Pullman: Board’s decision, if it satisfies the business judgment rule, is competent evidence for satisfying the statutory standards of evicting an objectionable tenant 
1.  Business Judgment Rule: Defer to coop board’s discretion UNLESS: 

a. Board NOT acting for purposes of the co-op (unanimous vote; improves welfare of coop), OR
b. Board NOT acting w/in its authority (followed all procedures when terminating tenancy), OR
c. Board NOT acting in good faith (i.e. discrimination, vendetta, favoritism, arbitrary decision making) 

b. Rational: Democracy; contractual consent to be governed by this board; nature of community and its financial stability affected by who’s brought into it 
ii. Nahrstedt: Covenants, conditions and restrictions (CCR’s) contained in the master deed are given a strong presumption of validity and should be upheld UNLESS:

a. Restriction is arbitrary, (Not here; rationally related to health and noise concerns in high-density condo), OR   

b. Violates fundamental public policy, OR 
c. Violates constitutional right (recall Marsh, etc.)  

b. Reasonableness or unreasonableness of a condo use restriction should be determined by reference to the common interest development as a whole, NOT by reference to facts specific to the objecting homeowner

a. Presumption of validity to preserve “stable and predictable living environment” 

b. Protects expectations of tenants (i.e. that restrictions existing at time of purchase will be enforced)

c.  (FORK): Use restriction set out in master deed of condo or use restriction promulgated by condo board?

1. If promulgated by condo board, then reasonableness test (fetter discretion of board members)
iii. Reason for deference is democratic nature of Board; so deference less convincing if restrictions on 1A rights, unfair procedures (i.e. Pullman: he received notice and opportunity to be heard), etc. 
VII.  LAW OF NEIGHBORS
1. Nuisance: 
a. Trespass protects the right to exclusive possession; nuisance law protects the right to use and enjoy my property; nuisance is how far right to use and enjoy goes, and how far he can prevent interferences w/ it
b. Interference is intentional when actor knows or should know that conduct is causing the harm (2nd Rest.) 
c. For a nuisance, MUST have (1) substantial, (2) non-trespassory invasion that (4) interferes with another’s interest in use and enjoyment of his land that is (5) intentional AND unreasonable   
a.  (FORK) Two tests for reasonableness 

a. (Common law) Threshold Test: If interference is substantial and crosses certain threshold of harmfulness, it is unreasonable; automatically enjoin activity
A. But Court may follow CL threshold test in assigning liability, but not in damages (Boomer) 
B. Criticism:  If goal is to maximize social value, NOT a good test--tends to over-enjoin b/c utility of activity causing harm is NOT considered 
b.  (Restatement) Balancing Test: consider BOTH activity’s utility and severity of harm 

i. If harm > net social utility, then injunction  

A. Tends to under-enjoin 

ii. If utility > harm, and harm is serious, then award damages if D can afford to compensate plaintiffs & those similarly situated w/o shutting down (i.e. he can internalize costs w/o shutting down); if he cannot afford it, then NO damages awarded (Boomer) 
A. EXCEPTION: If harm is severe enough and greater than plaintiff should be required to bear w/o compensation (then still award damages, even though D cannot afford it) 
B. Criticism: Tendency to under-enjoin for injunctions, lost property value measure under-compensates (leaves out relocation costs, subjective value, community ties); so not effectively forcing defendant to internalize cost of his operations 
iii. Gravity of Harm factors (see sheet)  

iv. Utility of conduct factors (see sheet) 
A. Impractability of defendant’s preventing the invasion  
1. (Ambiguity): Now or originally (i.e. when he chose to locate here—area was uniquely suitable to his operation, etc.)  
b. Two questions for any nuisance problem:

1. Should the nuisance continue or not? (based on entirety of net utility; issue an injunction or not) 
2. Who should bear the costs of the entitlement? (based on fairness b/w the parties: windfall, etc.) 
a. Restatement: in most cases, defendant should bear this cost 
b. If grant injunction, can plaintiff afford to compensate defendant? (Spur) 
i. Spur: H>U, but plaintiff still must pay 
c. Quantifying harm/utility and calculating damages

1. Utility: Company profits approximate social utility; plus jobs, tax revenues 
a. If nuisance is avoidable, cost of abatement equal to utility/caps utility; do NOT want to let harm continue if defendant can avoid it for cheap amount 
2. HARM: Courts look at diminution in fair-market value of plaintiff’s land 

a. But these excludes subjective attachment to land; plaintiffs value land more than the market price 
d. Which test to choose? 

1. Over-enjoining better as cautionary principle, so threshold test

a. But legislatures and regulators exist and can regulate harms missed by nuisance law; regulation designed to deal w/ large scale, diffuse harms (and better institution to deal w/ this; expertise, no procedural constraints, etc.) 
e. No strict coming to the nuisance defense (i.e. always complete defense), b/c strict CTN defense impedes society’s shifting needs; do NOT want absolute defense to freeze land use 
d. Adams: When possessor of land is bothered by noise, vibrations, or ambient dust, smoke, or fumes, law of nuisance governs b/c possessory interest implicated is that of use and enjoyment, NOT exclusion (here)
a. Conflating trespass w/ nuisance, and subjecting it to balancing test, endangers the right of exclusion (right to exclude others should be absolute) 
1. Trespasses are normally avoidable; usually possible to engage in ex ante bargaining (i.e. easement);  but these are diffuse harms that are the inevitable result of a productive economic activity (dust does NOT occupy space; only interferes w/ use and enjoyment)
e. Luensmann:  Nuisance per se (1) violates a law that is designed to prohibit nuisances 
f. St. Helen’s Smelting: Location matters, but jury decides (factory emits gases/etc. that kill his plants/hurt his cattle)
a. No nuisance for trifling inconveniences; for nuisance arising from noxious vapors, vapors must visibly diminish the value of the property and the use and enjoyment of it (yes here)  

g. Boomer: If defendant pays permanent damages equal to lost property value due to nuisance, then it can continue operations (i.e. conditional injunction); company owns an affirmative easement to commit a nuisance after paying (smoke disturbing neighborhood; 45 million investment in factory, 300 jobs)
a. Lots of economic activity at stake 
b. Forced easement means future purchasers CANNOT bring nuisance claim
1. But maybe can if defendant exceeds scope of the nuisance (i.e. easement) 
c. Criticism: Forced sale of an easement (a property right), but NOT being forced to sell is characteristic of property; Boomer/Restatement gives private party eminent domain-like right (condemn for FMV)
1. But should NOT give private parties this right (not for public use)
a. But reason court enforces it is b/c society as a whole is better off; it’s for public use b/c it preserves public utility; property rights should be defined in a way that net reflect social utility 
ii. Criticism:

a. This licenses a continuing wrong (Boomer, Dissent: grant injunction that kicks in at later date; but…) 

b. This removes any incentive to eliminate the wrong, once defendant pays the permanent damages

h. Spur: Permanent injunction granted to Del Webb because of the damage to the people who purchased homes in the community; but he must indemnify Spur for the cost of it moving or shutting down  
a.  He took advantage of lesser land values in a rural area; for the citizens of the community, operation of Spur’s feedlot was both a public and private nuisance  
ii. But courts hesitate to use Spur: may not work if many defendants (cannot make all pay); contrary to property concepts (must pay to get a remedy for a wrong) 
Servitudes

a. Policy: favor certainty in title to real property; protect good faith purchasers; avoid conflicts of ownership and litigation; but also, give effect to intent of grantor, avoid windfalls to purchaser of servient estate
b. Easement
i. Two Questions
a. (1) Find if an easement was created (see below) 
b. (2) If it was created, successors must have notice to be bound (express--presence in the deed, actual notice, inquiry notice--facts that would make a reasonable person inquire further and find the covenant), or constructive notice--recording acts) 
c. Not revocable at will; akin to property right; beneficiary can sue strangers that interfere w/ it (in rem)

1. But not a possessory right (unlike a lease)  

2. Unlike covenant—covenant: landowner agrees to certain use restriction; NOT good against 3rd parties (in personam)

c. (FORK): Type of Easement
a. Affirmative: permit action on servient track that would otherwise be trespass/nuisance
b. Negative: restricts owner of servient track from certain actions he could otherwise do 
1. But CL resistant to allowing creation of unwritten, negative easements (via PE, IE, EE) 
a. Appurtenant: benefits piece of land (versus in gross: to a particular person) 
ii. Owner of burdened property owns servient estate; owner of benefitted property owns dominant estate
2. Creation of Easements

i. Express easement: requires written deed; express oral agreement = licenses (revocable at will)
ai. Implied Easements (Schwab) –threshold = common owner 
1. Easement Implied from Prior Use (i.e. prior to severance) 
a. Common owner (who severs title), AND 
b. Reasonably apparent and reasonably necessary prior use at time of severance 

i. Prior to severance, common owner must be using one parcel for benefit of another 
ii. More obvious/continuous prior use is (shows it was meant to be permanent), and more necessary it is to beneficial enjoyment of the land, more willing court is to imply it (Schwab) 
iii. Rationale: Parties on notice of prior-use and expected it to continue (reflects mutual intent)
2. Easement Implied by Necessity 

a.     Common owner of two parcels prior to severance of landlocked parcel, AND
b. Strict necessity for easement at the time of the severance (i.e. the severance causes the necessity/landlocked at time of severance, NOT due to subsequent events) 
i. But geographical barriers alone do NOT warrant easement by necessity; just b/c access to land is difficult, does NOT mean owner is landlocked (Schwab: landlocked themselves)

3. Policy: Courts should NOT sanction hidden easements; prospective buys should be able to rely on the public records; but encourage productive use of land and honor parties’ presumed intent 
bi. Prescriptive Easement (Warsaw)
1. THRESHOLD: SOL must be met (allows for tacking) 
2. To establish a prescriptive easement, must show that USE of the property was (1) open and notorious (2) hostile and under claim of right, and (3) continuous and uninterrupted for period equal to SOL, AND line of travel must be definite and certain (Warsaw: trucks turn around, trespass)
a. But slight deviations from accustomed route will NOT defeat an easement (Warsaw) 
b. For prescriptive easement, no need to show that use is exclusive (i.e. excluded others) 
c. Continuous use of an easement over long period of time w/o the landowner’s interference is presumptive evidence of its existence, absent of evidence of mere permissive use (yes Warsaw)

i. If owner argues license ( opens himself up to estoppel claim 

ii. But many courts will be more willing that Warsaw to find that use is permissive
d. Rationale: owner who has not exercised his right to exclude may lose it, law’s protection of his right to exclude weakens 
3.  (FORK): Prescriptive easement or adverse possession?

a. If person has been using land long enough and exclusively enough, may have an AP claim (recall no need to actually live on property); AP transfers full possessory rights of ownership  
i. For prescriptive easement, no need to show that use is exclusive (i.e. excluded others) 

ii. Once AU or AP established, can now use self help to stop true-owner or anyone else from interfering w/ use right (AU) or possessory right (AP)

a. Easement by Estoppel
a. If licensee relies on license to his detriment, then an easement by estoppel can be granted (Holbrook: license not just right of entry, but right to make improvements; constructs house, repairs road; no other location exists over which roadway can be built that allows outlet)

A. License may be given by actual consent or tacit approval, BUT continues only as long as nature calls for

ii. Rationale: Avoid hold-ups ex post; unequal bargaining power—do not want potential-ST owner to have unequal/extortionate bargaining power (Holbrook court takes ex post view) 
1. But ex ante rule, to set up right incentives, is to make him bargain ahead of time (i.e. be hard on party claiming estoppel); ex ante court will never find estoppel; licenses are revocable, make him bargain for something more durable ex ante  
2. (FORK): Does AU need to pay TO fair market value of acquired easement? 

a. No need to compensate property owner for market value of acquired easement (Warsaw)

i. But Court may order easement owner to contribute part or all of cost of relocating or reconstructing an encroaching building, if encroachment was innocent (Warsaw)
A. Not in Warsaw; D began building after plaintiff sued; encroachment was willful  
ii. But courts may be more likely to allow this now (softens ex post / ex ante dilemma); but w/ PE (does not value land, no payment); E (partly to blame, no payment), IMP (already paid)
ii. DEFENSE: Misuse of Easement = continuing trespass (recall presumptive remedy = injunction); possible taking if court enforces it (assuming state action)
a. Penn Bowling: Owner of dominant tract CANNOT use the easement to serve both appurtenant and non-appurtenant property; enjoin this use (Penn Bowling: building straddles DT and new property)
a. But Court may enjoin ALL use (both authorized and unauthorized) if it cannot separate out whether easement’s being used solely for enjoyment of DT or additional property too; enjoin until he can prove that only DT’s being served by easement (i.e. until PB changes building) 
i.  PB: Ex ante view; clear rule forces parties to bargain ex ante 

A. But creates bilateral monopoly situation ex post (hold up) 

b. Penn Bowling: Misuse of an easement does NOT forfeit it; right to an easement is NOT lost by using it in an unauthorized way or to an unauthorized extent; but other courts may say it does
A. EXCEPTION: May forfeit it if impossible to sever increased burden 
1. Possible here: PB can remodel its building and so easement is not extinguished  
2. If non-appurtenant use, then strict liability standard (Penn Bowling)
3. But for all other overuse, DT is entitled to a reasonable use and enjoyment of the easement; in determining what is reasonable use, give effect to the intention of the parties (what purpose they intended the easement to be used for) (Pen Bowling)
b. Policy

1. Rescuing DT ex post undercuts incentives to bargain ex ante

a. But refusing to rescue ex post can give would-be ST disproportionate amount of discretion (edging on extortion); also, want to encourage neighborliness 
iii. Conservation Easements 

a. Conservation easements: servitudes that restrict the future development of land 

a. Only exist b/c of legislation authorizing them 
b. Proliferating b/c allows owners of land to protect lands from commercial development/subdivisions after they die (donation must be perpetual), also tax benefits
2. Criticisms: perpetual nature (akin to dead hand control); no public input in process (b/c conservation easements provide a public good by private contract – no room for public input or oversight about what to preserve or what public access should be allowed, etc.) 
f. COVENANTS
i. Framework 
a. (1) When buyers agreed to covenants, did the common owner implicitly promise reciprocal restrictions on the retained land? 
b. (2) If so, did O’s successors have notice of those implied reciprocal restrictions 
ii. Both lots need to be part of the plan for standing to use / enforce 
iii. Notice Requirements for Covenants to Run at Equity and the Common Plan (Subdivisions)
i. Common plan at time of purchase and at time of subsequent purchases (for notice) 

ii. This lot needs to be part of that plan
b. A common plan may imply a restrictive covenant (Sanborn: gas station in subdivision, deed silent) 
a. Policy: protect early purchasers who believed they were buying into a residential subdivision
iv. Defense: Shelley 
VII. Public Regulation of Land Use & Regulatory Takings
A. 5A Takings Clause: “Nor shall private property be taken for public use without just compensation.”
B. Eminent Domain
i. Public Use Requirement

1.  (Broad): Public use means public advantage/benefit; deferential standard to legislature on conclusion that this is for benefit of the community (Kelo)
1. But CANNOT take property under pretext of a public purpose (if it’s really not) (Kelo)—carefully considered development plan is evidence that it’s not a pretext in Kelo
2. Possibility that regulation’s done to reduce purchase price of property for ED purposes might undermine deference (Kelo: plan covers lots of properties) 
3. Planning process allows deference in Kelo; lack of plan, singling out of one party, might let court distinguish Kelo 
b. A taking satisfies the 5A “public use” requirement if property is taken from one private party and given to another for purpose of economic re-development (Kelo: plan, many benefits, not just tax rev’s) 
c. Sovereign can transfer property from one private party to another if future use by the public is the purpose of the taking (Kelo)
d. Sovereign CANNOT take a person’s property for the sole purpose of benefitting another private party, even if pays just compensation (Kelo) 
e. 1-1 transferring property from one private part to another for the sole reason that the other will put the property to a more productive use and pay more taxes, executed outside the confines of an integrated development plan, might violate “public use” requirement (Kelo) 
ii. Alternative Standards (to Kelo): 
a. Dissent (O’Connor): Takings that serve a public purpose satisfy the 5A even if property’s destined for private use if pre-takings use of property inflict an affirmative harm on society AND legislature finds that eliminating the existing property is necessary to remedy the harm

1. But here, legislature never found that Kelo’s home was the source of any harm 
iii. Berman (take property from private to private for purposes of renewing blighted neighborhood; satisfies pp)

iv. Midkift (purpose is to appropriate and redistribute land w/ compensation; satisfies public purpose) 
v. Other: (2) Public use means open to public as a whole? Or maybe, public use means for public goods (can only be provided by government – city parks, etc.) 

vi. But maybe question is not ends/purposesbut if ED is a permissible means: allow liability rule (Merrill) 
1. Allow ED when homeowners can hold-up/demand monopoly rents; this occurs if (1) government wants to acquire property uniquely suited for a purpose or (2) government wants to acquire continuous parcels

i. SO: ED is self-policing; much more costly than gov’t purchase (DP costs, administrative costs, political costs); so only invoked if needed; so role of court is JUST to insure that JC is paid and guard against signaling out racial minorities, NOT to police the purposes 
ii. Just compensation requirement

a. Just compensation: owner is entitled to the FMV of what is taken (what price a willing buyer and a willing seller would arrive at in market conditions) 
i. Criticism: Ignores subjective value that owners attach to their property; undercompensates
1. Difficulty of valuing subjective value; including it would increase administrative costs (and added costs defeat purpose of ED – projects add net value, ala Boomer) 
2. Takings for public uses that provide public goods that benefit all; projects deserve public subsidies, paying less than subjective value is a form of public subsidy

1. Maybe more compensation if weak public-use justifications, like in Kelo 

ii. If gov’t condemns land subject to divided ownership (L/T, co-tenants), all owners of condemned property entitled to share in the just compensation 

iii. But letting gov’t confiscate easements w/o compensation overly incentivizes confiscations; discourages investments in property that might be subject to uncompensated confiscations
I. Regulatory Takings

1) Was a property interest literally taken? (DID HE HAVE A RIGHT TO DO THIS BEFORE THE GOVERNMENT ACTION?) 
2) Was this taking constitutional? 
i. If it was a physical invasion (takes the right to exclude)
1. Permanent physical occupation by a third party is a taking per se unless limitation imposed inheres in background principles of state law (Loretto, 1982) 
a. Actual occupation (Loretto: physical attachment of boxes and screws to building)
i. But Loretto suggests that if regulation requires landowner to make physical occupation, not necessarily a per say taking (retains right to place, use, etc.)  
ii. Size of occupied space does NOT matter for finding a taking, BUT court considers extent of occupation in determining compensation due
b. Permanent, classic right-of-way easement (Nollan: private home)  
i. But Nollan suggests if owner already opened up property to public and limitations on access, then maybe not taking per se (not Nollan) 
ii. Permanent: indefinite or permanent on its face (public easement)
c. Criticism (Loretto, Dissent): Extent of state’s interference w/ use should matter (no alternative use for it); let legislature modify property rights w/o compensation in response to change social circumstances if big public interest
2. But a temporary invasion is NOT a PPO (smaller interference in property rights); if physical invasion but not PPO, then Penn Central w/ thumb on scale for taking 
a. Owner chose to open up property to large members of public

b. Economic impact: interference w/ use, value, RIBES* -- denominator 
c. State versus federal 

d. Reciprocal benefit versus singling out 

i. Kaiser Aetna (federal, navi’gl servitude, but literal taking of right to exclude b/c RIBES due to gov’t approval, no control over access, private marina)
1. But not necessarily a taking every time government condemns a public easement (Pruneyard: state court, no economic impact: control over access/use, mall open to public )
ii. Also, Causby (taking: private farm, low flights --dead chickens, no eggs)
3. Nollan (1987) versus Kaiser-Aetna (1979):

a. Easement over land: associated w/ home, likely interferes w/ multiple uses

b. Easement over water: less conventionally bought/sold; only boats on H20 
ii. If it was a regulation of use (no physical invasion)
1. If regulation eliminates all economically beneficial or productive use of land, then a taking per se unless prohibited use was not in landowner’s bundle of sticks (denominator is key) (Lucas 1992)
a. Regulation deprives owner of 100% of market value of property 
b. Regulation deprives owner of all opportunity to engage in productive use (Lucas: suggests this; if it must stay idle)
c. But temporary deprivations of land use are NOT always a per se taking (Tahoe Sierra 2002: 32-months from fee simple subject to Penn Central)
2. If not a per se taking--some economically viable use remains-- then Penn Central w/ thumb on scale for government—weighs towards NO taking) 
a. Government purpose  
i. Regulation/prevention of public harm (akin to nuisance, Keystone) OR merely to “improve the public condition” (Mahon)
1. But distinction unclear: all in eye of beholder (Lucas, Scalia)  
b. Economic impact: interference w/ use, value, RIBES* (denominator is key) 
c. State versus Federal (state gets more flexibility w/ property rights)
i. To determine property rights, state law controls; so federal gov’ts redefinition of property rights  receives more scrutiny 
d. Reciprocal benefit versus singling out 
i. (Narrow): Benefitting from this regulation (Holmes), or
ii. (Broad): Benefitting from civilized society in general (Brandeis) 
e. Cases
i. DIV: If left w/ a reasonable return on investments and existing uses that give that reasonable return are left untouched, then regulation does not go too far (Penn Central) 
1. Penn Central (1978): state landmark preservation law; current use preserved and use allows for reasonable return on investment; benefits from society, regulation gives valuable development rights that offset restrictions; no taking 
2. Keystone  (1987): PA mining law, defendant must leave 2% coal in place; redefines denominator; akin to nuisance prevention)  
3) Determine the denominator
1. Penn Central applies to parcel as a whole; air rights not severable for the denominator (Penn Central: city tax block designated as “landmark site,” not just the airspace)   
2. Support estate NOT severable (Keystone, Mahon Dissent by Brandeis) 
3. Must consider parcel as a whole for Lucas test: metes and bounds AND terms of years (Tahoe Sierra: fee simple = infinite; 32 month not a total taking) 
a. Interest in encouraging informed decision-making by agencies; Thomas’ rule incentivizes officials to rush through planning process; incentivizes inefficient growth by landowners (develop before plan’s enacted) (Tahoe Sierra) 
ii. Conceptual severance allowed
1. Lucas suggests it may depend on law’s degree of protection of owner’s specific interest in land that’s being deprived  (NO MORE) 
2. Right to exclude is severable (Kaiser Aetna, Pruneyard) 
4) Taking UNLESS limitation inheres in title under background principles of state property law

i. Limitation on right to exclude or prohibited use must inhere in the background principles of the state’s law of property and nuisance; law must duplicate result that would be achieved in the courts under state law (Lucas) 
a. Assumes gov’t acted in good faith and not arbitrarily 
ii. But an unconstitutional regulation does NOT become a background principle of state law merely via passage of title to new owner / enactment itself (Palazolla)
1. Post-regulation severance cannot create a taking; judge taking claim at time of taking
a. But maybe timing of regulation’s enactment relative to acquisition of title is a factor in Penn Central balancing test: affects RIBES (Palazolla, O’Connor Concurrence)
i. But maybe RIBES do NOT include assumed validity of an unconstitutional restriction (Palazolla, Scalia Concurrence) 
b. But maybe bar opportunistic taking claim by one who buys 100% restricted property segments w/ no explanation or purpose other than takings challenge 
c. But maybe limitation is an inherent limitation on title anyway 
iii. Criticism: freezes state’s common law; prevents legislature from redefining property; creates moral hazard problem (over-invest b/c of insurance against regulation) 
5) If taking, government must pay for it or back off
6) Even if no taking…
i. If Court stretches old doctrine so that it becomes a background principle, Pruneyard suggests that any incremental change in state law or constitutional law may be challenged as a taking; if any of those sanction a physical invasion, maybe it triggers a taking inquiry (Pruneyard: new interpretation of state constitution)
1. Shack, Thornton, public prescriptive easements, nuisance
a. But public right existed all long; court is just applying a previously-existing doctrine; but sometimes court steps outside of this role and acts like a legislature; the private property owner should have the same recourse here 
Other
· Mahone: if within police powers, then it is fine

· But police powers have expanded beyond nuisance abatement since Mahon; regulation may be w/in police powers and still go too far (Penn Central)

· Not enough that value of property is diminished; government could not go on if values incident to property could  not be diminished w/o paying for it every time (Mahon)
· Sometimes something that was not a nuisance may become a nuisance (Del Webb)



Court will NOT put too much weight on this factor





But Penn Central suggests that future development uses may not be dispositive in a DIV claim
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