 PROPERTY OUTLINE

I. WHAT IS PROPERTY?

A. Two Conceptions

1. Natural law: Property is a natural right to something good against all the world.

a. Locke: A person has a natural right to the ownership of anything acquired through his labor.

b. Bottom Up property right: Property rights emerge out of informal social norms and practices.

c. INS: property rights grounded in nat. law. The principle of not “reaping what you have not sown” is ageless. 

d. Pierson, Justice Tompkins: Law is ageless, timeless and should be discovered and applied.

e. Jacque (snowfield mobile home) and Pile (small wall foundation intrusion): Fundamental property right to exclude others from your land.

f. Pruneyard (shopping mall free speech, no taking): Justice Marshall’s conc.: there is a “core of property rights” closely related to our autonomy that cannot be violated; akin to substantive due process.

g. Palazzolo: “We cannot put so potent a Hobbesian stick into the Lockean bundle.”  Law in Palazzolo gave state too much Leviathan-like power to regulate property prospectively. Natural property rights conception!
2. Positivism, Bundle of rights: Property is a collection of rights established through the law. 

a. Bentham: property is a legally protected expectation of being able to draw an advantage from something.  Legal protection of property maximizes welfare.

b. Contract Theory: Private property is the result of a contract between individuals and the community.

c. Posner (economic view): Legal protection of property promotes efficiency. 3 criteria for efficient system of property rights:

(a) Universality: all resources are ownable, except resources so plentiful that everyone can consume as much of them as he wants without reducing consumption by anyone else;

(b) Exclusivity: To give owners an incentive to incur the costs required to make efficient use of resources they own;

(c) Transferability: to permit shifting of a resource from a less productive to a more productive use through voluntary exchange.

d. Top Down property rights: Property rights emerge when interest groups gain control of the state and impose property rights in order to enrich themselves.
i. Pierson, Justice Livingston: Law is organic and should be responsive to changes in society.

ii. Hendricks, Golden Press, Boomer, Del Webb: rights are fact specific; law must be pragmatic in defining property rights.

3. Exclusion v. Governance

a. Trespass and nuisance are strategies for resolving disputes about allocation of scarce resources.

b. Trespass – Exclusion: Owners are gatekeepers of scarce resources and have right to decide best uses of land.  (property rule)

c. Nuisance – Governance: Law determines proper uses of property according to balancing test. (liability rule)

II. TRESPASS & NUISANCE

A. Trespass to land: An intentional intrusion that deprives another of possession of land, even if only temporarily.
1. Trespass is a strict liability tort: intentional trespassers are subject to liability irrespective of whether they caused any injury to the owner.

2. Policy reasons: encourage economically productive use of land; property right protects privacy, autonomy and liberty interests.
3. Restrictions on right to exclude
a. Eminent domain: the state can take private property for public use and for just compensation

b. Easements (positive or negative): right to cross someone else’s property

c. Necessity: if life or limb is at stake, D may have a necessity defense

d. Discrimination / public accommodations: can’t exclude on prohibited grounds if you are admitting any members of the public onto land

e. Free speech rights on private property: handing out pamphlets sometimes allowed constitutionally

4. Jacque (mobile home moved through snowy lawn)

a. Rule: Punitive damages may be imposed for intentional trespass to property.  

b. Important to deter physical invasions of land even in the absence of injury to property given the legal right to exclude and deterring self-help measures.

5. Hinman (annoying flights above O’s land)

a. P relied on the ad coelum rule: “whoever owns the soil owns also to the sky and to the depths”; flights within 150 ft of P’s land was a trespass because he could potentially make use of that air space. 

b. Rule: Owner of land owns as much of the space above him as he actually uses.  Superjacent air space not protected by the absolute right of exclusion; to own air space you must exercise dominion over it. 

6. US v. Causby: Fed gov controls navigable airspace.

a. Airspace in which planes travel is a type of public property, in which no surface O has any claim of private property rights.  This is not a taking unless the flights are so low as to destroy the use and enjoyment of the surface area
B. Nuisance: A non-trespassory invasion or unreasonable interference in another’s use and enjoyment of land.

1. Unreasonable = gravity of the harm outweighs utility of the activity causing harm
2. Hendricks (neighbors race to build a well/ septic tank, well wins)

a. Rule: Well is a reasonable use of land, and therefore is not a private nuisance; balancing of LO’s interests is at least equal, or perhaps slightly in favor of the well.

C. Trespass = Absolute rule v. Nuisance = balancing test.  

1. We grant absolute right to be free from physical invasions; but can’t grant such a right re: non-physical invasions b/c neighbors are entitled to use and enjoy their own property as well!

2. Granting absolute right to be free from nuisance could prevent socially productive activity.

D. Coase Theorem

1. When there are no transaction costs, bargaining will lead to an efficient outcome regardless of the initial allocation of property rights. 
a. In practice, obstacles to bargaining or poorly defined property rights can prevent Coasian bargaining. 
b. Assumptions: 

i. individuals are rational maximizers;

ii. values can be expressed in monetary terms;

iii. no bilateral monopolies. 

E. Equity with regards to trespass/nuisance

1. Req’s:
a. Remedy at law is inadequate;

b. Clean hands.

2. Baker (foxhunting disturbed owner’s rabbit farm and peaceful refuge)

a. Equity ordinarily won’t enjoin a mere trespass, but when the injury is irreparable, full and adequate relief can’t be granted at law, or multiple suits can be curtailed, an injunction may be justified.  Here there were multiple trespasses, and the trespasser manifested an intention to continue trespassing; it would be costly and time-consuming to prosecute each trespass independently.

F. Liability v. Property rules (How are entitlements protected?)

1. Property rule: property rights can’t be taken away w/out consent (except w/ eminent domain).

2. Liability rule: transfer / destruction of property rights allowed on the basis of a value determined by court.

	
	Property Rule
	Liability Rule

	P
	D Liable, P gets injunction 

(Jacque, Pile)


	D liable, D pays to prevent injunction  (Golden Press, Boomer)

	D
	D NOT liable    (Hinman)


	D liable, P pays to enjoin  (Del Webb)




G. Building Encroachments 

1. Pile (defs mistakenly built wall foundation 1 3/8” onto P’s property)

a. Rule:  P’s have absolute property right and can choose injunction or damages (like Jacques) regardless of whether the intrusion was unintentional. 

2. Golden Press (def’s building extended 2–3 ½” onto P’s land)

a. Rule: P has entitlement but compensated by compensatory damages to the extent of injuries 

b. Rationale: Mandatory injunction may be properly denied when def’s encroachment is unintentional and slight, P’s use is not affected and his damage small and fairly compensable, while cost of removal is so great as to cause hardship or make removal unconscionable

3. Preferable approach? 
a. Pile
i. Encourages precaution on part of builders;

ii. BUT creates incentive to wait until building is up to raise trespass claim.

b. Golden Press
i. Arguably more efficient outcome;

ii. Encourage clean hands – honesty on part of both parties to communicate grievances early 
iii. Doctrine of laches: if you wait too long and the party invading your rights relies on your not enforcing them, you can’t get an injunction

c. Coasean analysis

i. If cost of removal greatly exceeds harm from encroachment, parties will bargain so entitlement goes to def, and the wall/encroachment remains. 

ii. Efficient result would be for def to offer compensation up to the amount of tearing down the wall

III. AQUIRING PROPERTY OTHER THAN BY GIFT/ PURCHASE

A. Capture / Occupancy (First possession)

1. General principles

a. First possession: present possession gives presumption of title that is good against all the world except a prior possessor or their successor in title.
b. General requirements

i. Intent to possess

ii. Occupancy (actual control of property)

2. Wild Animals

a. Main rule: property in wild animals requires occupancy. 
b. What establishes occupancy
i. Possession ratione soli: LO’s have constructive possession of wild animals on their property. (discourage trespass!)  Landowners generally TRUMPS, unless domesticated or exotic animal.

ii. “Rule of capture” (Pierson)
(a) The first hunter to capture a wild animal has better title, AND

(b) “Capture” occurs only if you:

(1) Deprived the animal of its natural liberty, OR brought it within your certain control.

(c)  Rationale: minimize disputes (unlikely more than 1 can capture animal); simplicity/certainty 

iii.  “Pursuit rule” (Pierson dissent) 

(a) If pursuer be within reach, or have a reasonable prospect of capture, he has possession of animal.

iv. Custom (Ghen – whaling case)
(a) Custom is a universal form of contract. It trumps capture if it is:

(1) Limited to an industry and necessary for its survival;

(2) Recognized for years by the whole industry;

(3) Works well and is fair;

(b) Reasons for suspicion

(1) Custom formulated for industry’s benefit, not society as a whole;

(2) Custom might be dangerous to those employed in the industry;

(3) Custom can be wasteful.

c. Malicious Interference (Keeble – def shot bullets into P’s duck pond) 

i. Where a violent or malicious act is done to a man’s occupation, profession, or way of getting a livelihood, P may bring “trespass on the case” action for damages.  Interference w/ business activity is a basis for asserting property rights.  Considerations:

(a) Legality of the trade;

(b) Legality of D’s conduct;

(c) Whether the trade is a socially valuable one.

ii. Whether or not one has “occupancy” of wild animal, you have a right against malicious interference, spiteful intervention.
Hierarchy of Ownership over Wild Animals

· Landowner  (Fisher)

· Captor 1 (Pierson)

· Captor 2 

· Hunter

· Malicious Interferer (Keeble)

3. Oil

a. Rule (Hammonds – storage oil): Ownership of oil and gas under the earth requires capture.

b. Rationale: Oil and gas under the earth are “minerals ferae naturae”; they are under no one’s control (res nullius), don’t respect boundaries.

c. Hammonds: First driller to tap and produce natural gas from a pool underlying the lands of several owners has acquired possession of the resource brought to the surface because no one owned the “wild gas” prior to its being tapped.  Hammonds could drill on her own land though!

d. NOTE: Trespass could occur for “slant drilling” under another’s property; Oil Co. could make a malicious interference argument against drilling by H.  H could try a constructive possession claim, would prob fail.

e. Policy: Rule of capture encourages Los to extract as much oil as possible upon discover = tragedy of commons!  Over investment in extraction and underinvestment in conservation. 

4. Shipwrecks / lost property 
a. Rule (Eads – marking trees + buoys doesn’t establish ownership of shipwreck): Occupation of abandoned or lost property requires:

i. Actual taking/detention of the property “as [its] nature and situation permitted” AND

ii. Intent to reduce it to possession.

b. Rationale: Encourage diligent pursuit, efficient consummation.
Ghen = Intentions and signaling are important, but Eads = intent must be coupled with hard to establish possession 
5. Baseballs (Baseballs that leave playing field are abandoned property)

a. Popov (Harashi picked up valuable baseball from ground after Popov dropped it)

i. Man in whose glove baseball lands has a “pre-possessory” interest in being allowed to complete the catch without interference, whereas H had actual occupancy.  “Both men have a superior claim to the ball as against all the world.  Each man has a claim of equal dignity as to the other.”

ii. Solomonic rule gives both parties first possession rights – but then doesn’t let either keep it.  Minimal precedential value!  (both have entitlement protect by liability rule)  Better to det. Burden of proof.

6. Individual Transferable Quotas (ITQs)

a. Problem: Overuse of commonly owned resources

b. 1 Solution: ITQ’s.  The government can set a total allowable (catch) for a given season, then allocate shares of the catch (quota) to individuals, boats, or firms as a form of transferable property right.  

i. Advantages of creating property rights in previously common property:

(a) Maximization of value – overfishing (or the like) decreases and production increases;

(b) Governmental regulation may be inefficient;

(c) Reduce Incentives to overinvest in equipment and labor;

(d) Promote stewardship and therefore sustainability.

ii. Disadvantages of ITQs

(a) Difficult to define, monitor and enforce (costs outweigh benefits);

(b) Political, cultural, social obstacles.  Should we privatize everything?

(c) Interest group pressures.

c. Alliance Against IFQs: Regulatory scheme creating ITQs in national fishing industry and giving them to vessel owners and lease holders fishing in 3 years prior to the regulation not arbitrary and capricious.

i. Rationale
(a) Restriction of participants to three-year term justified because agency did not want people to artificially enter the market and overinvest. 

(b) Vessel owners and lease holders preferred for quota allocation because

(1) They supply the means to harvest fish

(2) They suffer the financial and liability risks to harvest

(3) They direct the fishing operations

(4) Administrative nightmare of giving to much more numerous crewmembers (difficult to identify who “took” what)

(5) Crewmembers would likely have sold ITQ

(6) Crewmembers not as invested because they leave industry upon aging

ii. Objections
(a) Some got shut out for not being part of 3-year period

(b) Fishermen lives depend on right to fish, so they should get entitlements
B. By Creation

1. Hot News: Is there a CL right to news? (no, but perhaps a CL law to fair competition in news business.)
a. General Rule: Non-rivalrous goods (info, ideas, and inventions) can generally be freely used, repeated, copied, and sold at no cost.

b. BUT, Principle (INS v. AP – AP has “quasi-property” right in its news against INS):  When the rights of one party are liable to conflict with those of another, each party must conduct its business as to not unnecessarily or unfairly injure the other.  There is a right (in personam) to acquire property by honest labor or the conduct of a lawful business, as against one’s competitors.
i. Rationales
(a) Fairness: No unfair competition; no “reaping what you haven’t sown”.

(b) Social Interest: Discourage free-riding.

ii. Objection (Brandeis INS Dissent): Overreaching! The Legislature should regulate matters of public importance, like the availability of news, not the Court.   

iii. NOTE: INS v. AP is “barely good law” that has been confined to its facts; there is no general “right to reap only what you have sown”.

Keeble and INS = no malicious interference with rightful business! (Majority drew fine anti-competitive lines)

2. The Right of Publicity 

a. Midler (Bette Midler voice impersonation in commercial)
i. Rule: Appropriation of the attributes of one’s identity may constitute an invasion of property. 

b. Vanna White Dissent View
i. Rule: Intellectual property rights are imposed at the expense of future creators and of the public at large; rights based on “evoking” or “reminding of” another’s likeness ought not to be granted.

ii. Note: this case involved a PARODY of Vanna White, not an attempt to pass off something or someone AS HER.  But still, is ridicule OK as compared to mere imitation? 

3. Copyright
a. Rule: Patents and copyrights are limited to fixed terms.

b. Rationale: Though we want to provide incentives for inventions/artistic expression, we also do not want to interfere unduly with flow of information to public.

c. Article I
i. Congress shall have Power [t]o promote the Progress of Science…by securing [to Authors] for limited Times…the exclusive Right to their…Writings
d. Eldred (Congress extended copyright term from 50 to 70 years – constitutional? Yes): The Copyright Clause empowers Congress to determine the intellectual property regime.

i. Rationale
(a) Unbroken Congressional practice of granting term extensions to copyrights so that everyone be under same regime

(b) Incentivizing creators or content

(c) Deference to Congress
ii. Stevens’ Dissent: Extension of the life of a copyright is unconstitutional. (Court has already held that extension of life of a patent beyond its expiration date is unconstitutional.)

iii. Breyer’s Dissent: Copyright law should promote the progress of science, and, when it hasn’t, the Court should invalidate Congress’ term extensions.  

4. Inventions (Trenton Industries – foldable high-chair)

a. Rule: Conferral of patents requires a truly novel idea, not simply commercially useful one.  A patent may not be obtained if the differences between the subject matter sought to be patented and the prior art are such that the subject matter as a whole would have been obvious at the time the invention was made to a person having ordinary skill in the art to which said subject matter pertains.

i. Rationale
(a) Public should not have to pay a premium for ordinary routine improvements to existing products/ ideas.  

b. BUT – Unjust Enrichment Rule
i. Where, in advance of granting of a patent, an invention is disclosed to one who, in breach of confidence, manufactures and sells items embodying the invention, the breacher will be held liable for profits and damages.  

ii. Immaterial whether communication expressly made in confidence, so long as it is made on understanding that person communicating idea/owner of idea expected to be compensated if use by the other.

iii. Rationale: Trade secrets should be protected by law otherwise people would guard them excessively = inefficient use of info.

5. By Accession, Ad Coelum, and Find
a. Accession
i. Ownership of some unclaimed or contested resources is assigned to the owner of some other resources that has a particularly prominent relationship to the unclaimed or contested resource.  
ii. Doctrine of Increase: offspring or increase of tame or domestic animals belongs to the mother 

(a) Wetherbee (D converted P’s timber into valuable hoops) 2 req:
(1) Good faith.  Was the trespass willful?
(i)   If a thing is, in good faith, appropriated from one by another and changed into a different species, or if the labor inputted materially alters its value, the product belongs to the new operator, who must pay the first the value of the converted materials.  
(ii) BUT If a thing is willfully converted, the property remains that of the original owner.
(2) Dif Species or added value. 
(i) Estlund: unclear whether court cares about value or effort (ex: marble could be taken and an elaborate but ugly sculpture made, or a famous sculpture could merely carve his name on it.)  olives-oil/  grapes-wine/ grain-bread = O wins.  Cloth-clothes/ leather-shoes/ trees-logs = Trespasser wins.
(b) P still gets damages!  As long as logs were p’s, he had entitlement.  No injunction though.
b. Ad Coelum Rule
i. Edwards (Black Onyx Cave) 

(a) Rule: Landowners are entitled to the free and unfettered control of their land above, upon, and beneath the surface.  Court can order a trespass onto someone’s property (e.g. cave) when necessary to determine if that person is himself trespassing. Much like horizontal drilling, cave exploration under neighbor’s land i= trespass.

(b) Dissent (Logan)
(1) A man who owns the surface owns everything upon, above, or under it which he can subject to his dominion and control.  The only person who can use the cave owns the entrance, so Edwards owned the entire cave.

(i) Resembles Hinman! (People only own airspace that they actually use.) This case is arguably different from Hinman though: discrete # of parties = easier to bargain.

(2) Value + labor should create an exception to ad coelum (“the cave was his b/c he had made it what it was”).   Similar to Wetherbee, accession.

(3) Rationale: Majority rule discourages cave exploration for fear of trespass.

c. Find / Conversion
i. Finder beats all but rightful owner

(a) Rule (Armory - chimneysweep finds jewel): finder has title good against all the world except the original rightful O or a prior possessor.
(1) HYPO #1 ( F¹ v. Th² ( A finds ring; B steals it from A. A sues B. 

(i) A wins.  Finder of an object has a property right against all but the rightful owner.

(ii) Goal: discourage theft, protect society from thieves, and protect Os who can’t prove they are Os
ii. Finder 1 beats Finder 2

(a) Rule (Clark – 10 white pine logs found in Delaware bay): Proof of prior possession may establish rightful ownership as against a finder. 
(1) HYPO #2 ( F¹ v. F² ( A finds ring but loses it. B finds it. A sues B.

(i) A wins.  As between two finders, prior possessor wins.

i. A has special property right akin to original O’s right; superior title against subsequent Os

ii. Also A had it first; without abandoning it or selling it, A has superior title.

iii. Thief 1 beats Thief 2
(a) Rule (Anderson – logs stolen from thief of logs): One who has acquired the possession of property, whether by finding, bailment, or by tort, has a right to retain that possession as against a mere wrongdoer who is a stranger to the property. 

(1) HYPO #3 ( Th¹ v. Th² ( B took ring from A; C took ring from B. B sues C.

(i) B wins b/c prior possessor has claim against all the world except the true O (A).  If C can prove that B stole it from A, does that bar B’s claim?  No.  C only wins if can show superior title in himself, or connection to someone who does have superior title.

(ii) Rationale: Any other rule would lead to endless series of unlawful seizures and reprisals wherever property had passed out of possession of its rightful owner.
(b) Jus Tertii - Alternative to Anderson
(1) Rule: One who has acquired possession of property by finding has a right to retain possession of it unless the rightful owner is known
(2) Objections
(i) Upsets the law’s goal of protecting peaceful possession

(ii) To allow one party to put in issue the rights of a third party in litigation would present potential difficulties of proof

iv. HYPO #4 ( Th¹ v. F² ( A finds ring. B steals it and loses it. C finds it. B sues C.

(a) B wins under Clark rule.  C will try to invoke Armory – claim that B stole it and C is an innocent finder.  But this claim amounts to a jus tertii claim (right of 3rd party) – so not relevant b/c B’s act wasn’t wrongful against C.

v. HYPO #5 ( F¹ v. F² ( A finds rock, looks at it but then drops it again. B finds same rock—sees it is valuable—and takes it. A sues B.

(a) A would prob win.  B would say that A abandoned the rock – gave up his rights as a prior possessor.  A will argue that he didn’t intend to abandon it – accidentally dropped it.

(b) Abandonment is a matter of intent ( burden is on subsequent finder to prove intent/ abandonment, hard to do.

vi. HYPO #6 ( A finds bike, sells it to B. A sues B saying he had it first.

(a) Non derogation from grant ( can’t count prior possession against the person you sold it to.

(b) Same rule if A sold to B, B sold to C, and A sued C.

vii. HYPO #7 ( A had bike, sold it to B. C steals it. A sues C.

(a) C will say A essentially abandoned bike – gave up possession entirely.  A can re-characterize the sale so it doesn’t terminate all title.

(1) Also 3rd party rights don’t matter (jus terti) – C can’t use grant to B to wipe out prior possession.

(b) Question is whether we will allow a pre-possessory claim from prior sellers

(1) But if we allow A’s claim, what about the person who sold the bike to A?

viii. HYPO #8 ( A leaves B a note saying he can have A’s bike. Before B gets there, C sees bike and takes it. B sues C.

(a) C claims first possession (as b/w B and C).

(1) But A’s prior possession counts for B – because of consensual transfer, B was in prior constructive possession.
(b) Analogize to land ( transfers often happen away from land, but couldn’t allow a 3rd party to claim the land just because they got to it first.

ix. HYPO #9 ( B steals ring from A and cells it to C.  

(a) A wins unless there is a UCC rule protecting good faith purchasers.

x. Summary: in suit for possession of personal property, title is relative

(a) First possession: as between the parties, who had it first? 

(b) Who has it now? Present possession gives title against all the world except prior possessors or successors in title.

(1) But sometimes actual possession isn’t necessary – i.e. constructive possession

(2) And sometimes it doesn’t count – i.e. abandonment

(c) Hypos ignore the passage of time (addressed in AP) and where the thing is found (Hannah v. Peel)
6. Competing Principles of Original Acquisition
a. Landowner Beats Finder
i. Finder is a Trespasser (Fisher – bees): Trespassing P has no right to value of honey found on D’s land. 

(a) Rationale
(1) Deterring Trespass

(2) Ratione Soli: Captured wild animals belong to the owner of the land where they are captured 

ii. Found Property Buried in Soil (Goddard)
(a) Rule: Whatever is within the soil is owned by a landowner

(b) Goddard: Landowner entitled to damages for tenant’s licensee removing and selling meteorite that had become lodged 3 feet in ground

iii. Landowner Otherwise Already in Possession
(a) Note: This means the property isn’t technically “found”

iv. Finder is Landowner’s Agent
(a) South Staffordshire Water: Rings found by pool cleaner at bottom of pool belong to landowner

(b) Rationale: Agent’s permission is limited to what he’s hired to do

b. Finder Beats Landowner (Hannah)

i. Rule: Finder beats landowner if Property Lost, not Mislaid 

(1) Property lost for a considerable amount of time 

(2) Finder acted commendably and meritoriously 

(3) Landowner was never in possession of the premises

(4) Landowner did not know the property was found

BASICALLY = LO > F unless:

· Thing is genuinely lost (not mislaid) and found by someone honest, not in soil and not by LO’s agent.
7. Adverse Possession: Person who uses property for statutorily determined period of time becomes true owner of property and defeats all rights of person with legal/record title.

a. Rationale
i. Economic: Encourage productive uses of land; discourage TOs from “sleeping on their rights”.

ii. Protective: protect reliance interest of possessor from longstanding possession.

iii. Evidentiary: Continuous possession and use substitutes for proof of a lost or misplaced deed.

iv. Structural: Efficient transfer of property (purchaser or other possessor should be free from potential ownership claims originating decades earlier)

v. Criticism
(a)  Government obliged either to provide mechanism for compensating true owner when property taken through AP, or for giving actual notice of potential AP claim to registered owner and opportunity for owner to reassert ownership before it is lost (J.A. Pye (Oxford) Ltd. v. the United Kingdom)
(b) AP law privileges active exploitation of land / resources and discourages preservationist uses.
(1) Response: AP merely requires that TO fulfill function of gatekeeper. 
b. Elements of AP (burden on AP)

i. Statute of limitations period: number of years an adverse possessor must use the property.

ii. Actual Possession: An adverse possessor must be in actual possession of entire property. 

(a) Rationale: Gives notice to others of adverse possessor’s use of property
(b) Burnett: Paying taxes on lot, granting rights to remove gravel, bringing trespass actions, leasing lot = actual possession.

(1) Possession has to be actual & continuous so that outside world recognizes O.
(2) Neither actual occupation, cultivation, nor residence are necessary to = actual possession if property doesn’t admit of any useful improvement, and the continued claim has been evidenced by public acts of ownership.
iii. Open and notorious: AP’s use of the property is so visible and apparent that it gives notice to TO that someone may be asserting an adverse claim to the land (reasonable person standard).

iv. Exclusive: AP holds the land to the exclusion of the true owner (and to other APs).

(a) AP may eject other trespassers and APs from property even before SOL has run.

v. Continuous
(a) AP must possess property continuously for the entire statute of limitations period.

(1) Summer occupancy may constitute continuous possession (Howard v. Kunto).

(b) Privity-Tacking Rule: Privity covers those who in good faith received an erroneous deed description, either where purchaser believes he is purchasing more land than his deed described, or simply different (contiguous?) land than described (Howard v. Kunto)

(1) IF X is subsequent purchaser from AP, OR

(2) giftee of AP, OR

(3) inheritor of AP,

(4) THEN X succeeds to AP’s rights and attributes, including the time the first AP occupied the property.

(c) Rationale: Privity requirement meant to raise claim of right above status of trepasser; public policy favors certainty as to location of land ownership.

vi. Government: Presumption that AP does not apply to government b/c government is occupied in public good, no time/money to take account of SOLs.

vii. Hostile or adverse 
(a) Objective View (Majority): AP uses occupied property without the true owner’s permission.

(1) Ewing
(i) Irrelevant whether Burnett knew his title wasn’t good; AP is a bar to a TO’s claim even if it began w the knowledge that someone else out there already claimed title.

(ii) Looks at intent when AP entered – not whether attempted adverse possessor thought he owned it but whether he intended to oust any previous owner.
(b) Bad Faith View (Minority): AP must use property not believing that it is his property.

(c) Good Faith View (Disputed) 

(1) Carpenter (lady uses neighbor’s land for a lawn during 25 yrs)  P failed to show AP because at time she entered possession of the property, she knew that she had no legal right to do so.
viii. Other Sometimes Required Elements of AP
(a) Improvement, cultivation, or enclosure

(b) Payment of property taxes

AP problem: Since X is in possession, Y must show better titled.  X can do that if x shows what x claimed: O devised his interest to her and O was in prior possession.  To win, Y must show AP. Certainly there was AP more than 10 years ago.  Since X has not himself been in possession for 10 years, must show privity with prior possessor A  so as to fill in the statute of limitations.  Howard v. Kunto sets out a standard for showing privity: “a reasonable connection between successive occupants so as to raise their claim of right above the status of a wrongdoer or trespasser.”  Y should emphasize the first part and X should emphasize the second.  

X should say that a “reasonable connection” requires a consensual transfer and no trespass against the person whose possession she is trying to tack on. If this is an objective jurisdiction – one that does not require subjective good faith to establish AP in general – that arguably makes sense as an interpretation of privity.  

Y should emphasize the facts of HvK, in which the APs had a deed that purported to convey title but described the wrong lot.  HvK can be read to require the kind of transfer or connection that supports the transferree’s reasonable good faith belief that she is getting actual title.   Y can’t show that.  But Y can argue that his long-term attachment to the land/house supports an objective (non good-faith) view of AP in general.  

IF Y does establish privity with A, then Y still has to prove the elements of AP.  
IV. VALUES SUBJECT TO OWNERSHIP

What things can be owned privately? And what things are too intrinsically public?
A. Property & Personhood
1. Anti-Commodification View: people are autonomous moral agents that shouldn’t be regarded as objects or commodities to be bought and sold (e.g., slavery).

2. Separation Thesis (Penner): Only items that are considered separate from their owners can be objects of property rights.

3. Positive Approach (Demsetz)
a. Thesis: Property rights should be designed so as to internalize externalities. Property rights are instruments of society that they help people form expectations which they can reasonably hold in dealings with others.

b. Objection: Property rights should not be determined by lobbying efforts of those who stand to gain disproportionately from them.

4. Normative Approach (Radin)
a. Thesis: Property rights should depend on whether something is an object of “property for personhood”.  Certain types of personal property must be inalienable, because things like the human body should NOT be commodified and the likelihood of abuse is high.  

b. Inalienability Rule: Rules that prohibit the transfer of an entitlement between a willing buyer and willing seller in some or all circumstances.

5. Ownership over Surgically Removed Cells 

a. Rule (Moore – conversion of valuable spleen cells w/out permission): A person has no property right in surgically removed cells; conversion law provides no relief for alleged conversion of human cells.
b. FOR property right in one’s cells

i. Unjust enrichment:  (Dissent) Market for body parts already exists (sperm), only now the creator of the body part gets no say in where it goes / cut in its value.
ii. Legislature NOT the appropriate tool given unequal bargaining power of parties: Patients can’t change the law; doctors, businesses are far more more organized and powerful. (Carolene Products – discreet and insular minorities!)

c. AGAINST property right in one’s cells

i. Market in body parts? (Justice Arabian) The development of a marketplace for body parts would be highly offensive to human dignity and dangerous to vulnerable populations.  Body parts are tied up with personhood so they are personal, rather than fungible, property. (Radin)

ii. Public Policy: Protecting socially useful activities (cutting edge medical research) from disabling civil liability.   Besides, there is no need to incentivize ‘creation’ in the case of organs. 

iii. Institutional Appropriateness: Legislation is better tool than judicial lawmaking in novel areas.

iv. Overkill: Duty to disclose protect the individual interests at stake already protects individual interests.

Wetherbee could have worked in Moore! No bad faith, and patented line of cells distinguishable and much more valuable!
6. Next-of-Kin Ownership over Cadavers
a. Rule (Newman – parents sue for children’s eyes in Cali, Cali violated right when extracted childen’s corneas w/o parental consent): Due Process protects parents’ property interest in the possession, disposition, and prevention of the violation of the bodies of their deceased children.  While the state may have countervailing interests, those interests must be subjected to scrutiny through a hearing.

i. Rationale
(a) Extension of right to possess relative’s body for burial.

(b) Protecting the dignity of the human body in its final disposition.

7. Ownership in Semen
a. Rule (Hecht – children of dead father sue to prevent step mom from having more children with dad’s sperm): Individuals have a property right in the use of their frozen sperm cells (including posthumously). 

i. Rationales
(a) Person’s liberty to procreate or avoid procreation (14th A).

(b) Donor intended that Hecht retain control over material.

(c) No public policy concerns like in Moore (research).
General Approach to Personhood Commodification Issues: BALANCING

· Balance state/ social interests against individual interests: 
increased liability and potential costs, encouraging beneficial research and creativity v. personal attachment, liberty (e.g., right to procreate), whether rights sufficiently protected by status quo such that no need to create new property interest.

· Moore v. Newman?

· Newman might not apply to living persons, BUT could potentially make an argument that lack of informed consent = deprivation of property w/o DP.

· Rights adding up to “property” under DPC aren’t the same as “property” under conversion law. When something is recognized as “property” for DC purposes, have to ask is that also “property” for purposes of the specific case (i.e. takings, conversion, trespass, etc)

· State law grants bundle of rights – some against all the world (in rem), some against particular people for particular behavior (in personam) ( whether it adds up to a property right depends on the claim being made.

B. Public Rights: Waterways & Airways
1. Public has a right of navigation of navigable waters and airspace.  Waterways and airways must be accessible only on equal terms to all members of the community.  Courts can, on the authority of the Commerce Clause and without any implementing leg, issue an injunction protecting navigable waters/airspace.

2. Navigable Airspace
a. Rule (US v. Causby, Hinman)  Federal law plays a paramount role in regulating the use of and access to navigable airspace and trumps any attempt by states or private property owners to interfere with free public navigation.

3. Public Trust Doctrine (Lake Michigan Federation – Loyola denied its lakefront land grant): 

a. Servitude: Navigable waterways and airspace are preserved for public use, and states are responsible for protecting this right:
i. No judicial deference owed: Courts should be critical of attempts by the state to surrender valuable public resources to a private entity. Important to police the legislature.

ii. Public benefits must be direct and tangible: Public trust is violated when the primary purpose of a legislative grant is to benefit a private interest.

iii. States can’t relinquish public resources. 
(a) Ex: If P wanted to build a sky scraper near an airport, would argue private property/Hinman v. public trust,

b. Public Trust Doctrine v. Takings Clause: 
i. Public trust sets stricter standard.  

ii. Public trust is grounded in state law, so states are free to repudiate/amend the trust by statute.

iii. There have been recurrent attempts to ground in fed law – i.e. view trust as an implication of federal navigational servitude.  But this would limit public trust doctrine to navigable waters and dispositions of land that might interfere w/ public navigation – too narrow?!

4. Public Prescriptive Easements and Customary Rights 
a. Public Prescriptive Easement: An irrevocable public right to use someone’s land for a specific purpose.  

b. Rule (Thornton – Public entitled to prescriptive easement to use of Hay’s “dry sand” beach, after at least 60 years use; Owners could have put up signs, fences) 

c. Customary prescriptive easements must be:
i. Long and general; no one remembers otherwise
ii. Uninterrupted 
iii. Peaceable 
iv. Reasonable (land must be used in a manner appropriate to the land and to the usages of the community
v. Certain – discernible use, within visible boundaries
vi. Obligatory – custom must not be left to the option of each landowner whether or not to recognize
vii. Not repugnant to any laws or customs
d. Objections
i. State should have to prove that THIS particular property was customarily used, not beaches generally

ii. Public should have to purchase the rights from private landowners

iii. Disruptive and unjust

iv. Unsavory incentive to self-help: guard dogs, blowing up beach paths

v. Tragedy of the commons problems

Custom and public trust provided public access to beaches, but customary rights are MORE subject to legislation, while public trust rights are generally absolute.  Compared to easements, public trust and custom are arguably built in limitations on property rights.
II. OWNER SOVERIEGNTY AND ITS LIMITS

A. Criminal Actions
1. Rule (Shack – Owners can’t bar access to anything significant to the well-being of migrant workers)  Public and private necessity can justify entry upon another’s land

a. “Balancing Test”: If a stranger crosses the boundary of an owner’s property, then the owner can have the stranger evicted – provided the owner’s interest in protecting his autonomy is sufficiently great and the interests of other persons in abrogating the owner’s right to exclude are not more important.

b. Rationale
i. Title cannot include dominion over destiny of persons the owner permits to come on premises.

c. NOTE: Shack encompasses a balancing test on right to exclude, not an exception to it.

B. Civil Actions
1. Protecting Real Property
a. Trespass: used to vindicate the interest that a person in actual possession has in exclusive possession of land.

b. Ejectment: used to vindicate the interest of a person who has title to land against a person wrongfully in possession.

c. Nuisance: protects the interest in use and enjoyment of land.

2. Protecting Personal Property
a. Replevin: allegation of conversion, action for return of goods

b. Trover: allegation of conversion, action for damages

c. Trespass to Chattels
i. Definition: D has injured or interfered with P’s property, in some manner falling short of conversion, while it remained in possession of P.

ii. Rule (Hamidi – disgruntled ex employee sends emails to Intel through their server): Trespass to chattels requires evidence of injury to P’s real property or legal interest therein.  It does not encompass electronic communication that neither damages recipient computer system nor impairs its functioning. Both owner and others must resort to self help! 
iii. Rationale for harm req with re chattel but NOT trespass to real property
(a) Possessor’s interest in inviolability is sufficiently protected by privilege to use reasonable force against even harmless interference.

(b) Without harm req, trespass to chattel would be endemic.

(c)  Hamidi
(1) Complaint may not be about content of messages (defamation action) 

(2) Intel cannot assert property interest in employees’ time (not chattel)

(3) Unwanted emails not trespass to real property

(4) Don’t propertize cyberspace: Fact that net is open and free gives it great value 

(5) Legislative discretion

(6) NOTE: Multiple electronic invasions are potentially conceivable as trespass, but court says no such thing here.  

(d) Dissent
(1) Injunctive relief to safeguard inviolability of personal property has been granted in cases of repetitive trespass!

(2) Majority’s self-help view is might-makes-right standard.

iv. Trespass to chattel v. nuisance? 
(a) Arguably, nuisance law would have been better avenue for Intel, because it balances interests and creates harm threshold.  

(b) But nuisance is only available to interferences that affect use and enjoyment of real property. 

(c) Self help system is WASTEFUL, court should find middle ground.  

(1) What about recognizing a public easement?

C. Self-Help
1. Standard Rule: People may use reasonable force to prevent or expel trespass on land or the unlawful carrying away of personal property.  Generally, no deadly force unless danger to persons.

2. Landlord/Tenant 
a. Common Law Rule: Landlord can use self-help to retake leased premises:

i. IF landlord legally entitled to possession, AND 

ii. IF landlord’s means of reentry are peaceable.

(a) Berg: Retaking possession in tenant’s absence by picking locks and changing them is not peaceable (even though cop present).

(1) Legislative policies discouraging self-help by landlords

(2) Tenant still asserting right to possession, no abandonment

(3) Tenant had not abandoned premises

(4) History of vigorous dispute 

(5) No reason violence didn’t erupt besides tenant’s absence

b. Modern Rule (Berg): Self-help NOT available to dispossess a tenant who is in possession and has not abandoned or voluntarily surrendered the premises.

i. Only lawful means is by resort to judicial process.

ii. Rationale 
(a) Judicial process available

(b) Risk of erroneous deprivation: landlords can’t be judges of their own cases

(c) Presumption that present possession gives title
3. Personal Property 
a. Rule (Williams- 4 am taking of car)

IF deprived party raises no objection to the taking, AND

IF repossession accomplished without any incident which might tend to provoke violence,

THEN there is no breach of the peace.

b. Criticism
i. Rule creates incentive to use self-help and not statutory mechanisms.  

ii. Owners forced to choose btn self help (risky, expensive) or judicial process (not timely, expensive)

*Summary

· More tolerance of self-help repossession of personal property than real property.  (more easily rectified!)

· Berg and Williams protect present possession.  J. Holmes’ in Burnett: people become attached to homes!

	
	LAND
	PERSONAL PROPERTY

	Trespass
	No harm required
	Harm required

	Self-Help

(1) right of possession

(2) peaceable means
	NO


	YES


D. EXCEPTIONS to Right to Exclude (trespass)
1. Necessity privilege: Trespass justified if necessary to avoid a serious harm (usually danger to life).

a. Distressed ship can dock on another’s dock (Ploof).  BUT, if damages, D must pay.

b. Liability Rule: O retains entitlement, but it is no longer protected by a rule of exclusion – intruder subject to necessity takes entitlement without O’s consent, but must pay just compensation for any damage.

2. Custom: Long-running, respected, important practices can establish right to trespass: 

a. McConico: There is a customary right to hunt on unenclosed rural land in pursuit of gaming.   Importance of a militia to defend against standing armies, importance of the activity.
b. Law now: if you haven’t posted on your land, people can hunt / fish there.  Posting allows you to withdraw your land from the commons. 

3. Public Accommodation Laws
a. Modern Common Law Rule:  “Exclude Only for Good Reason”
i. Uston (casino barred card-counting P in NJ): All property owners who open their premises to the public to pursue private interests have no right to exclude people unreasonably.  Duty not to act in an arbitrary or discriminatory manner towards persons who come on their premises.
(a) Reasonable = can only exclude those who “disrupt the regular and essential operations of the premises,” including the disorderly, intoxicated, and repeat petty offenders. 

(b) NJ pushing law in this area further than other jds:  In NJ, if you have voluntarily admitted people onto your land for your own economic advantage, you lose your right to exclude without justification.  Puts burden of persuasion on O, flipping the absolute right to exclude. 
b. Civil Rights Act of 1964
i. Rule: All persons entitled to the full and equal enjoyment of places of public accommodation without discrimination based on race, color, religion, or national origin.

4. State Action and Constitutional Trumps
a. State Action Doctrine: State action cannot violate a constitutional right.

b. Balancing Test: In judging whether state action violates a constitutional right, balance the importance of property right asserted against constitutional right asserted.  (states cannot segregate via private citizens “through the back door”)
i. NOTE: If no state action, no need to balance property right vs. constitutional right.

c. Marsh (town owned by company restricted free speech rights of its citizens): State can’t criminally enforce company-owned town’s prohibition on Marsh distributing religious leaflets in town center.  By opening property to the public and allowing them to treat it as a town, the company’s property rights are diluted.  Court balances company’s property right v. free speech ( says speakers’ right trumps.  “The more an owner for his own advantage opens his property to public use… the more he must justify right to exclude others.”

i. Rationale
(a) Police presence doesn’t = state action (Police in Marsh were protecting the town)
(b) Residents of company-owned towns are free citizens needing to make informed decisions which affect community/nation.

(c) Distribution in town central was essential to informing public.

d. Shelley (courts can’t enforce racially discriminatory agreement): 14th Amendment EP Clause prohibits state enforcement of racially restrictive covenants of use of land.

Marsh and Shelley = state enforcement of private property rights = state actions

e. Bell  (demonstrators in a restaurant challenged their trespass convictions, arguing that using police and courts to enforce discrimination against blacks turned private discriminatory animus into state action, violating the 14th A.)

i. Holding: remanded for lower court to determine whether its newly enacted anti-segregation statute would abate the convictions. Court never resolved question whether enforcement of trespass law motivated by racial prejudice is state action (Civil Rights Act of 1964 banned racial segregation in public accommodations). 

(a) Difficulty: Court didn’t think it could strike down trespass convictions under 14th Amend without threatening private property Os’ right to exclude.

ii. Dissent (Black): Trespass/right to exclude too important.

Summary

· Shack + Uston = Shack rule not limited to vulnerable populations! (migrant workers v. card counters)

· Shack, Uston, Marsh = CL rule: when owners invite customers to premises, they must JUSTIFY exclusion. Burden of proof is on the owners.  BUT!  NJ (Uston) doesn’t req STATE ACTION, while Shack + Marsh do in order to apply.

· 1st: state action? If yes,
· Balancing test: property rights against [free speech] rights?
III. FORMS OF OWNERSHIP
A. Present Interests
1. Freehold Estates: Interests that are potentially infinite in duration or measured by a life

a. Fee Simple
i. Fee Simple Absolute: Complete ownership until the end of time

(a) Rule of Presumption of Full Transfer: Owner presumed to transfer all that he has, unless indicated otherwise

(b) Means of Transfer: Gift, Sale, Will

(c) Owner Dies Intestate (w/out will)
(1) Rule: (1) If owner dies intestate, state intestacy statute designates certain others as person’s heirs in fee simple; (2) If owner dies without heirs, property escheats to the state in which property is located

ii. Fee Simple Defeasible: Fee simple that is subject to conditions (in the document creating the interest that may cut it short)

(a) In Favor of Grantor
(1) Fee Simple Determinable – “as long as”: Ends automatically upon the occurrence of a named event, whereupon grantor or grantor’s successor takes the property.

(2) Fee Simple Subject to Condition Subsequent – “but if”: Upon happening of named event (condition), interest can be ended by action by the grantor or the grantor’s successor (self-help or lawsuit).

(3) Determinable v. Condition Subsequent? Courts prefer to interpret for condition subsequent to avoid automatic forfeiture.

(b) In Favor of Another Grantee
(1) Fee Simple Subject to Executory Limitation: Defeasible fee followed by interest not reserved to the grantor.

b. Life Estate
i. Definition: Ownership of a property for one’s life

ii. Means of Transfer: Gift, Sale

(a) NOT Will: Interest of holder of life estate ends at his death.  Pour Autre Vie: Life estates transferred continue according to the life span of the original holder.

iii. Fee Tail
(a) Definition: Nontransferable life estate, followed by similar interest in blood descendants of original grantee, until his bloodline ends

(b) Abolished in most states

2. Non-Freehold Estates
a. Definition: Interests legally smaller than freehold estates

i. Term of Years, Periodic Tenancy, Tenancy At Will

	PRESENT INTEREST
	EXAMPLES
	TYPICAL FUTURE INTEREST

	Fee Simple Absolute
	O ( A (+ his/her heirs)
	None

	Fee Simple Determinable

[present interest defined in terms of duration]
	O ( A as long as X (then to O automatically)
	Possibility of reverter (in O)

[if A stays, starts AP]

	Fee Simple Subject to

Condition Subsequent

[FI contains condition]
	O ( A, but if X, then O has right to reenter and take the premises
	Right of entry / power of termination in O [title reverts back only when O exercises his right]

	Fee Simple Subject to Executory Limitation
	O ( A as long as X, then to B.

O ( A, but if X, then to B.
	Executory interest (in B)

	Life Estate
	O ( A for life

O ( A for life, then to B

O ( A for life, then to B if condition / then to A’s adult children

O ( A for life, then to B, but if X, then to C

O ( A for life, then to her children

(B is only child at time of grant)
	Reversion (in O)

Remainder; indefeasibly vested

Remainder; contingent (RAP!)

Remainder (in B); vested subject to complete defeasance

Remainder (in B); vested subject to open


B. Future Interests
1. Created in Grantor
a. Reversion: Follows either

i. Natural end of a life estate  OR 

ii. Other contexts in which owner has not disposed of entire fee

b. Possibility of Reverter: Follows a fee simple determinable

i. Owner automatically gets property back if limitation built into fee simple determinable occurs

ii. If Owner Does Nothing (AP)
(a) Rule: If owner does nothing, AP statute of limitations begins

(b) Second Rule: Possibility of reverter cannot be alienated (City of Klammath Falls)

c. Right of Entry/Power of Termination: Follows a fee simple subject to condition subsequent

i. If Owner Does Nothing (Laches)

(a) Rule: (1) If fee simple holder does nothing, grantee continues to own; (2) If enough time passes, right of entry may be trumped by doctrine of laches (SOL = that for AP)

d. City of Klamath Falls (corp. conveyed land to the city as long as used for a library, and then passes to Fred & Floy)

i. Holding: Fred & Floy and their heirs have land in fee simple absolute.

(a) Defeasible fee ( fee simple subject to executive limitation

(1) Fred & Floy have executory interest – but subject to RAP, so have to discount executory interest b/c wasn’t validly given away (grant intent must fit into valid legal options)
(b) So left with a fee simple determinable, followed by a reverter (for corp.)

(1) Court says corp. may have attempted to convey its possibility of reverter to Fred & Floy – but not allowed to alienate a reverter, and attempt to do so didn’t destroy it

(2) So possibility of reverter to corp. and their heirs in fee simple absolute

(i) Corp. was destroyed, but possibility of reverter treated like other assets and passes to shareholders (who happen to be Fred & Floy)
ii. Relation of Possibility of Reverter to RAP (City of Klamath Falls)
(a) Rule: If RAP voids an executory interest, 

(1) (if jurisdiction allows alienation of possibility of reverter) the prior interest (e.g., possibility of reverter in the grantor) becomes absolute unless the creating instrument specifies that the prior interest is to terminate whether the executory interest takes effect or not, OR
(2) (if jurisdiction forbids alienation of possibility of reverter) the possibility of reverter becomes absolute 

(i) NOTE: This assumes that an attempt to alienate the possibility of reverter doesn’t destroy it; Klamath court said no.

iii. Corporations
(a) Rule: Interests retained by a corporation that has dissolved pass to successors the rights and powers of the corporation (City of Klamath Falls)

(b) Objection: Over time, multiplicity of successors creates transactions costs; better to escheat to the state

C. Conservation of Estates
1. Williams: Daughter to whom, with two other sisters, life estate had been given by father receives fee simple after father’s death, because father specified no grantee for fee simple interest upon his death, so estate reverted to him, then to his heirs.
2. If sisters were granted farm in fee simple absolute, surviving sister could pass it on at her death.  If instead it was a life estate, must figure out what happens to land upon her death.  Court says daughters had life estate; the testator failed to give away everything; he retained a reversion – passes by intestate succession to heirs at law.

a. FOR fee simple absolute: Rebuttable presumption of conservation: When a transfer is made, all or what the grantor had must be accounted for (the interests granted and retained must add up to the fee simple the owner has to begin with).  Interpret to avoid intestacy.

b. Life estate: language of will
3. RULE: What was the INTENT of the testator? 
D. RAP
1. Rule Against Perpetuities (RAP): No interest is good unless it must vest, if at all, not later than twenty-one years after some life in being at the creation of the interest.

a. Rationales
i. Dead Hand Problem: Not allowing the dead too much control, promoting alienability

ii. People to whom rule allows property to be granted are only ones testator can have knowledge of/benevolence towards.

iii. Breaking up large, potentially overly aristocratic estates.

b. Step 1
i. Identify all interests created by grant

c. Step 2
i. Ascertain which interests subject to RAP (= future interests not vested at creation); include

(a) Vested remainders subject to open
(b) Contingent Remainders
(c) Executory Interests
d. Step 3
i. Identify all (natural) lives in being at the creation of the interest

e. Step 4
i. Imagine “what might happen” to make vesting occur as late as possible

(a) Imagine birth of additional parents of potential beneficiaries

(b) Imagine all potential measuring lives then cease

(c) Imagine the interests of the afterborn beneficiaries then vest as late as possible after that point

f. Step 5
i. Is it possible for any interest to vest more than 21 years after the death of all potential measuring lives?

g. Repeat 1-5 for all non-vested future interests
h. Step 6
i. Determine effect on remaining interests; cross out clause or clauses that describe the invalid interests and reread grant as edited

(a) Preceding interests that ends automatically by its own terms, such as life estate or fee simple determinable, will still end, and next vested interest will take effect

(b) Preceding interest that is described in absolute terms but is followed by an invalid divesting clause will continue to exist

i. Options to Purchase in Commercial Transactions
i. Rule (Symphony Space – Broadwest conveys building to Symphony Space in fee simple w/leaseback and option to repurchase at various times in the future): RAP applies to options; if no measuring lives stated in the instruments, perpetuities period is for an option is 21 years. 
ii. Rationale 
(a) Encourages use and development of land; alternative would discourage, because property owners would worry about option’s exercise.

(b) Alternative would impede owner’s ability to sell the property.

iii. Objections
(a) Rule’s rationale derives from concerns around family dispositions; same concerns do not apply in arms-length contractual transactions.

E. Mediating Conflicts Over Time
1. Rule: A life tenant (non-owner) may not commit waste (Brokaw – 79th & 5th Mansion can’t be destroyed by life tenant).  Test: Would life estate holder’s proposed action materially change what the grantee/grantor (remainder/reversion) receives afterwards?

2. Waste: The action of a possessory life tenant which permanently injures an inheritance, usually in a way that substantially decreases the property’s value.

a. Rationales
i. Life tenant is a user, not owner, therefore may not exercise acts of ownership and dominion, such as doing permanent injury to the residence.

ii. Respecting wishes of grantor and future interest holders. 

b. Minority view – Efficiency/ Wealth Maximization Rule Superior: If life tenant’s action would maximize the present value of the property (including life tenant’s interest and reversion/remainder interests), it is permissible.  Consider:

i. Good faith of life tenant proposing change / future interest holder opposing change

c. Criticism more broadly
i. Waste doctrine is merely a DEFAULT rule that can be overcome.  
ii. Remaindermen, with possibly no connection to testator or holder of life estate, cannot have VETO over actions of life estate holder. 
3. Prohibition Against Unreasonable Restraints on Alienation
a. Restraints on Alienation of Fees
i. Main Rule: No unreasonable limits on the transferee’s free alienation of a fee.  Absolute restraints on alienation are impermissible.

ii. Lauderbaugh (LOs entered agreement requiring future purchasers to first be approved by Lake Association)

(a) Impermissible: Condition limiting transferee’s freedom to retransfer land only to members of an Association, where membership in Association was controlled by others and subject to no admission standards besides whim of members.

(b) Rationale: No standards = fears of discrimination, caprice, whim

iii. Toscano (granted lodge for use by lodge only, and if not used by lodge or if sold/transferred, land reverts to O)  (“if not used by Lodge or if sold/transferred, and shall revert to O”)
(a) Impermissible: Condition prohibiting sale of land on penalty of reversion to grantor.

iv. Other Considerations
(a) Percentage of potential market for the property foreclosed by restraint

(b) How much discretion given to the entity that decides whether to permit alienation

(c) Weightiness of the interests advanced by the restraint

(d) Degree of risk that the power to restrict alienation will be exercised to discriminate against minority groups or for other illegitimate purposes

b. Restraints on Land Use
i. Standard: Use restrictions generally do not violate the prohibition against restraints on alienation

ii. Considerations
(a) User: Is it a group or a person?

(b) Purpose: Is it a socially beneficial purpose, like charitable group?

iii. Toscano: Grant of land to non-profit corporation on condition that it always be used by the non-profit does not violate prohibition)

F. Mediating Conflicts Between Concurrent Owners
1. Tenancy in Common: Each tenant’s interest is

i. Undivided (Each tenant in common has right to possess whole of property)

ii. Conveyable
iii. **Devisable
iv. **Inheritable: share of each tenant in common passes on death as part of his separate estate

2. Joint Tenancy (with Right of Survivorship) Each tenant’s interest is

i. Conveyable
ii. Undivided
iii. **NOT devisable or inheritable – Right of Survivorship
(a) A surviving JT automatically acquires the interest of another T when the other tenant dies

b. Requirements (many states)

i. Unity of Time: Joint tenants’ interests must vest simultaneously

ii. Unity of Title: Joint tenants’ interests must acquire title in the same deed or will

iii. Unity of Interest: Each joint tenant must own equal shares of the same estate

iv. Unity of Possession: Each joint tenant has a right to possession of the whole property

c. Severance Rule: If any of the first three unities is destroyed in a joint tenancy, the joint tenancy is severed and a tenancy in common is created.

3. Concurrent and Marital Estates
a. Presumption of Tenancy in Common: A tenancy in common is presumed unless there is some other manifestation of intent to create a joint tenancy or tenancy in the entirety.  Creation of joint tenancy requires “as joint tenants with right of survivorship”

i. Rationale: Right of survivorship may not always serve interests of co-tenants (e.g., if grantees are siblings, joint tenancy means only one set of grandchildren will receive interest)

4. Severance
a. Execution of a Mortgage
i. Rule (Harms – Does granting a mortgage end JT / convert it to T/C? No): Joint tenancy is not severed when one joint tenant executes a mortgage on his interest in the property.  
(a) Rationale: Execution of a mortgage is a mere lien, not transfer of title; therefore unity of title is preserved.

(b) Alternate Rationale: (Title Theory) If only one of the joint tenants has executed the mortgage, unity of title preserved.

(c) Status of Mortgage
(1) One View: When a joint tenant dies, his interest in joint property ceases to exist, and along with it any former liens on that interest (e.g., mortgage)

(2) Second View: Lien survives death of joint tenant.

b. Lease
i. Diverging Views on whether a lease by one joint tenant severs joint tenancy.

ii. Property View: View of lease as property interest implies that lease severs joint tenancy by breaking unity of title.

iii. Contract View: View of lease as contract does not entail breaking of unity.

5. Partition
a. Main Rule: Any co-tenant (TC or JT) can sue for partition for any reason or no reason at all, and court will grant request without further inquiry into the justness or reasonableness of the request

b. Presumption in favor of partition in kind: Court divides property into parcels of equal value

i. Either each co-tenant receives a parcel as his or her separate property, 

ii. OR one or more co-tenants holds separate parcels while two or more parties become co-owners of a parcel.

c. Partition by Sale: Court orders sale of property and partitions proceeds among co-tenants according to their ownership

i. 2 Requirements (Delfino – Ps seek partition of property by sale; def wants in-kind partition)
(a) Physical attributes of land are such that partition in kind is impracticable or inequitable, AND

(b) Interests of the owners would be better promoted by a partition by sale

6. Ouster
a. Definition: When occupying T acts to “necessarily exclude” the other co-T’s from using the property. 

b. TEST = Exclusive use (Gillmor).  Act of exclusion or use that necessarily prevents another cotenant from exercising his rights in the property: 
i. Intent to exclude: Cotenant out of possession makes clear, unequivocal demand to use land that is in the exclusive possession of another cotenant, and  
ii. Actual exclusion: Cotenant in possession refuses to accommodate the other tenant’s right to use the land.
c. If Ouster = $$ damages!
i. Ousted cotenant entitled to pro-rata share of FMV of ousting cotenant

ii. Ousted cotenant entitled to pro-rata share of FMV of rent to a 3rd party (not actual monies, which are often lower).

d. Relation to AP  
i. Harder to show AP than ouster for cotenant recovery of rents and profits.  
(a) Ouster: intention to exclude and exclusion of JT

(b) AP Ouster: Requires overt repudiation of cotenant’s title; claiming title. ACTUAL notice!

7. Marital Interests/Divorce

a. Marital Property: All property acquired by either or both spouses during the marriage and before the execution of a separation agreement/commencement of a matrimonial action
b. Rule: Spouses have an equitable claim to marital property
i. Considerations

(a) Joint efforts or expenditures
(b) Contributions and services as a spouse, parent, wage earner and homemaker to the career potential of the other party
(c) NOT marital fault, unless it shocks the conscience (NY) 

ii. Determining Appreciating Value

(a) Net present value calculation
c. Rationale

i. Marriage is, inter alia, an economic partnership to which both parties contribute (as a result, mere restitution for contribution not sufficient; you also get appreciation, since it is marital property)
d. Criticism

i. Compensating spouse with someone’s future earnings effectively alienates their LABOR, which is wrong. 
ii. Better strategy to valuing a DEGREE is to look backwards: how much $/effort required of parties.
e. O’Brien: Spouse’s medical license constitutes marital property; spouse entitled to 40% of calculated value of M.D.
G. Transferring Ownership: Real Estate Transactions

1. Transfer of Property

a. “Nemo Dat” Rule: No one can give that which he does not have 
b. Good Faith Purchaser Exception

i. Rule: A good faith buyer receives title only if
(a) Seller’s title is voidable
(b) Buyer purchases title for value
ii. Voidable vs. Void

(a) Voidable: Acquiring goods with check that bounces; by fraud
(b) Void: Acquiring goods by theft
2. Proving & Recording Title

a. Recording Systems

i. Reduce uncertainty concerning transfer of property, BEST FOR: (e.g. real property)
(1) Valuable property
(2) Property that is not transferred often
(3) Property that should be shared among several individuals
ii. Inappropriate for (e.g. money)

(a) High transfer frequency
(b) Fungible goods
b. Land Records

i. Recordation (majority US)
(a) Constructive Notice: Recordation generates constructive notice to all subsequent purchasers and encourages purchasers to file in order to block possible good faith purchaser claims by subsequent transferees.
(b) Three “Priority Rule” Regimes

(1) “Race” Rule: First of two property claimants to file has better claim
(i) Rationale: All you need to know is at recording office
(ii) NOTE: This creates exception to good faith purchaser rule
(2) “Notice” Rule: Subsequent purchaser must have good faith/lack of actual notice of prior purchase before recording
(i) Preserved good faith purchaser rule (recordation provides constructive notice to subsequent purchasers, but not necessarily prior purchasers)
(3) “Race Notice” Rule: Better claim requires good faith and first to record
IV. Entity Property
A. Lease
1. Advantages
a. De facto Financing Device: Owner of property lends possession to tenant in return for periodic payments (rent); does not require a person with scarce assets or poor credit to buy 

b. Risk Spreading Device 

i. Tenant: Leasing allows minimizing a risk from a new venture

ii. Landlord: Multiple tenants spreads risk

2. Statute of Frauds: Leases of more than a year must be in writing
3. Types of Leases
a. Term of Years: Lease that has a fixed time at which it terminates

i. Termination: Neither landlord nor tenant required to give notice before terminating relationship

b. Periodic Tenancy: Rollover lease

i. Termination: Requires that each of the parties give notice to the other if desiring to terminate lease

c. Tenancy at Will: Lease that lasts only as long as both parties wish it to

i. Termination
(a) Common Law: No notice required

(b) Other Jurisdictions: Notice required equal to period of time at which rent payments made

d. Tenancy at Sufferance: When tenant holds over after his right has ended

i. Termination
(a) If no Payment: Landlord may use self-help or bring action in ejectment

(b) If Payment: If landlord cashes check from tenant, construed as periodic tenancy

4. Old Common Law approach to leases
a. Under old CL, would have to show 3 things for T to be excused from paying rent:
i. breach of duty

ii. substantial and permanent deprivation of enjoyment of possession  

iii. abandonment 

b. Rationale
i. Caveat lessee – No Implied warranty: Landlord has no implied warranty respecting condition of premises.
(a) Sutton (Tenant refused to pay rent after animals died given paint in grass – land unfit for his purposes): Landlord can recover unpaid rent even if land is unsuitable for the purposes T rented it.  

(1) Rationales
(i) Freedom of contract 

(ii) Allocation of risk to tenant

ii. Independence of Covenants: Landlord’s breach of lease covenant does not exclude tenant’s duty to fulfill his covenants. All covenants must be performed without regard to whether other covenants have been or can be performed.
(a) Paradine: Just because Prince Rupert made it impossible for tenant to enjoy benefits of lease, tenant not excused from performing covenant to pay rent.

c. Exception: Implied Covenant of Quiet Enjoyment (CQE)
i. Rule: Landlord’s breach of CQE excuses tenant’s abandonment and non-payment of rent ONLY IF
(a) Actual Eviction (physical ouster), OR
(b) Constructive Eviction.
ii. Actual Eviction
(a) Landlord (or someone under his authority) evicts tenant via physical exclusion (except “de minimis”)

(b) Smith: Wall protruding 9-13 inches onto tenant’s land counts as eviction

(1) Rationale: Lease is an indivisible whole.

iii. Constructive Eviction (Blackett – night club, Ts constructively evicted) 3 factors:
(a) Breach of some express or implied duty THAT – 

(1) CQE

(2) Warranty of H in short term lease for furnished premises (Marrable – defective furniture in summerhouse)

(3) Duty to refrain from fraudulent misrepresentation

(4) Duty to disclose latent material defects known to landlord

(5) Duty to undertake promised repairs with reasonable care (non-negligently)

(6) Duty to maintain and abate nuisances in common areas
(b) Substantially and permanently deprives tenant of beneficial enjoyment of possession AND 

(c) Causes tenant to abandon within reasonable time.

iv. Blackett  (huge evolution from Sutton)
(a) Landlord breached CQE by being aware of noise complaints, being able to stop them, and failing to.

(b) Nonfeasance amounts to landlord’s failure to meet terms of lease.

(c) Element of first in time and clear evidence: T complained to L repeatedly and ultimately left! Also, T was living there before nightclub began to operate.

5. Modern View: The Implied Warranty of Habitability (IWH)
a. RULE:  Landlord owes duty to tenant to maintain apartment and building in a habitable condition, otherwise T is excused from paying rent.   (Javins – Housing violations that arose during term of lease killed obligation to pay rent):
i. The implied warranty of habitability includes duty to maintain and repair; not merely a warranty about the state of the premises at time lease was made (Marrable summer beach house).
i. Rationale

(a) Minimum acceptable standard for habitability, above what is literally uninhabitable.
(b) Obsolescence of Old Views: Different world; with apartment dwellings, landlord in much better position to be responsible, and in a much stronger bargaining position.
(c) (Anti) Contract Law: On basis of fairness, has recognized such warranties elsewhere (e.g., implied warranty of merchantability).
(d) Building Codes: You can’t make contracts that violate the law or public policy
ii. Objections

(a) Pricing poor out of market

(b) If more tenants are infra-marginal, then, since they are more likely to enforce IWH, it will price out more marginal tenants
iii. Commercial/Agricultural Property: Only small minority have the IWH

b. Retaliatory Eviction Doctrine: Landlord may not retaliate against a tenant for reporting code violations
Summary current CL:

· Actual eviction? 

· Constructive eviction? Must still prove 3 things

· D’s breach of duty

· Active interference
· Breach of lease covenant 
· Exceptional implied duties, such as warranty of habitability (Javins)

· Substantial and permanent deprivation of T’s enjoyment of possession

· Abandonment: with rare exceptions, Ts can’t claim const. eviction w/out abandoning premises
6. Abandonment
a. Old Common Law
i. Rule: If tenant abandons, landlord may do 1 of 3 things:

(a) Treat as surrender and accept 

(1) T released from obligations under lease

(2) But L can rent for more $ or get damages – difference b/w rent due under lease and FMV

(b) Re-let premises on T’s behalf 
(1) Makes sense when market has gone down – can sue T for difference b/w his rent and current rent collected from second T (not FMV)

(c) Do nothing and sue for rent as it comes due (no duty to mitigate!)

(1) Lease is a contract granting a property interest Landlord need not concern himself with T’s abandonment of their property.
ii. Rationale: Lease as property interest; landlord has no duty to concern himself with tenant’s abandonment of his own property.

iii. BUT, gradual favoring of tenants
(a) In re Kerr (T abandoned premises and L rented to new T below market rate, tried to get T1 to pay difference) Court says NO!  Since the new lease was for a longer term than T’s original lease, unfair – requires L to be very clear in original lease that he can re-let for a term extending beyond T’s lease.
b. Modern View: Duty to Mitigate Damages
i. Rule: If tenant defaults, landlord has duty to make reasonable diligence to relet premises in order to mitigate tenant’s damages.  Burden of Proof falls to landlord to prove reasonable diligence. (Sommer – T broke off engagement, wrote letter to L surrendering premises and safety deposit, L charged him rent after a year)

ii. Rationale: 

(a) Fairness, 
(b) Lease as a contract (duty to mitigate is non-waivable in Contract Law),

(c) Reducing economic waste.
iii. Substantce of Duty to Mitigate
(a) Offering or showing the apartment to any prospective tenants,

(b) Advertising apartment in local newspapers,

(c) Reasonable basis for refusing to rent to other tenants (with original tenant as baseline).

7. Transfer of the Lease
a. Transfers of Tenant’s Interests
i. Assignment: Transfer of the whole of the unexpired term of the lease
(a) Assignment ( T transfers original interest to assignee
ii. Sublease: Partial transfer of less than full remaining term of the lease
(a) Sublease ( T carves out an interest for sub-T which is smaller than T’s interest

b. Majority Rule: Where a lease contains an approval clause, the lessor may arbitrarily refuse to approve a proposed assignee
i. Rationale: Conveyance is an interest in real property, and lessor under no obligation to look to anyone but tenant for rent
(a) Objection: New rule requiring landlord mitigate tenant damages
ii. Rationale: Stare decisis, reliance on the old rule
(a) Objection: Majority of viewpoint not universally held
c. Minority Rule (Kendall – lease provided that T couldn’t sublet without L’s consent, but can L refuse consent arbitrarily?)
i. Where a lease contains an approval clause, the lessor may refuse only if he has a commercially reasonable objection to the assignment (or sublease) (whether or not the contract states that he must have one). Rationales:

(a) Property Law: Policy against Unreasonable Restraints on Alienation
(b) Contract Law: Duty of Good Faith and Fair Dealing 
(c) Proper Considerations: Assignee financial responsibility, suitability of use for the particular property; legality of proposed use; need for alteration of premises; nature of the occupancy (whether commercial or residential)
(d) Improper Considerations: Personal taste, convenience, sensibility; Landlord’s desire to sublet the premises himself to benefit from a better market 
ii. NOTE: Kendall related to a commercial, not residential, sublet! 

(a) Kentall can justify granting Ls more freedom when dealing w/ residential property:

(1) Often a more personal relationship

(2) Most residential Ls not bargaining for upside commercial potential (as opposed to L in Kendall)

(b) Kendall can also justify a rule of reasonability for residential leases

(1) Residential leases often short-term; L’s already have ample flexibility (as opposed to long-term commercial leases)

(2) Concerns about discrimination – there should be higher standard for residential property

8. Rent Control – Criticisms 

a. If rents fixed below market price, demand for rental housing will rise and supply will fall; tenants get less or poorer housing.
i. Short Run: Waiting lists for housing, favoritism or discrimination
ii. Long Run: Landlords will allow housing quality to deteriorate, or convert to condos
b. Vacancy Decontrol Creates Perverse Distributional Patterns

i. Longtime residents pay substantially less than new residents
c. Empirical

i. Reduces aggregate wealth of society
ii. No consistent redistributive effects from rich to poor
iii. Rent control in one sector of housing market drives up rents in uncontrolled sectors
iv. Decreased investment in housing
HYPO ( T waives IWH rights for a $200 reduction in rent, but then stops paying rent b/c claims Code violations.  Does Javins apply?

· Conditions existed at time of lease!?

· But most courts say Javins applies even to obvious defects present at time of lease.

· L will argue that T knowingly waived this right, bargained around poor conditions?!

· But we don’t want to give Ls that much leverage, otherwise we will end up where we started before IWH.

· IWH means Ts must get at least our societal standard of housing – courts won’t allow them to make bargains for sub-standard housing.

· But this will decrease the supply of low-income housing b/c Ls will either take sub-standard apts off the market or will fix them up and then raise rent?  Those that can’t afford to sue will be put on the street, and those who can afford to sue are those that could afford higher rent anyway.

· But we also have to think about cost to society of having sub-standard housing, i.e. disease, vermin, fire hazards, etc.   Public policy overrides certain K provisions – court reading Leg determination (Housing Code) into lease

Summary

Evolution ( contract
· Lease used to be seen as a conveyance of an estate (present property right in a form smaller than a life estate). Newer Common Law views lease as a K = loosening of status relations in favor of freedom of K.

· FOCUS on intent of parties by looking at agreement

IWH ( most extreme example of court invoking K law principles to override the K itself.  Now Ls / Ts have new standards and obligations, largely governed by Leg.
B. Co-ops, Condos, & Common Interest Communities

1. Summary
a. Common interest communities: Alternative forms of entity property in which multiple persons enjoy possessory interests – one party has possession, but another (often managerial association) has control over certain aspects of that possession (i.e. restrictions on sale, restrictions on use)

i. Possessor deemed to be O in a fuller sense than T – own in fee simple absolute

ii. Managing entity typically agent not just for itself, but in interests of all residents together

iii. O of a particular unit doesn’t get all of the sticks in the bundle of usual ownership – gives up some individual autonomy for a form of collective self-governance
b. Coop / condo: Os own interior spaces, managerial association owns external areas 
2. Governance Issues

a. Restrictions in Original Governing Documents

i. Rule (Nahrstedt – cat lady wanted to avoid declaration of interest): Restrictions contained in declaration of a common interest development  (recorded with the county recorder) are presumed reasonable and enforced UNLESS restriction:
(a) Is arbitrary
(b) Burdens on use outweigh benefits
(c) Violates a fundamental public policy
ii. Restrictions adopted AFTER purchase must ALSO be reasonable.
b. Termination of (Co-op) Tenancy

i. Business Judgment Rule (Pullman – crazy, lying tenant complained about noise): Court should defer to a cooperative board’s determination as long as the board acted:
(a) for purposes of coop

(b) within the scope of the board’s authority

(c) in good faith

Summary

· Lauderbouagh, Kendall and Pullman address possibility of discrimination by L.  
· Lauderbaugh dealt w/ unfettered discretion (Lake Assoc acted in discriminatory manner).  (Restraint against alienation context)

· Kendall said discretion must be exercised in a commercially reasonable way (Commercial lease context)

· Levandusky + Pullman tell us to mesh coop law w/ standard outside of L/T context ( business judgment rule

V. LAW OF NEIGHBORS

A. NUISANCE

1. Common Law 

a. Nuisance: A substantial and unreasonable non-trespassory invasion of another’s use and enjoyment of land.
i. Substantial = INJURY

(a) Noninvasive Intrusions do not constitute nuisances
(1) Light & Air: Courts do not recognize interference with light and air as substantial interference (no right to light & air) (Fontainebleau)
(2) Aesthetic Nuisances: Courts unlikely to recognize purely aesthetic nuisances (rationale: subjective)
(3) Exceptions

(i) “Spite Fence” Rule: BAD WILL.  If landowner erects fence solely to block air to neighbor, some courts will find nuisance
(ii) Graveyards: Courts more likely to recognize nuisances on basis of depressing effect of funeral homes and graveyards
ii. Resonable?

(a) THRESHOLD TEST: Nuisance is enjoinable if crosses a certain threshold (utility of conduct is irrelevant ( only looks at the severity of harm)

(1) Boomer (Ps want damages and injunction to stop a cement factory from polluting)
(i) Court issues an injunction, but D can avoid it by paying damages.

(ii) Permanent damages = lost market value of P’s property


(iii) Once def has paid off permanent damages, has servitude on the land – affirmative easement  (property right to commit a nuisance on that land). Servitude stays w/ the land, regardless of who owns it

(2) Dissent 

(i) Court can’t order P to sell a servitude 

(ii) This is a taking of private property for private use

(b) LOCALITY RULE: must determine unreasonableness in light of locality / context.

(1) St. Helen’s  (def’s use of smelting works caused gas, vapor, and odor onto P’s houses).  Copper smelting was ordinary business and conducted in good manner but not  suitable to the locality; enjoyment of P’s property was diminished.  Locality + balancing tests used here.

2. 2nd Restatement of Torts

a. RULE: intentional activity = nuisance if unreasonable (balancing test)
i. 1st test – harm vs. social utility – liability rule

(a)  “gravity of harm” 

(1) extent of the harm 

(2) character of the harm

(3) social value that the law attaches to the type of use or enjoyment invaded (Boomer)
(4) suitability of activity to character of the locality (St Helen’s)
(5) burden on the person harmed of avoiding the harm

(b)  “utility of conduct” 

(1) social value that the law attaches to the primary purpose of the conduct

(2) suitability of the conduct to the character of the locality

(3)  impracticability of preventing or avoiding the invasion

ii. 2nd test – threshold of harm – property rule

b. Unless the harm from nuisance is greater than its utility, one only has a liability right (no injunction)

c. Del Webb  (feedlot eventually became a nuisance to Sun City residents)

i. Rule: harm of PUBLIC nuisance > social utility, injunction justified BUT if D did nothing wrong and P “came to the nuisance,” P must be indemnified him for cost of moving.  Prove 3 things
(a) Substantial non trespassory invasion
(b) Significant harm
(c) D can afford to compensate and internalize costs fo socially beneficial activity
ii. Objections

(a) Converted property rights to liability rights

(b) Extent of harm to these particular Ps not incorporated into market value (subjective value)
(c) Might be used disproportionately in low income communities where prop. values low
iii. HYPO: But imagine is a private nuisance under threshold test or Restatement balancing test: does it make sense to give P a windfall if they came to the nuisance?

	
	Property Rule
	Liability Rule

	P
	P gets injunction
	No injunction; def pays damages  (Boomer)

	D
	Def can continue; no injunction
	Injunction; P compensates D  (Del Webb)


Summary

· RST tends to underenjoin – undercompensate latent harms or account for idiosyncratic values
· CL tends to overenjoin – constrain more active/productive uses?
· Arguably, nuisance should be subject to LEGISLATION bc CL bad at addressing latent, widespread harms. Zoning, pollution laws (regulatory tools) more effective than nuisance litigation.
B. SERVITUDES

1. Servitudes: Contracts that bind successors in ownership which “Run with the Land”: Terms and conditions of agreement are binding on both original and all future owners of both benefited and burdened parcels.
2. Easements: Non-possessory interest in another’s land 
a. E Protected against interference by 3rd parties, but no right to exclude

b. Not revocable at will by either dominant T or serviant T

i. Dominant T = holder of easement (extra stick in bundle)

ii. Serviant T = holder of land w/ easement (gave up or lost stick in bundle)
c. Easements in gross vs. Easements appurtenant

i. Easement in gross: Belongs to a person
(a) Termination: Unless assignable, ends upon grantee’s death
ii. Easement Appurtenant: Belongs to a specific property (preference for easement appurtenants unless clear)
(a) Termination: Passes with the property it benefits
d. Affirmative vs. Negative Easements

i. Affirmative: Permit easement holder to perform a specific action on servient estate
ii. Negative: Permit easement holder to prevent possessor of servient estate from doing some act on servient estate
(a) Common Law: 4 Types ONLY

(1) Blocking sunlight from windows of dominant tenant
(2) Interfering with flow of air in defined channel to dominant tenant

(3) Removing subjacent/lateral support to building on dominant tenant

(4) Interfering with flow of water in an artificial stream to dominant tenant

e. Creation of Easements

i. Express grant:  written, occurs in connection w/ sale of land

ii. Implied by reservation (necessity)
(a) Have to show that land was once owned by same O, who used one part of land to benefit the other part (and that it was necessary to do so)

iii. Prescription – akin to AP

(a) Have to show TO out of possession for SOL # of years and use that fits other elements 

iv. Estoppel – by inducing reliance on permission to use land

(a) Have to show DT relied on ST’s permission and if that permission is revoked, will be to DT’s detriment

f. Implied Easements  **STRICT standard for implied easements

i. By Reservation

(1) Common owner severed the property (unity of title), AND
(2) The necessity for egress and ingress existed at the time of the severance (the severance caused the necessity); AND
(3) The easement is strictly necessary for egress from and ingress to the landlocked parcel
(b) Schwab (P’s want easement by necessity b’c land is landlocked)

(1) Road didn’t exist before severance. 
(2) Difficulty getting to a public road NOT = landlocked
(3) Rationale: Protect expectations of property purchasers created by (1) reviewing the chain of title, (2) searching other public records; (3) inspecting the land itself.
ii. By Prior Use 

(a) Requirements

(1) Common owner who severed (unity of title),

(2) Who exercised prior, long use of the easement, 

(3) In a manner that is apparent, AND

(4) Easement reasonably necessary for use of retained lot

g. Prescriptive Easements (akin to AP)

i. Requirements

(a) Use is actual, Open and notorious, Hostile use (not permitted), and Continuous
(b) Definite and Certain Line of Travel
(c) For the statutory prescriptive period
ii. Warsaw: (delivery trucks)

(a) Party who got easement by prescription doesn’t have to compensate other party or pay for removal of obstacles; would be improper to make DT pay to remove encroachments that interfere w/ use of his easement.
(b) Slight deviations from course of travel don’t destroy prescriptive easement 
iii. Rationale

(a) O could have bargained but didn’t; seems more valuable to D
(b) Protects attachment to and reliance on continuous use
iv. Prescriptive Easements to Commit a Nuisance

(a) Rule (some states): Dominant owner can acquire a prescriptive easement to commit a nuisance against servient owner  (Boomer)
v. Remedy

(a) Injunction: courts generally issue an injunction to protect easements and order the removal of an obstruction to a prescriptive easement.
(1) Warsaw: Removal ordered because encroaching building willfully begun after the underlying action filed and completed during litigation; D gambled and lost
(b) No compensatory damages

(1) Value of Easement: P not obligated to compensate D for market value of prescriptive easement.  Alternative would defeat the point of prescriptive easements of reducing litigation and protecting long-held possessions
h. Easements by Estoppel  

i. Rule: Servient estate holder cannot deny the existence of the easement.
ii. Requirements

(a) Consent of owner  (prescription + estoppel are mutually exclusive)
(b) O knew or should have known that dominant estate holder would rely on permission 
(c) DT holder reasonably believed permission and made substantial on the expectation that the reliance wouldn’t be revoked
iii. Rationale: Unconscionability
iv. Holbrook (house construction): Dominant estate holders entitled to irrevocable license by estoppel when O allowed them to use roadway to get to highway and build home.
i. Issue: Easements and Light & Air

i. Rule: Neither express, implied, nor prescriptive easements can arise out of an owner’s mere continuous enjoyment of light and air (Fontainebleau – construction would block sunlight to pool)
(a) Building on your own property is per se reasonable

(b) To treat as a nuisance, would effectively create an easement of light that P failed to buy
j. Termination of Easements
i. By Deed
ii. When Dominant and Servient Tract come under Common Ownership
iii. AP
iv. Prolonged nonuse gives rise to inference of abandonment of easement
v. “Misuse” Rule: Owner of dominant estate may not use easement for benefit of premises to which the easement is not appurtenant  (Penn Bowling – Dominant used easement over servient owner’s property for benefit of his bowling alley, non-dominant estate)
(1) Increased USE of easement = rule of reasonableness
(2) Misuse of easement = prohibited.
(b) Rationale: Clear-cut rule (vs. reasonableness); ST’s reas. expectations; preference for bargaining
(c) Remedy: Injunctive Relief: If impossible or difficult to prove that unauthorized use is occurring simultaneously with authorized use, court can enjoin any use of the premises. 
KEY: for easements acquired by presc., estoppel to bind successors, there must be NOTICE:

· Constructive notice: you should have found out that there was an easement
· Record notice: affidavit of an easement
Summary

KEY: Did O’s of ST bear any responsibility for easement?

NO. 


Schwab, Penn Bowling ( parties should have bargained first, so tough luck

YES.


Warsaw, Holbrook ( courts rescues DTs. 


Rationale: ST shouldn’t have extortionist bargaining power 


Reasonable that people forget to put something in a deed that they think of as a given

Problem: Rescuing DT weakens incentives to bargain up-front.

3. Covenants: Contract in which an owner agrees to abide by certain restrictions on the use of his or her land for the benefit of another. MUST be in writing: no estoppel, prescription, or implication
a. Real Covenants vs. Equitable Servitudes

i. Real Covenant: Typically allow monetary damages
ii. Equitable Servitudes: Typically allow injunctive relief
b. Requirements for Covenants to Run with the Land (Common Law)

i. Reqs for BURDEN to run

(a) Intent to Burden Successors

(1) Derived from language and/or context

(2) Words creating Rebuttable Presumption of Running

(i) Promisor agrees for “himself, his heirs, and assigns” to be bound by covenant
(ii) “This covenant shall run with the land” / “is appurtenant to the land”

(b) Horizontal Privity : If horizontal privity, then covenant created in which one original party transfers an interest in land (other than the covenant itself) to another original party (e.g., grants of easements, leases, and freehold estates)
(c) Vertical Privity: Subsequent property owner must succeed to an original party’s entire estate in the property.
(d) Tulk (p sold property w/ covenant saying no building in square; property was then sold to def w/ no similar covenant.) A covenant will be enforceable in equity against a person who purchases land with notice of the covenant.

(1) Rationale: Price of land was likely lower due to covenant, and building on land would affect adjoining properties.  
ii. Req BENEFIT to Run (less requirements: selling landowner has incentive to advertise benefits as opposed to burdens)
(a) Intent to Benefit Successors

(b) Vertical Privity

(1) Rule: Subsequent property owner must succeed to some estate (not necessarily original party’s entire estate in the property)
c. Implied reciprocal restriction (common plan)

i. 2 reqs 

(a) Owner implicitly promised reciprocal restrictions on retained land;
(b) Subsequent purchasers of lots in tract had NOTICE of implied restrictions.

(1) Actual

(2) Constructive: Restriction in grantee’s deed, or plat at record office
(3) Inquiry: E.g., common pattern, marketing materials, plat
ii. 1 indication of common plan = was land subdivided all at once? 1st purchaser has weaker case for IRR than last buyer, who can claim a pattern of restrictions suggests common plan.
iii. Rationales

(a) Protect owner’s expectations
(b) All owners benefited and  burdened in equal measure
(c) Constructive notice through recording acts that covenants uniformly or substantially applicable
(d) Inquiry notice since uniformity of houses could not have arisen but for covenant
d. Equitable servitudes

i. Equity courts have been more accommodating in granting enforcement of covenants 
ii. Covenants respecting use of land enforceable against successive Os in equity 

(a) Whether or not enforceable at law – more like easements

iii. Equitable defenses ( laches, estoppel, unclean hands
iv. Sanborn (gas station in residential area): An equitable servitude can be implied on a lot, even when the servitude is not created by a written instrument, if there is:

(a)  A scheme for development of a residential subdivision 

(b) Purchaser had CONSTRUCTIVE NOTICE of it

(c) Other purchasers had a reasonable expectation that all lots subject to same conditions

(1) Other residents can sue to enforce implied servitude by showing that they are 3rd party beneficiaries of O’s common plan.

(d) HYPO ( O owns 100 acres, sells off 8 lots for single family residential (SFR) use only to A–H.  Then sells 10 acre lot to Z, who starts putting up a store.  A wants to stop the store.

(e)  If conditions change over time – lot presumed residential but Z buys years later.  Is Z’s land restricted?

(1) RULE: No notice = no injunction

(i) Z can argue he had no notice of this covenant ( did title search, found nothing

(ii) But A can argue Z had constructive notice – depends on whether there was evidence of a common plan apparent at time of Z’s purchase (Sanborn)

(iii) Z must observe enough now to have to go back and look at those deeds, and discern an implied negative covenant in order for A to prove constructive notice

(iv) Based on what a reasonable person would have expected from deeds, not what A–H actually expected
(2) Peckham – not so easy to make out equitable defenses (laches, estoppel, unclean hands, waiver)

e. Conservation Easements

i. Definition: Servitude (negative covenant in gross) that restricts the future development of land
(a) Negative Covenant in Gross

(1) Prohibit servient landowner from engaging in certain kinds of activities
(2) Do not fit any of the four traditional negative easement categories
(3) Power to enforce rests not to another landowner but to an individual or organization
ii. Rationale (Motivations)

(a) Owners can protect aesthetically/environmentally valuable land against development by future generations
(b) Donation of conservation easement to government/charitable land trust creates tax deduction (difference between land value with and without conservation easement)
(c) Environmentalists look to conservation easements to protect against development
iii. Objections

(a) Dead Hand Control: perpetuity of conservation easements assumes that present generation knows better than future
(b) Tax Subsidy Misuse: Tax subsidies often go to the wrong people, such as wealthy people putting conservation easements on horse farms
(c) Lack of Public Input: Given that conservation easements supposed to benefit public, and that public pays for them (through taxes and future restrictions), public should have say in them
f. Termination of Covenants

i. “Changed Conditions” Rule

(a) IF by reason of changed conditions within the subdivision, enforcement of a covenant would be inequitable and oppressive upon P, AND
IF enforcement would not benefit adjoining owners,

THEN covenant is unenforceable

(b) Economic value or use not determinative

(1) Bolotin (Fancy st in Cali could only have residences, but experts said plot had no res value and com building wouldn’t impact value of ther homes) Court refuses to terminate covenant solely on basis of no loss of economic value to Ds, property values would have gone up for value as commercial developments; noise, etc. still offensive.
(2) Rationale: Protect investment expectations, esp. of homeowners; parties already bargained; developers trying for windfall
(c) Changed conditions doctrine rarely applied, unless changed conditions have come into the development itself.  Courts stingy w/ changed conditions. 

ii. Abandonment

(a) Rule: A covenant is abandoned when it has been habitually and substantially violated; a few violations do not constitute abandonment
(1) Peckham: Operation of 4 home business in a development of 40 lots does not constitute abandonment of covenant not to operate home businesses
iii. Laches

(a) Rule: A covenant is terminated if
(1) Potential P had knowledge or reasonable opportunity to discover that he has a cause of action against a D
(2) Unreasonable delay by P in commencing the cause of action, AND
(3) Damage to D from the unreasonable delay
iv. Equitable Estoppel/Acquiescence 

(a) Rule: A covenant is terminated if
(1) Admission, statement, or act inconsistent with the claim asserted afterward
(2) Action by the other party in reasonable reliance
(3) Injury to second party if first party were allowed to repudiate
v. Unclean Hands

(a) Rule: One who has violated a covenant cannot enforce it
vi. Public Policy (Shelley)
Summary

When have common grantor, 3 predicate questions (
· (1) Is land subject to a restriction at all? (explicit or implicit promise)

· (2) Who can enforce restrictions beyond promisee and his successors in title?

· (3) Against whom can restrictions be enforced, beyond promisor and successors?

*Existence of a common plan often a key ingredient for each question.

Easements and servitudes are not enforceable if changes result in LACK OF NOTICE such that servient track owner has no basis for knowing of restrictions!

VI. REGULATORY TAKINGS

“Nor shall private property be taken for public use without just compensation” – 5th Amend
Rationale:
· Burdens associated with projects to benefit the public should, “in all fairness and justice” be borne by the public “as a whole”.  “Should costs associated with NY’s desire to preserve landmarks be borne by all taxpayers or can it be imposed entirely on the owners of individual properties?”  The “question at bottom” in an eminent domain case “is aupon whom the loss of the changes desired should fall.”
· Protect reasonable, investment-backed expectations
A. Just Compensation

1. Compensation at FAIR MARKET VALUE 

a. Miller (Gov took prop to build railroad, P wanted FMV after announcement of gov plans): calculate FMV at date of taking
i. No assembly gains (value property together w/ neighboring properties)

2. Rationale
a. Transaction costs would dramatically increase if had to determine subjective values (incredibly difficult), and increased costs would make public projects more expensive 

3. Problem: FMV is often under-compensatory in home and business cases, no account of subjective values 

B. Public Use
1. Eminent Domain ( entitlement protected by a liability rule

a. Berman: taking blighted property = public use

b. Midkiff: redistributing prop of  wealthy = public use

c. Kelo: economic dev = public use IF public benefits are NOT merely incidental

i. Public can be excluded from prop. taken for public use as long as public benefit is the primary and intended purpose.

ii. Dissent

(a) Justice Thomas: Property Taken must actually be accessible to public (roads, parks, etc)
(b) Government should not be allowed to seize property merely to increase its VALUE.

d. Polltown: transfer of private land to private auto plant = public use IF overall purpose is public 

C. Taking

1. What does it mean to take property, short of actual condemnation?  Must preserve the boundary between legitimate state regulation of property (through police power) and takings requiring just compensation:
a. Leg exercise of Police Power NOT a taking: Government can regulate crimes, public and private nuisances, and other activities that threaten the public health, safety, and welfare.
b. If government regulation of property “goes too far”, it is constitutes a constitutional taking.
Step 1:  Was there a literal taking?  Did government action impair a private property right that O had, including under broad principles of State law?

1.  If O’s use of land = NUISANCE, NO TAKING. 

a. Penn Central (Rehquist dissent) (law prohibiting building atop Grand Central not taking): A prohibition upon the use of property for purposes that are declared to be injurious to the health, morals or safety of the community cannot be deemed a taking of property without compensation.  Key question: Is the forbidden use dangerous to the safety, health or welfare of others? 

b. Mahon (both Holmes and Brandeis) and Keystone Bituminous (laws limiting mining of subsidence first taking then not taking): If the state is abating public nuisance or regulating noxious uses of land = NO TAKING.  
c. Keystone: preventing public harm akin to public nuisance.
d. What constitutes a nuisance?
i. Penn Central 
(a) Landmark preservation is within police powers. 

(b) Unclear whether harm prevention = nuisance abatement or whether everything is subject to Penn Central balancing test.

(c) Rehquist dissent: landmark preservation does NOT consist of preventing noxious uses, so not an legitimate exercise of state’s police powers, taking. 

ii. Other leg exercises of police power

(a) Crime: If government forfeits property used in commission of a crime
(b) Fire/Necessity: If government destroys property to stop spread of fire

(c) Public Trust

(d) Custom

2. Restriction on right to EXCLUDE = Literal Taking
a. Kaiser Aetna (private pond turned into marina subject to nav. serv. = taking): infringement of marina’s right to exclude = literal taking AND cons. Taking.

b. Pruneyard (law forcing shopping mall to allow distribution of leaflets not taking): infringement of shopping mall’s right to exclude = literal taking, not cons. Taking.

3. If O’s use of land already prohibited implicitly by background principle of state law = NO TAKING. 

a. If background principle or shared understanding, gov simply made an implicit limitation explicit.

b. Palazzolo (O1 owned property; law enacted, O2 bought property and brought taking claim): After a while, regulations becomes part of our “common, shared understandings of permissible limitations derived from a State’s legal tradition”.

i. Plazzolo Rule: Fact that state law creating restriction was enacted before owner’s purchase does not prevent owner from claiming taking.  Owners buy land + takings claim.

(a) Rationale

(1) Law cannot be a background principle for some owners but not others

(2) Alternative rule would put “expiration date” on takings clause

(b) Objections (Stevens): Taking occurs only when regulation adopted; subsequent purchaser has no cause of action!  Palazzolo a terrific vehicle for achieving de-regulation ( allows developers to go after onerous regs irregardless of how long they have been in effect

IF NO, no taking.  IF YES, step 2.
Step 2: Is it a Physical Invasion/Restriction on Right to Exclude?

IF YES, Go to Step 3.

IF NO, Go to Step 4.

Step 3: Is it a Permanent Physical Occupation?

1. Loretto: Regulation requiring cable boxes on buildings = PPO  
a. Rule: PPO = Per Se Cons. Taking

b. Rationale

i. Physical invasion most serious, intrusive form of invasion (chops through bundle); 

ii. Bright-line rule avoids problems of proof

2. Nollan: Regulation requiring Os to grant public easement for beach walkway as condition for permit = PPO

a. Must be a connection b/w regulatory purpose and condition gov is seeking to exact

3. Pruneyard: SC law protecting free speech may be a temporary restriction on right to exclude but NOT PPO
4. Kaiser Aetna: Navigational servitude may be a temporary  restriction on right to exclude but NOT PPO 
IF YES, Per Se Taking.  If No, Go to Step 5, with “Thumb on Scale for Owner”

Step 4: Has regulation deprived owner of “all economically beneficial or productive use of land”?

1. Lucas (statute barred P from erecting homes on his beachfront land, making it valueless): Depriving O of ALL economically beneficial or productive use of land  = Per Se Taking
a. Not being able to build anything, indefinitely, to generate income = eliminating all viable use

2. Tahoe-Sierra Dissent Scalia-Thomas: Per Se taking if regulation denies owner the right to build on or otherwise economically extract value from the land 
3. What is the Denominator?

a. Majority “Aggregate” View

i. Focus on parcel as a whole, both physically and temporally 
ii. Decrease in profitable use of land NOT a taking.  
(a) Penn Central
(1) “Focus on the parcel as a whole”; presumptively, you can’t divide your property interests into different conceptual pieces  – air rights not a separate interest
(2) Regulation didn’t take all of P’s property rights, just made them less valuable
(b) Mahon (Brandeis dissent) Denominator is entire property; regulation of support estate only diminishes value of property, no taking.

(c) Tahoe Sierra (Moratorium on development around Lake Tahoe = temporary deprivation of economically beneficial use = NO taking)   “An interest in real property is defined by the metes and bounds that describe its geographic dimensions and the term of years that describes the temporal aspect of the owner’s interest.” BUT Tahoe says “whole parcel”, not whether at time of regulation or time of challenge!!!
(d) Keystone Bituminous: “Support estate” NOT a separate property interest

b. Minority “Severance” View
i. Mahon: Regulation completely deprived coal companies of right to mine the “support estate”, so taking!

ii. Lucas DICTA: Focus on temporal or physical severance of property MAY BE permissible.

iii. Lucas Dissent Stevens
(a) “Total taking” rule will cause courts to broaden denominator of property 

(b) Developers and investors will market smaller estates to increase likelihood that regulatory change will cause total taking 
iv. Rationale
(a) Contrary rule would apply to too much (building permits, zoning ordinance changes, etc.)

(b) Fairness: what if party only owns a slice of time and is deprived of all use during that time?

IF Yes, Per Se Taking.  IF No, Go to Step 5, Thumb on Scale for Government 

Step 5: The Penn Central Balancing Test

1. Open to Public? 

a. PruneYard:  If yes, no taking.
b. Kaiser Aetna:  If no, taking.
i. General Rule re navigational servitude: Navigation servitude is an inherent limitation on title, requiring no just compensation for government enforcement

ii. Exception: Navigation servitudes created by owner’s investment, particularly with government consent, may = T req just comp.

(a) Dissent – Brennan
(1) Navigation servitude should depend upon mere fact of navigability.

(i) Private landowner acted at its own risk in developing the pond

(ii) Waterway benefits the public at large

2. Police power: Was the government purpose to prevent harm? 

a. Taking

i. Mahon (gov statute forbidding mining of coal where it will cause subsidence = Taking): Mahon court took a very narrow view of police powers.  Harm targeted by subsidence leg not sufficient. 
b. No Taking

i. Keystone Bituminous: Statute protected general public against subsidence of land = NO TAKING.  (distinguishes Mahon – this law more akin to nuisance abatement)
ii. Mahon Brandeis’ dissent

(a) Preventing harm from subsidence = nuisance abatement, so no taking! 

(b) Besides, determining public health concerns is job of Leg not Court

3. Reciprocity of advantage?

a. Taking

i. Regulation Not General in Whom it Benefits and Burdens only a Few

(a) Mahon: Statute doesn’t apply to land when the surface was owned by the owner of the coal = it didn’t broadly benefit everyone.
(b) Rationale: Cost of regulation should, “in all fairness and justice,” be borne by society as a whole
ii. Penn Central (Rehquist dissent): Penn Central was deprived of substantial property rights – a compensable taking occurred.  NYC imposed a substantial cost on less than 1/10 of 1 % of all buildings for the general benefit of all its people. It is exactly this imposition of general costs on a few individuals at which the “taking” protection is directed.  
b. No Taking

i. Regulation is general in application and benefits everyone

(a) Penn Central 
(1) O was not unfairly singled out; many parcels were chosen by Landmark commission as part of a comprehensive plan that rationally selects property for landmark designation
(2) Everyone benefits from historic preservation laws. 
(b) Keystone Bituminous
(1) Advantages gained from living in civilized community; subsidence now a general social concern, not merely of private landowners
(2) Legislature’s finding that statute’s policy served important public interests of minimizing subsidence counted against taking
4. Economic Impact of the Regulation?

a. Taking

i. Interference with RIBEs: Owner has spent money improving property in justifiable reliance on regulations in effect at the time improvements were made
b. No Taking
i. Penn Central: Owner still has reasonable number of / economically viable uses.  Owner’s improvements can still be used as investing owner originally intended after regulation imposed

ii. Tahoe Sierra Regulation imposes only a brief moratorium 

iii. Regulated development rights are made transferable to other parcels (TDRs) and are valuable in that context (Penn Central)

iv. Regulation does not substantially diminish value of property (Lucas, Scalia footnote)

5. State v. Federal

a. Pruneyard:  State laws deserve greater deference than Fed laws in the takings context b/c states have more freedom to define and redefine property rights.
6. Infringement on “core property rights?

a. Pruneyard (Marshall’s concurrence) 

i. States have broad power to define and redefine property rights, but that power isn’t unlimited – there is a core sphere of private autonomy / liberty in which state can’t interfere.

Summary 

	
	Literal taking?
	Constitutional taking?

	Mahon
	Yes

Prevent harm NOT nuisance abatement
	Yes

	Penn Central
	No

Landmark preservation = nuisance abatement
	No

Air rights no a separate prop interest, plenty value left despite decrease

	Kaiser Aetna
	Yes

Interference w right to exclude = literal taking
	Yes

Right to exclude an interest that cannot be taken w/out compensation

	Keystone Bituminous
	No

Prevent harm = nuisance abatement
	No

Denominator = whole parcel, plenty value left despite decrease

	Pruneyard
	Yes

Interference w/ right to exclude = literal taking  
	No

Not every physical invasion = taking.

If open to public previously = no taking.

	Loretto
	Yes

Permanent physical occupation infringes on right to exclude = literal taking
	Yes

PPOs that infringe right to exclude something private  = taking

	Lucas
	[No]
	Yes

Elimination of all economically viable use = taking

	Tahoe Sierra
	Yes

Temporary restriction on land use = taking
	No

Takings of “time slices” = no taking.  
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