Property Outline:
1) What is Property?  Dueling Conceptions of Private Property
a) Two Conceptions of Private Property:

i) Essentialist – seeks to uncover the single true definition of property as a legal concept.

(1) Blackstone – “sole and despotic dominion” – exclusive sovereign control over a thing.

(2) Penner – 

(a) In rem/In personam:

(i) Rights in rem bind “all the world” – they do not depend on the specific owner of the res.  

1. In rem duties tend to be simple duties of non-interference (e.g. no trespassing)

(ii) Rights in personam bind only specific individuals (e.g. party to a K)

(b) Exclusion thesis:  “The right to property is a right to exclude others from things which is grounded by the interest we have in the use of things.”  

ii) Skeptical/Realist (Bundle of Sticks)

(1) Grey – Realist 

(2) Bundle of rights:

(a) Right to Possess

(b) Right to Exclude

(c) Right to Use and Enjoy

(i) Active: Right to do.

(ii) Passive: Right to be protected to do.

(d) Right to Convey

(e) Right to Destroy

b) Exclusion and Governance:
i) Two strategies for delineating property rights:

(1) Exclusion:  Decisions about resource use are delegated to an owner who acts as the manager/gatekeeper of the resource 
(a) Used when a resource has multiple potential uses; owner has discretion to choose which use is most valuable.

(b) Task of judges/law is to back up the owner’s authority.

(2) Governance:  Prescribes rules about prohibited and permitted uses without considering all possible uses.

(a) Derived from social norms, contracts, government regulations, or the common law

ii) This is another way to understand the trespass/nuisance divide.  

c) Coase Theorem
i) To attain an optimum allocation of resources, both parties should take the harmful effect (the nuisance) in account into deciding on their course of action.  (Harms are reciprocal.)  
ii) If market transactions are costless, a rearrangement of rights will always take place if it would lead to an increase in the value of production.  (That is, it doesn’t matter how the law sets the initial entitlements.)  
iii) However, in real world there are always transaction costs and wealth effects, so it’s actually very important where the initial entitlement is set.  
d) Resolving Property Disputes by Contract (Coasean Bargains)
i) Can be cheaper than litigation.  

ii) Can be prevented by high transaction costs:

(1) Assembly (holdout) problems – Difficult to assemble property rights from a large number of owners.  (Hinman)
(2) Bilateral monopoly – Property owner needs something that can only be provided by one other person; each party has nowhere else to seek an equivalent transaction.  (Hendricks, Jacque)  
(a) Increases likelihood that one or both parties will bargain strategically.

(b) If parties get off on the wrong foot, can lead to bad blood.  

(3) Bad blood

(4) Uncertainty about law

(5) Wealth effects

2) Trespass and Nuisance
a) Trespass to Land:

i) Rest (2d) of Torts:  Any intentional intrusion that deprives another of possession of land, even if only temporary.  It’s strict liability.  

ii) Jacque v. Steenberg Homes, Inc. (Wisc. 1997) (p. 1) [Trespass = No Harm, Strong Liability]

(1) Mobile home case.  D committed intentional trespass because it was most efficient route.  

(2) Holding:  

(a) Court recognizes P’s right to exclude others from private property. 

(b) Intentional trespass to land = strict liability tort

(i) The law does not recognize an “efficient invasion.”  (Contrast efficient breach.)

(c) D liable for punitive damages despite no actual damage to P’s property.  

(3) Policy:

(a) People will invest more in protected land; 

(b) Reinforces privacy/autonomy/liberty, physical safety and security expectation (all intangible);

(c) Right to allow others to cross as you see fit;

(d) Avoid need for costly self-help; and 
(e) Simple and easy application.  

(4) We want to allow owner to play gatekeeping 

iii) Balancing Approach:

(1) Hinman v. Pacific Air Transport (9th Cir 1936) p. 9 [Slight Harm, Balancing Test, No liability]

(a) Airport next to Hinman’s land; planes cross 100 ft above his property.

(b) Court didn’t follow the Ad Coelum doctrine: Whoever owns the soil owns also to the sky and to the depths

(i) 1.  Held the air, like the sea, to be incapable of private ownership except to the extent it’s actually used or occupied
(ii) 2.  Transaction costs too high to abide by Ad Coelum.  Doctrine was created before modern air travel.

(c) Note also US v. Causby:  Congress had effectively asserted federal government control over airspace.  This did not constitute a taking (unless so low as to interfere w/ use and enjoyment).
(d) Epstein:  Taking away ad coelum rights does is compensated by 

(2) Larry Lessig—Transaction cost issue comes up in digital databases.   
iv) Other exceptions to the right to exclude:

(1) Government might have rights to enter and cross

(2) Private persons might have right in cases of necessity (Ploof v Putnam), Avoiding a speeding car.  This requires immediacy.  

(3) Recover own property.  

b) Trespass/Nuisance Divide
i) Definitions:

(1) Trespass involves invasions of land by tangible objects (interference with right of exclusion/possession)

(2) Nuisance involves interference with right to use/enjoyment of land (can be intangible)  
ii) Nuisance:

(1) Hendricks v. Stalnaker:  (W. Va. 1989) (p. 23) [Extreme Harm, Reasonableness Test, No Liability]

(a) Issue is whether water well drilled on D’s property constituted private nuisance to neighbor P because it prevented installation of septic system.  

(b) Nuisance Standard:

(i) Nuisance is defined as a “substantial and unreasonable interference with the private use and enjoyment of another’s land.”  

1. This includes conduct that is “intentional and unreasonable, negligent or reckless, or that results in abnormally dangerous conditions.”

(ii) Interference is unreasonable “when the gravity of the harm outweighs the social value of the activity alleged to cause the harm.”  

1. Rest.  (2d) of Torts lists factors for “gravity of harm”:

a. Extent of harm, character of the harm, social value that the law attaches to the use invaded, suitability of the use to the locality, and the burden on the person harmed of avoiding the harm.  

2.  Rest.  (2d) of Torts lists factors for “utility of conduct”:

a. Social value that law attaches to the purpose of the conduct, the suitability of the conduct to the locality, the impracticality of preventing/avoiding the invasion.  

(c) Application:

(i) Question is unreasonableness.  Similar competing interests that are at least equal, or perhaps slightly favors the well.  So no nuisance.  

1. Note also well was first in time.  

2. Note also active septic tank/passive well.

3) Property and Equity

a) Background:

i) At common law, the only remedy for trespass wan an action for damages.  Eventually, a variety of exceptions emerged, and American courts gradually broadened courts’ equitable powers over time.  

b) Property and Liability Rules (see chart)

i) Calabresi & Malamed

(1) Property Rule: Someone who wishes to remove the entitlement must buy it from the holder in a voluntary transaction.  

(a) Cannot be taken without holder’s consent.

(b) Parties selling and buying determine the value

(c) State decides who gets the initial entitlement, but not the value of the entitlement.

(2) Liability Rule: Someone can destroy the initial entitlement if willing to pay an objectively determined value for it.

(a) Forced sale, no consent.

(b) State determines initial entitlement and its value.
(3) Inalienable Entitlements: Transfer NOT permitted between willing buyer and seller.

(a) State determines initial entitlement, compensation if entitlement taken/destroyed, and to forbid its sale under set circumstances.

(b) Limits/regulates grant of entitlement, rather than protect it.

(4) Implications:

(a) When transaction costs low, courts should prefer property rules

(b) When transaction costs high, there may be circumstances in which liability rules better.  FLESH THESE OUT.  
(5) INSERT BOX
c) Ex Ante/Ex Post

i) Ex post analysis tends to focus on fairness and distributional concerns

ii) Ex ante analysis tends to focus on incentives for future conduct

d) Repeated Trespasses
i) Baker v. Howard County Hunt (Md. 1936) p. 42

(1) Series of repeated trespasses by hounds over Baker’s property 
(2) Holding:  

(a) Equity may provide injunctive relief for series of trespasses which are part of single course of conduct and seriously interfere w/ landowner’s peaceful enjoyment of his property.  

(b) Equity requirements for injunctive relief:

(i) Remedy at law inadequate – e.g. b/c uncertain, undercompensatory

(ii) Clean hands

(iii) Irreparable injury

(iv) Balance of hardships

(v) Public Interest

(vi) Notice (?)  

(c) Application:  

(i) Owner knows that the dog will probably damage the property of others, or where he knowingly permits dog to stray beyond his control.  

(ii) Here the owner had been warned in prior incidents.  So injunction appropriate.  

(iii) No clean hands defense because shooting dog in prior incident was reasonable.  

(3) Rationale for injunctive relief:

(a) Money damages inadequate – prior injuries were intangible and incapable of measurement.  

(b) We don’t want the burden to be on the owner to litigate many times.
(c) Parties can still bargain.    

(4) Note that punitive damages are appropriate for one-time violations unlikely to be repeated (Jacque)

e) Building Encroachments
i) Another issue that raises questions regarding the appropriateness of property rules versus liability rules.  

ii) Minority rule:

(1) Pile v. Pedrick (1895)
(a) Inaccurate survey makes a foundation stone ~1 inch over property line, underground.

(b) Court requires defendants to take the wall down from their side to move the stone.

(i) Doesn’t weigh costs/benefits at all.

(2) This seems terribly unjust, but may make sense ex ante as an incentive never to encroach.    

iii) Majority rule:

(1) Golden Press v. Rylands (1951)

(a) 160 ft wall encroaches 2 inches on P’s land.  Far more expensive to take wall down than the strip of land is worth.

(b) Holding:  

(i) If encroachment intentional and willful, then court may require restoration regardless of expense.  

(ii) If encroachment is in good faith, court should look at relative hardships and may apply liability rule:

1. “Where D’s encroachment is unintentional and slight, P’s use is not affected and his damage small and fairly compensable, while the cost of removal is so great as to cause grave hardship…, mandatory injunctive relief may properly be denied and P relegated to compensation in damages.”  

(iii) Result:  No injunction.  Damages appropriate.  
iv) Why not treat a building encroachment as an easement?

4) How Does One Acquire Property (other than by gift or purchase)?
a) By Capture/Occupancy
i) Basic principles:

(1) Title is relative.

(2) Possession is first in time.  

(3) Law answers question of when possession begins and ends with reference to promoting useful activity.  

(4) Legislatures are more sophisticated than courts in devising regulatory solutions (see, e.g., the fictional solution the common law court is driven to in Hammond)

(5) Tragedy of the commons problems.  

ii) First in time hierarchy (always remember that title is relative)

(1) True owner: already gained and kept title to animal before it entered someone else’s land.

(2) Landowner: constructive possession

(3) Prior captor

(a) Note:  Owner who has captured and lost, but remained in pursuit, would have superior title to landowner.  (Continued constructive possession.)

(4) Captor

(5) Hunter

(6) Malicious Interferer

iii) Wild animals:

(1) Pierson v. Post 
(a) Post was in pursuit of fox with hounds on uninhabited land.  Pierson knowingly prevents Post’s capture by intervening and killing fox.

(b) Rule of Capture:  

(i) Occupancy is required to “take” wild animal.  Must bring animal within one’s “certain control.”  

1. Mortal wounding sufficient, but mere pursuit not.  

(ii) Rationale:  Avoid disputes and litigation.  

(c) Dissent:  appeals to custom.  Note also that majority’s rule reduces incentive to hunt foxes.  

(d) Hypo:  Suppose this occurred on 3P’s land.  Outcome the same b/c title is relative.  

(2) Keeble v. Hickeringill (1809) (92)

(a) Duck decoy case.  D fires shot that scares ducks away from decoy.  

(b) Interference vs. Competition – Court draws distinction:

(i) Deliberate, malicious, destructive interference is actionable. 

(ii) Competition is not (encourages markets).  (Note Pierson also might be malicious – debatable.) 

(c) Note that K gets damages not because he owns ducks.  H’s interference is instead disturbance of his enjoyment.  
(i) Recognition of property right in business places courts in influential position in mediating economic conflict.  

(d) Note alternate version of Keeble:  Finds constructive possession.  Two different reports.
(3) Ghen v. Rich (1881), p. 88

(a) Custom:  Whaler shoots whale with bomb-lance; whale sinks and shows up 3 days later. Finder paid a finder’s fee.

(b) D violated custom, sold off whale, and claimed he found the whale.  

(c) Holding:

(i) Court recognizes custom because otherwise this economic activity would cease.    

1. Whalers did everything possible to gain certain control (limited by technology).

iv) Other Applications of First Possession

(1) Eads v. Brazelton (1861) p. 102

(a) Brazelton found an abandoned sunken ship and marked its location.  Then he left and someone else excavated.  B sued.  
(i) Marking is not enough to claim title. Marking its location did not constitute “hot pursuit.” (He left for some other wreck and returned much, much later.)
1. Note also that Eads was more efficient – had superior technology.  
(ii) There must be “actual taking of the property with the intent and ability to reduce it to possession.”  
1. What counts as possession depends on the nature of the thing possessed and the nature of the thing to which it is essential.  
a. Contrast foxes, whales, abandoned ships.  
2. Contrast Ghen: 
a. In Ghen claim arises when everything reasonable has been done.  
3. Rationale:  Want to encourage efficient pursuit.  
(2) Popov v. Hayashi (2002) p. 108
(a) Popov caught ball, but was mobbed and Hayashi obtained the ball. Popov claimed he was the first possessor.  Judge wimped out with Solomonic judgment:  ½ and ½ 
(i) Split entitlement, since Popov had pre-possessory interest, and Hayashi had first unambiguous possession; each had a superior claim good against the rest of the world
(ii) This is just wrong.  Burden should have been on Popov to show that he actually caught the ball.  
(3) Fugitive Resources
(a) Gas is a fugitive resource.  

(i) Therefore, you can’t sue in conversion for the removal of the gas from under your land (unless the company trespasses onto your land).  

(ii) Collective action problem -- Rule creates strong incentive for Land Owner to drill or sell to 3P driller

1. Leads to overinvestment in capture technology, pollution, and depletion of the gas field, and underinvestment in conservation.  
(b) Hammons v. Central Kentucky Natural Gas (1934) S.1

(i) Gas company emptied field; injected gas from another site into this empty field for storage. Hammonds sued in trespass.

1. Oil & Gas Basic Rule = Rule of Capture. Like wild animals, oil and gas, moves of its own volition; doesn’t respect boundaries.

2. Company not liable for trespass. Filling empty reservoir like setting wild animal free into its natural environment again. (Restored to natural setting).

v) Open Access and the Commons (p. 95)
(1) Under rule of capture, we get a tragedy of the commons.  

(2) The question then becomes what’s the better regulatory alternative.

(a) Options:

(i) Voluntary cooperation.  Can only work if there’s a small number of players and no holdouts.  Transaction costs rise w/ number of players.

(ii) Gov’t regulation to limit the number of players.

1. This is especially tricky when oil fields are split among nations (e.g. Iraq and Kuwait).  

vi) Government Regulation and Ocean Fisheries (1119)

(1) How can government deal with the problem of overuse of fisheries?

(a) Old regulatory efforts:  Limit fishing season and technology

(i) Didn’t work b/c this didn’t regulate the intensity of effort.  

(b) Coop systems regulated by the government have worked for oyster beds – because they are stationary.  

(c) Cap & trade systems – permit-based, with a total cap.  System creates efficiency gains b/c more efficient players can buy larger shares.  

(i) Main difficulty is how to make initial allocation.

(2) Alliance Against IFQs v. Brown (1127)

(a) P’s sue over Secretary of Commerce’s initial IFQ allocation because (1) it was not based on most recent 3-year period and (2) boat owners/leasers got the IFQs.  P’s allege regulation was arbitrary & capricious or violative of the authorizing statute.  
(b) Holding:

(i) Choice of older 3-year period reasonable interpretation of “present participation in the fishery” because it avoids tragedy of the commons before allocation
(ii) Giving IFQs to owners reasonable:

1. Determining individual shares of catches would be administratively difficult/impossible

2. Fishermen can still contract with owners as wage earners as they did before.  

a. Adverse impact on some fishermen is inevitable consequence of statutory scheme.  

(3) Katrina Wyman 

b) By Creation
i) Background principles:
(1) Ideas and inventions are presumed not to be legally protected unless there is legislation prescribing otherwise.  
(a) Intellectual property is a non-rival good!

(2) Constitution allows Congress to establish law of copyright and patents

(a) Copyright – literary, creative works.  Includes computer code.

(b) Patent – useful inventions.

(c) Trademark – for branding.

ii) Misappropriation and the Quasi-Property Right in Hot News
(1) Background:

(a) The concept of property expanded in 19th Century beyond tangible things—for example, courts recognized property interest in pursuit of a trade (Keeble)

(b) Shift from in rem to in personam rights:

(i) With this new property, courts can’t provide absolute protection, because courts need to provide defenses for good activities (e.g. competition) that are economically valuable. 

(ii) Privileges courts recognize:

1. Fair competition – courts decide what’s fair

2. Legit labor activity – again, courts decide

3. Liberty of contract – constitutionalized ( Lochner
(2) International News Service v. Associated Press (1918, S.Ct.)
(a) Facts:  

(i) INS took news reports published by competitor AP and, either with or without rewriting, republished reports as its own.  AP seeks injunction.

(b) Issues:  

(i) (1) Whether there is property in news that survives the instant of its publication and 

(ii) (2) Whether D’s course of conduct constitutes unfair competition.  

(c) Holding:

(i) Court decides this on unfair competition ground, holding that AP has a quasi-property right against unfair competition by competitors.  
1. This is an in personam right.  
(ii) Court’s two perspectives:

1. Moral:  INS was free-riding: “reaping where it has not sown”

a. This is a natural law view of property.   
2. Instrumental:  forward-looking.  Need to preserve AP’s ability to engage in useful activity.  

(d) Brandeis Dissent:

(i) B thinks this is case for legislative intervention – Courts don’t have institutional capacity to strike the right balance.  

1. Danger of striking wrong balance and stopping spread of idea.

(ii) This is rooted in a positivist view of property.  
(e) Holmes dissent:  See this as misrepresentation.  

iii) Right of Publicity
(1) Midler v. Ford Motor Co. (9th Cir. 1988)

(a) Claim by Bette Midler against Ford for voice imitation.  
(i) This is not a copyright claim – sound of voice is not copyright-able under federal law.  Also Ford owned copyright to song itself.  

(ii) This is also not an unfair competition claim – did not hurt her earning ability for commercials b/c she didn’t do them.

(b) So court recognizes new common law publicity claim

(i) To impersonate M’s voice is to pirate her identity.  

1. Note that this is an intensely personal right, so economic effect is going to be limited.

(2) Vanna White case (151)

(a) 9th Cir panel overturned grant of SJ against White, who claimed that robot in a dress turning letters violated her right to publicity in CA.  

(b) Kozinski dissented:

(i)  Panel was dramatically expanding new and broader property right unknown in CA—a right in what she does for a living.  

(ii) This is wrong balance—fails to recognize that intellectual property rights are imposed at the expense of future creators and public at large.  

1. Cf. Copyright, which as fair use exception and the right to parody.  

iv) Copyright 

(1) Common Theme

(a) Too much 

(2) Eldred v. Ashcroft (2003) 

(a) Challenge to extension of existing copyrights to 70 years.  

(i) P’s arguments:  

(3) Larry Lessig:  

(a) Propertization of information is inherently suspect:

(i) View that we need incentives to creation is overstated

(ii) View that there is no stifling through copyright is misguided

(4) Mash-ups:

(a) All illegal!  

(b) One solution:  Compulsory licensing-eliminates hold-out problem.  

(c) Alternative: Creative Commons.

v) Novelty (Patent Law)
(1) Being first is necessary.  But also need originality.  

(2) Trenton Industries v. AE Peterson Manuf. Co.
(a) Two claims arising from imitiation of folding high chair design by guy in privity relationship w/ inventor
(b) Patent infringement:  Fails because new design not sufficiently new

(c) Quasi-Contract:  Upholds.  
(i) The inventor has right against recipient of information who was targeted as business partner.  

(ii) Recipient did not have right to use idea for his own profit ( this would be form of unjust enrichment.  
1. Note that this is not a trade secrets claim—there was no promise that the info would be kept secret.  

(iii) Note that this is a judicially created in personam right.  (Compare Midler)
1. Fact of judicial creation raises concern about Lochnering.  

(3) Note that if you take someone else’s patented invention and then come up with significant improvement, you can patent that and profit from it (just have to pay partial royalties to original patent holder.)  See book.  
vi) Trade Secrets

(1) Definition:  Commercially valuable secrets that are not easily publicly available.  
(2) Legal status:  State, not federal.  Common law, not statute.  
(3) Employment context:
(a) Employees can’t go to competitors.  Non-compete agreements.  
(b) Purpose:  Protect investments, enable sharing w/ agents.
(c) Cost:  Hinders labor mobility, individual autonomy, entrepreneurialism.  
(d) High tech example – 
(i) Note paradox of CA and TX success despite low protections – scholars argue that this led to net gains by spurring creativity and allowing cross-fertilization.   
c) By Accession, Ad Coelum, & Find
i) Principle of accession:

(1) Ownership of some contested resource is assigned to some other resource that has particularly prominent relationship to the contested resource.  

(2) Increase – You get the offspring of your livestock.

(3) Doctrine of accession:  

(a) Applies to situations in which someone mistakenly in good faith takes up a physical object that belongs to someone else and transforms it through her labor into a fundamentally different object

(i) Note that this is a Rule IV case in the Calabresi matrix – property kept by the D, P gets only damages

(b) Wetherbee v. Green (1871) (166)
(i) G owns timber worth $25.  W cut the timber in good faith and converted it to $700 worth of barrel hoops.  G seeks the barrel hoops.

(ii) Court rejects – this would cause unjust enrichment.

(iii) Rule if A takes B’s property and transforms it:

1. Willful taking – B gets it back

2. Good faith – A keeps if significant degree of transformation.  

a. Common law looked to whether identity of object – e.g. olives to oil.  

b. Modern rule:  Look to relative value.  Compensate owner for original value.  
i. Advantages:  avoid windfall to owner and encourage useful labor

(c) Hypos:

(i) What if labor lowers object’s value (e.g. sculpting marble) – Wetherbee says give back marble b/c no increase in value.

(ii) What if minimal labor leads to dramatic increase in value – Wetherbee says keep object b/c increase in value.  (Though maybe there’s a minimal threshold for change of identity.)  

(iii) Mistaken improver of land – we may want to treat differently – see next case!
ii) Ad Coelum Rule
(1) Edwards v. Sims (1929) (175)

(a) Edwards owns land with cave entrance, and operates cave as a commercial enterprise.  Cave is large and may cross onto neighbor’s land.  Neighbor brings suit in trespass.  Issue is whether court can order a trespass across Edwards’ land in order to determine the boundary of the cave.  
(b) Holding:  Court of equity has power to order inspection if there is reasonable ground to suspect owner is committing a trespass.  (Compare to mineral rights.)

(i) Edwards is arguably a mistaken improver.  But because this is land we don’t let him keep it.  

(c) Dissent:  

(i) Argues that D who developed the cave should be the owner.  

(ii) Economic development incentive rationale:  Owner of cave has taken initiative and made productive use of the cave.  

(d) Notes:  

(i) Dissent’s argument comparable to Hinman airplane protection—landowners aren’t using the air, so okay to fly through it.  

(ii) Response:  Hinman involved whole sky, and implicated whole sector of economy.  This is just one cave—parties can negotiate.  
iii) Sequential Possession (Finders!)

(1) Armory v. Delamirie (1722) – Jewel case

(a) Armory Rule:  Finder does not acquire absolute ownership by finding, but does acquire right against all but the rightful owner.  

(b) Rationale:  We want to discourage theft from finder – we want stability in property.  

(2) General Rules:

(a) Title is relative

(i) No jus tertii claims – Can’t bolster your right against prior possessor by pointing to rights of third party

1. Clark – Log Finder 1 beats Log Finder 2

(b) First in time wins

(i) Burden is on non-possessor to show prior possession

(ii) Policy:  Prior possession generally good proxy for ownership, and true owner is more likely to find Finder 1.  
(c) Courts in practice look to good faith even w/o changing rules to account for it

(d) Sometimes actual prior possession is unnecessary – constructive possession
(e) Sometimes actual prior possession is insufficient – abandonment 

(f) Non-derogation of grant – can’t get back something you sell (duh!)

(g) Transferees have constructive possession

(h) Note:  All these rules deal only with:  

(i) Claims for the thing itself, not damages.  

(ii) No passage of time.  

(iii) No issue of place where the object is found.  

(3) Policy rationales:

(a) Don’t want self-help, don’t want cycles of theft.  

(b) Increase chance of finding true owner.  

(4) See Handout  

(a) Scenarios
d) Competing Principles of Original Acquisition
i) Normally landowner beats finder.

ii) But finder can win under certain unusual circumstances:

(1) Rules:

(a) Item is “lost”  

(i) Lost = owner unaware of losing possession.  
(ii) Not mislaid – owner intentionally places somewhere and then forgets it.  (Unintentional bailment.)
(b) For a long time

(c) Finder is “meritorious” –

(i) In Hannah finder gave the brooch to his superior officer in order to return to true owner.

(d) Landowner never in possession

(e) Landowner had no knowledge
(i) Lack of knowledge ( no constructive possession.  The object wasn’t priced into the sale.  

(f) Place of discovery usually irrelevant, but may matter in certain circumstances (home vs. business; in the ground)
(2) Hannah v. Peel (234) – Finder vs. Landowner 

(a) Facts:  Soldier finds ring in dusty crevice in house during WWII.  Landowner had never occupied house, had never possessed ring, and didn’t even know about it.  Soldier was meritorious

1. ( Finder wins.  

(3) Bridges v. Hawkesworth (237) – 

(a) Banknotes found in a shop ( finder wins

(b) Hannah court says that place matters – finder has superior claim here than he would in a private home

iii) Limits on who can recover:
(1) Trespassers -- can never recover – see case about bees

(2) Agents – can’t recover.  LO can claim constructive prior possession for anything agent finds while on LO’s property.  

(3) Thus, there’s a narrow category of who can recover:  tenants, guests, requisitioned troops.

iv) Ad Coelum rule blocks recovery

(1) We assume guests have no permission to dig for objects in the ground.  

(2) Sharman case (237) – ring buried in mud in pool is “attached to” land (though note this is also agency case)

(3) Goddard (239) – meteorite case.  Tenant only had grass rights, not right to what was in the land.  
(4) Prehistoric boat case – tenant loses b/c underground

e) Adverse Possession
i) Personal vs. Real Property:

(1) Real property must be publicly recorded.  

(2) Perfect paper title requires chain of title going back to grant from the US.  

(a) Example of two chains of title starts by 2 conveyances in 1800s – look to which was first

(i) Then see if there’s an adverse possession claim.

(3) Title is relative -- no jus tertii claims 

(4) Land cannot be abandoned

ii) Adverse possession:

(1) Length of time defined by state law.  

(a) Tacking – Current possessor can count prior possessors to show length of time met if they are in privity.  Likewise, paper owner is stuck with the acts of prior paper owners. 

(2) See handout
(3) Elements to establish AP:  Possession that is:

(a) Actual – Gives true owner opportunity to bring action for trespass.

(i) this can be constructive; don’t need to build on land; can lease it, use it, exclude others

(b) Exclusive – shown by exercising right to exclude

(c) Open and notorious – this is to provide notice

(d) Continuous –

(i) As an owner would act – e.g. can be 3 months per year for summer property.  
(e) Adverse/Hostile under a claim of right (without permission of TO) or under Color of Title (paper giving right to land)

(i) Majority JXs – Objective Ewing View: Was AP acting like a TO?

1. Ewing v. Burnet (1837) p. 194 [Two-timing Original Owner]

a. Burnet has invalid deed to property, but uses it as though rightfully his (pays taxes, digs for & allows others to dig for gravel). Ewing inherits land from rightful owner, brings ejectment action against Burnet who has adversely possessed it for 21 years.

(ii) Minority JXs – Claim of Right requires good faith.

1. Carpenter v. Ruperto (1982) p. 203

a. Lady fenced in 60 feet of the neighbor’s property, planted grass, built a driveway, propane tank, used it, etc. for 30 years. She investigated the property line at the courthouse and knew it belong to the neighbors even though they didn’t use it. Court rejected her adverse possession claim because of a lack of good faith claim of right. Doesn’t want to recognize squatters’ rights.

(iii) Third View – Claim of Right requires bad faith (you have to know you don’t own it, but claim it anyway). 
f) Privity

i) Howard v. Kunto (1970) p. 308

(1) Description in deed did not match houses (Deed says X, house actually on Y.)

(2) AP requirements depend on nature/condition of property (so summer home does not destroy continuity of possession).

(3) Privity is usually required for tacking; recognizes the need for a reasonable connection between successive occupants of real property so as to raise their claim above status of trespasser.

(a) If successive possessor possess residence without consent of prior possessor ( NOT privity.

g) Adverse Possession Against the Government

i) AP can’t be claimed against the federal government and some states. Other states have longer SOL against the government than private owners. Some do allow AP though.

h) Purposes of Adverse Possession

i) Psychological attachment to land: more detrimental to lose something you had than to gain something you didn’t (endowment effect).  

ii) Reward those who make productive use of land; penalize those who don’t

(1) Problem: privileges active exploitation of land rather than passive, preservationist uses.

iii) Certainty/reduce transaction costs – Chain of title is long. Without AP doctrine, every possessor of title would be vulnerable. Wipes slate clean.
Analyzing AP Claims:  

P (Possessor) vs. TO ("True Owner")*

1. Was TO (or predecessor in title) ousted from poss’n > X [= SOL] yrs ago?**



   
Yes


  

No --------------------------------> TO wins


2. Has P been in possession > X (SOL) years?



Yes



No




3.  Can P show privity w/ prior possessor(s) to fill in SOL?














Yes



No-----------------> TO wins




4.  Was possession of character req’d for AP?

· Actual

· Exclusive

· Open & notorious

· Continuous 

· Under adverse/hostile claim of right/title




Yes:  AP


No-------------------------------------------------------------------> TO wins

* 
Possessor:  typically present possessor.  But a recently-ousted possessor can assert AP vs. a present possessor who has better paper title based on succeeding to prior possessor.


"True Owner" is one w/ superior (not necessarily perfect) “paper title” based on prior possession or succession (on paper) to prior possession.  

** 
Ouster = Adverse entry that 


(1) was actionable as trespass vs. TO or predecessors in title, & 


(2) resulted in actual possession, so as to start SOL clock ticking.
5) Values Subject to Ownership
a) Personhood and Ownership
i) Moore v. Regents of the University of California (CA 1990)

(1) P asks court to recognize two causes of action against his doctor for using his cells in lucrative medical research without his permission: (1) conversion and (2) breach of disclosure obligations

(2) Majority (Panelli):

(a) Upholds informed consent claim.  Must disclose economic interests.  

(b) Rejects conversion claim – 
(i) This would be new form of property.  Court declines to extend property protection for three reasons:

1. This would have adverse effect on incentives for medical research 
2. This is proper subject for legislative action
3. Conversion tort not necessary to protect patient rights

(ii) Distinguishes publicity cases – these involve distinct personality, whereas genes are identical for all ppl

(iii) Patented cell line is distinct from Moore’s body ( not his property.
(3) Arabian concurrence:

(a) P’s claim asks court to recognize right to sell human body parts – this is troubling 
(i) Response:  We already have market:  Let source participate

(4) Mosk dissent:

ii) Newman
b) Public Rights: Waterways & Airways
i) Lake Michigan Federation
ii) State of Oregon ex rel. Thornton
6) Owner Sovereignty (esp. the Right to Exclude) & its Limits
a) Criminal and Civil Trespass Actions
i) Criminal sanctions “backstop” property rights—Calabresi

ii) Trespass

(1) We presume owner’s right to exclude for any reason

(2) Exceptions:  

(a) Privileges

(i) Necessity (to avoid harm, requires exigency); 

(ii) Right to recover 

(b) Licenses (consent; revocable at will); 

(c) Easements (other has actual property right; not revocable at origin; voluntary or involuntary at origin)

iii) Jacque –

(1) Protects owner’s right to exclude trailer.  

(2) Note that this did not involve guests or tenants (contrast Shack) 

iv) Criminal actions
(1) State v. Shack (N.J. 1971) (401) – 
(a) D’s charged with criminal trespass for entering private property to aid migrant farmworkers.  

(b) Holding:  

(i) Ownership of real property does not include the right to bar access to government services to migrant workers.    Worker has right to privacy and live with dignity.
1. Note that Court relies on property law not Constitution.  

(c) Rationale:  

(i)  “Property rights serve human values.”  No one can use their property injure another.  

(ii) Balancing approach:  
1. Strong interest of the migrants shown by the federal statute giving attorneys funding.  
2. We already recognize necessity as reason to abrogate owner rights.  
(iii) Sovereignty over land does not convey over people on it.  

1. It’s reasonable to limit owner’s rights to protect the interests of those he voluntarily brought onto his property.  Owner can’t assert the right to deny workers opportunity for aid from the government.  

v) Civil actions 

(1) Real Property – 

(a) Trespass protects person in actual possession – right to exclude others.  

(i) Remedy – both damages and injunctions

(b) Ejectment protects person with title against person wrongfully in possession.   

(c) Nuisance – protect use and enjoyment of land

(2) Personal Property –

(a) Replevin – recover possession of goods

(b) Conversion – wrongful converting of another’s goods for own use
(c) Trespass to chattels – interference with property in way that falls short of conversion
(3) Intel Corp. v. Hamidi (Cal. 2003) – trespass to chattels
(a) Facts:  

(i) Former employee sent emails criticizing Intel to current employees who used its email system.  Messages caused no damage to the computers.  
(ii) Intel sued, alleging trespass to chattels.  That is, D trespassed on the personal property of Intel (its computers) and caused them injury.  

(b) Holding:

(i) Trespass to chattel requires “actual injury”—meddling that causes nominal damage does not create liability (Prosser)  

1. No actual injury here because no damage to computer.  
a. Loss of productivity and cost of trying to block don’t count either ( no property interest in employee time
2. Distinguish “spam”:  Causes injury based on quantity that interferes w/ actual functioning, whereas here the purported harm is based on content 

(ii) Rejects Epstein argument that computers should be inviolable like land (strict liability.  He favors rule that would give right to exclude upon notice.  
1. Note free speech concern—propertization of servers would lead to “substantial reduction in the freedom of electronic communication.”  
a. Propertization more appropriate for legislature.    

(c) Dissent (Mosk) –

(i) The content of Hamidi’s emails impaired quality and value of Intel’s computer system.  There should be right to exclude from semi-private portion of the internet.  

(d) Note:  Both sides have right to resort to self-help:  Intel can try to block the emails, and Hamidi can try to get access.  

(e) Note:  Availability of other content-based torts:  defamation, harsassment.  

(f) Note:  Compare internet to roads ( private ownership can be abrogated by public easement.  

b) Self-Help
i) Background:

(1) Model Penal Code 3.06:  Person in possession of property can use reasonable force “to prevent or terminate an unlawful entry upon land or the unlawful carrying away of tangible, movable property.  

(2) More controversial is the use of self-help to recover property once possession is lost.  

ii) Basic Ideas:  

(1) Law much more tolerant of self-help in the context of personal property than real property.  

(a) Lower risk of violence

(b) Personal property easily disposed of, so self-help more important.  

(i) This keeps cost of goods down, makes credit more available.  

(2) Endowment effect

(a) Because of the endowment effect the tenant we feel strong connection to the things that we have.  

(b) Law is sympathetic to the current possessor where there is divided title.  Therefore in some cases it’s a tort for rightful owner to repossess via self-help.  

iii) Berg v. Wiley (MN 1978) – Landlord 

(1) Facts:  Landlord sued by restaurant tenant for wrongful eviction from leased premises.  Tenant violated lease by remodeling w/o permission and failing to comply w/ health code.  Dispute arose, and landlord (w/ police help) took possession of the premises by locking tenant out.    

(2) Common Law Rule:  

(a) Self-help retaking requires (1) Entitlement of possession (breach and eviction clause) and (2) ability to retake peaceably.   

(3) Holding:  Court holds that landlords may never exercise self-help.  

(a) Rationale:  

(i) 1.  Risk of violence in eviction situation.  

(ii) 2.  Protect tenant’s investment – important where it’s uncertain who is right

(iii) 3.  Availability of Judicial Summary Eviction Process – 

1. Showing:   Entitlement to possession.  Requires (1) breach and (2) clause in lease permitting repossession.

2. 3 to 10 days if default judgment.  If contested, trial w/in 3 months, but judgment stayed if tenant appeals ( very slow!

iv) Williams v. Ford Motor Credit Co. – Automobile Repo
(1) P makes claim for conversion arising from wrongful repossession at 4:30 in the morning.  D raises self-help defense.  P argues she came out to protest.  

(2) Holding:  Repossession was lawful because D did not breach the peace.  

(a) Court rejects argument that there was breach – time of morning irrelevant; she didn’t object to the taking; there was no incident

(i) Note that this creates perverse incentive to protest ( violence!

v) Hypo:  Trailer Home
(1) This is closer to real property than personal property, so no self-help.  Heightened risk of violence.
vi) Due Process 
(1) UCC has built-in self-help remedies

(2) This is designed to avoid the due process protections triggered by replevin (Fuentes v. Shevin, DiChem)  

c) Exceptions to the Right to Exclude (439-56)

i) Theory
(1) Four Categories:  

(a) Private property

(b) Private property with others who are vulnerable on it (Shack)

(c) Business closed to the public 

(d) Business open to the public (Uston)

(2) Burdens:

(a) Normally we think of the landowner as having the right to exclude.  

(b) But Uston shifts our thinking:  Perhaps there is a rule of general public access, and the burden should be on the owner to show justification for exclusion.  

(i) Cf. burden-shifting in employment and landlord-tenant contexts.  

ii) Common Law exceptions:

(1) Necessity 

(a) There’s an affirmative right to access when necessity is present.  Necessity must involve effort to prevent death, bodily injury, or property damage.

(i) Contrast Jacque—convenience not qualify as necessity.  

(b) Ploof v. Putnam (Vt. 1908) (439)

(i) Boat owner uses dock of another in storm, dock owner untethers them, they are injured.  They sue and win ( self-help not acceptable against necessity.  

(2) Custom 
(a) McConico v. Singleton (S.C. 1818) (442)

(i) Trespass action against D who hunted on P’s unenclosed/unimproved lands.

(ii) Court recognizes custom of hunting, so no trespass.  

1. Note social utility—hunter provides food in 1818.  No longer true today, so we’re less sympathetic to need for open hunting rules (and more sympathetic to need for conservation).   

(iii) Today we have posting laws.  Landowner must give notice of intent to exclude.  

(3) Public Accommodations
(a) Common Law:

(i) Owners of public accommodations (e.g. innkeepers and common carriers) have much more qualified right to exclude than private owners.    

(ii) Duties:  

1. Non-discrimination – need good reason to refuse service.  

2. Charge reasonable prices.  

(b) Civil Rights Law:

(i) “Public accommodation” = any inn or hotel that provides lodging; any restaurant; any movie theater, arena, etc.

1. Note that states adopt broader definition of public accommodation 

(c) Uston v. Resorts Int’l Hotel, Inc. (N.J. 1982)—casino case

(i) Facts:  Uston was counting cards and costing casino money.  Hotel wants to exclude him.  But Commission had issued shuffling rules that made card counting possible.  

(ii) Precedent supporting right of access:

1. State v. Shack, supra – privilege of access for lawyer because of right of association

2. State v. Schmid – constitutional right to distribute literature on a private university campus ( once you open your premises, then no right to exclude unreasonably.  

(iii) Holding:

1. Because Uston does not threaten security or disrupt operations, he has a valid right of reasonable access.  (At least until the Commission passes a valid regulation excluding card counters.)

(iv) Note weight Court gives to this being a heavily regulated industry.  

(d) See note on the book on whether abrogation of right to exclude is a Taking that discusses Pruneyard -- 454
iii) Constitutional Trumps
(1) Basics:

(a) Hierarchy of Law:

(i) Federal – Constitution, Statutes/Regs, Common Law

(ii) State – Constitution, Statutes/ Regs, Common Law

(b) Most property rights come from state common law, but there are protections that come from the very top (federal con law)

(c) Historical background:

(i) Lochner era – 14th Amendment Econ SDP – constitutionalized protections against labor legislation.  In same era, First Amendment was very weak.   

(ii) 1930s – Court rolls back constitutional protections on property, gives greater role/deference to legislature.  On civil liberties side, Court begins asserting more judicial protections after Carolene Products.  

(iii) First Amendment incorporated—

1. Public Forum cases—states and municipalities can’t limit speech in public fora

(2) Marsh v. Chambers (US 1946) (Black) 

(a) Facts:  Company-owned town asserts trespass claim against Jehovah’s Witness who failed to leave property after warning.

(b) Holding:

(i) Ownership does not imply absolute dominion.  The more landowner opens up land to public, the more his rights become circumscribed by statute/Constitution.    

(ii) State Action – by virtue of the invocation of criminal law to punish.  

(iii) Rationale:  People in company-owned towns must be informed to be good citizens.  Constitutional rights of press and religion occupy “preferred position” vis-à-vis property rights.  

(c) Notes:  We don’t want company to be able to engage in viewpoint discrimination.  

(d) Frankfurter:  

(3) Shelley v. Kraemer (US 1948) (Vinson) (456)

(a) 14A challenge to enforcement of racially restrictive covenant

(b) Holding:

(i) State Action:  Judicial enforcement of restrictive covenant – but for the intervention of state courts, petitioners would have been free to occupy the properties (b/c willing buyer and seller).  

1. “State actions … for purposes of the 14A refers to exertions of power in all forms” ( including judicial  

(c) Note:  Need for a limiting principle.  

(4) Bell v. Maryland (1964) 

(a) Criminal trespass convictions arising from sit-ins at segregated .  Court dodged the question on a technicality, but concurrences and dissents reached the merits.

(b) Douglas concurrence:  Found state action – cites to Shelley; segregation = relic of slavery

(c) Black dissent:  No state action here ( distinguish Shelley as involving state action to deny parties their right to own/occupy property w/o regard to race.  Note also concern for violence.  
(d) Goldberg:

(i) 14th Amendment was intended to protect civil rights ( this includes public accommodations.  Therefore no discrimination on basis of race.  

(5) Functional reading of state action:  

(a) Can’t let state allow private parties to take its functions and do impermissible things.

(i) ( town in Marsh; private property owners performing zoning functions in Shelley; university in Schmid
(b) Advantage:  Puts a buffer around private activity

(6) Walmart hypo
(a) Walmart wants to exclude protesters from parking lot in NJ.  

(i) Compare to Shack and Uston:  Parking lot open to general public, so Wal-Mart needs to justify exclusion.  Wal-Mart could exclude if the protesters were obstructing shoppers, making excessive noise, etc.  

(ii) Compare to Marsh:  Might analogize mall to company town.  But analogy isn’t perfect because the mall audience is not particularly vulnerable. 

(b) Supreme Court precedent:

(i) Hudgens v. NLRB  (1976) – Marsh has no authority in shopping mall context.
(7) State Constitutional Trump – 

(a) Cali case ( no state action requirement for free speech.  

(i) Mall then raised 5th Amendment Takings claim in Pruneyard ( Court rejects.  
7) The Forms of Ownership
a) The Anglo-American System of Estates
i) Overview of Estates & Futures Interests  (545-62)

(1) Background:

(a) The focus of this section is about how property is divided temporally.  
(b) Two conflicts for which the law must provide default rules:

(i) Conflicts between owner A and owner B

(ii) Conflicts between owner and society

(c) Historical origins:  feudal landowners want to keep land concentrated in the family, while the crown wanted to break it up.  

(d) Land – because its permanent there is the possibility of current holder trying to dictate future interests.  

(2) Present Interests 

(a) Present interests are divided into “freehold estates” and “non-freehold estates.”  

(i) Freehold estates must be potentially infinite in duration or measured by a human life.  

1. Examples:  Fee Simple, Life Estate, Fee Tail

(ii) Non-freehold estates are smaller than a freehold.

1. Examples:  Term of years, periodic tenancy, tenancy at will.

(iii) Note paradoxical examples:

1. Life interest given to 99 y.o. = freehold

2. 99 year lease = non-freehold.  

(b) Seisin – What the landholder has as long as she is not dispossessed (e.g. by adverse possessor).  Future interest holder does not have seisin.  
(c) Fee Simple – There are two types, absolute and defeasible

(i) Fee Simple Absolute – What we mean when we talk about full ownership colloquially.  

1. Ends only through death intestate and without heirs ( escheats to the state.

2. Forms of transfer of FS Absolute:

a. Conveyance – grant to a living person

b. Devise – grant through a will at the time of death

c. Inherited – inherence where the statutory law has designated you to get the property.  Living persons are only apparent heirs.  

(ii) Fee Simple Defeasible – Ownership is potentially infinite but may terminate upon the satisfaction of a condition

(d) Life Estate – 
LOST EVERYTHING THROUGH REAL ESTATE
8) Entity Property: Separating Management and Possession
a) Background:

i) Entity property separates management of entity resources from use and possession.  This allows governance functions to be concentrated in the hands of specialists.

ii) Leases are attractive to those who can’t/don’t want to commit their own capital ( risk spreading.  

iii) Condos and coops are attractive to those who do want to make such an investment.

b) The Lease & Landlord Tenant Law
i) Estlund Framework ( See handout:

(1) Caveat Lessee  = No implied duty/warranty + Independence of covenants

(a) Except:  L’s breach of covenant of quiet enjoyment will excuse T’s abandonment & non-payment of rent if T can show either (1) actual eviction or (2) constructive eviction.

(2) Constructive eviction = 

(a) Breach of some express or implied duty:

(i) Active interference (breach of CQE); 

(ii) Breach of express lease covenant; or 

(iii) Exceptions/Implied covenant

(b) That substantially & permanently deprives T of beneficial enjoyment of possession

(c) And that causes T to abandon w/in reasonable time
ii) Note move from Status to Contract: (see 711-712)
(1) Common Law:  
(a) Leasehold is a conveyance of a nonfreehold estate for a limited term of years.  
(b) Lease can be defeasible  ( subject to termination for failure to pay.  
(c) Duties & Rights mostly defined by law, not contract.  

(2) Modern Law:  Lease is a contractual relationship.  

(a) Look to parties’ intent.  

(b) K law supplies default rules for interpretation & gap filling.  K also provides some substantive rules of law that override intent.  

(c) K also provides remedies.  

(3) Legislative Reform ( Legislatures have moved in direction of protecting tenants.  

iii) Independent Covenants Model
(1) Paradine v. Jane (1647) (691) – 

(a) Alien army made it impossible for tenant to plant crops, preventing enjoyment of land.  Court holds that this does not excuse tenant from performing covenant to pay rent.  
(b) Rule:  One party’s failure to perform a covenant does not permit other party to stop performing their covenants.  The remedy is for the aggrieved party to sue for breach of covenant.
iv) Wrongful Eviction 

(1) Actual eviction by the landlord is an exception to the rule of independent covenants recognized in Paradine.  

(2) Smith v. McEnany (Mass. 1897) (Holmes) (694)
(a) Facts:  Landlord build wall that encroached onto leased premises 2 feet.  Tenant failed to pay rent, landlord sued, and tenant raised wrongful eviction defense.

(b) Holding:  A knowing wrongful eviction of the tenant by the landlord from a part of the premises suspends the rent under the lease.  The land is hired as a whole.  

(c) Note:  De minimis exception not met here.

v) Caveat Lessee
(1) Sutton v. Temple (1843) 
(a) T leased field, then grazed his cattle, and they died.  K didn’t specify suitability for grazing.  He sued.  

(b) Holding:  Claim fails.

(i) Caveat lessee – landlord makes no implied warranty of suitability.  
(ii) Distinguish Smith – involved a short term rental of a furnished dwelling.  

1. Policy:  difficulty of inspection ( narrow exception to caveat lessee

(2) Note that exception broadens over time:

(a) This creates difficulties for lessor:  duty to disclose may become duty to inspect

vi) Constructive Eviction
(1) Blackett v. Olanoff (Mass. 1977) (703)

(a) L permitted nightclub on property next to residential tenants.  T’s abandoned b/c of noise, L sued, and T’s raised constructive eviction as a defense against L’s claim.

(b) Holding:  Court recognizes constructive eviction here.  

(i) Noise was sufficient to cause constructive eviction.  

(ii) The noise was a natural & probable consequence of renting to nightclub, so landlord breached the CQE.  (Landlord’s intent irrelevant.)  
(2) Note:  

(a) This claim would fail under common law – no active interference here, and no express provision in tenant lease.  

(b) Tenant must actually abandon ( shows strength of claim. 

c) Abandonment:

i) Landlord’s Three options after T abandons:

(1) 1.  Treat as surrender and accept ( attractive when prices are higher for property

(2) 2.  Relet on T’s behalf

(3) 3.  Do nothing, sue for damages for loss rent

ii) Surrender:  
(1) Surrender doctrine – landlord and tenant can create a mutual release of further lease obligations by implied contract.  Effectively, the tenant makes an “offer” of surrender by abandoning, then the landlord “accepts” by taking an action inconsistent with the tenant’s continuing right to the leasehold.  

(a) This is a pro-tenant doctrine ( the tenant is off the hook for rent after the L “accepts” the surrender.  Note that L’s try to contract out of surrender.  

(2) Kerr:  

(a) Provision in lease authorizing L to relet for the Term and charge the difference to the tenant.  

(i) Landlord relet for a longer period than original lease.  And he structured the deal to screw the prior tenant – low initial rent, then bump up.  

(b) Court treated this as acceptance of surrender – reletting for longer period is inconsistent with merely acting on T’s behalf; it’s action on L’s behalf.

iii) Relet on T’s behalf
(1) If price is higher, then the extra money goes to the tenant.  So L will only do this when price is lower.  (When price is higher, landlord will accept the surrender.)

(2) In Kerr, the Court rejects the relet argument.  

(a) ( this creates incentive to do nothing and sue

iv) Do nothing & Sue
(1) Sommer v. Kridel (NJ 1977) ( duty to mitigate
(a) Tenant sought to surrender by letter b/c engagement ended.  L had new potential renter but turned him down.  
(b) Holding:  Landlord has an obligation to make a reasonable effort to mitigate when the tenant wrongfully vacates.  

(2) Duty to Mitigate:

(a) Doctrine:

(i) Duty to mitigate is a substantive rule of contracts; not waive-able

1. Liquidated damages clause can get out of this problem – must be reasonable.

(ii) Landlord must make reasonable efforts to lease – e.g. advertise

(iii) Landlord need not accept any tenant, but can’t reject acceptable tenant.  

(iv) Note that landlord may be a volume seller – so he still lost $ even if another tenant is found

1. Response:  Particular apartment was not fungible

(b) Mitigation also comes up where tenant finds a replacement ( Kendall
d) Transfer of the Leasehold
i) Kendall v. Ernest Pestana, Inc. (CA 1985)

(1) Commercial lease prohibited lessee from assigning lease or subletting w/o permission.  Lessor refused permission, lessee sued, alleging that refusal was unreasonable and a restraint on the freedom of alienation.

(2) Holding:  

(a) Court rejects traditional common law view that restrictions on alienability do not apply to leaseholds.  

(b) Rule:  Landlord must have commercially reasonable basis to reject sublet.

(c) Rationale:  
(i) (1) leases are increasingly seen as conveyances; with shortage of of housing and commercial space, restraint on alienation of lease makes less sense;

(ii) (2) lease as a contract ( implied covenant of good faith and fair dealing violated by arbitrary refusal.  
1. Note that market price had increased – L was trying to get out of lease

ii) Does Kendall apply in residential context?
(1) Note tension:  We want landlord to have discretion to judge tenants, but we are concerned about covert discrimination.  

e) Condition of the Premises:  
i) Illegal Lease Doctrine – Brown (referenced in Javins)

(1) If L leases property that violates housing code, such that the premises are unsafe and unsanitary, then the lease is void.  

(2) Note that this doesn’t help tenant ( L can’t sue for unpaid rent, but T is subject to immediate eviction.
ii) Implied Warranty of Habitability
(1) IWH is triggered by code violations that arise during the lease.  Thus, IWH is not a warranty of quality, but is instead a covenant to repair.  

(2) Javins v. First Nat’l Realty Corp. (DC Cir. 1970) (719)

(a) Issue:  Do housing code violations that arise after the beginning of the lease affect T’s obligation to pay rent?  

(b) Holding:  Warranty of habitability, measured by standards in Housing Regs, is implied in leases covered by those Regulations.  Breach of warranty gives rise to remedies for breach of K.  
(3) IWH has no abandonment requirement, unlike the constructive eviction doctrine.  Abandonment requirement presented hardship in modern urban settings.  

iii) Move from status to contract ( Landlord’s material breach excuses payment of rent.  

(1) IWH is non-waiveable – note that this is an anti-contract principle (like strict liability for products).

(2) Court wants to avoid the freedom to contract but at the same time take advantage of contract remedies.  

(3) Commercial tenancies – tend to operate better in pure K.  So we don’t apply IWH.  

iv) Blackboard Hypo
(1) Suppose T has prior notice of defects prior to signing lease.  Javins may not apply because it involved defects that (allegedly) came into existence after lease began.

v) Remedies
(1) How do we determine damages remedies for defects?  

(a) Problem:  Rent markets are efficient.  Rent charged tends to equal the value of apartment in its actual (noncompliant) condition.  

(i) So actual damages are zero.  If this is the result, then there’s no incentive to litigate.  

(b) As a result, we have to penalize the landlord in order to create incentives to comply with the housing code.  

(2) Note also problem that L will raise rent after repairs to match market value.

f) Economic Consequences of L-T Reform & Rent Control

i) L-T Reform:

(1) IWH results in some number of tenants who can’t afford to pay for societally minimum standard ( homelessness, need for public housing, subsidies, etc. 

ii) Rent Control:

(1) Definition of family – who can receive matters.  NY in 1980s recognized same-sex partners.  

(2) Economists:  Dislike rent control because it reduces supply and increases rents for those apartments outside the scheme 

(a) Capricious distributional effects ( preexisting holders over new, old over young, immobile over mobile.  

(3) Justifications:  Stability of neighborhoods, social capital preserved

g) Coops, Condos, & Common Interest Communities
i) In each form, some “sticks” in the bundle are held collectively through initial K or through rules established by association.  

ii) Compare to a lease:

(1) Similar:  One person has control of premises, and other has control over common spaces.  Agreement sets the rules.

(2) Differences:

(a) Coop/condo owners have more control than renters.  

(b) Collective control through internal governance mechanisms.  

iii) Condos:  Owner owns interior dwelling.  Association owns common spaces.  Fees for maintenance.  High degree of alienability.  

iv) Coops:

(1) Owner owns shares in a corporation, and each resident has a “proprietary lease” of their residence, which is perpetual subject to defeasibility.  Lower degree of alienability b/c Board gets to pass on sales ( Same apartment is worth more if it’s a condo.
(2) 40 West 67th St. v. Pullman (NY 2003) (793) – crazy coop owner

(a) Pullman applies to coop’s decision to terminate a tenancy under parties’ agreement.  SH vote & findings count as “competent evidence” necessary to establish that tenant is objectionable.  Independent court review unnecessary.

(b) Board must act (1) in good faith and (2) within the scope of its authority.

(i) Note difficulty of ferreting out discrimination against prospective buyer.  

1. Though in such case there may be alienability claim – see Kendall.  

2. And can sue under housing discrimination laws – no BJR.  

(3) Paradox:  Easier to evict coop owner than renter.  Differences:  Coop owner keeps equity, buyer more sophisticated in forming K, coop democracy.  Critique: coop can be motivated by spite, landlord just cares about $$.  

v) Common Interest Community
(1) Can be gated or not.  Homes are owned in FS absolute.  Title is subject to covenants established by home owners association.  HOA has lots of power to establish fees, create rules, etc.   
(2) Nahrstedt v. Lakeside Condo Assoc. (CA 1994) – Cat owner in condo assoc.
(a) Courts will generally presume the validity of consensual use restrictions – this promotes stability and predictability.  Courts will void only for violation of public policy, fundamental/constitutional rights.  

(b) Dissent:  Reasonableness standard ( ban unreasonable for indoor cats.  

(3) Handout:  P wants to post political sign despite prohibition in K – fundamental right?  Note also state action issue.  Cf. Marsh.  
9) The Law of Neighbors -- Nuisance
a) Trespass – Right to Exclude

i) Definition:  An invasion of land that is direct and immediate and in the form of a physical, tangible object.  

ii) Tangible:  No recovery in T for dust, smoke, noise, vibrations (Adams).  Can only recover in nuisance.  Policy:  Avoid harsh consequences of trespass (injunction & damages w/o regard to harm) ( Courts that call dust trespass end up balancing anyway (Adams).  

iii) Damages:  At least nominal damages are presumed.  No requirement of substantial harm (Jacque).  

iv) Defenses:  Necessity 

b) Nuisance – Right to use and enjoy

i) Definition:  Nuisance is an intentional, nontrespassory, invasive interference with another’s use and enjoyment of an interest in land that is substantial and unreasonable.  Claim belongs to owner/holder of land interfered with (e.g. farmer but not his laborers).  

ii) Substantial interference – Contrast trespass (Jacque).  

(1) Block light not nuisance – must show negative easement (Fountainebleau Hotel).  

(a) Sic Utere Tuo – Can’t use property to injure lawful rights of another.  No right to sunlight.  

iii) Intentional – knowing activity.  Intent shown after you’re made aware of invasion.

iv) Reasonableness:  Note two approaches.  

(1) Threshold approach – show minimum harm, no balancing 

(a) Tipping:  P’s enjoyment diminished by smelting fumes.  Rejects “came to the nuisance defense.”  

(b) Harm severe & greater than P should be req’d to bear w/out compensation ( injunction 

(i) Problem:  Injunction remedy creates holdout problems.  

(2) Balance the utility of conflicting uses.  Hendricks (well and septic system).
(a) Boomer:  Cement plant’s dust = nuisance.  Rejects injunction against plant.  D has option to pay permanent damages (market value loss) instead of shutting down.  Rationales:  Econ—factory costs $45M & major employer; Institutional—legislature sets environmental policy.  
(b) Restatement:  Balance the gravity of the harm vs. social utility

(i) Harm > Utility ( injunction, past damages

1. Del Webb scenario:  Where P came to the nuisance, issue injunction, but force P to indemnity D for cost of relocating business ( P should bear costs!
(ii) Harm < Utility ( no injunction, but damages.  (For serious harms, where burden of compensation does not make continuation of activity infeasible.) 

(c) Critique 1:  Market value undercompensates.  Idiosyncratic harms, sentimental, social capital, latent harms.
(d) Critique 2:  Boomer amounts to forced sale of servitude – like eminent domain, but no gov’t accountability.  

(i) Response:  State is just redefining property.  And there are public uses:  cement is important, plant creates jobs, etc.

(e) Pollution & Regulation – Overenjoin ( force polluter to give more thought to location.  Underenjoin ( leaves space for legislature.  Big picture:  Nuisance law plays little role in regulating pollution(other tools (zoning etc)

c) Types of Nuisance
i) Private and public – Private affects only neighbor.  Public affects public generally (see Del Webb, cattle case).  

ii) Nuisance per se – nuisance without regard to surroundings ( question of law

iii) Nuisance accidens – otherwise permissible activity that constitutes nuisance only because of where it takes place ( jury question

(1) Luensmann – placement of racetrack next to home (although jury rejected this)

10) Law of Neighbors -- Servitudes
a) Easement – conveys the right to a particular use of land (not possession).  
i) Basics:

(1) Dominant Tenant – Has the easement over the other’s property.  Servient Tenant – Owner over whose land the DT has a right.  

(2) Easements are nonpossessory – hence not a lease.  (Baseball Publishing.)  

(3) Easements are enforceable against the owner and 3Ps.  

(4) Easements are not revocable at will – contrast licenses (Baseball Publishing).  

(5) Future tenant—to bind, must show intent and notice.  (Best to record.)  
ii) Distinctions:

(1) Appurtenant vs. In gross – Appurtenant ( runs with the land.  In gross – belongs personally to holder.  
(2) Affirmative v. Negative – Affirmative permits holder to perform action on land of another that would otherwise be trespass.  Negative permits holder to demand owner of servient tract desist from actions (e.g. no brick wall) ( neg always appurtenant.  

(a) Fountainebleau Hotel:  Spite wall creates shade on neighbor.  Court rejects implied negative easement.  No showing of INE by prescription (hurts development), estoppel, or implication (light not like landlock).  Most imp: NO NOTICE – unwritten negative easement disfavored.  
iii) Creation ( express, implied, prescription, estoppel
(1) Implied easements:  From conveyance of land that divides two parcels
(a) Necessity—show (1) prior common ownership; (2) no access to public road.  

(i) Schwab – Landlocked parcel.  Necessity rejected b/c P’s created situation.

(b) By implication—must show (1) common ownership; (2) continuous & obvious prior use.  Disfavored.  Schwab -- road never extended to property.
(c) Implied by reservation—O kept using land.  Disfavored.  

(2) Easement by prescription (like adverse possession).

(a) Elements:  (1) Beyond SOL (like AP); (2) Open and notorious; (3) Continuous; (4) Adverse/hostile (w/o permission); (5) Claim of Right

(b) Warsaw—driveway trucks, D makes building to block.  Outlier case.  Held P acquired PE, ordered tear-down of building.  Note claim of right problem—P tried to negotiate.  Policy:  reduce litigation.  Dissent:  Pay FMV; invoke equitable power.  Concurrence:  Need legislature to modernize.  

(3) Easement by estoppel ( no revocation 

(a) Holbrook—License to use roadway may not be revoked after P, w/ D’s permission, used roadway to build residence, maintained & improved road.  

iv) Termination – Four ways:  (1) by deed releasing; (2) two estates ( common owner; (3) adverse possession; (4) abandonment through nonuse.  Changed circumstances not suffice.  
v) Misuse – Penn Bowling:  Penn had right of way easement but misused using it to serve both dominant tenement and adjacent land (bowling alley sat on both).  Rule:  misuse does not forfeit easement, unless it’s impossible to sever increased burden.  Remedy:  Enjoins use until alterations made such that only dom tenement enjoys E.
vi) Policy—Look at these cases in terms of Calabresi box (59) – note also parties could have bargained ex ante, but didn’t and now want to be rescued.  
vii) Conservation easements:  Negative easements in gross(held by gov’t.  Need legis.  
b) Covenant – 
i) K in which owner agrees to abide certain land use restrictions for another.  Can be either affirmative or negative.  Private system of governance rules.  
ii) Enforceability against Successors:
(1) Equitable Servitude ( enforceable against successors by injunction
(a) For burden to run against successor, there must be (1) intent; (2) notice (deed, actual, inquiry); (3) touch and concern the land.  For benefit, need (1) intent; (2) T&C.  Tulk ( Leicester Sq. Covenant runs against successor b/c notice.

(2) Real Covenant ( remedy at law - arcane
(a) For burden: (1) intent; (2) horizontal privity (L-T, grantor/ee); (3) vertical privity; (4) T&C.  For benefit, same but no horizontal privity req’t.  
(3) 3d Restatement – K approach.  Servitude running to successor created by (1) contract or conveyance that (2) is in writing (complies w/ Statute of Frauds).
(a) ( Direction of Liability Rules   

(4) Notice and the Common Plan (Implied Reciprocal Restrictive Covenant)

(a) K Theory:  Common plan shows other parties were intended 3P beneficiaries

(b) IRRC Theory:  Sanborn – Gas station in subdivision.  Title unrestricted, but neighbors are restricted.  Blocked by IRRC—new owner succeeds to burden of O’s implied recip promise.  To run w/ land, IRRC requires (1) original common owner; (2) notice (actual, constructive—inquiry notice of neighbors, uniform pattern of use); (3) common plan 
(i) Policy:  Protect earlier buyer’s expectations; covs promote total value
(5) Method((1) Is there a restriction?  Express or implied.  (2) Against whom?  Promissors and sucessors (notice req’d—common plan, inquiry notice).  (3) Who can enforce?  Express promissees & successors, 3rd party beneficiaries.  

iii) Defenses:  
(1) Equitable defenses:  Laches, estoppel, unclean hands, waiver, abandonment, public policy (Shelley)
(2) Changed conditions:  Bolotin—Lot subject to covenant has no value as residence, but high commercial value.  Rule:  Unenforceable if changed conditions render restriction inequitable & oppressive.  Held:  Must show purpose obsolete – not here b/c lot serves as a buffer.  Thus, showing higher econ value insufficient.  
(3) Abandonment:  Peckham:  Day care in subdiv w/ covenant.  No abandon unless cov habitually and substantially violated.  Here only 5 bus’s in 1600 homes.  
(4) Laches:  Peckham:  (1) Knowledge or opportunity to discover; (2) unreasonable delay; (3) damage to D.  Fails here b/c  objected.  

(5) Estoppel:  Peckham:  (1) admission/act inconsistent w/ claim; (2) reasonable reliance by other on act; (3) injury.  “Clear & convincing evid.”  Disfavored.  
(6) Public policy:  Peckham:  Child care imp, but only legis should override cov.  

iv) Conservation Easements
11) Takings:

a) 5th Am purpose:  Bar gov’t from forcing some from to bear burden alone.  

b) Four Questions: (1) What is property for TC?  (2) When does gov’t take it (short of phys possession)?  (3)  What’s public use?  (4)  What’s just compensation?

c) Eminent Domain ( solve holdout problems
i) Distinguish police power(protect health/safety (e.g. stop noxious uses).  No compensation req’d.  

ii) Just Compensation:  Miller – FMV at the time of acquisition (no increase for gov’s plan).  Under-compensates (no subjective value, social capital).  
iii) Public Use:  (1) direct gov’t use; (2) transfer to private owner, full public access (Thomas stops here);  (3) transfer to private owner for gen’l “public purpose” of economic development (Kelo)
(1) Kelo:  Limit holding thru process factors:  (1) private beneficiary unknown; (2) plan initiated by gov’t(public purpose (Kennedy: public can’t be pretextual beneficiary).  Defer to city re land needed—plan is integrated whole.  Reject reasonable certainty standard for accrual of public benefits.

d) Regulatory Takings
i) Inverse Condemnation Claim – gov’t should have condemned property in order to take its action.  (Mahon).  

ii) Mahon—H & B share two beliefs: (1) No taking if state is abating nuisance per police powers; (2) Taking if state takes too much.  Debates:  (1) broad v. narrow police power.  (2) denominator (H: abolish estate recog’d in PA—taking whole right to mine; B: whole parcel, beware conceptual severance); (3) avg recip of advan (H: prove in indiv law, e.g. height limit; B: stops harm ok; societal approach).

iii) Penn. Central ad hoc balancing to determine “too far” 
(1) Method:  Treat parcel as a whole.  

(2) Factors: (1) economic impact—interference w/ investment-backed expectations causing diminished value (existing use vs. future devel; how much is left?; reasonable invest return?); (2) character of action (physical invasion v. adjustment of benefits/burdens to promote common good); (3) reciprocity of advantage (singling out or comprehensive plan?); (4) purpose of action (prevent nuisance-like harm or exploit private parcel for city purposes).
(3) Penn Cent.: no interference w/ existing use—just future devel; no singling out b/c comprehensive landmark plan.  Rehn dissent:  singles out; nonconsensual servitude not shared by neighbors.  

iv) Physical Invasions:

(1) No Perm Physical Occupation – balance w/ thumb on scale for Owner

(a) Kaiser-Aetna—Pond case.  K opened pond to ocean; gov asserts navigable servitude (non-possessory!). Taking: Consent of gov’t ( property based expectations.  Note servitude will lead to actual physical invasion(infringe right to exclude.  
(b) Pruneyard—CA recognizes free speech rt in mall.  No taking: No econ harm (speakers orderly; mall can impose time place manner limit); rejects per se invasion rule; mall already open to public.  Judicial taking!  Marshall concur:  Broad power to redefine property but need limit for private autonomy.
(2) Permanent Physical Occupation – per se taking

(a) Loretto—Cable wire.  Minor but permanent physical occupation = taking (possessory).  Easy line-drawing.  Special injury from stranger invasion.  

(b)  Nollan:  Permit conditioned on public right-of-way easement to beach.  Permanent physical occupation if indivs have “permanent & continuous right to pass.”  Distinguish Kaiser as navig serv (limits to its facts, & calls into q possessory/nonposs distinction).  Also unconstitutional condition.  

v) Regulation of Use (no physical invasion)
(1) Econ viable use remains ( Balance w/ thumb on scale for Gov’t
(a) Penn Central ( balance

(b) Keystone ( coal in PA.  Distinguish Mahon: (1) public purpose(not just benef homeowner, but health, enviro ( akin to nuisance; (2) avg recip of advantage – burden offset by benefit (Brandeis!) (3) minimal diminution of value ( only 2% must be left in place; reject conceptual severance attempt.

(2) No Econ viable use ( per se taking
(a) Lucas—House on coast.  Complete extinguishment of value ( compensation req’d.  Threshold:  FN 7: Extinguish distinct interest that shaped reas investment expectations ( return of conceptual severance.  (Not elimination of all econ viable use (could go camping).) 
(i) Unless nuisance under common law.  Note nuis based on balancing!

vi) Denominators & Baselines after Lucas
(1) Palazzolo:  Waterfront parcel transferred from corp to P after coastal statute.  Rule:  Transfer is not a per se bar on a valid Takings claim.  Policy:  capricious effects (e.g. elderly relative not sue(hurt family).  Hobbesian stick.  
(a) Problem:  Which statutes are part of “shared understanding” after we abandon positivism?  Zoning yes, but coastal no?  ( Tax on gov’t ability to regulate, huge gov’t liability (Stevens dissent).  Court not resolve b/c alternative ground: no total deprivation b/c of upland parcel.  

(b) O’Connor:  Factor in 

(2) Tahoe Sierra:  32 month moratorium.  Rule:  Temporal limit does not take total value.  So Penn Central, not Lucas, applies.  Distinguishes First English (If reg struck down as Taking, & gov’t abandons, it must pay for time of taking).  Majority says that Ct has never addressed conceptual severance.  
(a) Strategic behav:  Acquire lease after moratorium.  Sol’n:  New owner can only buy kind of Takings claim prior owner had.  
e) Rent Control (771)

i) Rent control is has always been upheld in Supreme Court – standard is that landlord must be reasonably compensated.  
ii) Pennell (1988) – City can make “tenant hardship” a factor in determining whether to permit L to raise rent.  Scalia dissent:  Impecunious state of T not L’s fault, so L shouldn’t have to remedy it.  

iii) Yee v. City of Escondido (1992) – B/c of statute & ordinance, mobile home owner had right to occupy pad at below market rate indefinitely, and right to sell at a premium to successor (  No per se taking.  Balancing challenge not preserved.  
iv) Lingle v. Chevron USA (2005) – HA statute controlling the rents oil companies could charge gas stations failed to ‘substantially advance’ its state consumer-protection objective because it didn’t prevent price increases.  Supreme Court nevertheless held this is not a Taking b/c substantial advancement was not req’d by Constitution.  

