Conceptions of Property
1. Right to a thing: in rem; 2. Bundle of rights: varies by context and policy 
Strategies for delineating property rights:

Exclusion: Task of judges/law is to back up the owner’s authority re: what most valuable use of land 

Governance: prescribes rules re: uses w/o considering all options- come from social norms, contracts, govt regs, or CL.

Coase Theorem- bargain ex ante for right; problems: rational maximizers; value monetization; hold out; bilateral monop

Placing the entitlement
Property Rule: state determines entitlement if want to remove must buy voluntary transaction- holder determines value

Liability Rule: Someone can destroy the initial entitlement if willing to pay state determined value 

Inalienable Entitlements: Transfer unpermitted between willing buyer and seller.  State determines initial entitlement
Limitations to right to exclude: defense of necessity- life or limb @ stake; prescriptions/easements- (right of way); contracts; AP; policy- industry survival; taking; discrimination/constitutional infringement-  state can’t enforce discrim. 
Trespass to Land- interference with possession of land- invasions by objects
(Jacque) [mobile home] - regardless of measurable resulting harm right to exclude others from private property SL here  

POLICY: Right to exclude: prevents self-help; protects economically productive use; autonomy, safety, security expectation 

(Hinman)[airplane] air incapable of private ownership except to the extent it’s actually used or occupied- ignores ad coelum.
POLICY: acquiring ubiquitous air privileges would be impossible; no liability unless actual harm (Causby)
Repeated trespass (Baker- hunting club) Equity will not enjoin a mere trespass unless repeated for single cause/purpose,  injury is irreparable, full/adequate relief cannot be granted at law through damages—here interference w/ work; destroys U/E 

POLICY injunction > damages: bargaining; $ not enough to deter; protect right to exclude; not huge threat to industry 

Building Encroachmens:

Ex ante approach: (Pile) Permanent occupation of another’s land= continuing trespass with no weighing of costs and benefits and protected by injunction.  if invasion known/don’t act considered intentional DESPITE GOOD FAITH
Ex post approach: (Golden) If good faith, and slight, Π’s use unaffected, damage to p much < than the cost of removal that unconscionable, then mandatory injunction can be denied and Π compensated with damages- consider laches!
Nuissance- interference with U/E- non-tangible invasion ****see pg 7 for more nuisance
(Hendricks) Water well v. septic tank- no nuisance b/c well reasonable use of the land- no liability

Private nuisance = substantial, intentional and unreasonable interference with the private U/E of another’s land. Conduct is: intentional and unreasonable; negligent or reckless; results in abnormally dangerous conditions or activities in an inappropriate place; recovery limited to Πs who suffer a significant harm to their property rights
Acquisition of Property: 
First possession- TO( LO(prior captor(captor(hunter (mere pursuit)( malicious interferer 
Capture/Occupancy/first possession/wild animals- concern with efficiency and incentives to invest/free riding 
(Pierson) Rule of Capture: unequivocal intention appropriating animal to individual use, depriving of natural liberty, certain control OR mortal wounding + continued pursuit; LO constructive possession unless TO (by capture)

POLICY: encourage efficiency over sport; minimize litigation by pinning down one clear winner among pursuers

(Ghen) whales- custom-define as capture b/c policy— incentive for investment and perpetuate industry; worry about free riders
(Eads) boat diff from whaling( Abandoned property acquired by actual taking with intent to reduce to possession- require persistent efforts/due diligence encourage efficient and innovative investment but discourage free riding  

(Hammonds) oil and gas like wild animal- back in ground fair game ( anything extracting under own land is yours but slant drilling= trespass argument: captured & continued “pursuit”- machines on tap ready at any time like animal “on leash”

(Keeble)  malicious interference not ok (intent & knowledge) disturbed Π’s productive use of land (livelihood) (competitively using adjoining land: ok) ducks v. school; must show malicious intent is bad for society & not merely creates unfair competition
Tragedy of the Commons: for open-access resources, entry is free and users have neither the rights nor incentive to manage or invest. Problems arise when independent actors over-capture. Solution- cap and trade system with entitlements
NOTE: No general rule that can’t reap what didn’t sew; but…see Creation section

By creation
(INS) Hot News Abandonment extinguishes property rights- question of intent—court looks at investment and denounces unfair competition. Distinguishes this as quasi-property right good against competitors (as opposed to public).
Copyright law: trade off in encouraging creation v. public interest in use of same thus length of time important!!!

Fair use defense- Purpose/character of use; Nature of copyrighted work; amount/substantiality of portion used; effect of use for the potential market/value; Valid purposes—Criticism, Comment, Education, News, Reporting

(Eldred) uphold extension of CR to further purpose of provision (further creation immediately and then put into public domain) not Constitutional if: benefit of extension for private interest and not for the public; threatens to undermine the expressive values the copyright clause is meant to protect; no justification in clause-related objective (here none?)
(Trenton) Inventions high chair Want to keep open room for natural progression of incremental improvements- liability rule here for unjust enrichment, not property rule- in personam quasi property right; novelty needed for patent

By Accession & Ad Coelum

Principle of accession: ownership of unclaimed resource assigned to owner of some other resources w/ relationship 
Doctrine of Accession one mistakenly takes up physical object belonging to another & transforms it through labor into fundamentally diff object
(Wetherbee) hoops. If change to new species of thing through labor just compensate owner for original value of thing—must be in good faith; problem: subjective value not taken into account
(Edwards) cave ad coelum  Court can order a trespass onto someone’s property when necessary to determine if that person is himself trespassing- but Hinman? discrete # of parties (can bargain) doesn’t threaten industry/public benefit  
Discovery/Finders- staus quo LO> finder

Reject jus tertii defense—only determine who has superior title between the parties of dispute, not between 3rd party
F > LO IF: Lost in ordinary sense; Lost for considerable time; F acted commendably; LO not in possession of premises; LO didn’t know of thing

LO> F IF: mislaid (lost for short time ); F is dishonest, trespasser or agent; in/under ground or in private place/possession of LO
(Armory) chimney sweep F> all but TO
(Clark) F1 > F2 as long as no abandonment 

(Anderson) Converter 1 > Converter 2.  **POLICY: want to keep w/ person most likely to get back to TO
Abandonment is matter of intent ( burden is on F2 to prove intent / abandonment once prior possession proven (difficult)
Non derogation from grant ( can’t count prior possession against the person you sold it to

Constructive possession wins (A leaves B note and then C steals- B wins v. C)

Bailment – custody transferred but title not transferred; agency- belong to employer if acquired in official capacity

**POLICY re treasure trove that overrules general status quo that LOs prevail over Fs & Fs often awarded title to get treasure back into circulation. In this instance policy would not favor keeping property w/ LOs to facilitate TO reclaiming possession b/c TO is long gone.
Competing Principles of Acquisition 

(Fisher) beehive LO= constructive prior possession of things found on his land (accession) v. trespassers (1st possessors)
(Goddard) LO > F when thing is buried in land even if unnaturally (meteorite- accession)
(Hannah) F> LO b/c lost in ordinary sense for considerable time, good faith, no actual possession of  property by LO; LO no knowledge of broach; not necessarily owner of everything on surface of land  
Adverse Possession- trumps TO
Requirements: 1. Actual (physically there, excluding, opp for action for trespass) 2. Exclusive 3. Open and Notorious (to give notice to TO) 4. Continuous (only as much as nature of place requires- summer home) 5. Adverse under a claim of right (w/o permission, license, or lease of TO; some courts require adverse possessor to have a good faith belief that he’s entitled to possession, some the opposite, and some don’t care) (Color of Title—paper giving a right to the land; thumb on scale) 6. PLUS the SOL must run 7. privity (don’t want to encourage continuing trespass)
***POLICY of AP: Protects reliance interest; discourage sleeping on rights; privileges active exploitation of land; reduces TC of determining title.

AP can’t be claimed against the federal govt and some states 

(Ewing) good faith was important- had title just void; Key element here was NOTICE.   
(Carpenter) [cornfield] Court rejected her AP claim because of a lack of good faith claim of right.  discourage squatters
(Howard) description in deed did not match houses –occupancy during summer + continued existence of improvements on land = “uninterrupted” possession; privity is established where successive purchasers received same mistaken deed
Things too private to be property/personhood
(Moore) don’t retain possessory property right in body parts (cells) after removal to uphold conversion- expectation of losing cells limits rights to them- any important interest protected by informed consent/fiduciary duty- liability rule
**POLICY: chilling effect on medical research( want to incentivize creative and innovative medical research

SOLUTION: entitlement in hands of party who is least capable of getting the Leg to come up with a better solution (give to patients- market exists anyway- giving no say to body owner screws them( force the legislator to address the problem 

(Newman)[eyeballs]  next of kin have a property right in the body parts of deceased– for the purposes of due process; CA legislator DECIDED this is property interest- put burden on them to bury body of kids so benefit of burden too

Moore( had DP –voluntarily offered cells (had expectation to give cells up and not get back); Newman may not apply to living
(Hecht) frozen sperm cells quasi-property in probate system. Interim category that entitles them to respect b/c of potential for human life/fundamental right to procreate differentiate from Moore: intent of maintaining control; industry in jeopardy v. family interest; small number of parties and rare cases- maybe limited to family/probate court. Sui Generis issue – anxious to avoid notion that creating new law of body parts
Things too public to be private property
Navigation Servitude- right to use all navigable water- No entity acting under State law has the power to obstruct or interfere w/ the public’s right to free use of waterways for transportation- commerce clause. Land under Nav H2O may be privately owned (but subject to public trust)

Navigable Airspace- Fed govt has ntnl sovereignty in air space and grants public right of freedom of transit in air commerce through nav airspace. Fed law trumps ad coelum rights- But (Causby) if disrupt U/E could be nuisance / taking issue- just compensation + easement by court 

Public Trust Doctrine Land under tidal waters belongs to public up to the mean high tide line (wet sand)
(Lake Michigan) expand campus on lake bed. Primary purpose must be to benefit the public. (Kelo- can include incidental private benefit and economic development counts) Slippery slope argument – could lead to projects where public wouldn’t benefit.  BUT there were multiple levels of review, publicly elected officials did not object-- Can’t choose to use public trust in this way b/c future generations’ rights infringed 
(Oregon) custom; hotel can’t fence dry sand beach. 1. ancient usage 2. uninterrupted use (not nec. continuous) 3. peaceable use free from dispute 4. reasonableness of use 5. certainty- visible boundaries 6. custom known and used by all not shoddy couple of people 7. not repugnant/inconsistent with other law (law says right to exclude + trespass illegal—here exception to law not inconsistent) 

CUSTOM OVER PRESCRIPTION: gives right to whole beach not just piecemeal plus maybe no pres. b/c semi-consent 
Limitations on right to exclude/Privilege
Public accommodation--The more you open your property to others for your economic advantage, your property rights become increasingly subject to their legal interests and rights 

(Shack) migrant farm worker Property law is limited by human values and right to autonomy can’t deny workers receiving medical/legal aid POLICY: right to exclude as standard not rule
(Intel Corporation) trespass to chattels requires actual damage/harm for remedy- can use self help but don’t get injunction- he can’t either- value of open internet too strong to get right to exclude w/o real damage to chattel
(Uston) When property Os open their premises to the general public in pursuit of their own property interests duty not to act in an arbitrary or discriminatory manner towards persons who come on their premises- extreme w/ card counting
Self-Help- general rule not ok for real property but ok for chattels
(Berg) Real Property self help ok when 1. LL is legally entitled to possession (b/c of breach, etc) and 2. means of re-entry are peaceable LL-tenant changed locks- assumed non-peaceable b/c if had been home would have been an altercation POLICY: interest in land too great, immovable so no concern will leave with time expended; discourage confrontation and encourage use of legal system; no self help for commercial real estate
(Williams) Personal Property car( same reqs but here no assumption of violence problem: encourages violence?  Williams sues for conversion, i.e. wrongful repo of car at night after payments not made; POLICY: cots to go to court > giving up personal property
Necessity: 
(Ploof) justifies entries upon land and interferences w/ personal property that would otherwise be trespass to avoid substantial harm, esp preservation of human life.  POLICY: no chance to bargain; sudden- liability for damage 
Custom: McConico (hungers allowed to pursue game w/o permission). NOTE: look to Oregon v. Thornton (walking on public beach use)
Constitutional Trumps
(Marsh) 1st amen  free speech- state action= similarity to municipality right of person to exercise right of communication and right of the public to receive those ideas must be balanced against privacy rights of property owners; RIGHT to info. Company town = town center
(Shelley) Judicial enforcement of a racial covenant is “state action” violating 14th Am Equal Protection Clause
(Bell) lunch counter. Property voluntarily serving the public can’t receive state protection when O refuses service based on race. Ct didn’t explicitly say enforcement of trespass law motivated by racial prejudice is state action. Then, CRA of 1964 passed.
**NOW: To get the right to speak on private property, analogize to Marsh and make it clear to a shopping center (Universities, Military base, Gated communities with shops and schools, Retirement homes, etc).  Need for audience to hear message, lack of other options, best place available, etc.   

Forms of Ownership
Present Possessory Interests 

Fee Simple Absolute:  No Natural End. “To A and his/her heirs” or “To A in fee simple” or “To A.”  

Life Estate: “To A for life, and then to B” (life estate in A, remainder in fee simple in B).  Alienable by gift or sale, but not by will. Can only give away what you have
Fee Simple Determinable: ends automatically upon occurrence of named event, whereupon grantor/grantor’s successor takes property. (event may never happen). “As long as.” Auto back to grantor. AP starts tolling automatically if doesn’t take property 

Fee Simple Subject to Condition Subsequent: interest does not automatically end but can be ended by action (self-help or lawsuit) by the grantor or grantor’s successor (right of entry or power of termination).  “To A, but if or “on condition that,” “provided that,” “provided however,” and “if” Non-automatic back to grantor. AP only starts once O reclaims 
Fee Simple Subject to Executory Limitation: the interest is automatically cut short by the following executory interest upon the happening of the contingency.  

Future Interests 
Interests Retained by the Grantor (reversionary interests)

Reversion (follows a life estate, some leaseholds)

Follows the natural end of a life estate and in other contexts where owner hasn’t disposed of the entire fee.  
Possibility of Reverter (follows a FSD)

Interest reserved to grantor that follows a FSD. O automatically gets the property back if the condition built into the grant occurs.  “To A as long as condition, then to O” or “To A as long as condition” (explicit or implicit). Right of Entry/Power of Termination (follows a FSSTCS)
Right of entry may no longer be exercisable under doctrine of laches  

Interests Created in a Grantee (where grantor simultaneously creates an interest in a third party)

Remainder: Follows a life estate. “To A for life, then to B, C and their heirs.” Subject to two conditions: 1. Must be capable of becoming possessory right after life estate ends 2. Can’t divest/cut off any prior interest 
Indefeasibly vested—sentence above. Identity of takers (B/C) is known and no other contingency that must be fulfilled before their interest is ready to become possessory other than A’s death. And no condition subsequent can cut short the remainder.
Contingent—a condition precedent prevents the remainder from being vested.  “To A for life, then to his children and heirs” or “To A for life, then to B if he graduates from h.s. by age 19.”  Some uncertainty remains as to the identity of the class of takers or the occurrence of a condition.  When the uncertainty is resolved, the remainders vest in interest.  

Vested subject to complete divestment—if occurrence of a condition can cause the interest to shift to someone else.  “To A for life, then to B; but if B fails to graduate by 19, then to C.”  (A has life estate, B has a remainder subject to complete divestment with a condition subsequent, C has a shifting executory interest.)

Vested subject to partial divestment (or subject to open)—“To A for life, then to his kids & heirs” where B/C are kids already alive at time of grant. Since class is subject to open, B/C have vested remainders subject to partial divestment.  

Executory Interest: Interest in a transferee/3rd party that divests or cuts short a previous interest doesn’t become possessory upon the natural end of the preceding interest. When a condition subsequent cuts off a defeasible fee, the following interest (B’s) is an executory interest. “To A, but if alcohol is consumed on premises, then to B.” 

Conveyance: transfer btwn living persons—grant, sale, gift!

Divise- left by will; takes effect at death; validity judged at time of death

Inheritance- passing of property to heirs w/o will- law designates heirs as successors in  property in succession from spouse- children- and increasingly remote till gets to state (not heirs till you die) 

Alienable- property that can be conveyed but not divised or inherited
Must always account for all of property interest
(Williams) holographic will- tried to find intent of testator “to have and to hold during their lives” and “if any of them marry their interest ceases” + “not to be sold” fee, it can’t be subject to this restraint on alienation (a life estate, however, can be subject to a restraint on alienation) it was less than a fee simple- life estate reverts back to O argument: will usually intends to give everything- not even sure what intent was; now tons of O’s heirs instead of Ethel 
(Klamath Falls) when executory interest following fee simple is void due to RAP the prior interest is absolute unless clear language indicates not meant to( invalid exec. Interest implies reverter back to grantor

Numerus Clauses: menu of forms of ownership is fixed, finite, and closed.  Can’t create a new form of ownership  
Mediating Conflicts of interests 
Waste- For life estate only!!! How to deal with present and future interests conflicting; to determine weight of restraint, defer to intent of grantor
(Brokaw) mansion (turned on “my residence”) waste= material change to nature & character of property in a way adverse to what the grantor intended even if its value is enhanced. But exception when absolutely no economic value (Melms)
Affirmative waste: life T takes affirmative action that is unreasonable and causes ‘excess’ damage at time of injury 

Permissive waste: life T fails to take some action and the failure to act is unreasonable and causes excess damage
Ameliorative waste: affirmative act significantly changes property but results in an increase in its market value (Brokaw)

We look unfavorably upon restraints on alienation (ie restrictions on sale or conveyance of any property right) selling, leasing, sub-letting, granting an easement. Some can apply to a life estate
(Lauderbaugh) conditioning sale to members of assoc not ok b/c membership so vague and discretion so broad that this could amount to a complete restraint on alienation-- ok if it was reasonable and narrowly defined 

(Toscano)- conveyed to boy scouts not for sale only for their use – can’t say no sale but for their use ok here as defeasible fee

POLICY: socially beneficial- encourages donations to charity; can’t say to bob for bob’s use only 
Rule Against Perpetuities (RAP)** look to chart
Invalidates interests that give too much control to “dead hand.”  Promotes alienability of land ad expense of grantor’s intentions.
Time period: lives in being plus 21 years
Will all interest vest (in interest, not possession ) w/in period, such that all contingencies re: identify of takers / named events will be removed?
Savings clauses refer explicitly to the possibility of invalidation under the RAP and specify a backup plan 
Reforms:
Wait and See for CL RAP period: wait and see if interest vests remotely or not.  Problem you don’t know for a while.

Wait and See for CL period or 90 years: allows for a 90-year alternative period.  

Interpretation and Implication: drafters or courts may insert a perpetuities savings clause or otherwise reform an interest.  Or uphold interest that wasn’t closed, but deny it to the member joined too late.  Rejects all-or-nothing approach.

(Symphony Space) commercial transaction is subject to the RAP.  No lives stated so RAP starts tolling when interest created +21 yrs later
Mediating Conflicts Between Co-Owners
TIC- assumed unless stated; separate (independently descendible, conveyable, divisible) but undivided (each T has right to possess whole of property) interest.  No Survivorship. No ROS—goes to heirs; only need unity of possession 

JT- 4 unities @ time of creation: time (vesting), title (same instrument or same AP), interest (same like fee simple, life etc), possession (right to possess whole); any destroyed( TIC power to unilaterally transfer his interest while living. Surviving T automatically acquires interest of another when the other T dies. Technically nothing passes; the deceased JT’s interest is simply extinguished
TBTE- same 4 unities above + marriage; ROS; no unilateral severance; divorce( TIC
Community Property property acquired during marriage automatically become CP.  Each spouse has a right to possess the CP, but any alienation or encumbrance must have the consent of both spouses.  Property acquired before marriage is generally separate but may become CP through commingling with CP.  Upon divorce, CP is subject to equal division.  
(O’Brien) what is property for marriage? Medical license? YES  Equitable distribution is based on premise that marriage is an economic partnership to which both contribute; facts contributing to her interest: length of marriage/how much devoted to pursuit; sacrificed own education/career (relocated) share of contribution as spouse; value: forward looking approach: enhanced earning capacity and share depending upon above factors; But says marital fault not a proper consideration; Problems with this approach- locks spouse into profession
To destroy:

Severence (alienating share in JT): turns JT into TIC- convey interest and break unity; straw to 3rd party and back; to self
(Harms) Two theories of what a mortgage is ( Lien – security interest in property (one party has possession, other has security interests in land) Title – mortgage gives title to mortgagee/lender  mortgage does not sever- just lien 

Partition (in kind or sale): by anyone, any time for any reason; legally divides up property by share and ends co-tenancy

(Delfino) [garbage] presumption against sale unless: 1. impracticable to split land (oddly shaped, many owners) 2. interests better served—here her being carved out of road, water etc.; presumption for in kind b/c: this is D’s home, actual and exclusive possession for substantial amount of time and she derives her livelihood from this land  
Ouster: actionable wrong. TEST: (1) Must make clear, unequivocal demand to use land that is in possession of another and (2) that Co-T must affirmatively reject. (Gillmor) grazing land. Δ was w/in rights to use land, but not w/in rights to exclude other co-T from using land, too
Proving and Recording Title

Nemo Dat- No one can give that which he does not have; Derivation principle – transferee’s rights derive from those of the transferor (exception: good faith purchaser)
Race: the winner of the race to record prevails
Notice: a subsequent bona fide purchaser wins unless he has notice (actual, constructive, or inquiry)-  recorded interest gives constructive or “Record” notice (no notice and he wins)
Race-Notice: a subsequent good faith purchaser wins only if no notice and records before prior instrument recorded. (Rare)
LL-Tenant Law
Leases
Term of years: fixed time at which it terminates. Neither LL nor T required to give notice before terminating
Periodic tenancy: lease automatically rolls over for a stated period of time.  Requires that each party give notice to the other if they desire to terminate the lease.  

Tenancy at will: tenancy lasts only long both parties wish.  Either party can terminate at any time for any reason.  

Tenancy at sufferance: exists when an individual who was once in rightful possession holds over after this right has ended.  Differs from trespassing b/c entry was not wrongful.
Independent Covenants Model

(Paradine) all covenants must be performed w/o regard to whether other covenants have or can be performed- rent still due even though no use of premise (unless LL at fault); T bears risk & is residual beneficiary unless specifically provided otherwise
Exceptions to Paradine

(Smith) Actual eviction or ouster by LL. Partial physical ouster completely absolves T from paying rent, Can’t apportion pieces- wall which encroached on D’s land- degree of ouster not important unless no physical exclusion 
(Sutton) [eatage] Caveat lessee. T cannot escape obligation to pay rent whether premises fit for intended purpose or not; LL makes no implied warranties or implied covenants about what will happen in the future. Policy: worry about ensuring agricultural success in the future.
(Marrable) Legal implied warranty of fitness if LL in better position to determine fitness; no implied warranty if T in just as good position; realistic opportunity to inspect land; Short-term, immediate rental (beach house) – doesn’t make sense to put burden on T
(Blackett) Constructive eviction: very substantially deprived T of quiet enjoyment of leased premises for a substantial time; Covenant of quiet enjoyment read into all leases Though LL didn’t create condition (night club), it was w/in his control to correct, require actual abandonment of land usually-- what makes constructive eviction equivalent to actual eviction.

Dependent Covenants & the Emergence of the Modern Lease

Common Law Landlord remedies for abandonment

Treat as surrender and accept( T released from obligations under lease, But L can sue for damages – owes amount from when surrendered to when accepted; Good option for L if apartment has increased in value since T rented

Re-enter and re-let on T’s behalf( Makes sense when market has gone down – can sue T for difference b/w his rent and current rent collected from second T (not FMV) period re-letting must stay w/in original lease term (Kerr)
Do nothing and sue for rent as it came due( But, there’s a non-waivable duty to mitigate (Kridel)
mitigation= must make reasonable efforts to re-let and have a reasonable basis for refusing to rent to this tenant—must show that this tenant is not as good or is not suitable, for objectively reasonably bases (per contract law) “lost volume” argument ( LL still has more vacant units than if T1 had remained in his apartment T1 going to say that apartments are not interchangeable (the apt was special, maybe a corner unit)  

Option 1 requirements: Tenant’s state of mind must be to abandon the leasehold; LL’s must be to accept the abandonment and retake.  Doctrine of surrender, based on contractual release of liability.  LL and T can extinguish a leasehold by agreement.  

Default: unless lease explicitly says L can re-let, once there is a new T this = LL’s acceptance of surrender 
Under a lease, possession of property shifts from lessor to lessee, who can exclude or bring actions against a 3rd party for interfering w/ the possession (not full ownership).

Subleases transfer increasingly smaller interests in the land; assignments alienate the lease entirely, so no ‘carving out.’ Even if assignees don’t have privity of K w/ LL, there is privity of estate that brings along covenants that run w/ land (owe rent to LL, not to sublessor, like sub-Ts would)
(Kendall) L must have a commercially reasonable objection to commercial subletter- no arbitrary refusal. Standard of commercial reasonableness; good faith and fair dealing (contract) Reasonable=  can’t w/hold consent in order to claim a surplus, b/c would be getting more than he bargained for—but financial responsibility, suitability of use for particular property, legality of proposed use, need for alteration of premises, nature of occupancy (office, factory) are reasonable
**POLICY: Leases as Conveyances Disfavor restraints on alienation, particularly forfeiture ones.
Condition of the Premises/IWH
(Javins) Implied Warranty of Habitability measured by housing regulation standards exists for leases of residential dwelling units, and breach of IWH in way that affects T’s health and safety gives rise to remedies for breach of K (no need to abandon) non-waivable; Ok not to pay rent.
Why the shift from CL to K?? old CL rules re: property outside of K law based on idea that land itself is what is valuable but today housing urban market- about habitability; not renaissance repair; more mobile so don’t want to invest as much ourselves 

Why IWH? look to consumer protection- LL benefit by selling something T buy in reliance; LL in much better position to inspect; purchasing for discrete period of time with reasonable expectation habitable during that time; unequal bargaining 

Remedies for IWH violation: (1) Recission of lease by T; (2) Order directing specific performance of IWH (3) Action for damages for breach of IWH (4) Withholding all/some rent (5) Set-off against rent liability if LL sues for unpaid rent
Potential Problems with IWH: price poor people out of housing market Rent Control to prevent LL’s from upping rent now that IWH but even this not so great; GOAL: to push conditions up
Co-ops, Condos, & Common Interest Communities
Co-ops- Occupants lease their individual units, and collectively own the building by holding shares in a corporation that has title to the property.  Ts are their own LL.
Condos- Occupants own individual units like fee simple absolute. Collectively own common area. Typically freely alienable.
Problems with collective housing Inefficient decisions: interests of members often diverge, Transaction costs of decision 

Governance by: Articles of Incorporation(K through deed in advance), Board of Directors (elected democracy)
Restrictions on board impositions( reasonableness test: burden must not substantially outweigh the benefit, from perspective of whole community not individual owner; must be enforced uniformly; can’t violate public policy why? 1. balance free speech, rights, assumptions 2. don’t want board w/ too much power 3. religious community > autonomy 

Restrictions on rules in deeds( presumption of validity preserve “stable and predictable living environment” unless: 1. violate const right/imposes substantial burden v. benefit 2. arbitrary 3.violates public policy (on notice, paid for it) (Nahrstadt- cat benefit/burden- had to do w/ legit goals of safety, health sanitation and noise control)

Pullman: business judgment rule prohibits judicial scrutiny of actions of co-op boards taken in good faith and in the exercise of honest judgment in the lawful and legitimate furtherance of corporate purposes; within scope of authority. Defer to Co-Op board’s decision unless 1) not acting for purposes of corpo/co-op, 2) acting outside authority, 3) acting in bad faith
Nuisance **see chart
Substantial (harm), non-trespassory (non-physical/ intangible) invasion of another’s use and enjoyment of land

Two tests:

(Adams) Recovery requires proof of actual and substantial injury/harm resulting from Δ’s unreasonable interference w/ the u/e of property Must be direct entry- you brought it there or know w/ substantial certainty entry of foreign material will result 

Threshold test (good for one being harmed)(CL): If a significant invasion, then nuisance and enjoinable.

Restatement Balancing test (good for gov’t/industry): Looks at both utility of activity and severity of the harm.  Severity must outweigh utility.  **factors on chart!!! 
Gravity: Extent/character of harm, social value of Π’s use, suitability of Π’s use to locality, burden of Π avoiding the harm v. Utility: social value of Δ’s use (jobs, taxes, co. value), suitability of Δ’s use to location, impracticability of Δ avoiding harm 
Locality: (St. Helens) weird b/c jury found smelting not suitable for industrial neighborhood; lack of notice played big role in why nuisance( threshold test (utility of industry prob would have outweighed)
**Compare to Boomer: cement might be diff b/c only so many places to do it
Problems with restatement- Balancing pushes many Πs into damages remedy, gives private party an eminent domain function; Measure of harm is skewed and always will be when defined by market value; No consideration of Π’s idiosyncratic values, future harms, harms to people farther away, harms to ecosystem( Results in under-enjoining

Nuisance per se must satisfy EITHER prong: 
N @ all times under any condition in any location – (Luensmann) [Drag racing] not nuisance b/c not happening @ all times 
N by violating law (statute or CL)( must show violation + nuisance itself though no statute prevents drag racing or defines as N
(Boomer) cement plant threshold test two options- 1. Could grant inj but delay its effect to allow time for tech. creation to mitigate/end nuisance 2. Ct issues inj to comply w/ rule, but says Δ can end inj by paying Π permanent damages and get servitude to commit nuisance on land 
1. Permanent damages determined by lost market value ( how much Π’s property has depreciated (subjective value?)

2. Problem: once there’s a servitude no incentive to mitigate pollution


1. Dissent says court can’t order Π to sell a servitude; basically licensing harm. Taking of private property for private use

a. But aren’t social utility considerations (reason for not granting injunction) = public use?

b. Depends on what counts as a public use, here arguably the cement co (private party) benefits more than the public

2. Injunction – even delayed – will shut down plant.  Harm to public. 

3. Damages provide incentive (to other polluters) to reduce dust (maybe)
4. Ct not proper institution to deal w/ pollution problem**for takings nuisance law doesn’t usually include pollution 
(Del Webb) feed lots for cows cause bad smell and the housing development co. wants to enjoin( Harm outweighs utility
Though Π not normally compensated for “coming to the nuisance,” the fact that the LOs are harmed by public nuisance means the inj must be granted. BUT, Del Webb must compensate Spur. Compensated injunction, rule four.
1. Difference between private and public nuisance is one of degree
2. Courts are less receptive to the “coming to the nuisance” defense because it stifles development.
3. If the harm to the Δ is great and the cost of compensation to the Π is low, we’ll give a compensated injunction

Servitudes
Alternative to nuisance law: resolve conflicts between neighbors by K that commits them to certain behavior regarding use of their land. Servitudes “run w/ land”—binding not only on original Os but on all future Os of both benefited & burdened parcels.

Easements
Right to use another’s property without liability; Non-possessory interest in another’s land; Protected against interference by 3rd parties, but no right to exclude

**Not revocable at will by either dominant T or serviant T
1. Dominant T = holder of easement (extra stick in bundle)
2. Serviant T = holder of land w/ easement (gave up or lost stick in bundle)

Types of Easements

Affirmative: DT has right to make active use of another’s land that would otherwise be a trespass or nuisance

Negative: DT can stop ST from doing something they would otherwise have a right to do

i.e. DT can stop ST from putting up a wall that covers one of DT’s windows

Easement appurtenant (CL presumes this unless specified)
Benefits DT in use and enjoyment of a piece of land-- Runs with the land, not the individual

Easement in gross Benefits DT personally – but not in connection with any piece of land

Can have negative easement in gross i.e. conservation easement – buy right to develop on land to stop others from developing

Easement Creation

Express grant / reservation – written, courts in connection w/ sale of land

Implied – in grant after severance—once owned by same O
 Implied in fact (prior use) 

1. Same O, who used one part of land to benefit the other part (and that it was necessary to do so)
2. At the time of conveyance, the quasi-easement is apparent (i.e. knowledge that can be gained by a reasonable, prudent investigation.) and priced into the conveyance.

3. The use was continuous, and

4. The use must be reasonably necessary if the dominant tract was conveyed to the grantee.  The use has to be strictly necessary if the dominant tract is retained by grantor.

5. same purpose- ie driveway not same purpose as getting goods from one place to the other 
Implied as a matter of law (Cases of necessity)
1. Also have to show that land was once owned by same O
2. Property becomes landlocked by virtue of a conveyance. (Schwab- landlock)

3. At the time of conveyance, there needs to be necessity for DT to use ST’s tract of land;

4. DT cannot create a necessity through conveyance.  This runs against the non-derogation from grant principle.  Grantor should have known better and place easement in the deed.
Prescription – Requirements: - 
1. Adverse and un-permitted use: continual use w/out interference creates a presumption that the party claiming otherwise (permissive use) must bear the burden of proving it.

a. Objective standard for evaluating adverse use.

2. Open and notorious that ST must have known of the trespass: this is a subjective inquiry of ST’s awareness.  This use doesn’t need to be exclusive to DT only (can be open to public).  However, the public cannot sue for an easement right b/c the public is not a single entity.  

3. Continuous and w/out interruption, 
a. Continuous: an act of DT

b. W/out interruption: conduct of ST.  ST can stop the running of SOL by 1) a legal proceeding or 2) obstruction of the land which would give DT a cause of action 
4. For the period of prescription: the period can be tacked on if there is privity.
5. Definite and certain line of travel: a similar line (doesn’t have to be the same) + limited by the purpose for which it is acquired and the use to which it is put. (Warsaw- trucks turning around in lot case)
6. preference for use over disuse of land—query whether planned trumps non-planned?

(Fontainbleau Hotel) one cannot create an easement by prescription in the flow of sunlight across land; since it was not a right of the Π, it doesn’t matter if Δ injures it, so no inj. Building on own property is per se reasonable( don’t get to balancing b/c no inherent right being infringed
Estoppel- Requirements: 
· Grant of permission or license that becomes irrevocable. In a license, the licensor retains possession of the property.  However, if the license creates reliance in the licensee, it may become a non-revocable easement. (Holbrook = had permission for transport to mining- spent money on improving road and built home- not ok to revoke permission) 
· Long term permissive or licensed use by DT + improvements

· Reasonable reliance upon representation made by ST as to the duration of use

· DT made expenditures of labor and capital- improvements and in reliance so that it is inequitable for the use to discontinue

Misuse of easement 

(Penn Bowling) where express easement is appurtenant to one lot, use of easement for another lot is beyond its scope – using an easement beyond its scope constitutes a continuing trespass (same purpose, same lot)

· Until can extricate the uses on the DT and non DT enjoined from using the easement

How to make Easement run with land

Must prove the successor had notice (express or constructive)

Express easement:
· Intent – referenced in the deed
· Notice – actual or constructive (As a matter of law or fact-- 

a. If properly recorded and reasonable that purchaser would discover if inquired

Non-Express easement
· Circumstances of creation of easement
· Notice – same as express( actual, constructive (ex. record notice), or inquiry based.  

a. If apparent upon reasonable inspection @ time of purchase, purchaser bound. Notice of ct. created easements (hard)
Termination of Easements

1. Deed releasing or extinguishing the easement
2. Matter of law when the dominant and servient tract come under common ownership
3. Adverse possession when O of servient tract blocks the easement and O of dominant tract fails to object within the SOL
4. Abandonment by prolonged nonuse (inferential)
5. Not terminated by will

6. Not terminated by misuse or overuse (Penn Bowling)
(Baseball Publishing) written agreement to allow the ptf to advertise on a sign for a certain price, but def returned the checks and then eventually took the sign down.  Ptf sued for specific performance.  Court examined whether the writing was a lease or a license.  A license is revocable at the will of the possessor of the land, though it may constitute a breach of contract compensable with damages in suit.  Court determines writing is an easement in gross. 

1. Couldn’t be lease given to baseball team because wall still in possession of the owner with the right to use it for all purposes not forbidden by contract and with all responsibilities of ownership and control 
2. Easements are different from license since easements irrevocable conveyances (at least for a term of years).  

3. seems to go beyond lisence bc exclusive right and privilege to use in this manner 
Covenants
The right to insist on use or nonuse of land( must have writing to start out with (later can be implied through successor in interest or 3rd party beneficiary position)
Two theories that allow promises respecting the use of land to run w/ the land

1. Equitable servitude – used to obtain an injunction

2. Real Covenant – used to obtain damages

Is there a real covenant at law (used to obtain damages)?

· It must include the following elements:

· An intent that the covenant shall run w/ the land discoverable from the contract.

· Touches and concerns the land: effect the value or utility of the land.

· Horizontal privity of estate: 1) 2 parties had simultaneous legal interests in same land or 2) the parties were grantor/grantee of the land; (Neighbor relationship is not enough)
· Vertical privity of estate: between original promisor (promisee) and successor in interest to that person.  

Is there an equitable servitude (used to obtain injunction)?

· It includes the following elements: (Tulk = a square shared by several landowners)

· Intention to bind the land to a restrictive use, not merely a person

· Touch and concern and 

· Notice, which may be hard to satisfy since not as obvious as easement.  Privity is not required.

· Burden/benefits of a ES: 

· An ES is created between promisor and promisee if there is: 1) a written instrument and 2) an intention of restricted use for the land involved. 

· 3rd party beneficiary (running of the benefit): if O(A then A(B then B is 3rd party beneficiary if O gave A a promise and is thus entitled to promise from O -- if the promisee conveys his land to a 3rd person, the benefit of the servitude passes to him as an incident; no requirement of privity.  Only requires 1) intent and 2) touch and concern. No notice for benefit needed 
· Successor of the promisor (running of the burden): if O(A and A(B and A promised O then B burdened by A’s promise equitable servitude is enforceable against the successor if there is 1) intent, 2) touch and concern, and 3) actual or constructive notice of ES  for burden!!
· Subdivisions: questions to ask in deciding whether there is a restriction on land (Sanborn = gas station on residential lot)

· Must start with a common owner.

· Is the land subj. to a restriction at all?  (reasonable person test)
· Actual notice: If buyer A made a promise to grantor O to restrict land use, and O makes a promise back to A to restrict the remaining land, O’s promise is enforceable against his successor, B, as long as there is 1) intent, 2) notice and 3) T&C.  WRT notice, B is held responsible for knowing the promises made by his predecessors in the chain of title.  
· Implied notice scenario 1:implied reciprocal promise-- For the last buyer of O’s subdivided land (F), there is no successor to O that can enforce F’s promise (they would be 3rd party beneficiary to F’s promise to O) F’s promise can still be enforced b/c when the previous buyers made promises to O to restrict land use O implicitly promises them back that the remaining land is similarly restricted to promote a common plan and F is successor in interest so burden runs IF NOTICE
· Implied notice scenario 2: O’s implicit promise to the previous buyers to promote a common plan can also be evoked against a subsequent buyer (D) who did not make a promise to O.  WRT notice, D, by looking around the neighborhood, should be tipped off that there could be a reciprocal promise and should thus be motivated to search O’s title.
· If a common plan was not obvious at the time of purchase, D can claim a lack of notice. ( Scope of promise extends to the scope of common plan at time of sale.
1. Implicit Reciprocal Promise for the first buyer into the common plan community: Argument that first buyer into common plan community should be able to expect O to sell remaining lots with the same restrictions she agreed to.  Point to
a. she can point to:
i. Pattern of covenants in lands already deeded into common plan
ii. Promotional literature showing the commercial lot as part of a common plan
iii. Subdivision plan filed by developer with agency
iv. Statements/documents developer showed to earlier buyers

**least strong case for first purchaser

Who can enforce that restriction?
· If 3rd party beneficiaries are not successors to the promisee, they need to show they are the intended beneficiaries based on intent + implied notice from the common plan.
Against whom can that restriction be enforced?
· Depends on notice which is related to the existence of a common plan at time of sale that would motivate a buyer to inquire & do a title search. (Z, far away after 100 lots given out has little reason to search chain of title & no constructive notice)
Has the covenant been terminated?

· Equitable latch: 1. knowledge or reasonable opportunity for P to discover his cause of action, 2. an unreasonable delay by the P in commencing the cause of action, and 3. damage to D from the unreasonable delay.
· Estoppel: 1. a statement, 2. reasonable reliance on the statement, and 3. injury when the statement is contradicted.
· Unclear hands of the enforcing party: one who has violated the covenant cannot enforce the covenant against another (I have business on my land so can’t sue you for having one)
· Waiver of rights to enforce- we decide don’t want it anymore
· Abandonment: requires proof that prior violations have eroded the general plan and enforcement is therefore inequitable Need to show proof that violations of covenant have been perpetual and habitual. (Peckham)
· Public policy reasons such as preventing racial discrimination or violating the ES would benefit public at large.

· Doctrine of change conditions: make the purpose of the ES impossible to achieve, such as change in the character of the neighborhood from a residential to business area or a lack of uniformity in restriction. This may not be enough to terminate if: (Bolotin = commercial development in a residential area w/ temporary covenant for restricted use)

· SOME viable use remains- purpose of residential area still existed in Bolton + someone still benefiting 

· Restriction temporary and homeowners have already bargained and agreed on harm v. utility of neighborhood.

· The subsequent buyer had notice and was seeking a windfall.

· Society has an interest in protecting homeowner b/c society benefits from their reliance and beneficial use of the land in a neighborhood setting.

Hypo (from Sanborn) ( O sells 6 lots to A, B, C, D, E and F in that order. In deed to A, A promises to use land only for residential purposes; O promises that other land will be similarly restricted. B starts building a gas station. 

1. Can A sue B?

a. B is successor in interest (of O’s promise to A) and 3rd party beneficiary of A’s promise to ) burden can run if B had notice 
i. Have intent, and can say B had constructive notice b/c is on notice to look at all deeds in a common plan / from a common grantor (Sanborn)

2. What if all deeds contain buyer promises to only use for residential use – 

a. If A starts to build a gas station, can B sue A?

i. B 3rd party beneficiary to O’s benefit b/c successor in interest so could sue(Benefit of A’s promise to O runs to all of O’s successors (post-promise)

b. What if F put up gas station?

i. O could enforce promise, but can A, B, C, D or E?

A. Didn’t succeed to benefit of that promise – bought land before it was made

B. How can A be entitled to enforce promise that F made to O?

ii. Need to show A, B, C, D and E as 3rd party beneficiaries of O’s promise

A. Must show that promise was intended to benefit them – even if not express, can be implied beneficiaries b/c promise was only for their benefit

1. To figure out 3rd party beneficiaries, figure out which grantees are part of the common plan that O reasonably had to mind when extracting promise from F

iii. Could also show that A got an implied reciprocal promise before F even came along

A. If can show A reasonably believed O was making implicit reciprocal promise that lots would be subject to same burdens

B. Still have to show that F succeeded to the burden of that promise

1. Once F finds out that O is a common grantor, will know he must check all of O’s deeds to adjacent property (Sanborn) or constructive notice 
c. What if O hadn’t asked F to make such a promise in his deed? And wouldn’t find express promises to other owners in other deeds?

i. Supposed to see something that reveals common plan – will go to record and find out common O

ii. Will then look at deeds – see that all deeds have same restrictions
3. Hypo ( O owns 100 acres, sells off 8 lots for single family residential (SFR) use only to A-H. Then sells 10 acre lot to Z, who starts putting up a store. A wants to stop the store

a. Is Z’s land restricted?

i. A will say all neighbors bound by restriction, so Z’s land subject to it as well

ii. Implied negative covenant when A-H promised O that their lots would be restricted, implicitly promised that the same would be true for the rest of the land

A. Looking at whether A-H had a reasonable expectation of this

1. Could be based on map of the area plotted out, possibly a recorded subdivision plan; also things grantor said, etc.

B. Looking for what might have led early grantees to suspect that subsequent lots would be devoted to SFR use

1. But mere fact of similar deeds to A-H won’t be enough – have to show evidence of a common plan, including Z’s lot, that led them to reasonably expect SFR use restriction on Z’s land

iii. Could also potentially have an express grant on O’s deeds to A-H promising entire common plot would be for SFR use only

b. Conditions change over time – lot presumed residential but Z buys years later. Is Z’s land restricted?

i. Concluded that O implicitly promised a restriction to A-H

ii. Z can argue he had no notice of this covenant ( did title search, found nothing

A. But A can argue Z had constructive notice – depends on whether there was evidence of a common plan apparent at time of Z’s purchase (Sanborn)

1. Can see common plan at time of deeds to A-H

2. Z must observe enough now to have to go back and look at those deeds, and discern an implied negative covenant in order for A to prove constructive notice

a. Based on what a reasonable person would have expected from deeds, not what A-H actually expected

B. No notice = no injunction
TAKINGS
· “Nor shall private property be taken for public use w/out just compensation”
· Eminent domain: govt. is allowed to compel a transfer of property rights for public use in return for the payment of just compensation.
· Statutory: (1) actor has the authority delegated by the leg (2) authority is broad enough for the project (3) ED is necessary for project and (4) procedures have been followed

· Constitutional: project must be a public use, authority offers “just compensation” + notice/opportunity for hearing before seizure.

· Public Use Requirement: Any private benefit should just be incidental( economic development is ok. (Kelo)
· Just Compensation: calculated at date of taking. Opportunity cost of having land taken (highest/best use of land)
· Regulatory takings: when govt. regulates property under the police power, there is no requirement for just compensation unless the regulation is too severe and is deemed a “taking” of the private property, which is tantamount to ED.  

· When govt regulates (zoning, regulations, etc) property under police power (to protect health, safety, and welfare of public) then no constitutional requirement to compensate for losses.

· Certain regulations are so central to policy power as to never be takings: regulations of “noxious uses” of property, and regulation which tracks the common law.

Steps to analyze whether a taking has occurred
1. Built-in limitation: if the restriction is a part of the inherent limit on title, no LITERAL TAKING
· Palazzlo like situation?  Statute imposing deprivation on a prior owner may still be challenged by the current owner as taking( don’t want to set expiration date on takings claims
· O’Connor: look to regulatory regime at time of acquisition/challenge for O2- if O2 bought it with regulation in place this regulation informed RIBEs and thus no taking b/c part of built-in lim. On property use!!
· Scalia: rejects idea that any regulation in place when O2 purchases is inherent limitation( would impose SOL on takings claims- if O1 had claim can survice transfer of title to O2 
· This encourages land speculation: buy land that is subj. to legal restrictions that depress value and challenge restrictions as takings hoping to get a windfall. (Palazzolo + Lucas)

· Judicial takings? Judicial reinterpretations of built-in limitations are treated for takings purposes. 

· There is a question of whether the judicial decision constitutes new case law or application of pre-existing case law.  If any incremental change is interpreted as judicial taking, it would be a slippery slope.  (Thorton = give private wet dry sand area to the public).
· Is limitation inherent under the background principles of property law? Background principle = “common, shared understandings of permissible limitations derived from a state’s legal tradition.” (Palazzolo)
· Statutory restriction is not necessarily a part of the baseline.  Need to examine the statutory restriction WRT nuisance law and easement.
This is b/c state regulations are 1) capricious; 2) put an expiration date on takings; and 3) give government over-reaching power due to court’s distrust of political processes.  (Palazzolo)
Erosion of positive consensus of property rights which many liberals and conservatives are against, albeit for different reasons.  

Liberals are against the use of positive law to define property rights b/c that would give too much power to the state and erode our core value in autonomy, privacy, and liberty.  Source is not in the takings clause, but in DP clause.  

Conservatives are against it b/c it will erode the economic value of property content; hence just compensation by the government is adequate remedy. Embodied in both Lucas and Palazzolo.
· Nuisance law-based determination: 

· Does the restriction mimic nuisance law or other longstanding traditional limitations on land use? 

· Has the regulation been accepted as a part of the tradition?

· Disadvantage: nuisance law doesn’t deal well w/ diffused harm, environmental harm, latent harm, harm over time and harm due to aggregating effects.  It is a “stunted” body of case law that only deals w/ simpler, more confined problems of inconsistent land use between neighbors.  When such “stunted” law is used to restrain statutory regulation, many more cases will be considered takings.   

· Easement/privileges: 
· No taking if there is navigational servitude (not always; see KA), public trust, easement, covenants running w/ the land and equitable servitude.  

· If this section applies, examine whether they are valid in their respective sections.   
Constitutional taking (the impact is too much and burden too concentrated)?  
Physical invasion restraining right to exclude 
· PPO( per se taking (Loretto (tv cable) and Nollan (classical right of way from point A to point B)( more of a economical value involved b/c it is commonly bought and sold).

· No PPO ( balance test (Kaiser Aetna- navigational servitude- less valuable than classic right of way easement and not as much poitna to point b;  and Pruneyard- mall(Property was already open to the public; O could still set time, place, and manner restrictions)
Nuisance of active right to U/E 
· Denominator choice: there is a movement to reject conceptual severance and adopt the whole parcel approach

· Denominator = conceptual severance (don’t necessarily like this b/c allows many more takings challenges and impedes on gov’t ability to function) Mahon
· Denominator= whole Penn Central; keystone; tahoe denominator is the whole parcel ( geographic boundaries and estate that O owns in total duration (can’t chop up into temporal parts)

· Evaluation approaches using the concept of denominator:

· Economically viable use remains ( balancing test based on economic impact/use/RIBE of the LO  (Penn Central, Keystone, Tahoe Sierra)

· No economically viable use ( per se taking (Mahon and Lucas)
Penn Central Balancing Test 

· Character of the government’s action:

· Physical invasion restraining rt to exclude ( balance w/ thumb on scale for the LO.

· Nuisance of active right to U/E ( balance w/ thumb for govt.

· Economic impact (interference w/ use, value, reasonable investment backed expectations).  Threshold? 

· KA: navigational servitude would deprive LO’s reasonable investment backed expectations (if there was investment into the development of the land or a plan for using the land, then there is RIBE). 

· Penn Central: NO significant loss on RIBEs or economic impact if: 1) current use or primary expectation concerning the use of the parcel is not interfered w/ and 2) existing use provides a reasonable profit.

· Pruneyeard: no economical value is impaired by allowing free speech in the mall.

· Tahoe Sierra: temporary ban on all development = partial taking of property rights WRT LO’s entire parcel of land; hence the deprivation of value is not 100%.

· Generality of reciprocity of advantages vs. singling the property owner out.  

· Mahon: 

· Reciprocity: takes rights from everyone, but just as everyone is disadvantaged, everyone also gets some advantage.  Can define reciprocity very broadly to say benefit is “
· Singling out: private burden; should be borne by society as a whole.  
· Penn Central:  this case is in between singling out (lack of uniform restrictions) and being a part of a general conservation plan THAT WAS IN EXISTENCE BFORE “taking.”  ( No taking. 

· 5th Amendment’s guarantee is designed to bar gov from forcing some people alone from bearing the burden when in fairness and justice it should be borne by the public as a whole

· Keystone: co. not singled out.  There is a reciprocal advantage of living in the civilized community, even if an individual’s right is affected.  

· Open to public

· Pruneyard: LO limits the time/manner of access.  LO looses some rights by inviting people to his mall.

· Government’s purpose (public harm)

· Keystone: the entire purpose of the Kohler Act is to prevent public harm.

· State vs. federal

· KA: navigational servitude is a federal action and deserves less deference for taking.

· Pruneyeard: State action deserves more latitude in deciding takings than federal action.  However, state power is limited by the sphere of private autonomy.
Takings Cases:

Mahon: Mahon retained surface rights to parcel of land and Penn Coal Co. retained the rights to mine out the support estate, but then Kohler Act said they couldn’t do this. Taking.
Penn Central: landmark preservation w/in police power (not under Mahon, but police power has grown since)
Kaiser-Aetna: pond opened up to be navigable servitude
Pruneyard: shopping center can’t prevent distribution of pamphlets. Must have certain threshold of economic impact to be a taking. So, K-A not saying any physical invasion is automatically a taking ( must still engage in balancing test to look at economic impact. Concurrence: state power isn’t unlimited – there is a core sphere of private autonomy / liberty in which state can’t interfere and some property rights are entwined w/ this core.
Loretto: cables are PPO. Per se rule that PPOs are takings. Differentiates from K-A b/c K-A involved an easement of passage rather than a PPO so not a per se taking
Nollan: Want to remodel beach house. TAKING. 
Keystone Bituminous: new mining Subsidence Act. Leg enacted statute b/c concerned w/ public externalities. Ct. says abating a nuisance but look to economic impact analysis: recognitions of a range of harms (ie: aesthetic and environmental harms)
Lucas: erecting homes on beachfront lots. Per se taking when eliminates all economically viable use.  Regs compelling PPOs/invations and regs denying all economically beneficial use of land. Just b/c state law doesn’t mean it’s not a taking b/c it might not be pre-existing. Later defined by Palazolo
Palazzolo: Waterfront parcel regulated as costal wetlands. Preserves a right to future generations to challenge unreasonable limitations on the use and value of land. So, now when you sell a regulated property, the value should reflect the land plus the opportunity to bring suit
Tahoe-Sierra: for the categoriacal rule of a total wipe-out to work, the total wipe-out must be PERMANENT. A temporary wipe-out, even if for a long time, is not enough. Total deprivation means TOTAL DEPRIVATION. 32 months is not a permanent taking.
POLICY:
SHIFT TO K Law:

*Easement: government regulations

*Covenant: Pollution: nuisance law stagnated & allowed leg. to pick up slack but this is exact reason why generally inadequate
*LL-Tenant: IWH ( shift from urban culture to urban dwelling setting. We use to use land for land’s sake and now we want it for a more livable space.
*Personhood: don’t want to chill medical research but want people to have right to exclude others from their bodies and have due process w/r/t your body. So, we’ll give you the DP right, or the fiduciary duty right (some sticks in the bundle) but we won’t give you an entire property right b/c we still want to encourage medical research
*IP/Patent Law: We want to encourage innovation and technology but we also want the public to gain access to the information art and expression. We want to exclude people from that, but also want to allow public to gain access

*Air Rights: Hinman ( public trust we don’t’ want to force the airline industry to have to make contract with everyone

*Numerous Clausus: there are only certain boxes which does not reflect our changing society

*Counter argument (We need to impose things like restrictive covenants to protect societal benefits and public policies. If an easement isn’t important enough to be written in the first place, then there’s a presumption that it’s not that big of a restriction

*I disagree with this proposition. I think these restrictions are necessary. Just looking at LL-T law show need to shift to contract and imposing private law restrictions. Prop law responded to things in an archaic way, presuming property interests were in the land itself and not in the habitable unit on the land. As time has changed and our needs have changed we needed to impose private laws to mandate livable spaces. Additionally, property law has broadened generally in scope. In its origins we didn’t realize the severity of global warming. People’s uses of their land was deemed preeminent (see Jaque) and the right to exclude prevailed. Now we realize that society’s needs are outside the scope of traditional nuisance law (which can’t deal with pollution very well) and thus we need to impose private remedies to such overarching problems. As creation and innovation has expanded as well we come into conflict with intellectual property rights which were not in existence or arguably contemplation when prop law first developed. Need for developing copyright law to protect and encourage this creation while at the same time maintaining access for the public. The RAP doesn’t constrain present generations as much as it has opened up property to the public. Previously people could keep property stagnated within their own families for generations. Now we encourage active exploitative and productive use of land over idle use and conveyance. 

ENCOURAGING PRODCTIVE USE OF LAND OVER SITTING ON RIGHTS:

*We encourage active exploitative and productive use of land over idle use and conveyance.

*Don’t want people to retain land w/in families for generations and not be incentivized to invest

*The RAP is a way for the government to invalidate interests that have too much control into the future and stop the restraint on alienation; so this is actually a constructive use of land.

*The doctrine of Adverse Possession: encourages active use of land

*The doctrine of Accession: positive use of your land. If you take something and improve upon it and create something more valuable, then we’ll give you that right and you merely have to pay liability rule damages

*Rule of capture (Eads/boat):we want to encourage the investment, but we also want to encourage efficient investment. We also want to get the product into the stream of commerce.

*If you invest in the use of land we want to encourage this and this should give you a right to gain title over it b/c we don’t want people to just sleep on their rights.

*Big reason why we will give liability rights and not property rights. So hopefully the liability rights will be enough to deter you from theft, but it won’t be TOO MUCH so as to chill the entire industry.

*Counter-Argument: you don’t want people to maliciously interfere w/ your pursuit.

Don’t Forget
*1st Amendment Rights

*Priced-in limitation: if price abnormally reflects, then probably knew of limitation on land and RIBEs should reflect this

*We look unfavorably upon restraints on alienation (ie restrictions on sale or conveyance of any property right) selling, leasing, sub-letting, granting an easement. Some can apply to a life estate

*Waste only applies to a life estate ( waste is determined by the intentions of the testator.

*any quote that says “get out/don’t come here” ( bring up ouster

*look at restrictions: ie: SINGLE family residence

*don’t forget to say if it’s a fee simple, etc.

*Check into mis-use of easement ( ensure that the use they are making of the easement is what it’s granted for (Penn Bowling)

*tolling of a SOL continues even if the owner transfers title to someone else

*easements, when you want them to run w/ the land, mention touch/concern

*Estoppel: Made expenditures on the land so could claim it’s inequitable for the use to discontinue.  non-express easement to run with the land there must be actual, constructive or inquiry-based notice
RECIPROCAL PROMISES

If O gets promise from B for a restrictive covenant; and then O gets same promise from 10 other people. Can C enforce D to make him do it? D bought after, and C would have to prove that when he made the promise to O, O intended that promise to be part of the comprehensive plan and O’s reciprocal promise was that this restriction would apply to all future purchasers. Then, D, as a successor in interest to O, would have the burden of that promise run to him if C can prove that there was notice to D. That notice would be constructive or actual. Let’s say it’s implied – then it wouldn’t be in the recording – but D should look into the chain of O’s title and see that O has collected promises from A-C and that would be enough to put him on notice that there was a comprehensive plan and that there was a restrictive promise. However, even if that’s no the case, he would still have constructive notice if there’s apparent evidence of that restriction (ie everyone has a blue house, no trees on the lots) and the way to prove that O intended it to be a comprehensive plan would be if he submitted some kind of sub-division map or the fact that he had collected all those promises. 

Now, if D wanted to enforce C’s promise, then D would have to show that C has promised to O and the benefit of that burden (you don’t need notice or anything) just runs w/ the land that was sold to D, and D, as the 3rd party beneficiary could enforce this promise. However, if C hadn’t promised anything, we look to the implied reciprocal promise b/c you’ll always be the successor of the owner and you’ll always have to uphold that promise.

*if a plot looks different, it’s further away, or outside a ring of houses, there’s a possibility they may not be on notice OR that it’s not intended to be part of a comprehensive plan

TAKINGS
The first question to ask is whether a literal taking has occurred. To do this we must evaluate whether the restriction is part of the inherent limitations on E/F’s title that existed when they purchased the land. The government can not, according to the 5th amendment, take private property for the public use without just compensation, subject to the pre-existing limitations on a property owner’s use of land based on the shared common understanding of permissible limitations derived from the state’s legal tradition.
Is this regulation part of the “common, shared understandings of permissible limitations derived from the state’s legal tradition” in order to evaluate what the background principles that serve as inherent limitations are, we must look to preexisting nuisance law, pre-existing rights such as easements and covenants, the public trust and common law itself.

In regards to the public trust…on the one hand, we could say that the public trust has always existed and we don’t want to restrict incremental changes to the law and we could say that the expansion of the public trust to this lake was just an incremental change to a pre-existing law and also was foreshadowed by the existence of the public trust and the common law re: the public trust. But, on the other hand, the public trust was never applied to this lake before and a regulation that takes too big of a step in clarifying or creating a law has imposed a new limitation which is, in fact, a taking.

The government is imposing what looks to be a PPO upon E/F by allowing the public to have an affirmative classic right of way easement to cross private property to get to the lake. If this is the case then under Nollan this would be a nuisance per se and a taking would have occurred. Easements are valuable commodities which are commonly sold and thus more of an interest is being disturbed. If for some reason a PPO weren’t found, we would move to the Penn Central balancing test. The character of the government action being physical would put a thumb on the scale for E/F. Evaluating the economic impact is where the denominator comes in.
NUISANCE:
Private nuisance we look to see if a substantial, intentional and unreasonable interference with the private use and enjoyment of another’s land has taken place…. Applying the restatement test to balance the harm and utility…. It is always a problem in evaluating a nuisance trying to compare a non-quantifiable harm against the profits of a commercial enterprise… claim for impracticability of abating the nuisance
CO-OP GOVERNANCE:

There is a presumption of validity unless it imposes a substantial burden outweighing the benefit, it is arbitrary or it violates public policy. Board’s determination itself= competent evidence (Pullman)…then look to if it's completely unreasonable and the benefit outweighs burden
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