PROPERTY OUTLINE
WHAT is Property?

· Extension of personal autonomy
· Essentialists (single true definition of property) v. Skeptics (bundle of rights)
· Penner (Essentialist)

· Exclusion thesis: “the right to property is a right to exclude others from things which is grounded by the interest we have in the use of things.”
· Right to use = right to exclude (at some level)

· Money = “fiat” currency (no intrinsic value but that which society recognizes as a unit of value that can be exchanged for goods/services)

· Where is the “thing” here?

· Transferability of contract and standardization of value (of the underlying thing being traded) = contract here becomes property

· In rem (against all world; torts/property) v. in personam (against particular individual - government regs, contracts) = who bears the duty to respect the right

· In rem means can EXCLUDE all others
· Grey (Skeptic): Bundle of rights
· Too many different definitions of property depending on context

· Intangible property as an issue

· Political implications 

· Coase Theorem
· If transaction costs are zero, parties will work themselves out to the perfect outcome, regardless of who has initial entitlement
· Ultimate use will go to person to whom it is most valuable (contracting around entitlements to the best benefit for each)

· Problems

· People NOT actually rationally wealth-maximizing (e.g. mutual enmity once problem arises prevents efficient K)
· Transaction costs are significant (research, lawyers, inspection/enforcement)

· Extremely important that whoever has entitlement CLEARLY has it; otherwise, the parties will NOT efficiently contract around the entitlement (will overestimate own chances of having entitlement in first place).  

· WHO decides what property rights are?

· Individuals ( nuisance problem? (e.g. hydrofracking)

· Tradition?

· Local ( patchwork rights

· State ( more uniform, but not best solution for everyone (e.g. - fracking laws in PA and NY)

· Federal level: fair housing property regs, eminent domain, etc.

· Constitution: core rules (irreducible)

· Exclusion v. Governance

· Exclusion  (e.g. Jacque)
· Decisions about resource use are delegated to a PRIVATE owner who acts as the manager/gatekeeper of the resource

· Easier for judges to enforce: 

· Private individuals as enforcers

· Was there an intrusion (crude signal) is critical issue, if hits courts

· Favored where resources have multiple uses
· Governance  (e.g. Hendricks)
· Focuses on particular uses of resources and prescribes particular rules about permitted and prohibited uses w/o regard to other attributes of the resource

· Maximizing resource usage/efficiency
· Courts have to decide which potential use has priority (water well or septic system?)

· Will be determined through social norms, common law judgments, K, and regulations

· Favored where particular use of property is of heightened significance
TRESPASS to Land

· Core right to exclude 
· Individual can lose right to property through ongoing trespass (prescriptive easement, adverse possession, etc.)

· Ad coelum (especially beneath, e.g. caves)

· Harm is inherent in trespass; punitive damages allowed even without any actual damage.

· Didn’t want to encourage parties contesting boundaries of property to damage property to get heard in court 
· BUT now could just use quiet title action (interested person seeks declaratory judgment resolving dispute over title)
· Intentional trespass
· Strict liability tort, BUT bad faith in addition = punitive damages possible.

· Look at riskiness of behavior to see if trespass, even if unintentional, is inevitable (potential punitive damages here too)
· Jacque v. Steenberg Homes (WI 1997): asshole mobile home business drags home across yard of angry Ps
· Holding: punitive, exemplary damages of $100k allowed despite lack of any damage to property (nominal damages of $1) b/c this is intentional trespass
· Reasoning: property owner rights of exclusion could be violated w/impunity if no punishment (if only nominal damages/fine) 

· State must protect private landowner rights to make them meaningful (social contract = people hand over power to govt in exchange for protections)

· Protect integrity of legal system (stop self-help)

· Prevent use of cost-benefit analysis by businesses/rich to violate rights of others (Merest)

· Effect of this new rule:

· Reciprocity of advantage (all land-, home-owners, renters gain better rights to their space)

· BUT increases costs to businesses in this field and thus to consumers? Hurts economy, jobs?

· Potential to spur advances in technology (adjustment to new cost of doing business = more efficient)

· P here as example of irrational bargainers (NOTHING would have created a contract here); prior experience w/adverse possession

· Worry here: prescriptive easement if repeated use w/out permission (BUT if they had just given permission, then no adverse possession)

· Could create something in trespass similar to efficient breach (pay a set fee), BUT we value the landowner right to exclude MORE than economic efficiency

· Big picture: how to view this case

· Right to exclude

· Bad behavior so terrible it justifies huge damages

· Prevent self-help: preserve integrity of legal system (and avoid violence)

· Bundle of sticks

· Exclude (could be partial: Civil Rights Act + state civil rights statutes = can’t exclude solely based on race)

· Possess

· Use

· Alienate (not always; e.g. - if renter has right to transfer lease)

· Remedies

· Nominal

· Compensatory

· Punitive

· Allowed even w/o any actual damage.  Jacques.

· Due process considerations (“grossly excessive or arbitrary”)

· SCOTUS (State Farm): anything above 9:1 ratio (punitive : nominal) is presumptively suspect (no longer a reasonable relationship between underlying damages and punitive)

· Exception: particularly egregious conduct paired with small economic damages, injury difficult to detect or monetary value of non-economic harm is difficult to determine (dignity, etc.)

· Exemplary Damages (Jacque, citing Merest, exemplary damages for assault and battery during dueling case, even though there was no actual harm)

· Used to show others that certain behavior will not be tolerated.

· Injunctions (Baker v. Howard County Hunt)

· Can be given as long as movant establishes:

· Inadequate remedy at law (court can’t put $ value on property damaged)

· Clean hands (movant hasn’t engaged in wrongful conduct)

· Ad Coelum Rule

· A person’s property rights extend “from the center of the earth to the sky”

· Limited: zoning ordinances; varies according to public needs (Hinman)

· Air (limited, unclear, quasi-right)

· Property rights extend ONLY so much above the ground as can be occupied or made use of (Hinman)

· Rationales:

· Transaction costs of negotiating contracts w/each landowner would be prohibitive
· NO assertion of dominion and control by landowner, BUT constructive possession (basic tenet of ownership)

· This COULD change over time: e.g. Richard Branson

· NO actual harm to surface owner, BUT basic trespass law = inherently harmful

· Epstein: reciprocity of advantage = technically trespass, but landowners get in kind compensation b/c they get to fly on airplanes too (and get benefit of fast paced transportation) BUT not everyone wants to fly, or sees it as benefit, or has implicitly granted license, and wasn’t always true, when foundation of law was being made. (like a public easement)

· Economic argument (similar to GooglePrint)

· Marginal injury + too hard to K = no efficient way to use airspace.

· Public navigable airspace: like eminent domain (purchasing air rights of all property owners through in kind compensation), BUT this is not a typical “taking,” given NO compensation by Congress (b/c no harm & in kind compensation) 
· SCOTUS: NOT a taking unless flying too low over property (destroy use & enjoyment)

· GooglePrint applies this argument to books.  Entire book in database; user sees only 25 words.  Argues: marginal intrusion; too hard to negotiate w/ all © holders. BUT right to exclude applied to created work.

· GooglePrint is DIFFERENT: core use of book is to read it = totally foreseen use which is violative of copyright.

· Hinman v. Pacific Air Transport (9th Cir 1936): planes being flown over man’s acreage; sues for injunction, claiming trespass
· Ad coelum rule does NOT hold true; man does NOT own up to infinity from his land
· Holding: NO trespass in flying over someone’s land, but possible nuisance action if interfering with landowner’s enjoyment of property

· Rationale: public easement, but NOT a taking b/c this easement is NOT new (was always there; we just didn’t need it until now)

· Shrinking property rights: should this be done according to public WANTS (like in Hinman) OR only b/c of public NEED (social contract)

· Most cities have height restrictions for bldg on land (ordinances for aesthetic, safety, etc...)

· Building Encroachment

· Pile v. Pedrick (PA 1895): foundation of newly built wall is trespassing underground into property of neighbor
· Good faith D trespasser: took surveys before building; once found trespass, offered to chip off offensive pieces from P’s side

· P refused and Ct forces D to tear down ENTIRE wall to fix trespass
· Holding: continuing (physical) trespass; P has right to be free of this trespass and doesn’t have to give an inch on terms

· Property rule: unyielding right of P landowner; better for deterrence (but wasteful?)

· Golden Press v. Rylands (CO 1951): similar facts to Pile.  
· Holding: liability rule imposed; D must pay permanent damages and wall stays (Judge makes value judgment on value of land.) 

· Good faith D; bad faith P; economic waste of tearing down wall (all considered; equity decision). 

· De minimis exception to permanent trespass (modern courts use balancing of the equities when innocent encroacher to come to damages decision, instead of more wasteful injunction decision)
· Ways to avoid these situations: set back requirements

· Repeated Trespasses

· Baker v. Howard County Hunt (MY 1936): hunt club and hounds repeatedly trespass no landowners’ land, despite their complaints; dead chickens, experiments with rabbits (ruined); P seeks permanent injunction to keep them off of land (remedy would be heavy fines, potential for imprisonment)
· Dog law:

· Dogs usually can’t trespass (right to roam)

· If dog trespasses of own volition AND NO notice to owner of this type of behavior ( NO liability for owner
· Side note: NYC’s current leash laws would TRUMP this common law (no right to roam anymore)

· Exceptions to right to roam: If owner intentionally gets dog to trespass OR has notice (violent, malicious) OR pack of dogs (generally), then liability for actual damages of trespass
· These dogs travel in packs AND there is a pattern of damage, so REMEDY?

· Courts grant injunction b/c this is a repeated, continuing trespass

· Two formal requirements for injunction:

· Inadequate remedy at law (here, can’t put clear value on rabbit experiment or attack on wife; can’t monetize)
· P must have clean hands (b/c equity case, look at FULL situation)

· Coase Redux

· This is ranchers and farmers in another form.  Unclear who has the entitlement b/c rights not as clear as they should be.

· But K might not work here due to existence of other hunting clubs.

· Trespass to chattel
· NO nominal damages (movable property) 

· Compensatory damages ONLY (actual harm)

NUISANCE
· Interferences w/the use & enjoyment of land caused by some activity on neighboring land (ex. - pollution, excessive noise)

· Definitions

· Restatement of Torts: private nuisance = substantial AND unreasonable interference with private use and enjoyment of another’s land; THREE types:

· 1. Intentional and unreasonable (Hendricks)

· Intentional = actor knows/should know that conduct causes substantial/unreasonable interference

· Unreasonable (balancing) = when the gravity of the harm outweighs the social value of the activity alleged to cause the harm.

· Gravity of harm FACTORS:

· Extent of the harm involved

· Character of the harm involved

· Social value that law attaches to type of use/enjoyment invaded
· Suitability of the particular use/enjoyment invaded to the character of the locality

· Burden on the person harmed of avoiding the harm

· Utility of conduct FACTORS:

· Social value of the primary purpose of conduct

· Suitability of the conduct to locality

· Impracticability of preventing or avoiding the invasion

· 2. Negligent/reckless
· 3. Results in abnormally dangerous condition in inappropriate place

· Epstein: “invasion” or potential invasion that causes significant harm

· Enforcing general understanding of “normal uses” of land

· Temporal priority: first use is given presumption of validity

· “Neighborliness” -- look to intent of neighbor (to irritate/annoy).

· Hendricks v. Stalnaker (WV 1989): water well (D) v. septic system (P) fight between neighbors in the context of local regulations setting a minimum distance between them
· Holding: D wins (water well is NOT a private nuisance) b/c got there first and competing interests here are at equipoise, at best (NOT unreasonable)

· But also mentions potential harm: The septic system’s potential for drainage places a more invasive burden on neighbor’s property

· P had burden of proof (couldn’t meet it)

· Question of law (implied) (since app ct here overturns a jury verdict)

ORIGINAL ACQUISITION
· What to look for in determining WHO wins:

· Acquirer

· Intent

· Labor expended

· Expectations

· Contesting party

· Member of same community as acquirer? (if so, custom)

· Pre-possessory interest?

· Intent

· Labor

· Expectations

· Society/policy concerns

· Promoting peace

· Economic efficiency considerations:

· Reward investment

· Encourage innovation

· Reward due diligence

· Custom

· Activity as a whole: is it good or bad?

· Nature of what’s being claimed

· Commons

· Private

· Open access

· Lumping v. Splitting

· Property system reluctant to share/split profits; usually will be a winner-take-all approach (lumping)

· Rare case = Popov baseball split proceeds

· Ghen = splitting
· But this incentivizing disguising finds (inefficient behavior)

· K solution: if efficient finders K w/ efficient salvagers, more boats/treasures will be found
First Possession: First to possess something unclaimed by anyone else (natural resource)
· Ferae Naturae

· Pierson v. Post (NY 1805): Post pursuing fox on uninhabited land; Pierson kills fox; Post sues
· “Hostis humani generis” (pirates, foxes): “enemy of mankind,” so anyone can capture

· Holding: actual bodily seizure is not always required; mortal wounding and/or ensnaring is enough to establish possession/ownership when animal is not owned by anybody (depriving of natural liberty, bringing under control AND manifesting intention to take animal).

· Mere chase/pursuit is insufficient to establish occupancy (actual corporeal possession)

· Potential other rules for establishing ownership of ferae naturae

· Manucaption (hold in hands, physical possession) (this IS one way to own a wild animal)

· Benefits

· Signal of intent to claim is clear to all.

· Negatives

· Underinclusive: What about setting up a cage? Constructive possession (lock in room)?

· Incentivizes racing to be first to touch / bad behavior (like in Pierson)

· Disincentivizes fox hunting (work all day, just to get prize stolen at end of day)

· BUT fox poaching is MORE efficient; foxes will still get killed

· Pursuing with a reasonable prospect of capturing (Livingston Dissent; consequentialist: stop foxes from eating hens)

· Positives: 

· More in line w/modern day hunting community

· Allow hunters, a close-knit group, to devise efficient norms 

· Negatives

· Unclear in practice

· Hunting norms may maximize only hunters’ wealth, not society’s or environment’s

· Intent to capture (dreaming, saddling up)
· Benefits

· Incentives fox hunting, thought of as good for society (foxes are nasty little creatures)

· Negatives

· Terrible signal (notice)
· Problems of proof

· Easily abused

· Custom as common law:
· “Time out of mind” custom: usually the custom must have been around since before anyone can remember
· Intensity of custom / density of acceptance v. duration

· Even if short duration, if widely accepted and important, could still turn into common law (Ghen)

· Problem: widely important to WHOM? How define community?

· Just giving in to powerful interest group w/in community? 

· There are always problems w/compliance at the margins

· Note: UCC was all industry custom initially

· Ghen v. Rich (MA 1881): whaling community; whales sink when killed, so local custom that whales found on beach go to killer (as known by harpoon tag), not finder (though this is a finder’s fee); D took whale he found
· Local custom can deviate from general common law rule under narrow situation WHEN:

· Custom has been around for many years

· Widespread use in industry OR general acquiescence of whole community
· First possessor did all possible to gain possession

· Public policy 

· Holding: killers are rightful owners of whale, not finders

· Public policy: the nature of the whales here is that they sink; killing whales is good. We need this custom in order to incentivize killing.

· Applying Pierson: consistent?

· Killing whale = depriving it of natural liberty

· But NO proof that harpoon killed it immediately; NO continued pursuit

· Court uses custom to save the day.

· Ratione Soli: reason of the soil (ownership rights to animals on soil)

· Applies to deer/other non-threatening animals.

· Doesn’t usually apply to hostis humani, because those animals are so bad, we incentivize their capture/killing.

· Accession?

· Keeble v. Hickeringill (England 1707): D neighbor shoots off gunpowder from his own land to stop P neighbor from effectively gathering wild ducks in his duck decoy (D neighbor has a duck decoy too, competition)
· Issue here: what constitutes FAIR competition? (commercial law decision)

· Functionally equivalent to nuisance, but technically NOT a property case

· Holding: P neighbor wins injunction against D neighbor; this is unlawful interference with P neighbor’s business; neighbor has constructive possession of the ducks on his land by ratione soli!
· Competition (legal) is good; leads to positive externalities for society (encourages skill and industry) and efficient use of resources

· Lawful interference is building own duck decoy

· Look at the NATURE of the commodity/natural resource being gathered:

· Ducks/whales = tasty

· Foxes = evil, not tasty

· Look at intent of interferer both subjectively and objectively

· Look to see whether act is malicious/violent/willful

· Carrington v. Taylor (Eng. 1809): shooting on a boat from a public river at birds near P landowner’s duck decoy = willful/unlawful interference
· Commons v. Open Access Resources

	 
	Open access
	Common property
	Private property

	Exclusion
	None
	Non-members
	All but owner

	Governance
	None
	Norms/regulations
	Owner despotism / contract


· Open access: NOT owned by anybody, NOT regulated

· Air, water, fish (on high seas)

· Pierson majority = fox is open access
· Dissent = fox is commons property (follow custom)

· Commons: publicly-owned (or member-owned) resources; some regs or norms of use

· Park (commons b/c regs about when can use, etc.) v. bench (no real rules, just race to get there first)
· Tragedy of the Commons (Hardin): bad things happen when everyone has an equal right to a resource (air, water, wild animals, etc.)
· Zero sum game = if one person gets resource, no one else does

· Each person gets benefit w/out internalizing ANY costs; if costs internalized, then person might become a better steward of resource

· Leads to racing behavior: inefficient, no one looking to long term preservation of resource

· Ex. - fishing

· Problems with Hardin

· Better suited to open access than “commons”: open access resources (i.e. air and water) aren’t publicly owned resources, where there are exclusions of certain people

· Fishing (open access resource)

· HOW do we create incentives to get fishers to value fish and work to sustain them as a natural resource?

· Why fishermen can’t do it on their own

· There will be racing
· No incentive to be stewards

· Regulations/agency enforcement mechanism (Coast Guard)

· Seasonal restrictions

· Problem: fisherman just invest in better technology to take MORE fish in less time

· Limit the # of fishermen (licensing)

· Problem: fishermen just get more efficient (same as above) AND distributional issue (WHO gets right and WHY?)

· Limit the lbs of fish

· Better solution (ITQs), BUT fishermen still cheat system by throwing back small, dead fish

· BUT scheme could include this expected waste in calcs

· Propertize the fish themselves

· Problems: they migrate, constantly moving, difficult to tell one from another, difficult to encapsulate an area and the resource it encompasses

· We DO have property rights in the ocean:

· All national states have property rights out 200mi into ocean from shoreline
· Wyman article: 

· Propertize fish and create tradeable rights
· Small # of fisheries have done this

· Individual Transferable Quotas (ITQs)

· Like cap and trade fishing rights

· Alliance Against IFQs v. Brown (9th Cir 1996): agency apportioned tradable fishing rights ONLY to people who owned or leased boats during 3yrs span (which ended 3 yrs before regs went into effect); P fishermen (not owners) sue
· Holding: agency decision upheld under arbitrary and capricious standard (court could NOT independently decide which policy was “best”)

· Statute:

· “Present participation in industry”; agency says = 3 yrs

· It  takes time to promulgate a rule (this was “present” as of the time of the proposal)

· If agency chose a more recent time-frame as baseline, then there would be racing = cheat the system AND deplete the very resources this bill is meant to protect (don’t want to incentivize over-fishing)

· “Fair and equitable to all such fishermen”; agency says only boat owners and lessees

· Awarding speculators?

· Crew-members: difficult to allocate fish to each of them (find them, figure out how much of whole belong to each, etc.)

· PLUS, they’ll remain employed (same as before, no loss in rights/income)

· BUT maybe the boat captains will reduce employment by making boats more efficient
· Owners/lessees have more skin in the game
· BUT if supply goes down, owners can always raise prices. Crew loses.

· If gave to crew instead, then could sell to ship owner.

· Purpose of reg is to preserve fisheries, NOT to increase wealth through new form of property

· Disturbing the status quo as little as possible

· HOW else could the agency have apportioned the ITQs?

· Sell them? (This is how we transferred a lot of title to land in West)

· Give to people who value the land the most

· Give away: taking away rights, so give away ITQs as compensation

· This is important to getting incumbents to agree to program, get it off of the ground

· Give to people who need it most? (Distributional)

· Shipwrecks: Eads v. Brazelton (AR 1861): Boat sinks on MS River; P finds spot of wreckage and marks it; doesn’t come back until months later, when D is hauling it up 

· Holding: industry custom upheld; parking boat over treasure = occupying:

· Show possession (NOTICE)

· Engaged in active removal
· Shows clear intent to take

· WHY this rule?

· If had a “raising treasure” rule, then would lead to inefficient and dangerous racing behavior AND promote violence
· If had a mere “finding” rule, then evidentiary issues: who to believe when they both say they found it first? 

· Same problem with marking: each party’s markings are diff; may not be good notice to other

· Like common property (comes w/rules)

· Like Pierson: P finds and D takes (D wins)

· BUT here P and D are part of same community = both merchants in wreckage business (v. hunter v. non-hunter divide in Pierson)

· Baseballs 

· Popov v. Hayashi (CA 2002): P attacked by crowd when catches milestone baseball worth millions; D ultimately gets ball (though NOT one who attacked P)
· Holding: split proceeds of ball between P and D b/c P has a pre-possessory interest
· Good rule b/c not rewarding violence of mob (both were innocents)

· WHY are balls considered abandoned in baseball when they leave the playing field?

· Cheaper resource than in other sports

· Maybe keeping ball is part of compensation for risk of getting hit and hurt by it?

· Ball is actually damaged by physical force of home run hit, so best use is as souvenir (social value = increases community around baseball)?

· Reward due diligence?

· Tradition

· NOT a natural resource: someone owned ball b4 it hit the stands

· Abandonment: owner manifests intention to relinquish all future claims of possession or ownership (MLB in Popov and ship owner in Eads)
· Discovery

· No longer a viable original acquisition principle: everything is owned

· Even space: multi-later treaties/positive international law

· European discovery of land provides title to land AND opportunity to gain occupancy; previous occupants have occupancy BUT no title.  They can ONLY sell to the federal government but can’t transfer title to anyone else.

· Fed govt has discovery rights through transfer of England’s discovery right in 1783 Treaty of Paris

· AND England recognized mutual boundaries w/France in the Proclamation Line of 1763 

· Settlers not supposed to move west of Appalachians b/c natives worked w/British to defeat French

· BUT unenforceable b/c part of reasoning for US Revolution was this line (wanted it gone!)

· Discovery doctrine: determined how to (and who could) map out territories among the European empires

· Priority for whoever gets there first: easy, bright line rule for resolving disputes

· Other solutions: treaties/K between countries, international courts, negotiations, war/diplomacy

· Spreading religion, culture (good exchange, per Marshall in M’Intosh: land and freedom for religion and culture) 

· Conquest v. purchase:

· Limited property rights of natives can be extinguished by discovering country either purchasing rights from natives OR by conquering them
· Typical effects of being conquered

· Customary law of nations: people could stay; rights of people to remain are uncompromised AND the conquered people are incorporated into conquering country as citizens.

· Harder for natives to incorporate b/c cultural diffs AND smallpox (resulted in depopulation)

· In M’Intosh, there is a deviation from this custom, or at least a deviation when dealing with natives.

· Native title NOT protected by treaty = NOT a “taking”: if fed govt takes land, no compensation due
· BUT if fed govt declares in a treaty that natives own land, then it’s a compensable taking to take this land later (eminent domain suit can be brought)

· 3rd/4th strategies: DEBT / ENCROACHMENT

· Thomas Jefferson: get natives into debt, then they will HAVE to sell land

· If settle too close to native land, they won’t be able to hunt; land will become useless to them and they will sell it

· Johnson v. M’Intosh (US 1823): P and D both claim title; looks at chain of title of each: P claims title from ancestor who purchased from Native Amer tribe; D claims title from LATER purchase from the fed govt
· 2 diff theories of ownership here:

· Intuitive: purchasing from people w/actual occupancy AND first person to buy

· Ultimate winner: purchasing from fed govt (no occupancy + second to buy)

· Holding: natives can ONLY sell property to the govt; therefore, P’s title is not valid
· Native do NOT hold title to land; only have occupancy.

· Conquest gives title which cannot be denied by courts, regardless of original justice of claim.
· The sovereign of the land gets to determine property rights

· Most empires say that individuals can NOT buy property directly from natives; have to go through govt b/c this is diplomacy!

· Racism: some can’t properly/efficiently occupy land
· Levels of occupation: just being there is not enough; need to DO SOMETHING to establish title (farming, turning into commercial land)

· Natives seen as savage; like Brazelton, had right idea, but not enough to establish title.

· Customary international law is deciding rights between US citizens (need to alert international community that NO ONE can interfere w/US rights to land it conquered)

· Effects of decision: federal government interposes self between settlers and natives
· Minimizes self help and independent action by settlers

· Magnify collective action of US government & army against natives

· Creates monopsony (single purchaser)

· Federal government would have paid more if had to compete with others.  Here, could dictate terms.

· EVERY TITLE to US property rests on M’Intosh
· Henry Knox (Sec of War): US is based on ideal of justice; can’t just go to war on natives; should be more humane

· Distribution of public lands after extinguishing native occupancy (& the actual people)

· Tacks between auctioning, selling, granting rights after squatting (Homesteading Act)

· Auctions didn’t raise much $ b/c speculators conspired to pay minimum
· US’s goal wasn’t to raise ton of $, but to occupy lands

· Alien ownership: 

· European regimes reluctant to allow alien property ownership

· Sir Edward Cook: Trojan horse analogy (dangerous people in country during war) + not enough jurors

· US is more liberal (1780s legis to allow alien real property ownership)

· Created incentive to immigrate to US from Europe; could hold land even before naturalization process complete

· Resistance in the US

· Interagency Committee for Foreign Investment in the US (CFIUS): reviews potential large deals including franchise rights.  Have only rejected one purchase by alien, BUT self-selection.
· Some lands are NOT capable of alien ownership, like farm lands and other productive lands 

· BUT corporations may act as proxies for foreign governments.  This may lead to odd outcome: if it’s a person who wants to buy, stay out! If it’s all about the $, come in!

· Dubai Ports Controversy

· Xenophobia

· Backwardness: can own land here, but can’t immigrate here

CREATION (Intellectual Property)
· Think about:

· Whether first to come up with the idea (v. first to file)

· Whether even if first, there should NOT be protection b/c it is better for the public good
· How to balance incentivizing creative ventures without stifling creativity.

· Types

· Copyright: protects the expression of the idea, NOT the idea itself
· Term

· Authors (composers and writers) = life + 70yrs
· Anonymous works OR works for hire (corporate-owned) = 120yrs OR 95yrs from 1st publication, whichever ends first

· E.g. - songs, movies, etc. (all corporate-owned)

· Usually litigation is around 95yr mark for movies/songs

· Patents: most related to the idea, itself (protects mechanical inventions, inventive processes, business methods (maybe), etc.)

· Term: 20 years from application
· Trademarks: marketing symbol, name, etc.

· Term: registered for 10 years; infinitely renewable
· Until abandonment under state common law

· Power to regulate IP from Article I, Section 8 of Constitution, which grants Congress the exclusive right regulate the discoveries of authors and investors for a limited time
· “Congress shall have the power: To promote the Progress of Science and useful Arts, by securing for limited Times to Authors and Inventors the exclusive Right to their respective Writings and Discoveries”

· International News Service v. AP (US 1918): INS refused access to Britain during war, so it copies AP news stories when they come out on East Coast for West Coast papers (bribes, contracting w/AP members (who are breaking their exclusive contracts w/AP) AND copy/pasting or rewriting stories); AP sues.
· INS’s arguments as to why news isn’t © (which court accepts)

· © protects expression of ideas, not the idea itself. 

· Here, INS didn’t just copy and paste, we have rewritten account

· The articles themselves haven’t actually been © (not registered)

· No (exclusive) property right in facts of news.

· If there is a property right, then it is abandoned
· Once AP publishes idea, it becomes public 

· Public policy/public good being done by INS: INS readers can’t get news any other way! (Cover diff geographical areas than AP)

· Holdings:

· The news of current events (the facts, themselves) may be regarded as common property = NOT subject to ©; article itself may be ©  

· This is unfair competition: the rules for society at large are DIFF than the rules for a direct competitor
· Unfair competition = reaping what you don’t sow; passing off something made by another as if it were your own

· Usually unfair competition is a misrepresentation case (passing off someone else’s good as own or hocking own goods under other’s name); doing something unlawful to damage business operation (NOT case here!)

· **News is quasi-property, where right to exclude is limited to competing businesses (in personam) instead of against the entire world (in rem) 

· Can exclude rivals who are intending to divert profit from AP

· Focus on intent/purpose of competitor
· Special benefit to INS as competitor (can offer lower prices b/c not paying to acquire news (unlike AP))
· Based on Lockean labor theory of property

· B/c worked hard to create and built up, should have property interest in creation.

· Incentivizing collection of the news (public good)

· If not protected, valued services will suffocate due to free rider problem
· Classic public good problem: info is non-rivalrous AND non-excludable = no one will want to invest in it without govt regulation

· “HOT NEWS DOCTRINE”: still being invoked, but rarely succeeds

· Modern day problem: facebook and news articles sharing through the site; can news agencies charge facebook for disseminating news w/out paying?

· Moving toward a decentralized, democratic news gathering process?

· What to look for

· Nature of the good itself

· Compete w/ AP vs. spread news

· Intent of spreader

· Dilute demand of AP services vs. having conversation

· Midler v. Ford Motor Company (9th Cir. 1988):
· VERY Narrow Holding: “when the distinctive voice of a professional singer is widely known and is deliberately imitated in order to sell a product, the sellers have appropriated what is not theirs and have committed a tort in CA”

· Court thought that use of voice was unfair but only in this one exact instance.

· Note: Ford had purchased the rights to the song, but not to Midler’s voice or likeness

· This is creating a quasi-property right in the association people have w/her voice; 

· Violation of Midler’s persona 

· NOT an unfair competition claim b/c not impinging on her economic interest (Midler isn’t interested in selling her voice for commercial gain)

· Fair Use Exception to copyright, etc.: not impinging on copyright if commentary, criticism, news reporting, research, teaching, library archiving and scholarship (focuses on HOW material is used: not about selling anything)

· Balancing Test: purpose and character, nature of the copied work, amount and substantiality, effect upon work’s value

· Imitation v. Emulate: imitation is not allowed, but emulation is.

· Exact copy v. redefined use of it

· Golan v. Holder (US 2011): 
· Facts: Congress begins to protect foreign copyright holders that used to be in public domain in the US with the exact same rights as US copyright holders (in order to get reciprocal recognition worldwide) through a statute (enacted in 1996; Sec. 514 - Uruguay Round Implementation Act); net effect: tons of public domain works are suddenly copyrighted! 
· Statute gives reliance users opportunity to keep using UNTIL a notice to enforce is published, THEN 1yr grace period.
· Based on international treaty = Berne Convention, which US joined in 1990s.
· P argues: 
· 1. Congress set the “limited times” for these foreign IP creators and it was ZERO; can’t do it twice.

· Slippery slope argument: Congress could make copyrights perpetual by reenacting over and over again

· 2. Sec. 514 does not promote the progress of science and useful arts,” which it necessarily must do, according to the Clause’s own terms
· 3. Violation of 1st amend freedom of expression

· 4. Congress is depriving US citizens of a “vested right” to works in the public domain. 
· Holding: 
· 1. Congress is not limited to setting one “limited time.” Plus, these works never got a term at all.
· Eldred resolved this: SCOTUS upheld Copyright Term Extension Act (added 20yrs to existing copyrights)

· Congress has historically done this many times: when first set up copyright system, reinstating patents which lapsed due to formalities during WWI & WWII, etc.

· This IS an extraordinary circum, just like historical uses.

· 2. The Copyright Clause does NOT demand that each copyright provision operates to induce new works.

· Defer to Congress in determining which intellectual property regime as a WHOLE will serve the Clause’s ends, including BOTH creating AND disseminating ideas
· 3. EVERY copyright grant inherently causes some restriction on freedom of expression.

· Copyright has built-in 1st Amend accommodations: 

· Idea/expression dichotomy

· “Fair use” defense: reproduction of pieces of works for use in criticism, comment, parody, news reporting, teaching, scholarship or research

· Thus, NO heightened review for Copyright under 1st Amend (as long as built-in accommodations are not compromised)

· 4. There is NO collective property interest in the public domain!

· This was simply unowned previously and now is owned
· In copyright, the right to the work vests in the owner, then LAPSES into the public domain

· Discussion:

· Congress has right to regulate under Copyright Clause (Art I, Sec. 8): “To promote the Progress of Science and useful Arts, by securing for limited Times to Authors and Inventors the exclusive Right to their respective Writings and Discoveries.”
· Majority is construing this Clause broadly: actually implementing a treaty here.
· Motivated by fact that US had become net creators of original work (no longer net consumers)

· Previously: © protected by bilateral agreements

· Possible extrapolation: once something enters the public domain, it doesn't have to stay there forever.  
· Holding is framed in terms of © ONLY, possibly to avoid issue of whether anything can be taken out of the public domain. 
· NOTE: Congress was worried about the Taking Clause re: removing works from the public domain, THUS they enacted the reliance safeguards in Sec. 514!!

· Dissent (Breyer):

· Congress exceeded its power under Copyright Clause, especially considering the inhibitions Sec. 514 imposes on 1st amend pre-existing rights.
· Copyright must “promote progress of science and useful arts.” 
· `BUT this statute only inhibits dissemination of info (by taking it OUT of the public domain) AND creates NO incentives for creation of further works b/c only adds copyright protection to already extant works.

· The Copyright Clause is based on utilitarian aims (give economic incentive to authors to create their works thorough limited monopoly), NOT natural rights of author in his work

· Focus of copyright protections is on BENEFIT to public (through promoting creation of ideas), NOT on the private benefit to the author
· “Orphan works” = older/more obscure works w/minimal commercial value which have copyright owners that are difficult/impossible to track down

· HIGH administrative costs in trying to comply w/the statute re: these works

· Encourages piracy (give up before trying to find the copyright holder and just take)

· Special harm here v. normal copyrighted works:

· Difficult to figure out when works have had their copyright restored under the statute

· Foreign location of copyright holders (even harder to find them)

· Reversing expectation of public that do NOT have to pay

· NO benefit to public (REQUIRED by Clause)

· Better to have a bright-line rule: works in the public domain STAY there

· This statute implicates 1st amend freedom of speech (even though it does not discriminate among speakers based on their viewpoint and subject matter), so it should be given closer review (though not heightened scrutiny…)

· Look at less restrictive alternate possibilities: the Berne Convention allowed much less harmful action. Congress did not have to pull works out of public domain!

· Worries of corruption: affecting KNOWN, already existing authors v. normal copyright which benefits as-yet-undetermined authors

· Scalia (NOT IN CASE; during Oral Argument):

· Treaties can NOT expand the federal govt’s power just b/c the Pres and the Senate agree to something w/a foreign country!

· In order to expand the fed govt’s power, must AMEND the Constitution using Article V procedures!

· OPPOSITE was implied in Missouri v. Holland: expanding Congress’s power can be “necessary and proper means of accomplishing the executive power to make treaties”
· COULD ARGUE: Copyright Clause should NOT be the controlling clause here. This was a TREATY power issue.
· Copyright Clause purpose is NOT complying w/international agreements (which is the REAL reason for this statute)

· If statute is solely being defended under treaty powers, it’s unconst b/c does NOT rely upon an explicit constitutional grant of power.
· Problem w/IP today: we can NOT exclude anymore! (Technology advancing too fast; internet allows for marginal cost of distribution = ZERO.)

· SHOULD IP expand to cover OTHER intellectual endeavors?
· Restaurants (Oyster Bar article): should IP cover the look, feel & tastes of a restaurant? 

· Why NO (as applied to oyster bar)

· Restaurant doesn’t have ™

· Owner claims to have been “inspired” by other places herself

· Solution is in K (non-competition, non-disclosure agmts)

· Why YES
· In personam right (b/c parties worked together, creating special duty) vs. in rem (some random customer who decides to copy)

· He’s plagiarizing her restaurant, not just being ‘inspired”

· Fashion (currently very little IP protection, but industry is pushing for more against international cheap knock-offs)

· E.g. Louis Vitton red-soled shoes (trying to trademark)

· Does fashion industry NEED IP protection?

· YES
· Lots of knock-offs.  Don’t fully realize financial gain from creation b/c others are stealing your idea (and sometimes even posing as yours)

· Becomes less cool when market glutted w/ cheaper versions.

· Limited number of ideas/combos; creators can only create so much.

· NO
· Fashion design is flourishing! Doesn’t need this. Would just lead to tons of litigation.

· Chilling effect on creativity: worries about being sued

· Fashion design = small changes to existing products

· Keeps new designers from entering market (can’t pay to fend off lawsuits)

· Compromise: patent for one season only.

· Mash-ups/Mixing: rearranging lots of copyrighted songs; if have to pay royalties on all songs, then kills an industry before it can even emerge.

· Think about public good when deciding whether to add restrictions!

· Interests protected by expanding IP law to cover Vanna White’s persona/Bette Midler’s voice 

· What interest is even being protected?

· Voice itself?

· Person’s identity?

· Library of work of author’s creation?

· Genetic windfall?

· Who is competent to protect Vanna White and Bette Midler?

· Courts:

· Can proceed case by case, and can be sensitive to particular issues before it. 

· Good to put burden on the infringed: everything is a de minimis intrusion until suit

· Congress:

· NOT well-tailored to particular disputes.

· BUT may create a law that no one cares about (doesn’t need protection)

· Patents

· Protecting ideas/concepts for short period of time (20yrs from filing) v. copyright which protects the expression, NOT the underlying idea/concepts themselves

· Short time frame on protection b/c is the ACTUAL idea that is protected, not just an expression from which the underlying idea can be pulled and used w/out infringement

· Requirement: must be non-obvious

· We are moving toward first to file (rather than first to create), effective in a year

· Trenton Industries v. A.E. Peterson Manufacturing Co. (CA 1958):
· P shared idea for new high-chair w/D, who says no thanks, then makes chair after seeing something similar at church (pivoting hinge underneath seat instead of on side), so he thought it was already in the public domain

· Ps 2 claims:

· Patent infringement (property claim)
· Ct: patent is invalid (even though P was granted one!), so no recovery under this claim

· Unjust enrichment (in personam, quasi-contract claim)
· Ct: yes, recovery under this claim

· Holding: 

· Patent: Although patent granted by agency, patent is invalid.  

· To determine whether patent is valid, you consider obviousness.  

· Obviousness = whether change would be w/i the ability of a person w/ reasonable skill and experience in the field.  Objective test.
· Unjust enrichment here.  There was a quasi-K between the parties. D owes royalties to P for time between when shown to D and when patent granted (1.5yrs).

· Subjective knowledge of D re: chair = result of dealer’s effort, even though the knowledge was already objectively available in the world.

· Same as Oyster Bar? Maybe certain relationships create responsibilities/property rights

· Why only 1.5 years?

· Bad Lawyering: Failure to ask for more.

· Dealer would have discovered idea in church w/i that time.

· WHY NOT extensive deference to agency, the patent office, who granted it

· Patent office grants patent by reasonableness standard.

· There is no battle of the experts.

· Judge is a generalist and patent examiner is a career expert.

· BUT patent office does NOT hear expert at application stage.  This happens at Court.

· More cost-effective. Encourages investment generally & the parties truly invested will invest only what is worth the cost of litigation (private market does investigation).

· If private company is investing in idea, it probably did not already exist on the market.

· Better to see if the idea actually makes money before spending lots on it to figure out if unique.

· Benefit of being able to secure a patent easily
· Creators can rely on patent; they have a measure of security in bringing creation to market

· Or maybe this isn’t the issue: Congress sent signal that wanted patents to be more available, but SCOTUS keeps the restrictive rule in place.

	 
	Excludable
	Non-excludable

	Rivalrous
	Private goods (cup of coffee)
	Common goods (wild animals)

	Non-rivalrous
	Club/toll goods
	Public goods (air, water, national defense, ideas)


· Rivalrous v. non-rivalrous goods:

· Rivalrous: zero-sum nature to good (if one person uses, there’s less to go around)
· Excludable, rivalrous = private goods (e.g. cup of coffee)

· Nonexcludable, rivalrous = common goods (wild animals)

· Non-rivalrous: use by one does NOT generally prevent others from using
· Excudable, nonrivalrous = club/toll goods

· Nonexcludable, nonrivalrous = public goods (e.g. - ideas, national defense)

· Lighthouse example: multiple ships can use at same time w/out depleting + no way to prevent them from seeing & using light (free rider problem)

· Federal Lighthouse Act: public good regulation

· Coordination problems, BUT merchant groups DID decide to build them (& charge fees to dock nearby), so no govt intervention needed?

· Ideas (intellectual property):

· Public good, BUT if not protected, then no incentive to create/maintain
· Like national defense: won’t pay if already protected and don’t feel threatened, so need central govt and tax
· If public authority grants incentive (like limited public monopoly on the idea, so when idea circulates, someone has to pay fee through a licensing scheme), then more likely to create AND share ideas
· BUT have to be careful to ONLY give brief protection, so flow of ideas is not stifled

SEQUENTIAL ACQUISITION
· Principle of Accession (HIGH-LEVEL PRINCIPLE) includes Doctrine of Accession, Increase, Fixtures, etc.

· Justification: natural sense that certain things are associated and belong together

· “Connected in an intimate manner w/objects that are our property AND are inferior to them.” (fruits, offspring)

· Ex. - North Sea oil discovery - issue of WHO got rights.

· Could have established rights by looking at continental shelf (but not down the middle)

· Could have chosen the nation that uses most oil or is the poorest, etc.

· Could have used discovery principle (any nation, whoever’s citizen’s found it)

· BUT instead drew a median lines between closest countries
· Ex. -Thomas Paine and Common Sense
· Inherently true that small island, England, shouldn’t govern whole continent.  Argument for revolutionary war.

· Fixed things in earth belong to surface holder (accession)

· BUT fugacious (moving) things on top of earth not necessarily owned (like fox)

· Water underneath land is compared to fugacious items...allowed to drill straight down (race to drill) to grab gas or water (it is treated like a wild animal: don't own it until capture it and control it)

· Doctrine of Increase: property owner of tame/domestic animals owns the offspring that mother births, even when wanders onto someone else’s land and gives birth there
· Also includes the increase of the increase, ad infinitum.

· Could expand it to vegetation.

· Doctrine of Accession: mistakenly taking up a physical object that belongs to someone else and transforming it through labor into fundamentally different object ( current possessor owns the value added and simply must reimburse original owner for cost of raw materials
· Weatherbee v. Green (MI 1871): D accidentally cut down P’s trees (worth $25) and made much more valuable barrel hoops ($700, due to D’s labor) out of them; P is suing in replevin (get back personal property that was taken)
· P wants property right protection (sovereign of own goods, should get value added by D’s labor)

· D wants liability protection only for P (compensate for market value of raw material, not the whole windfall value of new goods)

· Ct rules for D 

· How we get to this rule:

· Good faith? State of mind of trespasser: only a good faith trespass allows liability damages.  Bad faith trespass bars award.
· Amount of value added: Value of labor of new thing vs. original value
· Degree of value added by appropriator.

· Here 28:1, but there is no way to gauge this value

· Except that 1.7: 1 is insufficient (in tree cutting case w/ no transformation)

· Degree of transformation: 
· Is there a change in “substantial identity” of goods?

· Skill required in transformation?

· Loose standard.  Hard to tell what activities require lots of skill and what don’t.

· Evidentiary problems: impractical to discern what originally belonged to original owner?

· But See: Isle Royale Mining Co v. Hertin (MI 1877): value added: 1.875 to 1; D just cut down trees, no further value added; original owner gets trees, no restitution due to appropriator for labor
· Don't want to allow laborer to take and then demand payment for services; original owner should be able to make decision about whether wants to pay for some labor

· Diff from Weatherbee:

· Value difference is small here

· Type of services

· Degree of transformation 

· Ad Coelum Rule

· Edwards v. Sims (KY 1929): D neighbor w/mouth of cave on his property builds up business around it, then govt takes over cave & pays “takings” compensation; P neighbor sues D neighbor for part of $, claiming that cave likely goes under his land
· Chancery Ct orders a survey of the cave, even though it requires trespassing on D neighbor’s land! D sues Chancery Ct saying that can’t invade his property right when not proven that any property right of P is involved.

· Ct. analogizes to surveys of mining operations, which can be ordered by court.

· Court for Chancery Ct/P: ad coelum rule stands; if cave is under P’s land, then some $ is P’s
· Compare to Hinman
· Difference in rights to air vs. sub-surface?

· Dissent: this should be a practical right (like air rights); if no access, no right.

· Accretion/avulsion

· Accretion

· Gradual change; boundary follows the change.

· Policy

· Notice: w/ gradual change, given notice and have opportunity to take action (i.e. build a retaining wall)

· Evidentiary problem: hard to trace grains of sand where they end up.

· Avulsion

· Fast change; boundary stays where it was for the original stream/river

· Policy

· Transformation that’s easy to identify

· Ex. - large chunk moving  (easy to figure out what moved)

· WHY do we have this difference?

· Hume psychological principle: slowly losing is more intuitive loss and less painful

· Evidentiary reasons: too hard to trace accretion accurately (practical enforcement limitations)

· Utilitarian: it’s not worth it; cost-benefit analysis of figuring out what belongs to whom every time this happens.

· Practical: Wasteful for one small property strip to be owned by someone across the river.

· WHY don’t we just fix boundaries w/GPS? 

· Reliance interest protected: school districting, drivers licenses

· But if have to suddenly cross river for school…

· Rivers are easy for all to use as property boundaries

· BUT value of land changes drastically if borders don’t move with the water (riverfront property) (private landowners)

· Nebraska v. Iowa (US 1892): Missouri river is fast moving, muddy river, quickly eroding banks and changing path...this river sets the boundary between two states
· Holding: Even though river is moving rapidly, it is still eroding into fine grain ( accretion, BUT portion of the river which cut through a loop ( avulsion (boundary line in that spot stays where is was pre-river)

· Problem: Missouri River cuts huge chunks off of banks on regular basis (avulsion?), BUT these dissolve up (don’t just attach to the other side of the river) (accretion, in the end)

· Fixtures

· Strain v. Green (WA 1946): sellers of house took many very well-attached items from house (lighting fixtures, mirrors, water heater)
· D says these are personal property (thus removable); P says these were sold w/the house as fixtures

· Ct: P gets everything except for one mirror.

· These are valuable improvements that the seller had added to the house. They are now fixtures.

· Old case (Miller, 1899): “modern amenities” (bathtub, hot water heater, etc.) can be removed by prior owner b/c they were added for his own benefit AND it was easy to disconnect and remove the items

· BUT Ct here rejects this old case re” facts, saying that NOW these are expected to be part of the house

· Ballard Test
· Intent of the annexer is to be inferred from

· Nature of the article affixed

· Relation and situation to the freehold of the party making the annexation (owner, tenant, etc.)
· Manner of the annexation

· Will it cause DAMAGE to remove?

· Purpose for which annexation is made

· Hall v. Dare Test
· Actual annexation to the realty

· Use or purpose to which part of the realty with which it is connected is appropriated

· Intention of the party making the annexation to make a permanent accession to the freehold

· Expectations

· Focus on the expectation of the objective reasonable person
· Expectations are fluid and have changed since 19th c. = fixtures have been redefined more expansively

· Subjective expectations are too difficult (can fake, can conflict, etc.)

· Seller’s expectation not in line w/convention (should have entered into contract)

· Relationship between the parties

· Tenant Rule: tenants do NOT expect to enrich the property, so they expect to take fixtures with them (as long as don’t cause damage)
· Foreclosures: more liberal in allowing forced seller to take fixtures if bank made loan based on the state of the home when mortgagees moved in (so any improvements since then can be taken back out)

· Courts may treat banks as more sophisticated; thus, lack of language in K favors less sophisticated party
· Seller/buyer: improvements made to home stay w/the home
ADVERSE POSSESSION of Real Property

· TEST (5-6 part):

· Actual possession 
· Lives on, near, adjacent land (helpful but not dispositive)

· Using land how would be expected to be used (given nature of land); AND 

· Exercise element of possession (gate-keep the property)

· Exclusive 
· Including excluding the owner

· Open and notorious 
· Everyone knows that you're possessing/claiming it

· Continuous ownership 
· For statute of limitations period; usually 10-20 yrs in states (NY = 10 years)

· Holding land under hostile claim of right
· If given permission, then NOT adverse possession

· THREE Rules for determining “claim of right”:

· Majority rule (Ewing)

· Fact that someone claims land as own is enough, provided person acts in a way that shows the world that it is theirs (objective basis). Ignore subjective beliefs/morality.

· Good faith requirement (minority) (Carpenter)

· Adverse possessor genuinely believed that she owned the land. 

· NYS is moving to good faith through legis (“reasonable belief” that property is own)
· Bad faith requirement (Maine Rule) (defunct)

· NOTE: Florida requires that AP pay property taxes throughout time on land.

· Claim of right v. color of title

· Claim of right: intent to possess something as one’s own
· Color of title: AP has some document (deed, will or judicial decree) that purports to convey title but does not in fact do so b/c of legal defect
· Required by some states (like Ewing) when good faith requirement
· If AP does hold the property under some defective deed/title, it can help AP claim the balance /remainder/entirety of the property through constructive possession (when you're only actually possessing, improving, occupying, etc. one corner of the property)

· True owner: the person with the best claim of title on paper (or better in litigation)

· Arguments FOR AP:
· Utilitarian justification

· Incentivizes being aware of what happens on your land. 

· Rewards productive labor.

· You snooze, you lose! Owning land is a responsibility that confers affirmative duties.  
· Justifies illegal conduct / attempts to appropriate others’ property; if AP increases social welfare, actions are seen as positive.

· Reliance

· Possessor may have developed reliance interest through longstanding possession of property.

· Psychological studies

· Losing something one already has is relatively more painful than not getting something one does not have.

· If AP is person who “has” property, taking it from AP may be more demoralizing to AP than denying it to the TO would be demoralizing to the TO

· Argument AGAINST AP:

· Encouraging trespassing, which can increase violence/self help
· European Court of Human Rights: simply transferring title from TO to AP without remuneration is a violation of human rights
· BUT why not think that squatter should get liability protection, so if doesn’t get title, then gets remuneration for improvements?

· When neighboring plots are at issue, AP looks like accession.

· Lessee of Ewing v. Burnett (US 1837): Successful adverse possession claim.
· Facts:

· P’s ancestor was given title to property decades before and did nothing with it (true owner). Asserted no claim (even though knew D was using land) for 21yrs. 

· D was also given title (but later, so it is defective), has been managing the land openly as a slag heap as its owner for decades (brought trespass suits, harvested gravel & rented it out) and lives right across the street (adverse possessor). Everyone thought D owned land.

· Ct: D owns the land under adverse possession. Does NOT matter whether D thought he owned the land in good faith.

· Modern view of good faith = do NOT need it; just need a hostile claim  of right (land grant, even if bogus, fraudulent, etc...)
· Problem: incentivizing creation of false documentation

· Carpenter v. Ruperto (IA 1982): for over 30yrs, neighbors (P) used a portion of adjoining land when they knew that it was not theirs (paved driveway on it, put their water tank there); they asked permission for use of remainder of land for diff purpose. New owner (D) says that P needs to get off of land. P sues for title.
· Ct: adverse possession requires a genuine subjective belief by adverse possessors that they owned the land

· 10 yr statute of limitations, BUT P knew that didn’t own land, so P’s claim to land fails under the strict good faith requirement in Iowa.

· P had actual, exclusive, open & notorious, continuous, & hostile elements BUT NOT claim of right, which requires both (1) actions adverse to true owner AND that AP really (2) BELIEVED that deserved this land/had real claim to it

· Effects of good faith requirement

· Disincentives deliberate hunkering down and squatting on someone else’s land.  It will never be yours!

· Stifles entrepreneurial adverse possession claims. (Rare is the case where someone genuinely believes land is actually theirs.)

· Stops incentivizing maximizing utility of land

· In Carpenter, AP’s were doing productive work! This doesn’t matter to Iowa.

· Adverse Possession of Chattel

· THREE Rules for when clock starts running on statute of limitations for conversion:

· Time of Conversion Rule: clock starts running at time of conversion; thief gets the shortest statute of limitations!
· Time of Demand Rule: clock doesn’t start running until demand; most favorable to true owner
· Time of Discovery Rule: (NJ) (intermediate): when would a reasonable true owner engaged in a diligent search for the item discover its location?
· Issue of what “diligent” means; the nature of the item matters

· This is NOT based on actual discovery! 

· Songbyrd, Inc. v. Estate of Grossman (NY 1998): recordings of deceased jazz singer were alleged to have been stolen thirty years ago. Bearsville licenses recordings. Estate of jazz singer sues to get the tapes back. Tapes are in possession of a producer (who has been selling the rights for 10yrs) in NY, so NY law applies. 
· Conversion: property is in the possession of another (w/out rights of ownership and possession) who has acted to exclude the rights of the true owner by exercising dominion and control over the property that is inconsistent w/the interests of the true owner. 

· NYS Statute of Limitations for AP of Chattel = 3 yrs, BUT starts running at different times depending on context

· For items taken in bad faith SOL starts running at time of conversion, regardless of owner knowledge that is stolen or who did it
· When good faith purchaser of a stolen chattel SOL begins accruing when the true owner makes demand for return of the chattel.

· Sequential Possession

· Haslem v. Lockwood: riders of horses leave the manure of the horses on the highway as they trot by; P gathers up the manure into piles, leaves for night and when comes back, D has taken the piles; P sues
· Principle of Accession: 
· Manure came from horse, so owner of horse owns manure, 

· Fixture

· Countervailing argument = fixture: once the manure hit the ground, it became part of the soil and belonged to the property owner

· Court’s response: this holds in farming community contexts, NOT on public highways (city doesn’t want or need manure on highways)

· Custom

· On farmland, manure is treated like fixture.

· This principle doesn’t apply to the highway, where manure has no benefit and is removed at public cost.

· Abandonment: owner leaves manure on highway, thereby expressing the intention to withdraw title and not reclaim
· First possession: by gathering it (thus, expending labor to turn it into something useful (increase its value)), P has possession of the manure which ripens into title
· Doctrine of accession doesn’t apply here because the poop was abandoned.

· NOTE: The city, which owns the highway, could have superior title to the manure, but it is not challenging P’s claim. P is actually doing a service to the city by cleaning up poop
· Constructive Possession: P must be allowed a reasonable time to remove manure and couldn’t stand guard over it while simultaneously finding a means to transport it
· Shelby White (art collector): Italy demands art taken illegally from its soil back from her, even though she bought it in good faith and owned the pieces for a long time. White gives 10 pieces back. 

· Should modern day nation-states have a claim over others to what’s in their soil?

· Having all rights vest in country stifles the market and the discovery process

· Finders & Converters

· Priority Principle: 

· The first possesor has claim of superior title over all the world except for over the true owner (or her agents), who can claim it.

· Limited by statute of limitations for conversion

· Possessor (in hand) v. owner (title)

· Rejection of Jus Terti (third party rights)
· Court will ONLY litigate the claims of the parties present.  There is NO third party standing for the true owner.

· WHY we have Priority Principle

· Finality

· If rule favored possession, rather than priority, would incentivize theft/endless claims over ownership BUT 1st converter gets good title, so incentivizing theft?

· Tracing chain of title
· Easier for true owner to find property.

· Vindicates labor theory
· Hard-working converter: they did the work, unfair for someone else to come and take it.

· Psychological Effect

· Harder on person to lose something she already has than for person to never receive something at all.  

· Stop self help

· Don’t incentivize perjury
· Don’t incentivize lying to undermine the legal system (if required good faith finding)

· True Owner > Finder > Converter: 

· Armory v. Delamirie (King’s Bench, 1722)
· Facts: Chimney sweeper’s boy finds a jewel and goes to defendant’s shop, who was a jeweler, to assess value.  The Defendant’s apprentice, under pretense of weighing the jewel, removed jewels and offered boy only a little $.  Chimney sweep demands jewel back.

· Rule: “Finder of a jewel, though he does not acquire an absolute property or ownership, yet has such a property as will enable him to keep it against all but the rightful owner.”

· Application: Here, chimney sweep may maintain trover action (recovery of value of goods taken when wrongful conversion of P’s goods to own use).

· True Owner > F1 > F2 

· Clark v. Maloney (DE 1840): 2 sequential “finders” of logs floating on river; Court finds for first finder
· Finder 2 possibly stole the logs here.

· True Owner > Converter 1 > Converter 2

· Anderson v. Gouldberg (MN 1892): P converter 1 accidentally cuts logs from 3rd party’s land; D converter 2 steals logs from P, and when sued, defends that P didn’t have the rights to them
· Ct: P’s possession need only be lawful against the other person in the action
· Policy: stop “string of thieves”

· WHY favor C1 over C2 instead of finding the TO?

· No system in place to find TO

· Prevent self-help/violence or organizing by converters

· Hulsebosch’s Hypos

· Priority principle vindicates title of first converter over second.

· TO > C > C

· TO > F > F > C

· Complications: Good Samaritan as converter or agent? 

· Hot pursuit?
· How do we establish agency?

· Do we want to incentivize Good Samaritan’s engaging in this type of behavior?

· NOTE: Japanese system = person who lost item has to pay a salvage fee to the finder

· Landowner > Discoverer

· Fisher v. Steward (NH 1804): trover for hive of bees and 200lbs of honey; P trespasser finds hive, marks tree, and tells landowner, who harvests honey w/out including P 
· Competing acquisition principles: P discoverer v. D landowner (principle of accession: ad coelum OR fixture)
· Ct holds for D landowner:

· Even though bees are wild animals (Pierson), their hive is in a fixed place, so ratione soli applies (b/c you own the ground, you own the animals on it).

· NOTE: this court will NOT recognize local custom. Only follows state-level law. (This is normal for Amer. courts; Ghen is the exception.)

· First Possession 

· Hearing the bees, marking trees, and seeing bee enter tree does not establish occupancy b/c plaintiff trespassed on land.

· In the end, all of this is moot: ratione soli beats out first possession.

· Goddard v. Winchell (IA 1892): meteorite falls from sky and embeds in P landowner’s land; P’s tenant allows 3rd party (“finder”) to dig it up and D museum worker buys it from 3rd party. P landowner sues.
· Ct rules for landowner under principle of accession: either accretion from other planets or ad coelum (part of soil now, like minerals)

· NOTE: what about if meteorite falls through apartment and hits the tenant? Who owns it: tenant or landowner? Landowner if lease doesn’t deal w/the issue.

· Hannah v. Peel (England 1945): house in which D owner has never lived is requisitioned by the army during war; P soldier finds jewel on windowsill (resting on top of something, not embedded) and turns it into police, who hand it over to landowner. P sues.
· Ct finds for soldier over landowner (likely rewarding for good behavior)

· Rule (Bridges v. Hawkesworth): first finder has greater claim to title against all except true owner, even though thing is found on the property of another person UNLESS  
· 1) item is embedded in or attached to the soil OR

· 2) taken through trespass or wrongdoing OR 

· 3) finder finds it in the context of being under the employ of the owner
· Lost v. mislaid:

· Mislaid: true owner intentionally places something somewhere but forgot to pick it up and likely has some general idea of where. Most courts would find for property owner (best title) > finder.  (But see Hannah v. Peel)

· Ex. - umbrella left in coat room at restaurant

· Justification: TO is more likely to figure out where the item is and come get it

· BUT this could lead to waste if property owner has to just hold onto something and never get rid of it (like a bailee)

· BUT to counteract this, we have statute of limitations
· If someone were to take a mislaid item, that person is a converter
· Lost: true owner, aware OR unaware of losing possession, has NO IDEA where the item could be; just fell out. Finder (better title) > property owner.

VALUES Subject to Ownership
· BODY and BODY PARTS
· If these are NOT property, HOW are we protecting others from just taking what they want? 
· Due process liberty OR life protection.

· BUT still balancing test: state interest, less restrictive alternative to extracting tissue, etc.

· Precedent for state compromising bodily integrity: inoculation/forced vaccination cases from early 20th c.

· SCOTUS: Mass. allowed to require a small pox vaccination or make person pay huge fine (compelling state interest in health, safety, welfare of citizens)

· Public school systems require vaccinations for enrollment (upheld in Ct)

· BUT there’s usually religious exemption for vaccinations (really small = under 1%), but if it gets to several percent, states need to reexamine whether to keep religious exemptions

· If biological weapons attack, could govt force citizens to be vaccinated?

· Should there be a regulated market for body parts? Ideas: 

· Essential organs (heart) = no 
· Non-essential organs/cells (sperm, corneas, etc.) = yes
· Legal fiction for non-essential fertility cells (sperm, eggs): $ received is for “services rendered,” rather than for sperm and eggs themselves.  

· Maybe just have tax deductions for organ donation (qualified property rights; can’t sell on free market)

· Maybe just have transparency and no regulation (but the dangers of the free market)

· Different countries have different rules regarding donating organs

· Israel: generally, have to be on the list to give in order to receive organ donation

· Do potential donors of rare cells (Moore) become monopolists if given control over their tissue?

· Moore v. Regents of University of California (CA 1990): P has hairy cell leukemia; doctor tells patient that spleen needs to be removed, and then uses spleen in research to create a highly lucrative cell line which doctor patents. P patient gets nothing from patent; wants something, so sues.
· Two claims by P: lack of informed consent AND property conversion (P has right to his cells)

· Ct: for D on property conversion claim AND for P on lack of informed consent


· P has no property right in his removed organs, plus patent is not for the raw material of P’s cells; it is for the hard work put into creating a cell line (which P had nothing to do with)

· Counter-argument of accession: P’s organ is like minerals underground where property owner has to pay specialist to remove them (landowner still has right to minerals) OR like barrel rings from trees (tree owner still got the value of the raw material in compensation)

· Perhaps should have splitting rather than lumping here

· BUT doctor showing bad faith, so maybe P would get ALL of profits

· P was not properly informed by doctor

· Dissent: Doctors can own patient’s cells but patient can’t (clearly not just about human dignity); WTF?

· Does informed consent really protect the patient?

· Patient can’t make money off of informed consent, but they can block the taking of the person’s body parts if not okay w/research and monetary gain from them

· Possibility that a contract for pay under these circum between a patient and a doctor would be unenforceable: no consideration by patient (BUT contracts for “services” like egg harvesting are enforceable)

· Problems w/allowing patients to sell body parts:

· Sacred, human dignity

· Incentivizes extremely dangerous risk-taking

· Could lead to forcing people to sell body parts (slippery slope) if in debt, etc.

· International market for organs (BUT this already exists...it’s just more dangerous and unsanitary w/out regulation)

· Hecht v. Superior Court (CA Ct App 1993): Kane sets aside sperm in sperm bank for his female partner Hecht to use later in life, intending to commit suicide. He then writes up a will giving her control of the sperm and part of his estate. The remainder of his estate goes to his grown children. Estate is being run by Hecht’s family and they refuse to give sperm to Hecht.
· Lower Court issues an order to destroy sperm, so P Hecht sues ct for peremptory writ of prohibition to stay order.

· App Ct here says that there’s no wrong. The sperm can be property in the sense that deceased can bequeath them. 

· The probate court will review the case on issues of undue influence, nature of contract, etc. on remand

· Differentiating this case from Moore:

· Potential for human life (pre-embryo cases, genetic material/natural human issue that could eventuate in life down the road)

· Can’t argue that no property right b/c going through probate ct (which would have no juris if not property)

· Here, ex ante planning by person whose tissue it is (v. no notice by doctor in Moore)

· Bundle of sticks: Moore focused on tort of conversion (strict liability tort), NOT that no property right at all

· Moore showed a worry of strict liability slowing down the development of medical therapies (no issue in this case)

· Maybe can’t exclude others in Moore, but can dictate its use pre-excision (seems to support THIS case)

· Property rights are qualified in diff situations (bundle of sticks) (BUT Moore unequivocally said that this was NOT property!!)

· Newman v. Sathyavaglswaran (9th Cir. 2002): CA law gives coroner the right to remove dead children’s corneas without seeking parental consent (but parents can tell coroner “no” IF they know about the law). Two parents find out about this when the law is being changed years later and sue.
· P’s claim violation of due process, as taking of cornea is a deprivation of “property” in child’s corneas.

· Holding: parents have a property right in deceased children’s bodies based on common law/tradition; procedural due process of parents was violated by the presumed consent statute b/c no notice and opportunity to be heard
· Law is reflecting value held in society today 

· Dissent: There’s no absolute property right in child’s body and its parts.  Rather, this is a DUTY to dispose of body.  Disposing of body = heavily regulated for sanitary reasons

· Body is a burden to society v. majority’s focus on intrinsic emotional value of control over body

· Discussion

· Public policy: we need more corneas! But maybe this isn’t the best way to go about increasing supply.  Maybe this is about notice and opportunity to be heard.

· CA statute assumed consent UNLESS parents revoked it b/c there is a very short time period in which organ can be harvested
· Problem here: the law is the opposite of the norm/custom outside of the law (no one would realize what was going on)

· CA legis reversed the presumption right around this time

· Propertizing other rights:

· Registering for classes (black market over Coases)

· Immigration slots: many countries offer incentives to those who agree to invest capital in that country 

· Ex. - EB5 Program in US: create or preserve at least 10 full time jobs w/in US for citizens w/in 2 yrs of moving here; minimum investment of $1M unless rural area = $500k

· Problems: we need both rich and poor for country’s economy

· Other idea: why not allow bundle of rights of citizens to be split off and sold (citizenship, voting rights, working rights, etc.)? Starts to create hierarchies. We prefer random distribution of rights to creating hierarchies. 

· Public Trust Doctrine
· Public has legal right to use certain property; those rights are vested in the state as owner and trustee of those lands. State can NOT just sell off these rights!
· What resources are too “public” to be parceled out into private ownership? 

· Are there some resources that should be regarded as “inherently public” and thus should remain accessible only on equal terms to all members of the community?

· Public trust doctrine has NEVER been extended beyond submerged lands
· Epstein wants to expand this to IP rights (BUT SEE Golan)

· Water: 

· Navigational & fishing rights = jus publicum (sovereign right given to people, even when soil around this water is privatized)

· Irrigation (big deal in the West); 2 ways to allocate rights:

· Traditional common law method of allocating right to use water for irrigation is to give the right to riparian owners (own land on the side of the river)

· First/prior appropriation: whoever tapped the river first, regardless of where his land was

· 3 rights subject to some level of propertization:

· Interest in water flow
· Interest in navigation (probably can NOT be propertized at all)

· Analogous to public navigable air space (it was always there, like an easement)

· Right to fish
· Generating benefits out of networks: travelling on a navigable river = more interaction

· Network goods = telephones; the more people who have them, the more useful they are

· Both get efficient transaction AND gain understanding of others
· Commerce fosters change between diff types of people (sociability), leads to overcoming local biases & prejudices
· This didn’t completely work out as planned, but still animates Commercial Law

· Recreational uses (parks, etc.) based on same principle (more social harmony)

· Illinois Central Railroad Co. v. Illinois (SCOTUS 1892)
· Facts: State legislature passes act granting RR land submerged under Chicago harbor.  RR rights explicitly limited: can't block navigation (e.g. toll), can't stop legis from controlling rates that company charges for harbor use (can’t set own rates), AND company does NOT have the power to grant, sell or convey it
· State tries to repeal the law authorizing the grant a few years later (corruption?)

· Issue: whether the statute has force; whether Illinois can repeal the law.

· Contracts Clause (Art. I, Sec. 10): states cannot impair the obligations of contracts
· Fletcher (SCOTUS): Contacts Clause applies to land grants by states (once contract consummated, can’t just take it back); in order to take land, must use the takings clause and pay just compensation.
· HERE, Ct says that this is NOT a taking b/c the state had no authority to grant the land in the first place (you can’t grant what you don’t own)

· Holding: Court could repeal the grant because the state never had the right to grant this land in the first place, and any property owner, including the state, can’t transfer more than it owns. (Public Trust Doctrine)

· Test: Public trust land (usually submerged) can NOT be alienated, EXCEPT in those instances where parcel of land is:
· To be improved in the interest of the public, OR

· TO be disposed of without detriment to the public’s interest

· Discussion:

· What is the source of the court’s power?

· The court is honest that it can’t cite any authority for upholding statute repealing the grant.

· Instead, court states that such property is held by the state only by virtue of its sovereignty, as a trustee.

· The source of the public trust doctrine is state common law.

· The legis SHOULD be able to abrogate common law w/statutes, but court thinks the legis is corrupt.

· What does Illinois constitution say?  Could Illinois amend its constitution to allow the alienability of submerged land beneath water? 

· Hulsebosch: Ct must be pulling from state constitutional law in order to abrogate statute (common law can’t do this), so legis must pass a const amend to overcome this decision.

· Submerged land beneath water can NOT be transferred by the state to private parties when that transfer interferes w/commerce
· Fear here = monopoly by private party of important navigable water way; can NOT place this public property “entirely beyond the direction and control” of the state
· Three classic dimensions of water rights are implicated here: navigation, fishing, non-obstruction

· NOTE: NOT all states follow this strict version of the public trust doctrine:

· NYS: Chelsea Piers landfill (all along river is privately owned); almost 20% of lower Manhattan is privately owned landfill. 

· NYC granted water lots to be filled by private parties with conditions: have to build public road along pier, change reasonable rates, use for commerce, etc. Way for city to develop into a seaport. (Good precedent for partial grants.)

· Lake Michigan Federation v. U.S. Army Corps of Engineers (N.D. Illinois 1990)
· Facts: Federation seeks an injunction restraining Loyola University (Chicago) from constructing a 20 acre lakefill in the waters of Lake Michigan.  Loyola had gotten approval from local, state, and federal authorities.  Under plan, Loyola sought to construct stone revetment, bike and walking paths, seawall, and lawn areas.  The public would have unrestricted access to these 2.1 acres of lakefill; in the interior portion, Loyola sought to expand its own facilities.  The public would have access to these areas, too, but subject to Loyola’s right of ownership.  

· Strange case: 3 levels of govt (federal, state, city) ALL approve the conveyance, yet court sides w/community group of conservationists
· Holding: In order to satisfy public trust doctrine, primary purpose must be to benefit the public, rather than a private interest.  Moreover, the public purpose advanced by the grant must be direct.

· 3 basic principles:

· Courts should be critical of attempts to sell public land to private entity

· Public trust is violated when primary interest is to benefit a private interest

· Any attempt by state to relinquish its power over public resource should be invalidated

· Rationale: 

· Sure, the public benefits from Loyola’s plan, but ONLY incidentally to the primary and private goal of enlarging Loyola.   

· Note: the City of Chicago has developed LOTS of the waterfront with lake fill and then leased to private parties. (This is ok.)

· The public is actually gaining nothing here.  It currently has full access to the submerged lands which will become the new coastline.  

· CHANGE: ct is using the public trust doctrine for conservationist aims (instead of historical commercial aims only)

· State of Oregon ex rel. Thornton v. Hay (S. Ct. Oregon 1969): According to SCOTUS, property line stops at mean high tide line (landowner owns vegetation line AND dry sand between mean hide tide line and vegetation line); therefore, private parties own the beaches. The public only owns the wet sand area (mean high tide line out to water and beyond).
· Appeal from decree enjoining owners of tourist facility from constructing fences/other improvements in the dry-sand area between sixteen-foot elevation contour line and the ordinary high-tide line of the Pacific Ocean.  

· Issue: whether the state has the power to prevent the defendant landowner from enclosing the dry-sand area contained w/in the legal description of their oceanfront property.

· Trial court: public had acquired an easement for recreational purposes to go upon and enjoy dry-sand area, which is tangential to wet-sand portion, which is owned by the state and designated “state recreation area.”

· Holding: custom gives public the right of access to dry-sand beaches on the Oregon coast, regardless of private landholders’ preferences (b/c narrow spatial dimension, deep temporal dimension, people acquiesced to it for a long time, it was reasonable and didn’t deviate too much from other customs or law)  

· 7 requirements for custom:

· Common consent and uniform practice for as long as anyone can remember (it must be ancient!)

· Right was exercised w/out interruption (though not necessarily continuously at ALL moments)

· Customary use is peaceable/free from dispute

· Customary use must be reasonable
· Custom has clear limits
· Custom is obligatory (individual landowners can’t elect to not follow it)

· Custom is not repugnant or inconsistent w/ other customs or laws
· NOTE: is this repugnant to SCOTUS law which says that private owner owns to median high tide line?

· Must not be + custom is supposed to derogate from law to some degree + natives used beaches b4 SCOTUS existed + no one stopped using beaches after SCOTUS’s decision

· STRANGE HERE: most customs are LOCAL (small spatial limitation) OR are a “sphere of social activity” custom (like commercial customs b4 UCC: everyone in community is linked by common endeavor and follow rules), BUT here it’s the entire state! (like a 3rd, brand new custom category!)

· Multiple different strategies that could be employed:

· Public trust doctrine
· NJ: has gone farthest with this (where beach has been organized by community through homeowners' assoc for long time, can't keep out public)

· Implied dedication of easement to public: owners through time intended to grant easement to public/use the land
· This is NOT the case here b/c landowners likely thought they had nothing to grant

· By not exercising right to exclude as long as you think you have a right, can satisfy implied dedication

· Prescriptive easement: people used beach adverse to landowner interest (not adversely possessed b/c landowner still there), but used while person there, so adverse easement
· Upheld in trial court here

· Custom: Court HERE embraces this rationale
· Provides notice to landowners (custom is notorious; there is actual landowner knowledge)

· WHY this over prescriptive easement?

· Prescriptive easement = need to sue each and every beach owner (and maybe some will be able to prove that there wasn't prescriptive access = checkerboard of rights v. not for public use)

· Custom covers ENTIRE state (though this is later retracted a bit by the court...still have to show use by public over time for this specific beach)

· Diff views of whether it can be used in states:

· HERE, Oregon uses Native Amers using beaches over time to support antiquities (since state is young) v. Fisher: no custom in US (bee case)
III. Owner Sovereignty & Its Limits
A. Protecting the Right to Exclude
1. Criminal Laws Protecting Real Property

· State v. Shack (S.Ct. NJ 1971) - **NOTE: this is ONLY in NJ**
· Facts: Defendants, a social worker and an attorney for non profits working to protect migrant workers, are charged with violating NJ trespass law.  They entered private property to aid migrant farm workers employed and housed there.  Complainant, a farmer and owner of the property, summoned a state trooper before the defendants entered the property.  Farmer files complaint to get them removed as trespassers.

· Holding:

· Under state law, landlords can still be gatekeepers (i.e. asking for ID, require that visitor state general purpose) BUT LL can NOT block legal aid workers, medical workers, and the press from going to the migrant workers’ residences on his land PLUS the landowner can’t deprive the migrant worker of practical access to things he needs / can’t limit the worker from anything significant for the worker’s well being
· Super unclear what “anything significant” or “needs” is

· Therefore, defendants did NOT trespass w/in the meaning of the trespass statute.

· Even though not tenants, migrant workers also must be allowed to receive invitees. 

· Landowner may not deny worker his privacy OR interfere w/ “associations customary among our citizens”

· Not clear whose right this is: right of the aid workers to enter OR right of the migrant farm workers to receive?

· Rationale

· “Employer may not deny worker his privacy or interfere w/ his opportunity to live with dignity and to enjoy associations customary among our citizens.  These rights are too fundamental to be denied on the basis of an interest in real property and too fragile to be left to the unequal bargaining strength of the parties.”

· Migrant workers need protection b/c: lang barrier, physically separated from society (live on landowner’s land, landowners often control them), and economically and politically have no bargaining power
· How should landowner deal w/uncertainty re: whether person trying to enter is related to something significant for worker’s well being?

· Don’t exclude anyone (so won’t get sued over and over)

· Lay out visiting rights in the contract ex ante (derogating from common law rule)

· BUT is this decision the floor (minimum rights) or is it just a default if no contract?

· Are the migrant workers tenants?

· Ct refuses to answer this question

· Would have been MORE rights if Ct had declared migrants to be tenants.

· But if Ct had said it was just an employment relationship, they would have had NO rights

· Ct choose a middle course

· NOT federal preemption of state trespass law b/c this is indirect action by the fed govt (fed law here is funding the organization for which the aid workers work; they are NOT federal agents)

· BUT it helps that fed govt is backing these organizations

· Compare w/Jacque: both invoke right to exclude using local criminal trespass laws

· Jacque owner is despot who can exclude anyone for any reason (except navigable airspace or stream)
· Distinguished on facts: 

· Jacque = others try to cross over land w/inanimate object
· HERE: human context of property rights, focused on helping migrant workers

· The land in question

· Jacque = purely residential
· Here, business and residence.

· Ex post balancing test of relative equities here

2. Civil Actions Protecting Personal Property

· Intel Corp v. Hamidi (CA 2003): Intel employee Hamidi sends out 6 emails criticizing company’s bad employment policies; took up employee time b/c distracted them & took time to read them
· Intel brings a trespass to chattels claim against Hamidi BUT for this claim, P must show a HARM to the chattel (unlike trespass to land)

· Just touching, holding, etc. for chattels is NOT actionable

· Holding: the actual chattel here is the computers and servers, and they suffered no harm. The time lost by the employees does not count! They are not chattel.

· ELEMENTS of a successful trespass to chattels claim

· W/out consent
· Actual Harm/damage to property

· When dealing w/company servers, show interference w/economic relations (b/c servers will likely not show long term damage) 

· Proximate Causation

· Discussion

· This is not spam b/c not enough emails. 

· Actual spam cases involve damage to computer system or slowing/impairment of functioning (quantity issue, not content issue) + economic effect on business b/c loss of reputation & goodwill w/customers
· Chattel Nuisance Theory?

· Intel would like to sue under some chattel nuisance theory: interference with the enjoyment of chattel.  However, this cause of action does NOT exist.

· How open should the internet be? 

· Lemley: Full net neutrality must exist or there will be a substantial reduction in electronic communication. Every user would have to contract in advance w/other users before sending an email. 

· Epstein: extend the rules of trespass to real property to all interactive web sites and servers.  Server’s = company’s castles: any unauthorized intrusion, however harmless = trespass.

· Should allow companies to block others from their email, websites, etc.; it would NOT stop commerce on the internet b/c any companies w/servers will keep them open access b/c it is to their benefit to do so

· Currently: just encouraging development and use of locking software (want SELF HELP in this area)

3. Self Help
· This is the primary way in which landowners protect land (security guards, guard dogs, fencing, etc.)

· Berg v. Wiley (S. Ct. MN 1978)
· Facts: Landlord thought tenant had violated the terms of the lease, so he took building back (repossesses) per terms of contract (tenant didn’t make modifications as agreed, restaurant is not up to par on health codes)

· Holding: if tenant has NOT abandoned OR voluntarily surrendered premises, LL MUST use court system to repossess premises!  (NO SELF HELP)
· When a LL may rightfully use self help to take back premises from tenant w/out incurring liability for wrongful eviction. Two steps:

· 1. LL is legally entitled to possession (e.g. tenant holdover after lease term or tenant breaches lease term re: reentry clause)

· 2. LL’s means of reentry are peaceable
· Court HERE says NO self help means of reentry is peaceable!! LL MUST go through court system (forcible entry and detainer action; supposed to be quick)

· What did LL do wrong?

· LL called police; no threat of violence b/c police there to deescalate, BUT court has completely abrogated the right to repossess

· Discussion

· THIS is the trend. Most states force LLs to go through the court system.
· Constructive possession by tenant still falls w/in this rule.

· Abandonment occurs when tenant manifests intention to no longer occupy the premises.
· Compare to State v. Shack: Here, court sets floor which parties cannot contract around.

· Effects of “no self help” rule here:
· Instead of resorting to judicial process, most LLs end up offering tenants less than litigation costs--bribing them to leave.

· This raises the cost of housing for all

· Williams v. Ford Motor Credit Company (8th Cir 1982): credit company comes to repossess car in the middle of the night; P wakes up and comes outside; repo men are polite and accommodating (get her personal items out of the car for her)
· Holding: Self help repossessions of personal property are okay as long as they do not constitute a “breach of the peace.”  (Article 9 of UCC)

· If the debtor possessor does not “object,” there’s no breach of the peace!
· Discussion:

· We still allow repossession of actually and constructively possessed vehicles w/out going through statutory procedure. 

· If we force creditors to use court system, the courts of credit will increase for all (actually beneficial to debtors)

· E.g. Williams v. Walker Thomas Furniture
· Incentivizes fighting by debtor possessors!  

· In order to contest, must object to repo.  

· Compare w/Berg v. Wiley:

· Real property in Wiley; personal property HERE.


· A car could be moved; real property is not going anywhere.

· BUT residence HERE; commercial space in Wiley. The car in this case is more vital in the immediate sense to the dispossessed person.

· UCC Art. 9:

· “Unless otherwise agreed, a secured party has on default the right to take possession of the collateral. In taking possession, a secured party may proceed w/out judicial process IF this can be done w/out breach of the breach.”

B. Exceptions to the Right to Exclude
· Common law exception to right to exclude for public accommodations (inns/restaurants, public transportation): 

· 1) Must accept ALL comers
· 2) Must charge REASONABLE rates (though not necessarily the same rates from one customer to another)

· Legis in late 19th c.: rate regulation of public utilities 

· Public v. private has shifted a lot: rate regulation, Reconstruction, Civil Rights Statutes / Civil War Amendments

· BUT SCOTUS limited these away from private behavior, so state action became important

· Uston v. Resorts International Hotel (S.Ct. NJ 1982): Casino has excluded respondent, a famous card counter, from blackjack table, relying on common law right to exclude.  Respondent card counter argues that casino lacks common law or statutory right to exclude him.  

· Holdings:

· Casino Control Act: the Commission NOW has the right of exclusion, NOT the casino (Court uses preemption analysis)

· Even though Commission hasn’t regulated card counters yet, they are the ONLY ones who can

· Casino must work through admin regulation process

· Discussion:

· The common law right to exclude is substantially limited by a competing common law right of reasonable access to public places (can’t be arbitrary or discriminatory in allowing public in)

· The more private property is devoted to public use, the more it must accommodate the rights which inhere in individual members of the general public who use that property.  

· See State v. Schmid (NJ) (b/c university opened up property to the general public, could not exclude political literature distributor b/c Princeton’s open campus policy & mission of spreading ideas shows that this is ARBITRARY; loses in balancing test between right to exclude and 1st amend freedoms).
· Balancing test: property owner’s Interest in controlling property vs. indiv.’s interest in access to that property.

· BUT See: State v. Guice (NJ): trespass conviction of students distributing political literature UPHELD b/c school ban on ALL this type of material.

· What is reasonable?

· Remainder of common law right to exclude left in Casino’s hands = can exclude the disorderly, the intoxicated, and the repetitive petty offender.

· Is this a taking? Have casino owners been deprived of a const right? Likely no.

· Pruneyard Shopping Center v. Robbins (US 1980): it is NOT a taking for state to require free speech in mall (taking away right to exclude), even though federal const law confers no such free speech right
· Taking? Did the restriction on private property “force some people alone to bear public burdens which, in all fairness and justice, should be borne by the public as a whole?”  

· Taking FACTORS:

· Character of governmental action

· Its economic impact

· Its interference with reasonable investment-backed expectations

Anti-Discrimination Laws
· The Civil Rights Cases of 1883: it's unconst for Congress to try to forbid discrim on basis of race, etc. using 14A b/c 14th A ONLY covers public discrim, NOT private discrim
· 13A prevents private discrim: NO slavery
· Congress tries to regulate the ""badges and incidents of slavery"; SCOTUS says NO. Can prevent and penalize attempts to enslave, but nothing further.

· Is this still the law? NO. Jones v. Mayer (Warren court reversed this: pursuant to 13A, Congress CAN regulate private discrim...this was the understanding of the Congress that passed amends)

· Shelley v. Kraemer (US 1948): white homeowners in neighborhood try to force new black homeowner out of neighborhood based on racially restrictive covenant signed by almost all white homeowners 30yrs before
· Holding: The enforcement of racially restrictive covenants by the courts is state action regulated by the Equal Protection Clause of the Constitution, so courts can NOT uphold racially restrictive covenants (unenforceable)!

· Discussion:

· State created zoning regs based on race already unconst (around WWI), so private homeowners try to control composition of neighborhoods using racially/ethnically/religiously restrictive covenants

· Private agmts alone do NOT violate Equal Protection (not state action), BUT Ct enforcement IS state action

· Can NOT get injunction (this case) or damages (later case) under these agmts

· Aren’t judges just neutral formalists? How is this state action?

· HOW enforce these agmts privately?

· Informal penalties (reputation, etc.). Private enforcement through normative behavior.

· PROBLEM: encouraging self help!
· Using TRESPASS law to enforce discriminatory practices (race, religion, political views)

· Public Property: Unclear. Bell v. MD (US 1964): Owner of restaurant asks demonstrators performing sit in at lunchtime counter to leave.  They refuse.  Owner calls police; courts convict for trespass.

· Court refused to decide whether enforcement of MD trespass law transforms private discriminatory animus into state action. 

· Shortly AFTER Bell v. MD, Congress passed Civil Rights Act of 1964: Prohibits racial discrimination in any public accommodation affecting interstate commerce.

· Private Property: No guidance.

· Owners of property not open to the public can continue to call upon power of state to enforce their right to exclude, even when that right is exercised in discriminatory manner.

· If we called police enforcing trespass state action under Shelley, then police would have to look into reasons for trespass call & figure out if it’s a legit reason or arbitrary

· What about if public function at private home? (Tea Party activists, kicking out other political protesters) 
· Civil Rights Act of 1866: “[A]ll citizens of the US shall have the same right, in every state and territory, as is enjoyed by white citizens thereof to inherit, purchase, lease, sell, hold, and convey real and personal property.” (42 USC § 1982)

· Per SCOTUS, race here includes ancestry or ethnic characteristics (e.g. Jews)

· There are NO exceptions to the Civil Rights Act for small LLs and religious orgs (unlike FHA below)

· BUT SCOTUS held that these clauses could NOT touch private behavior...

· Public Accommodation Statute in 1964: similar to that of 1865, which was struck down under Civil Rights Cases in 1883, BUT this Act is based on the Commerce Clause (NOT the 13th/14th amends)

· Based on idea that racial discrim has direct effects on interstate commerce (goods and people flowing through stream)

· Fair Housing Act (42 USC § 3601-3619)

· Prohibits discrimination based on the following (protected classes):

· Race, color, religion, sex, familial status, or national origin.

· Familial status centers on the parent-child relationship.

· PLUS disability (gets its own sections in law)

· § 3604 Discrimination in the sale or rental of housing and other prohibited practices 

· It shall be unlawful to: 

· (a) Refuse to sell, rent, negotiate, or otherwise make unavailable or deny a dwelling to any protected class

· (b) Discriminate against any person in the terms, conditions, or privileges of sale or rental, or in the provision of services or facilities in connection, because person belongs to protected class

· (c) Make/print/publish (or cause to be made/printed/published) any notice/statement/advertisement w/ respect to sale/rental that indicates any preference, limitation, or discrimination on protected class (+ handicap) OR intention to make such preference, etc.

· Statement = both written and oral.

· (d) Represent to any person of protected class that dwelling is not available for inspection, sale or rental when it actually is

· (e) Induce or attempt to induce (for profit) any person to sell/rent by representations regarding the entry/prospective entry into the neighborhood of a person(s) of a protected class (+ handicap).

· Focused on brokers/real estate agents
· (f)(1) Discriminate in the sale/rental/otherwise make unavailable/deny because of handicap of buyer/renter, person residing in/intending to reside in that dwelling, any person associated with that buyer/renter.

· (f)(2) Discriminate against any person in terms, conditions, or privileges of sale/rental/provision of services/facilities in connection with such dwelling b/c of handicap of that person, person residing/intending to reside/any person associated with that person.

· § 3603(b) Exemptions (to § 3604)

· (1) Single-family house sold/rented by an owner if:

· Private individual owner does NOT own more than three single family houses (SFRs) at any one time; AND

· This exemption for sale of SFR by private owner (as long as owner was not last resident before sale) ONLY applies to ONE sale per 2 yrs; AND

· Private owner involved in sale does NOT own any interest in or have right to any proceeds from sale or rental of more than 3 SFRs at any one time; AND

· After 12/31/69, the sale/rental of any such SFR shall be excepted from this subchapter ONLY IF such house is sold/rented:

· (A) w/o use in any manner of sales/rental facilities/services of any person in the business of selling/rental dwellings or employee/agent of any such broker, agents, salesman, person AND

· NOTE: can’t use real estate agents/brokers!
· (B) w/o publication, posting or mailing, after notice, of any ad or written notice in violation of § 3604(c).

· NOT exempted from written notice portion § 3604(c)!

· BUT subsection does NOT prohibit  the use of attorneys, escrow agents, abstractors, title companies, and other such professional assistance as necessary to perfect or transfer title

· (2) Rooms/units in dwellings containing living quarters occupied/intended to be occupied by no more than four families living independently of each other IF owner actually maintains and occupies one of such living quarters as his residence.
 

· § 3607 Religious organization or private club exemption
· (a) 

· There is NO prohibition on religious orgs/associations/societies, or any nonprofit institution or organization operated/supervised/controlled by religious org/assoc/society which limits the sale, rental, or occupancy of dwellings which it owns/operates for other than a commercial purpose to persons of the same religion, or which gives preference to such persons, UNLESS membership in such religion is restricted on account of race, color, or national origin. 

· There is NO prohibition on a private club not in fact open to the public, which as an incident to its primary purpose(s) provides lodging which it owns/operates for other than a commercial purpose, which limits the rental or occupancy of such lodgings to its members or from giving preference to its members. 

· (b)(1) 

· Nothing in this subchapter limits the applicability of any reasonable local, State, or Federal restrictions regarding the maximum number of occupants permitted to occupy a dwelling.

· Nor does any provision in this subchapter regarding familial status apply w/ respect to housing for older persons.   

· NOTES:

· Familial status: focused on people w/kids

· If LL wants to keep kids out, should have a limit on the # of people which can reside in place and stick to it

· Rebuttable presumption against LL on familial status discrim; LL will have to show a legitimate reason for exclusion (fire codes, etc.)

· Helps to show custom among LLs in the area, based on legit reasons: i.e. similar old small houses on street have same limits on # of people for wear and tear...

· Business judgment rule: is this is a legitimate reason or is this pretext for unlawful discrim (look at similarly equipped landlords that rent to families in the neighborhood (is this the standard?))
· Is this discrimination? (Wants someone speaking a certain lang, mentions “white home”, etc.)

· ASK: would a reasonable person see this as indicating a preference which implicates a protected class?

· ALSO ASK: is there a pattern overt time of disparate impact of decision making on protected class?

· Disability: if something (like a puppy) is prescribed to a tenant for illness (mental or physical), then LL MUST make “reasonable accommodations”
· CAN reject the person based on protected class; just can't make statements about it!

· Sex discrimination: 

· Fed Housing Agency has passed a regulatory exception to 3604(c) (advertising/statements): in rental/separate units in single or multi-family dwelling, IF shared living areas, then sex discrim in advertising is allowed (BUT not when in dorms)
· Sexual harassment by LL: if there’s a pattern, then clearly falls under Fed Housing Act; if just one instance, then look at the “density” of that particular instance

· Procedure for discrim claims:

· 1. P show prima facie evidence of discrimination → rebuttable presumption of discrim

· 2. D rebuts presumption w/legit business reason for decision

· 3. P attempts to recast the D’s “legitimate business interests/reasons” as pretextual 
· Racially restrictive covenants (Shelley) are NOT covered under § 3604(e) b/c this restricts ONLY “for profit” activities!

· BUT perhaps these WOULD violate law under § 3604(c) b/c they get recorded at the town/city land office recorder, which is making, printing or publishing!

· Local and state laws can be MORE protective than fed law:

· Fed Housing Act does NOT protect sex orientation discrim, BUT NYS and NYC do 

· PLUS NYC ordinance protects gender identity, partnership status, alienage/citizenship status, any lawful occupation/course of income (i.e. lawyers)

· Craigslist protected under safe harbor provisions of Digital Millennium Copyright Act (internet service providers are NOT liable for the consequences of users’ actions)

· Dorsey v. Stuyvesant Town Corp (NY 1949): major developer works w/NYC to create a massive housing community in the middle of Manhattan, BUT will only do it if it can discrim on the basis of race. NYC says a-OK...
· Issue: Given NYC’s complicity and donations to the project, is this state action?

· City involvement included: Agreeing to close down public streets, 25yr tax exception, NYC condemned and brought under good title (HUGE swaths of land), regulating rents, prohibits mortgaging and sale of the project 

· Ct: this is NOT state action

· Policy: if we called this state action, then any org which took any public funds could lead to discrim suit against the public entity (HUGE amount of cases)

· BUT (both distinguished by Ct here):

· Marsh v. Alabama: state action when state lent power in support of actions of private individuals/corps (AL conviction for trespass in disseminating religious literature on the privately owned streets of a company town)
· Mason v. Hitchcock: Exec Committee of Democratic Party in State of Texas is state action b/c private group here performs functions of govt character in matters of great public interest
· Attorney General v. Desilets (MA 1994): Catholic LL denies housing in a four-unit building to two people, an unmarried couple, because they would be cohabiting there.  Defendants have policy of not leasing to these types of people; won’t be complicit in what they see as sinful sexual activities. 
· Issue: Does the free exercise of religion state const right of the LL win over the state statute prohibiting discrim in housing based on marital status? 

· Holding: LLs not entitled to summary judgment.  LLs right to freely practice religion outweighs the state’s interest in preventing discrimination based on marital status.
· Discussion:

· Balancing between free exercise of religion rights of D v. statutory rights to be free from discrim of unmarried couple
· 2 part TEST:

· D must show that prohibition against housing discrim here substantially burdens the free exercise of his religion
· If so, has the State shown that it has an interest sufficiently compelling to justify the burden
· Yes, D is substantially burdened: forces him to enter into what he considers a sinful contract (could lead to sanctions, stigma)

· Does state have sufficiently compelling interest? 

· Questionable....marital status is NOT const-protected, married couples routinely get extra rights that unmarried don’t, and fornication is STILL a crime on the books!

· BUT two arguments FOR state: this is about the BUSINESS of leasing apartments, not about restricting formal religious activity. PLUS, uniformity of enforcement of the statute is important.

· Ct also notes that this may not be a large enough problem to burden the opportunities of unmarried couples in finding housing, so not biggie to allow this exception. (The market encourages open housing.)

· Purposes of statutes that prohibit discrimination in private housing markets

· (1) Increases housing opportunities for persons in protected classes

· (2) Eliminates the personal harm/indignity suffered by members of protected groups when they are rejected by a landlord or seller on the ground of their status as a member of the group 

· (3) eliminate social message of inferiority or subordination that is communicated to community at large when this discrimination is permitted
IV. Forms of Ownership

· Trusts:

· Terminology: 

· Settlor creates trust
· Trustee is the administrator (has LEGAL title to property)
· Beneficiary benefits from property (has EQUITABLE title to property)
· Fiduciary Duty = the “highest degree of honesty and loyalty” (make decisions in best interest of beneficiaries, NOT own interests as trustee)
· Dry Trust = trustee as straw person (limited discretion)
· Common law courts

· Active Trust = trustee as manager (trustee has more discretion)
· Equity courts

· WHY have trusts?

· Avoid death taxes
· Frauds: to avoid debts, etc.

· Avoid primogeniture (OLD): younger sons, daughters

· Civil War (OLD): if worrying that on the wrong side of the war

· Incentive Trusts: grantor sets conditions on conveyance which require grantee to “achieve” something (start own business, graduate from college, get married, etc.)
· Dollar for dollar reward disincentivizes certain careers: low paying jobs or becoming a homemaker

· To adjust for changing circum, grantor must carefully choose a trustee AND make the terms non-binding, so trustee can adjust the terms

· Generation Skipping Trust: save on taxes by leaving money to younger generation

· Dynasty Trust: can exist in perpetuity under the laws of some states (i.e. - when RAP is abolished)

· Estate: quality of property interest + duration
· Hierarchy of interests AND segmentation of time (began in feudalism)

· Freehold v. Non-freehold (Leasehold)

· Freehold (full interest) = “own” 

· 4 types of freeholds below: fee simple absolute, life estate, etc.

· Leasehold splits title (owner) from possessory interest (tenant)

· Estates Terminology (words not limited to categories below)

· Words of purchase: identify the grantee (i.e. “To Mary”)
· Words of limitation: define the quality of the estate given
· Time/condition restrictions

· HOW the grantee holds the property

· NOTE: code for FSA = “and his/her/their heirs”

· Heirs: A person legally entitled, through intestate succession, to the property of another on that person’s death
· Heirs apparent: If person is still alive, she has no heirs, but rather heirs apparent

· Devisees (real property) v. Legatees (personal property) = grantees in a will
· Seisin: Official public ceremony of passing title from one person to another.
· Done through twiggling, walking around the property, deed (an action!)

· NOW in US: written deeds + recordation

· Vesting in Possession = when the interest becomes a present possessory one
· Vesting In Interest = various types of uncertainty about the interest have been resolved.
· Particularly important w/ remainders.

· Certain type of uncertainty about whether the interest will ever come to a particular individual has been resolved.  Uncertainty can stem from: 

· 1) who will take the interest when it becomes possessory OR

· 2) whether contingency has occurred.

· Reversionary interest (reversion, possibility of reverter, right of entry) vests in interest upon creation, whether or not interest becomes possessory.

· Executory interests: Normally must become possessory in order to vest in interest.

· And if EI vests too remotely, it may violate RAP. 

· KEY WORDS: Condition Precedent v. Condition Subsequent 

· Precedent: Don't get unless....
· **If, while, during, until, so long as**

· Subsequent: Do get, BUT if fail, then taken away (dispossession)
· **But if, provided that, upon the condition that**

· Four Axioms of Estates

· 1. Always account for all parts of the FSA (match present w/future interests) 

· Law of Conservation of Estates

· 2. A future interest has present value (legally protected present interest in possible or definite future possession)

· 3. Once a reversion, always a reversion (even if granted to another party)

· 4. Living persons have no heirs

· Menu of Options for estate/trust planning 

· Numerus clausus: the number of forms of property ownership is fixed, finite, and closed.
· Distinct from K law, which allows customizability. 

· Recursive: rules whose output can be fed back into the rule = infinite set of potential outputs

· If grantor does not follow the formulas, the court will jam their grants into the formulas.

· ALWAYS pay attention to 3 parameters:

· Time (how long)

· Conditions (what can it be used for)

· Concurrency (to more than one person?)

· Intestacy = condition of an estate of person who dies owning property greater than debt and funeral expenses w/out having made valid will or other binding declaration
· Default statutes (if no will, or will/grant = invalid); USUALLY:

· Spouse = ½; remainder split amongst kids
· If neither of those are findable, EITHER:

· 1. Up to parents; if they’re not around, over to siblings; OR

· 2. Down to grandchildren
· Will search out to 2-3 legal generations (put notices in the newspaper, etc.)

· If NO heirs, then escheats to the state!

· If child predeceases a parent who dies intestate (child can’t be heir; statutes differ on how to allocate shares to grandchildren of the estate)

· Per capita (alive only)
· Estate is divided up equally among members of the generations closest to the intestate w/ at least one living member

· EX: if A has three children (A,B,C) and C has two children (C1 and C2), and C dies: A, B, C1 and C2 each gets equal share of 1/4

· Per stirpes (alive or dead)
· Estate is divided into equal shares based on # of children, alive or deceased, who have descendants living at the intestates’ death

· EX: if A has 3 children (A,B,C) and C dies w/ 2 children, C’s children each get ½ of C’s ⅓ share.

· Courts try to avoid intestacy

· Every state has default rule set by statute (2 diff high level versions of intestacy policy):

· Consanguinity: counts distance in terms of number of generations to common ancestor (count up to the common ancestor, then down to the surviving issue)
· 1 parents & kids; grandparents & siblings & grandchildren; 3 aunts & uncles, nephews/nieces, great grandparents; 4 cousins & great-aunts/uncles
· Parentelic: counts distance in terms of sharers of common ancestors (the closer in time the shared ancestor, the better, even if more generations down the chart between that shared ancestor and the parentelic ancestor v. in the consanguinity approach) 

· Present Possessory Interests = right to possess and use NOW (4 types of Freeholds)
· 1) Fee Simple Absolute
· Definition

· Fee: heritable interest

· Simple: infinite, no limit on succession

· Absolute: no restriction on use or transfer (at least not in common law; still have legis/const limitations)

· Code: “and his/her heirs”

· Time: infinite

· Right of conveyance: may alienate (grant, gift, transfer, sell, dispose, etc.), devise (will) or allow distribution according to the state’s default inheritance rules (intestate succession)

· Right of use: may use at will (except as restricted by external regulations -- constitutional, statutory, or common-law property use rules)
· Example: “O to Mary and her heirs”

· 2) Life Estate
· Definition

· For life ONLY (no future interest)

· Profits (ONLY) to life tenant (do NOT get any appreciation in value of property)

· Can’t commit “waste”

· Code = “for life”

· Time: life of grantee (reversion to grantor OR remainder to 3rd party)

· Right of conveyance: may alienate life interest ONLY (can be transferred only for remainder of OWN life)

· Right of use: harvest, profit, and other use; restricted by doctrine of waste
· Example: “O to Mary for life.”

· 2A) Life Estate Pur Autre Vie 

· Time: A “life of another” (reversion to grantor OR remainder to 3rd party grantee)

· Example: Granting life estate to caretaker of mentally disabled person until mentally disabled person dies (sort of like a trustee before a trust existed)

· 3) Fee Tail = restricted to lineal “heirs of the body”

· Definition: ONLY grantee’s direct blood descendants will get the property; if none, then reverts or given to someone else per grantor’s initial will

· Property can’t be sold, willed, or otherwise alienated by the owner; passes by operation of law to the owner’s heirs.

· Time: until there are no more heirs of the grantee’s body (reversion OR remainder)

· Rights of conveyance: same as life estate

· Right of use: same as life estate
· NB: lawyers developed many ways to terminate the restriction; obsolete

· NOW = reverts to FSA
· 4) Defeasible Fee = Present possessory estates subject to conditions; conditional grant (NOT “absolute”)

· Fee Simple Determinable (FSD) 

· Grantor to grantee w/ condition precedent on use/users

· Expires IF condition becomes unfulfilled AND land reverts automatically to grantor (who holds a possibility of reverter)

· NOTE: this is the ONLY appropriate use of “possibility of reverter”

· Springing executory interest where grantor retains control unless and until condition is fulfilled

· Examples:

· Mountain Brow Lodge 

· E.g.: Old Alum to NYU, so long as NYU uses land for a library.

· Fee Simple Subject to a Condition Subsequent (FSSCS)
· Grantor grants to grantee with condition subsequent on use and/or user

· Grantor retains reversionary future interest: right of entry / power of termination

· Land does NOT automatically revert to grantor; grantor MUST exercise the option to repossess property w/in limited time frame 

· Limits on time frame created through statute (e.g. must exercise reversionary interests w/in 30 yrs) OR equitably through doctrine of laches 

· To exercise right of entry: use self help (entering property) OR bring a lawsuit to get a declaratory judgment that grantee violated condition subsequent

· Fee Simple Subject to Executory Limitation (FSEL)
· IF ANY sort of condition is placed on the grantee + if violated, land goes to the 3rd party holder = executory interest in 3rd party

· Conventional wisdom: if violation of condition, AUTOMATIC transfer of interest to 3rd party holder of executory interest
· NOTE: Do NOT write FSELs in terms of condition subsequent or, if there is an RAP problem, the court will turn the transfer into a FSA!
· ALWAYS write as condition precedent!!

· NOTE: WATCH OUT FOR RAP!!! Rewrite as FSD or FSSCS if RAP problem, then in a SEPARATE INSTRUMENT, transfer the reversionary interest to the person who would otherwise have gotten the EI

· CAREFUL: keep the two instruments separate or the court will construe this as a FSSEL and will rewrite under RAP!

· Time: conditional
· Right of conveyance & right of use: limited by condition*

· * Condition/grant altogether could be eliminated by Rule Against Perpetuities (when executory interest) and/or Rule Against Limiting Alienability.

· Adverse possession:

· FSD: clock starts running from the time of the condition occurring (since “automatic” reversion in grantor)

· FSSCSL since it’s a right of entry, assume that grantor is allowing grantee to stay on land (so NOT adverse), BUT there is a time limitation on grantor to exercise right of entry (usually one generation: 20-50yrs)

· FSD v. FSSCS:

· Grantor’s intent v. magic words

· Durational v. divesting

· Automatic v. voluntary

· Condition precedent v. condition subsequent

· Future Interests  = present interests that do NOT entitle present possession but may in the future
· NOTE: future interests may have a market value (as long as there is no limitation on alienability)

· **ONLY use possibility of reverter after FSD!!! 

· 1) Reversion = the part of the estate grantor retains if he grants less than FSA

· NB: grantor is free in most states to grant reversion to a third party

· 3 reversionary interests:

· Reversion (Life Estate; Fee Tail; FSSEL if executory interest fails under RAP)

· Possibility of Reverter (FSD)

· Right of entry/power of termination (FSSCS)

· 2) Remainder = a future interest granted to a 3rd party (i.e., other than the grantor and grantee)

· (a) Vested: 3 kinds        
        
        
        
        
        
        


· Vested Remainder (Simple): grantee is ascertained/identified AND NO condition precedent to possession
· Vested Remainder Subject to Open: grantees are partially ascertained, but CAN expand

· Vested Remainder Subject to Divestment: grantees are ascertained BUT there is a condition subsequent which could divest them of their remainder
· (b) Contingent: condition precedent and/or grantee is unascertained
· CR follows another CR OR a vested estate that expires naturally (i.e. life estate).

· Unascertained grantee: “then to Anne’s children” when at present Anne has none.

· Condition precedent: “then to Anne if she has graduated law school.”

· **If ANY CR, there is ALWAYS a reversion in grantor!!! (Even if it makes no sense.)**

· Ex.: O to A for life, then B & hh if B marries before A dies, and to C & hh if B does NOT marry before A dies.

· A = LE, B = CR, C = alternative CR, O = reversion (even though almost no chance that will revert!)

· 3) Executory Interest = Future interest in 3rd party that does not follow the natural termination of a prior estate.  Rather, it divests the prior holder of possession and title.

· An executory interest divests a present vested interest (either VRSD or FSSEL)

· 3rd party only gets possessory interest at the unnatural termination of prior party’s interest in it: i.e. NOT end of life estate, etc.

· Two types of EI:

· Shifting: divests a vested interest in another grantee (3rd party)
· Springing: divests a vested interest in the grantor
· Ex. - Arrangement in Symphony Space (where grantee real estate company has option to purchase property and grantor can’t do anything about it)

· Problem: might put 3rd person in possession w/out seisin (notice through ceremony).

· Law of Conservation of Estates: Always account for ALL parts (i.e., present and future interests) of the FSA
· That is, match the present interest with its complementary future interest(s):

	Present Interest
	Future Interest

	FSA
	Built into FSA

	Life Estate
	Reversion or Remainder

	Fee Tail (defunct)
	Reversion or Remainder

	Defeasible Fees
	

	· FS Determinable
	Possibility of Reverter

	· FS Subject to Condition Subsequent
	Right of Entry/Power of Termination

	· FS Subject to Executory Limitation
	Executory Interest


· NOTE: if restrictions on land use are NOT written into the transfer, but are instead given by the grantee as consideration in a contract (for example, through a land sale), then this is a restrictive covenant, NOT a limit upon the estate transfer. 

· If grantee breaks covenant, then damages will result, and maybe an injunction
· Williams v. Estate of Williams (TN 1993): grantor father, an unsophisticated farmer, leaves estate to 3 daughters in a will “during their lives” as long as they don’t get married
· Grantor’s purpose: wants daughters to have farm; doesn’t want it sold while they’re living and unmarried

· Issue: what property interest has grantor created in 3 daughters? Life estate or FSA?

· Lower Ct & App Ct: FSA (entire title going to last living daughter = FSA)

· TN Sup Ct (Holding): life estate determinable (b/c daughters can lose life estate if they marry → reversion in estate of grantor (FSA))

· Discussion

· Court focuses on explicit language of the will

· “Debarment” clause: court says there is still some interest that other family members have in property, as recognized by grantor b/c he says that if they challenge farm grant to daughters, they are no longer in will at all

· Result of the case: daughter gets estate until she dies
· Can’t be “little despot” from beyond the grave

· Can’t sell the property while still alive (can ONLY live off of profits of land)

· Can’t give it away.

· NOTE: NO consideration is required in a will
· The info in the will about WHY grantor was giving to daughters (cared for ailing mother) was NOT about consideration; it was about showing the grantor’s INTENT

· City of Klamath Falls v. Bell (OR 1971): corp conveyed land to city “so long as” used as a  library, then executory interest in the 2 former owners of the corp (now dead)
· Trial court: gift violates RAP; therefore Klamath Falls has absolute interest in property (in FSA).

· Overturned by Ct here.

· Holding (very formalistic): CONVERTS grant from a FSSEL to a FSD b/c of RAP violation

· RAP violation → executory interests of former owners are invalid → reversion to corp

· Corp (now closed) had two owners (now dead), so land goes to the heirs of the two owners through intestate succession
· When there is an “unquestionable intent to limit the interest of the first grantee to a fee simple on a special limitation,” the grantor retains an interest, the possibility of reverter.

· “Prior interest becomes absolute unless the language of the creating instrument makes it very clear that the prior interest is to terminate whether the executor’s interest takes effect or not.”

·  NOTE: Evans v. Newton (US 1966): racial use limitation on land grant to city is deemed void under Equal Protection
· SCOTUS affirms lower court’s decision reverting the property back to grantor (who is deceased, so his heirs get the land)

· Ct does NOT follow cy pres (revising the will to take out the offending portion of clause, leaving land w/grantee)  

Direct Restraints on Alienability = VOID as against public policy!
· Mountain Brow Lodge No. 82, Independent Order of Odd Fellows v. Toscano (CA App. Ct. 1967)
· Land is deeded to lodge which has a restriction on its use: if lodge fails to use or transfers/sells property, then it reverts back to the grantor under FSSCS
· This was a habendum clause (“to have and to hold” clause): tells grantee what property he has AND the quality of the estate (e.g., “and his heirs” or “so long as it is used for...”)

· D lodge says this is an impermissible restriction on alienability

· Ct: 2nd portion of clause which directly restricts sale = VOID as against public policy (restriction on alienability), BUT the 1st portion (ceasing use by grantee) = OK (it’s just a land use restriction)

· Intention of the grantor here = use restriction only

· This is a personal use restriction  = restricted to the use and benefit of the grantee (ONLY) 

· Rule: it’s okay to restrict land use with conditions which ultimately restrict alienability; a grantor simply cannot DIRECTLY restrict alienability
· Dissent: The entire clause is invalid as a restraint upon alienation.  Even if explicit reference to “sale or transfer” were expunged, still the property ownership would be limited to the Lodge.

· Practical consequences: should the Lodge disband after conveyance, result would be a title fragmented into the interests of hundreds of heirs of grantor.

· Brokaw v. Fairchild (NY Sup. Ct. 1929)
· Brokaw inherited a life estate in mansion built by father. 

· O to G (LE) + contingent remainder in FSA (to George's issue OR if no issue, then siblings).
· After Brokaw takes possession of the mansion, property costs so high that it is unprofitable to maintain the property.  Brokaw wanted to demolish the mansion and replace it with apartment housing.  

· Fairchild (contingent remainder holder = one of P’s siblings...second in line AFTER P’s child, if P’s child dies) sues on theory that knocking it down would constitute waste.

· Issue: should Brokaw be prevented from demolishing the mansion?

· Holding: Yes. Brokaw can’t do it! Any act of the life tenant that does permanent injury to the property is waste, EVEN IF it increases its value!!
· This is the STRICT, Old Rule of waste

· NOTE: NOW this type of property would be in a trust, where the trustee could make these types of decisions

· Life tenant is allowed to enjoy estate in such a reasonable manner that land shall pass to the reversioner or remainderman as nearly as practicable unimpaired in its nature, character, and improvements.  

· Rationale: As life tenant, rather than full owner, Brokaw has obligation not to modify the mansion in such a way that would violate wishes of holders of remainder interest or reversioners at the end of the life estate.

· The motives and purposes of the remaindermen/reversioners doesn’t matter.  Thus, they may object to modifications that raise the value of the property.  

· BUT SEE: Melms v. Pabst Brewing Company: allowed a life tenant to tear down a house under a Changed Circumstances Doctrine: if circum have changed so much that it’s NOT practicable / desirable to keep bldg standing, courts might allow the life tenant to knock down the houses

· Ct here distinguishes Pabst by saying that, HERE, this is still a residential neighborhood (there, the entire neighborhood was commercial and the house stood alone)

Rule Against Perpetuities

· Definition: “No future interest is valid, unless it MUST vest, if at all, NOT later than 21 years after some life in being at the creation of the interest.”

· RAP affects ONLY UNVESTED future interests!

· CR, EI, VRSO

· All reversionary interests are vested, so they are EXEMPT from RAP!

· Limitation: life + 21yrs (roughly 1.5 generations into future)

· If biologically possible, assume that a person can have kids (UNLESS you’re in a wait and see state)

· If pregnancy at time of death, always have as built in extra 9 months
· Really, limitation is life + 21yrs + possible 9 months

· Two applications:

· Temporally indefinite conditions on FSSEL + EI

· Remainder over to 2nd generation beyond the one living and NOT closed at the time of transfer

· E.g.: To my grandchildren....

· RAP Strategy:

· 1. Classify interest

· 2. Measure any remote contingencies against perpetuities (life + 21yrs)

· 3. Strike those that don’t necessarily vest OR fail to vest in time

· 4. Determine what the remnant estate is AND who gets it!

· LOOK at the exact wording and locations of semicolons!!!

· A FSSEL could become a FSA instead of a FSSCS with right of entry in the grantor, depending on where the semicolon is!!! 

· FIND the “Validating Life”
· A party ALIVE at the time of the transfer
· Who affects the vesting of the suspect future interest.

· Example: O to O’s grandchildren. Children still living = children are the validating life.

· IF intermediate generation is closed, use THEM as the measuring life!

· DON’T pick unascertained parties or members of expanding classes!!!

· Principle favoring alienability; in place to knock encumbrances off of land. 

· Furthers marketability by chopping off the dead hand of the past;

· Balances the present utility against despotic grantor’s interest

· Wave of Abolition of RAP: Three theories WHY to abolish RAP:

· Theory 1: state legislatures seek trust business, which they (lightly) tax

· NJ and MT have abolished RAP

· Theory 2: banks/lawyers lobby for trusts

· By abolishing RAP, lawyers/bankers able to attract more business as moneyed people come to state to set up trusts and deposit $.

· Theory 3: plutocracy
· Keep the rich, rich.

· Result of RAP abolition

· When works in conjunction with Congress’s Generation Skipping Trust exemptions, estates of up to $5M (+ appreciation) can pass in perpetuity without taxation!!!

· This is the best way to tax people: inventory taken upon death before transfer to others (no loss through lack of reporting)

· Congress assumed that RAP would be in place when passed the law; recent trend in last 10 yrs to abolish it 

· OLD Rules:

· Merger: STILL used today
· If two successive vested interests are owned by the same person, they merge

· Example: “O to A for life”, THEN O transfers reversion to A (in second instrument) ( FSA in A

· Rule in Shelley’s Case: 

· If create a life estate in one person, then remainder in his heirs, they merge

· Example: “To A to life, then to A’s heirs” ( FSA in A

· Doctrine of Worthier Title

· Reminder off of life estate which is granted to grantor’s heirs is simply turned into a reversion in O (same effect)

· Example: “To A for life, then to O’s heirs: ( reversion in O

· Destructibility of Contingent Remainders: NO MORE

· Now we just turn them into executory interests if the remainders don’t take effect upon the natural termination of the prior estate

· Symphony Space, Inc. v. Pergola Properties, Inc.  (Court of Appeals of NY, 1966)
· Facts: Symphony Space (P) sues Pergola Properties (D) over whether an option to purchase real estate had been invalidated by RAP.

· Broadwest Realty Corp owned building but was operating it at a loss.  Building has two parts, commercial property and a theater.  In 1978, Broadway, to limit taxes, sells entire building to P for below market price and leased back the income producing commercial property, excluding the theater, for $1/year.

· Deal included a repurchase option (separate contract), which granted Broadwest power to force P to sell back to Broadwest.  That forced sale could occur in 1987, 1993, 1998, or 2003.

· Pergola Properties acquires Broadwest and seeks to exercise option in 1985.  P refuses to sell, arguing that final year in option, 2003, fell beyond RAP.    

· Ct Holding: Ct is REFUSING to adopt a “wait and see” approach. P (Symphony Space) WINS!! Buyback option violates RAP and is therefore invalid. This leaves ONLY an FSA in Symphony Space.

· Ct Analysis:

· Broadwest sells to Symphony in FSA; Symphony gives an EI to Broadwest, which then creates a FSSEL in Symphony

· EI is subject to RAP

· Since this is between 2 corporations (which exist in perpetuity and don’t “die”) + no measuring life is specifically written into contract → there is NO measuring life, so the RAP limitation is EXACTLY 21 years (0+ 21yrs)

· Note: RAP is also statutory in NYS

· The buyback option included one date which was LATER than 21yrs after the sale.

· NOTE: options are covered by RAP (b/c limit alienability); rights of first refusal are NOT covered by RAP (just the right to bid during selling process)!

Concurrent Ownership
· Tenancy in Common (TIC): DEFAULT
· EITHER tenant can unilaterally devise/transfer to any third party

· Quantum of interest in the property between tenants doesn't matter (e.g. Delfino)

· Joint Tenancy (JT)

· Right of Survivorship: each party has a built-in contingent remainder on the other party’s half
· Property automatically shifts at the moment of death: don’t need a will; property does NOT go through probate (expensive and takes years; holds the title in abeyance for years)

· The “poor man’s will” (no taxes, no probate)

· NO RIGHT to devise/transfer interest

· BUT if one tenant DOES transfer interest inter vivos, he does NOT even have to give notice AND it breaks the right of survivorship!

· The relationship becomes a Tenancy in Common automatically

· Classically, shares are equal, BUT joint bank accounts are an exception (can be unequal)  (through statute or, sometimes, common law)

· Requires Four Unities: creating and vesting interests at the same time

· (1) Time: Each interest must be acquired or vest at the same time!!!

· (2) Title: Each must acquire title by the same instrument or by joint adverse possession, never by intestate succession or other act of law.

· NOTE: In order to create a JT, parties can use a straw person: transfer both interests to straw person who then transfer BACK to both parties in same instrument at same time.

· (3) Interest: Each must have the same legal interest in the property, such as fee simple, life estate, lease, etc., although not necessarily identical fractional shares.

· (4) Possession: Each must have the right to possess the whole.

· NOTE: If any of the first three unities is destroyed, the JT is severed and a TIC is created!

· Tenancy by the Entirety (TE) - ONLY married couples
· !! REQUIRES the same FOUR UNITIES as JT + Marriage !!

· Almost eliminated (abolished in 21 states)

· Held by husband and wife whereby each owns (and has equal interest in) the undivided whole of the property.

· Right of survivorship: upon the death of one, the survivor is entitled to decedent’s share.

· NO right to transfer inter vivos; couple can ONLY transfer property if BOTH agree.
· TE to be specified in transfer by grantor AND only applies to married couples.  If no mention of TE, default = TIC!

	 
	T in C
	JT
	TE

	Devise/Succeed
	Ok
	Right of Survivorship
	Right of Survivorship

	Transfer inter vivos
	Ok
	Creates T in C
	No

	Interest
	= or not =
	=*
	=


* Bank accounts exception (by statute or common law)

BOLDED = major diffs between types: T in C v. JT; TE v. either

· NOTE: all co-owners own their share of the UNDIVIDED WHOLE of the property!

Partition: getting OUT of co-ownership

· Partition in Kind: physically break up land amongst co-owners
· Historical default

· Owelty: payment by one former co-owner to another to correct imbalance when there is a partition in kind
· Partition in Sale: sell the entire land and then divide proceeds among co-owners
· See FACTORS to determine when appropriate to do partition in sale

· Examples: too many owners to split land (violates zoning laws b/c plots are too small, etc.)

· Delfino v. Vealencis (CT 1980)
· Facts: D owns minority share of property, lives on it, and runs a waste management company on it; P sophisticates, between the two of them, own a majority share. Ps sue to get partition in sale, after which they can use the ENTIRE property for development as residential property

· D wants to get partition in kind (actually break up the land by proportional interest in it), so she can stay where she lives and keep running her business

· T Ct: for Ps. Orders partition in sale.

· Sup Ct (here): reverses for D. Orders partition in kind.

· Default preference when TICs disagree about land use is partition in kind.
· FACTORS to prove in order to get partition in sale (to overcome preference for partition in kind):

· 1. Physical attributes of land are such that a partition in kind is impracticable or inequitable
· 2. The interests of the owners would be better promoted by sale

· NOTE: even though the court calls this a two-part test, it treats it as a multi-factored analysis. This is NOT a bright line rule. Maybe just #2 alone would be enough for a partition in sale!

· P claims:

· Lots would sell at lower price (less land would be developed, the stinkiness of D’s waste management business would drive away buyers)

· The property is zoned for residential use, so D is illegally using the land for her business (so she couldn’t continue her business anyway!)

· Ct here responds: zoning is not a problem (there could be a grandfathered in exception, like preexisting uses); this is just a red herring

· Harms v. Sprague (S.Ct. Illinois, 1984)
· Facts: William Harms (P) files complaint to quiet title and for declaratory judgment to determine ownership of property against mortgage holder and executor of decedent John’s estate. Decedent John = Williams’s brother.

· P and P’s brother, John, had taken title to real estate as joint tenants, with full rights of survivorship.  

· John’s close friend, Sprague, wanted to purchase a property from the Simmons’, but Sprague was broke.  Sprague Convinced John to 1) co-sign promissory note and 2) guarantee a mortgage with his half of the joint tenancy as collateral!

· John dies. In his will, he leaves entire estate to Sprague; John tries to transfer his JT interest to Sprague.  

· Issues: 

· 1) Whether the mortgage given by John severed the joint tenancy; 

· 2) Whether the mortgage survives the death of the mortgagor, John, as a lien on the property.

· Holding: 

· 1) Signing mortgage did NOT sever the JT.  Right of Survivorship still stood.  

· 2) The attempted transfer of interest upon death did NOT sever the JT. The interest ceased to exist upon death and automatically reverted to P. 

· Note: If John had transferred the interest inter vivos, it would have been a VALID transfer, which would have converted the JT to a TIC. ROS would have been severed right then.

· Thus, P wins and the Simmonses are shit out of luck; their interest expired at John’s death.

· Rule: Lien on a joint tenant’s interest in property will NOT effectuate a severance of the JT, absent the conveyance by a deed following the expiration of a redemption period.
· Discussion:

· Mortgage: WHO owns the title? 

· Depends upon whether the juris uses lein theory or title theory of mortgages:

· Lein theory: homeowner owns title
· Mortgager (usually bank) is a secured creditor; it has a lien on the property

· Most courts follow this now (modern view)

· Ct here follows this

· Title theory: bank owns the title

· OLD theory

· E.g.: put 1% down and bank loans 99% of the $.

· Lein theory is important to whether JT is severed!

· If title transferred, then JT becomes TIC.

· If only a lein, then JT holds. 

· BUT there is a statute on point here that says that mortgages should continue as security on land, even in the context of a JT!! 

· Issue NOT preserved (bad lawyering), BUT Ct says (in dicta) that the statute is faulty (uses the word “interest”) and it will ignore it.

· Legis was trying to protect less sophisticated parties. Ct says, “Fuck you, legis. Learn the law.”

· Sophisticated creditors will have all parties in JT sign papers!!

· Marital Property

· Community Property System (Modern)
· ALL property acquired DURING the marriage (except for gifts and bequests to one spouse) automatically becomes community property.  

· Each spouse has a right to possess community property, but typically any alienation or encumbrance must have the consent of both spouses.

· On divorce, a spouse arguing that property is separate has the burden of proof and must be able to trace the property, i.e. to document its separate existence from community property, through time and possibly various transactions.

· Common Law System (Traditional)
· No equitable division of property, just whoever’s name is on the title (essentially who paid for it)

· O’Brien v. O’Brien (NY 1985): Human Capital 
· Facts: Husband and wife both teachers; husband goes to medical school; wife keeps working to pay for living expenses and his education; husband gets license, then sues for divorce

· Issue: Is the medical license property? Is it marital? How value it? How divide it?

· P husband argues that this is not property; just attainment of knowledge.

· Ct responds: even though not yet solidly in the profession (just in residency), husband’s labor value has greatly increased

· Holding: Medical license is marital property and is distributable upon divorce. (D wife wins.)

· Rationale: 

· Marital property statute creates property; equity is the basis of the statute. Legis recognized that professional development is part of marital property.

· “All property...regardless of form...”

· “Career or career potential,” “profession”

· Legis was recognizing both the financial contributions of the spouse AND the unpaid services in the home for the benefit of the firm/partnership or profession

· Valuation/Distribution:

· Expert witness: over the next X years (until retirement age), P husband will likely earn Y. (Look at the value added: general surgeon salary v. BA/BS degree alone. Then reduce this amount by the student loans.)

· PROBLEM: Ct is deciding husband’s future for him (even down to his specialty), and he will be LOCKED in b/c he has to pay 40% of all of his anticipated future earnings upfront to wife!

· Possible solution: retain jurisdiction for the rest of all time and make adjustments when husband’s earnings change, 
· BUT this means wife has to follow around husband for the rest of all time + perverse incentive for husband to not work as hard

· Expectation damages v. restitution:


· Restitution: Ct could have just given wife back her investment, but no future earnings on that investment

· Analogous to investing in a bond

· Expectation damages: analogous to investing in a growth stock

· NOTE: Ct here refuses to use marital fault in the distribution stage of the divorce 
· Husband tries to use it here; had to plead and prove fault for divorce (NYS was the last no fault state until 2010) 

· Typical fault claims: adultery, infliction of pain and distress

· Concurrence: Majority has overlooked fact that husband is still a professional in training.  His future earning is dependent on additional education and ultimate choice of specialty.  By making damage calculation based on lifetime earnings, court has assumed that husband will practice medicine.  Court should be able to amend damage calculation if circumstances change in a way (i.e. debilitating injury or personal choice to stop practicing medicine).

· Analogous case: Majauskas = vested but unmatured pension rights are subject to equitable distribution
· Elkus v. Elkus (NY 1991): Human Capital
· Opera singer wife had to share future earnings w/husband; he took care of kids, was her voice coach, followed her around, etc.

· Prenuptial agreements: plan ahead for how you want to break up assets, including human capital (licenses, etc.)

· Cohabitation:

· Marvin v. Marvin: found implied contract of sharing property (RARE)
· Better to have explicit contracts (RARE for parties to enter into these, b/c it's a very informal relationship in the first place)
· 2 models:

· Default: marriage/divorce (which can be changed by explicit negotiation in pre-nups)

· Informal partnership: NO default, unless contract

· Civil unions: treated like marriage for these purposes (statutes and case law for marriage would likely apply)

VI. Entity Property

· Entity property devices permit management of entity resources to be separated from their use and enjoyment
· In other words: property interests can be divided between possession and ownership
· These rights are hierarchical

· These rights are shared but NOT concurrent
· Examples: lease, condo, cooperative (co-op), trust, partnership, corporation

· Possession totally in one w/some supervision, occasional rights of entry (safety, etc.), etc. from LL (subject to statutory and case law rules re: LL-tenant relations)

· Freehold v. Leasehold:

· Leasehold: 

· No grant of seisin

· Not as sure of the end of possession (could be at will...now, typically 30 days notice under most statutes; periodic tenancy: could rollover or not...)

· Requires contractual consideration to match the conveyance of the property interest

· Freehold:

· No consideration required; CAN be a gift

· REASONS for Leaseholds

· Financing device

· Risk-spreading

· Make a decision about ease of exit (short-term stay)

· In some markets, impossible to buy (NYC)

· Historically: property-rich, money-poor lord who works with money-rich, property-poor merchant set up lease 

· Leisure (own, but don’t want to manage) 

· NOT ANYMORE (owner now has managerial responsibilities)

· Problems w/reasons: assumes this is a rational decision (rent or buy) and everyone can afford to buy, get credit, etc.

· Lease TYPES
· Term of years

· Has fixed time at which lease terminates or ends.

· Does not have to be in “years”

· NO Notice of Termination. Neither the LL nor tenant required to give notice to the other before terminating the relationship.  Simply ends on the stated day of termination.

· NOTE: term of years determinable = exact date unknown but still term of years; end of lease is triggered by an event
· E.g. - “until the war ends”

· Could be converted into a periodic tenancy (based on frequency of rental period), which can be terminated at the triggering event

· Periodic Tenancy

· Lease that automatically rolls over for a stated period of time, usually a year-to-year or a month-to-month.

· Notice of Termination: Requires each party give notice to the other if they desire to terminate the lease.  Usually, notice period is same as period of recurring rollover
· Month-to-month lease, notice required one month before.

· Year-to-year: CL = 6 months; statute = one month.
· Common law: give notice to end at the outset of the defined period 

· E.g. - if 3yr period; then must give notice at the 3yr renewal mark...and have to stay for 3 more years!

· Tenancy at will

· Tenancy that lasts ONLY so long as both parties wish it to continue.
· No notice required.  BUT this has been changed by statute in many places to notice equal to period of time at which rent payments are made (typically 30-60 days).

· Tenancy at sufferance

· Situation that exists when an individual who was once in rightful possession of property, holds over after this right has ended.

· Notes:

· Sometimes not regarded as a true tenancy.

· Differs from trespasser in that tenant’s original entry was not wrongful.

· B/c NOT trespasser, may limit LL’s ability to use self help to evict.  See Berg v. Wiley.

	Lease Type
	Definition
	Notice Req’s for Termination
	Exception to Notice Requirement

	Term of years
	Definite date for cessation of lease
	NONE (automatically ends)
	N/A

	**Term of years determinable
	Definite event (rather than date) for cessation of lease
	NONE
	Court may view this as periodic tenancy

	Periodic tenancy
	Defined period which automatically renews (e.g. month, year)
	REQUIRED -- length of rental period 
	Year-to-year: now (usually) one month by statute

	Tenancy at will
	Continues until either party ends it
	REQUIRED Statutory notice (30-60 days)
	Common law = no notice

	Tenancy at sufferance
	Tenant holds over past cessation date
	N/A (supposed to have left already...)
	LL may be unable to remove by self-help. Berg v. Wiley


· Duty of Repair

· Historically: lay on tenant, who bore ALL risks of success and failure, akin to a life tenant (couldn't let it go to waste, etc.)

· Ownership and management separation where TENANT is the manager
· Subletting: 

· Generally, not w/out permission (today written out in contract: default is that LL can't be arbitrary if contract says "with permission"; many say no subletting at all)

· The Independent Covenants Model:

· All covenants must be performed without regard to whether other covenants have been or can be performed.  

· Even if NEVER get possession of the premises, you still have to pay rent (then go sue LL)

· Covenant of Quiet Enjoyment: LL promise not to interfere with the tenant’s possession of the land during the term of the lease.
· NOT a general warranty against others! ONLY that LL will not disturb.

· Covenant to pay rent: tenant owes to LL.
· Paradine v. Jane (Eng. 1647): Army enters on D tenant’s property and expelled him and held out possession for a time whereby defendant could not take the profits from the land.  
· Rule: Possession is not a prerequisite for paying rent under common law.  

· Notes

· The tenant is the residual claimant
· Windfall gains, such as high profits earned from high crop prices would be captured by the tenant; wipeout loss should also be borne by the tenant.

· Residual losses associated w/ rented property (such as destruction of premises by fire, earthquake, flood, or war) must be borne by the tenant during the term of the lease.

· The tenant’s obligation to pay rent continues uninterrupted during this time.  BUT legislation has changed this.

· TODAY: 

· Dependent Covenants - if LL does NOT put tenant in possession, then tenant does NOT have to pay rent

· Residential v. commercial properties

· If residential property burns down, this terminates the lease and discharges tenant from further obligation to pay rent.

· If commercial property burns down, rule remains closer to Paradine.

· Implied Warranty of Fitness

· Sutton v. Temple (Eng. 1843):
· FACTS: Contaminated eatage: 7 month pasturing lease; tenant moves his cattle onto pasturage and several die; 1/2 money paid in late Fall and remainder at end of lease; tenant discovers refuse paint in manure (it killed cows); LL didn't know about it; tenant fences off the manure and more cattle die; then tenant moves out. LL sues for first 1/2 of rent.

· Tenant defense: implied warranty of fitness
· Uses precedent re: furnished homes (Smith v. Marrable case)

· Core example of implied warranty in a rental is short term rental public accommodations (inns/hotels)

· Smith expands this to furnished homes
· Tenant here is trying to expand this implied warranty to specific use land or just eatages in particular

·  LL responds: furniture = chattels; THIS is real estate
· With real estate, there are more variables v. public accommodations = well-defined package of goods is being bought

· Holding: Caveat Lessee: here is NO implied warranty of fitness that the leased premises will be fit for the tenant’s intended purposes.

· LL wins rent for FULL lease

· Discussion:

· Parade of Horribles: 

· Long term liability unknowns (punishing landowner, unfair)

· Liability through succession: buy land then find out doesn’t work for tenant

· LL is subject to tenant’s choices/whims (can be abused against LL)

· Can already go after LL who lies about fitness of property for tenant’s use to induce him to enter into lease: fraud/misrepresentation (no reason to extend an implied warranty of fitness)

· Other ways that Smith v. Marrable (furnished rental case) could be distinguished on its facts:

· Like modern day Commercial v. Residential distinction:

· Commercial property use: risk w/ lessee (least cost avoider)

· May be in better position to inspect; more knowledgeable about own business + inherent risk involved
· Here: D LL didn’t know about grass

· Residential property use: risk w/ lessor

· LL is in the business of furnished rentals (least cost avoider)

· Bargaining power: there is no monopoly, tenant made a choice

· No chance of inspecting pre-rental in Smith v. Marrable, unlike here

· LL in Marrable KNEW (or should have known) that house was not habitable w/out proper furnishings; LL here did NOT know 

· The LL here is NOT in the business of renting out a specific package of goods

· Constructive Eviction

· LL commits some act that falls short of an actual eviction but so severely depresses the value of the tenancy ( tenant has NO reasonable option but to vacate the premises.

· Actual eviction = exception to independent covenants

· Actual partial eviction: still good defense against not paying rent

· Creation by judges to counteract power imbalance, whereby LLs put in totally one-sided provisions in leases

· CORE cases: failure to supply light, heat, power, elevator services, failure to install necessary heating system (as agreed)

· LL disturbing quiet enjoyment
· Blackett v. Olanoff (Mass 1977): Tenants (Ds) lease premises owned by the P LL.  P LL had leased portion of premises as residential units and another portion as a cocktail lounge.  D residential tenants complained of loud music from lounge at all hours for a substantial time.  They eventually vacate the premises and refuse to pay rent. P LL sues for rent.
· Issue: Does the noise of other tenants (commercial) next door release the defendants from obligation to pay rent, under a constructive eviction theory, even though the plaintiff, the LL, is not the one making the noise?

· Holding:

· The D tenants do not have to pay rent!

· The P LL breached the covenant of quiet enjoyment by his inaction.

· Disturbing condition was the natural and probable consequence of the LL’s permitting the lounge to to operate where it did and because the LL could control the actions at the lounge, LL should NOT be entitled to collect rent for residential premises which were not reasonably habitable.

· Lease w/ lounge expressly provided that entertainment in lounge had to be conducted so that it could not be heard outside the building and would not disturb the residents of the leased apartments.

· FACTORS for 3rd party (other tenants) constructive eviction:

· (1) Intent (which can be natural/probable consequences) when LL leased
· (2) Notice that disturbance is occurring (NY = ample) 

· (3) LL action/inaction (in the face of disturbance)

· (4) Control (over property causing disturbance)

· (5) Residential premises 

· (6) Not reasonably habitable (has tenant left?)

· Rule:

· There are occasions where a LL has not intended to violate a tenant’s rights, but there was nevertheless a breach of the LL’s covenant of quiet enjoyment which flowed as the natural and probable consequence of what the landlord did, what he failed to do, or what he permitted to be done.

· Problem: LLs now responsible for environmental disturbances/ambient noise?!

· Tenants could have sued other tenants using nuisance law (no reason for extending the law here)

· Notice requirement?

· New York: LL may not recover rent if he has had ample notice of the existence of conduct of one tenant which deprives another tenant of the beneficial enjoyment of his premises and the LL does little or nothing to abate the nuisance.

· NOW: even without a specific clause like the one above with the second tenant: there is an IMPLIED nuisance clause: 

· LLs are responsible for handling nuisance created by other tenants (at least insofar as tenant is allowed to move out under constructive eviction doctrine), as long as LL has control (must occur on property, etc.)

· Noise, smoke, etc...

· Whether Tenant must leave?

· Critical to claim, but not 100% dispositive.  

· Potential claim =  Partial Constructive Eviction, where tenant unable to use large portions of the apartment, or the apartment for large periods of the day (noise, smoke).

· Minority position

· Constructive Eviction  v.  Implied Warranty of Habitability (IWH):
· Residential

· IWH: first choice (ONLY for residential properties)

· Constructive eviction if Housing Code doesn’t touch particular issue 

· Commercial


· Constructive eviction ONLY (no IWH)

· Implied Warranty of Habitability (IWH)
· Requires that rental premises be offered and maintained in a physical condition that provides safe, decent, and habitable housing for tenants (often based on housing code requirements).

· This is a floor, and cannot be waived by K!
· E.g. the LL can’t lease premises “as is” and waive the IWH through disclaimer. 

· Reason: imbalance of power.

· Problem: 

· Raises cost of living for the poorest, cuts them out of market?

· Prevents jack of all trades tenants from getting discounts

· NOTE: this deviates from contract law, where defaults can be waived.

· Javins v. First National Realty Corp. (DC Cir. 1970)
· First National (P) sues Javins (D) for failure to pay rent on apartments owned by National. D counters with not habitable: sometime during their tenancy, National allowed conditions to degenerate, resulting in 1500 violations to D.C. Housing Code.

· Issue: Do violations of Housing Code discharge tenants from paying rent?

· Holding: [Reverses common law duty to repair in tenants.]

· Narrow: Housing Code violations may discharge tenants from paying rent, and they do so here b/c the Housing Code is impliedly written into contracts (statutory basis)

· Broad: Even if there is no housing code, urban leases come with an implied warranty of habitability; LL is responsible for repairs! (common law basis)

· Rationale:

· The legitimate expectations of society have changed! Time to change the common law to match them.

· The reasoning behind duty to repair vesting in the tenant no longer holds in urban communities:

· Jack of all trades don’t exist anymore; this isn’t farming. Specialization is prevalent now.

· Urban communities can’t be fixed up by tenants: unsafe for everyone (electricity, plumbing, etc.)

· Tenant NOT in position to inspect, pre-lease. 

· Modern leases are more like contracts:

· Buyer must rely on skill and honesty of the supplier (like products liability rationale in Henningson)

· Market failure/inequality of parties

· Problem: by analogizing to products liability, we have strict liability for violations.

· Solution: CA: LL ONLY liable for negligent injuries caused by a breach of the IWH.  Peterson v. Superior Court (1995).

· Housing Code: 

· No civil right of action under the Code, BUT the Code doesn’t work if the tenants aren’t enforcing it; court fills in this gap by writing Housing Code into leases!

· Use housing code as the measure of habitability
· Notes

· The fiction of the 1500 violations is used here as a means to circumvent the illegal lease doctrine:

· In Brown, court voids K where premises leased in violation of housing code (pre-existing defects).

· Therefore, here, to uphold the validity of K, court views violations as having occurred after tenants took possession.

· Substantial Compliance is probably enough: “The Basic validity of every housing K depends upon substantial compliance w/ the housing code at the beginning of the lease term.” Brown v. Southall Realty Co.
· Remedies for violation of IWH

· (1) Rescission of the lease by the tenant, thereby allowing the tenant to vacate w/o further obligation to pay rent
· (2) Order directing specific performance of the IWH

· (3) An action for damages for breach of the IWH

· (4) If the LL has sued the tenant for unpaid rent, a set-off against rent liability reflecting the LL’s violation of the IWH

· (5) Minority: withholding of all or a portion of the rent until the LL corrects the violation of the IWH OR permits the tenant to arrange for repair of the violation.

· Illegal Lease Doctrine: If at time of lease, property is subject to one or more code violations, such that the premises are rendered unsafe and unsanitary, then the lease is void and of no legal effect.

· Doctrine of Retaliatory Eviction
· LL may NOT retaliate against a tenant for reporting code violations.

· Even if tenant is in a periodic tenancy, LL cannot give notice to terminate if court concludes that termination was motivated by a desire to punish the tenant for asserting rights under the code.

· LL’s Duty To Mitigate
· NOT like normal contractual duty to mitigate:

· Here, burden is with the LL to demonstrate that engaged in reasonably diligent efforts to re-rent the place
· Contracts: person breaching has burden

· Can NOT contract around this rule! (Mandatory, like Javins IWH Rule).

· LL must treat the apartment as if it is one of his vacant stock.

· The burden of proving reasonable diligence in on the LL b/c she is in better position to demonstrate that she exercised reasonable diligent in attempting to re-let.  FACTORS:

· Offered/showed apartment to prospective tenants

· Advertised in local newspapers

· Evidence by LL can be rebutted if tenant shows she proffered suitable tenants who were rejected.

· Sommer v. Kridel (NJ 1977)
· Facts:

· Kridel (D) had rented an apartment from LL Sommer (P), w/ the intention of moving in w/ new wife.  His engagement is called off at the last minute, and D has no money to rent the place on his own.  D writes letter to P expressing intention not to rent and states that he forfeits two month’s rent already paid.

· P never replies to the letter. 

· P refuses to rent apartment to another prospective tenant who offers to rent the now vacant apartment.

· Apartment remains vacant for over a year, until Sommer sues to recover all the rent that Kridel owed on the lease.

· Holding: if breach of contract by buyer, seller has duty to mitigate damages and then sue for balance

· LLs must engage in reasonably diligent efforts to re-rent apartment

· Assignment v. Sublease

· What is the legal status of 3rd party who has possession of premises?


· Assignment: if tenant transfers ENTIRE legal interest in property to 3rd party (never returning), 

· Puts the third party in T1's position, takes up all of T1's burdens

· If FULL interest has been transferred to 3rd party, THEN there is privity of estate between LL and 3rd party, so he can sue

· Even under Assignment, original tenant stays on the hook UNLESS LL agrees to novation (see below)

· A 3rd party cannot break the privity of contract between the original two parties

· Therefore, LL can sue original tenant, even under Assignment
· Sublease: if tenant has NOT transferred entire term
· If only sublease, then LL has to go after tenant re: terms of lease to get tenant to enforce them against 3rd party subtenant

· Tenant stays on the hook for all terms of original lease

· LL wants:

· Assignment if 3rd party has assets (don’t have to worry about chasing around the now-moved original tenant)

· Sublease if 3rd party is bankrupt (want to get money back from someone!)

· At common law, tenant could assign lease to 3rd party w/out LL permission; NOW LL must give permission in most situations (e.g. NY)

· Problem: no privity of contract between LL and 3rd party

· Privity of Contract: Obligations that come from being a party to a binding bilateral K (here, a written lease)

· Privity of Estate:
· Parties to be bound must have interests such that one is directly carved out of the interest of the other (“nested” interests)

· One of the parties must be in actual possession of the property.

· Assignment TYPES:

· Assumption

· Occurs if the first assignee expressly agrees as part of an assignment agreement to be bound by the terms of the original lease.

· Ex.: w/ assumption, two parties (prime tenant and prime assignee are bound by privity of K w/ LL).

· Novation

· Occurs when the parties agree to erase any privity of K liability on the part of the prime tenant.  

· Ex.: w/ novation: prime tenant is off the hook altogether; prime assignee bound by privity of estate and of K.  

· RENT CONTROL (p.767-72)

· Rent freeze: prohibits LLs from increasing current rents

· Beginning of wars

· Prevent unexpected hardships for tenants (anticipated surge in demand for rental housing) and windfall profits for LLs

· Problem: input costs for LL are NOT also frozen = burden on LL as costs rise (inequitable)

· Rent stabilization: 

·  “Fair Rent”: govt sets a fair rent for each apartment

· Communist China 

· “Vacancy Decontrol”: restricts rent increases while tenant remains in possession of the unit

· If tenant voluntarily vacates, can adjust rent to market levels

· Exceptions can be made for significant improvements ORlandlord hardship

· NYC does not use vacancy decontrol, but landlords find it easier to obtain increases based on hardships/improvements when the tenant vacates, so a kind of de facto vacancy decontrol prevails

· Rent stabilization requires that a term of years be abolished and that tenants be given what are in effect periodic tenancies for an indefinite term
· Economists tend to argue against rent control ( simply gives tenants less housing or poorer quality housing than they would have if government did not intervene 

· Rent control probably raises the cost of housing; artificially deflates the cost of some units, shrinks the market, and thus raises the prices of the other units (but much debated)
· SPECTRUM: private to public
· Private

· Grantor Restrictions

· Private landholder has regulated possessor's use of land through conditions
· E.g. - life estate (doctrine of waste), etc.

· Servitudes

· Encumbrances on the land resulting from private agmts sometime in the past (like contracts between 2 neighbors that will bind all successors in interest)

· E.g. - share driveway or path, utility pole (easement to pole for utility company)

· Common Law Restrictions 

· Can't interfere w/use and enjoyment of neighbor's property by what doing on own property (e.g. nuisance)
· Also, Rule against Perpetuities
· Land use regulation (e.g. zoning)

· Neighbors, through legis, have imposed public legis restrictions on own property

· E.g. - commercial v. residential purposes, etc.; housing regs: Fair Housing Act

· Eminent Domain

· State can kick person out of own property (it's mine until the public says it isn't mine); if taken, then state has to pay

· ALSO: regulating land to take away rights without landowner receiving compensation for lost rights can fall here
· Public

VI. The Law of Neighbors
NUISANCE
· Restatement (Second) of Torts (NOT followed by courts)

· § 822. General Rule: One is subject to liability for a private nuisance if, but only if, his conduct is a legal cause of an invasion of another's interest in the private use and enjoyment of land, and the invasion is either

· (a) intentional and unreasonable, or
· (b) unintentional and otherwise actionable under the rules controlling liability for negligent or reckless conduct, or for abnormally dangerous conditions or activities.

· § 824 Type of Conduct Essential to Liability

· (a) an act
· (b) omissions, where there is positive duty to act
· § 825. Intentional Invasion--What Constitutes

· An invasion of another's interest in the use and enjoyment of land or an interference with the public right, is intentional if the actor

· (a) acts for the purpose of causing it, or
· (b) knows that it is resulting or is substantially certain to result from his conduct.

· § 826  Unreasonableness Of Intentional Invasion

· An intentional invasion of another's interest in the use and enjoyment of land is unreasonable if

· (a) the gravity of the harm outweighs the utility of the actor's conduct, or

· (b) the harm caused by the conduct is serious and the financial burden of compensating for this and similar harm to others would not make the continuation of the conduct not feasible.

· § 827. Gravity Of Harm--FACTORS Involved

· In determining the gravity of the harm from an intentional invasion of another's interest in the use and enjoyment of land, the following factors are important:

· (a) The extent of the harm involved;

· (b) the character of the harm involved;

· (c) the social value that the law attaches to the type of use or enjoyment invaded;

· (d) the suitability of the particular use or enjoyment invaded to the character of the locality; and

· (e) the burden on the person harmed of avoiding the harm.

· § 828. Utility Of Conduct--FACTORS Involved

· In determining the utility of conduct that causes an intentional invasion of another's interest in the use and enjoyment of land, the following factors are important:

· (a) the social value that the law attaches to the primary purpose of the conduct;

· (b) the suitability of the conduct to the character of the locality; and

· (c) the impracticability of preventing or avoiding the invasion.

· Potential Remedies in Nuisance

· Type

· Damages (Trial court in Boomer) → right to continue to sue
· Normal: Damages as compensation for all harms thus far, but also deterrent from continuing harm

· “Temporary”: in the case of an ongoing concern which is the cause of the nuisance

· Permanent damages (Boomer) → can sue only once (all past harms + all future harms, when dealing with an ongoing concern which is creating the nuisance)

· Injunction (St. Helens)

· Differentiation

· Where injury is slight, the remedy for minor inconveniences lies in damages.  (Spur)

· Definitions

· Private Nuisance

· Affects a single individual or a definite small number of persons in the enjoyment of private rights not common to the public (Spur)

· Public Nuisance
· Affects the rights enjoyed by citizens as part of the public.  The nuisance must affect a considerable number of people or an entire community or neighborhood.  (Spur)

· Case law definition (e.g. Adams)

· Nuisance is a non-trespassory interference w/neighbor

· Substantial harm and unreasonable interference

· Is this really two separate requirements? Doesn’t seem to be...

· Factors for unreasonableness

· Difference between trespass and nuisance:

· Whether D was actually ON P’s land
· Whether harm was direct or indirect (e.g. wind carrying)

· Whether the invasion is caused by something tangible or intangible (e.g. smoke)

· Whether actual displacement (possession violation) or just diminution of enjoyment of property

· Defense against nuisance claim: P “came to the nuisance”

· Doesn’t work that well in practice though...juries go with what is more “natural”

· E.g. - Spur (BUT feedlot still was declared a nuisance and had to move)

· Spur definition: residential landowner may not have relief if he knowingly came into a neighborhood reserved for industrial/agricultural endeavors and has been damaged thereby.  (Spur)
	 
	Property Protection (Injunction)
	Liability Protection  (Damages only)

	Plaintiff
	1 (St. Helen's)
	2 (Boomer)

	Defendant
	3 (no nuisance, trifling; P will have to pay D to stop activity)
	4 (ONLY Spur)


· Adams v. Cleveland-Cliffs Iron Company (Ct App of MI 1999)
· Mining case w/classic industrial pollution: noise, smell, dust (can’t really see the pollution particles until they settle).  Also, blasting of mine has caused tremors, damaging nearby homes.

· Ct: This is NOT trespass. It MAY be nuisance (needs to be looked into on remand). There MUST be a distinction between trespass and nuisance.

· Trespass: direct invasion by a physical tangible object 
· Tangible here has a visual element: can you SEE it?

· Comes with strict liability: D would be at least responsible for nominal damages, potentially punitive damages AND can get an injunction
· Nuisance: intangible and/or indirect
· Must prove ACTUAL damages
· Must pass threshold of substantiality and unreasonableness in harm in order to get damages or an injunction

· WHY the big diff between trespass and nuisance?

· Everyone has to live with some level of interference in their daily lives and we WANT people to live together b/c societal benefits (employment, etc.)

· Protect families: they’re loud...

· If everything was a trespass, then no one could do anything w/out getting sued

· If we deem a de minimus interference of smoke a trespass, then over time, should get a prescriptive easement for adverse use → encouraging polluters! 

· NOTE: factor in many cases: who was there first? Somewhat like a prescriptive right to pollute
· St. Helen’s Smelting Co. v. Tipping (Eng. 1865)
· Facts

· Tipping (P) sued St. Helen’s Smelting Co. (D) for causing nuisance by operating smelting plant near his property, even though smelter was there first!
· Tipping had purchased large estate (home and huge acreage).  St. H operated a smelting plant nearby.  Tipping claimed that plant emitted fumes and other noxious matter that harmed plants/animals on land.

· Trial Court:

· (1) Every man is bound to use property in such a way as not to injure the property of his neighbors
· (2) Focus on diminution of use and enjoyment (as long as not trifling), BUT must show actual injury
· Here: damage to trees, shrubs, cattle

· (3) Person should not be allowed to interfere w/ industry by suing for every annoyance

· Jury: the locality of the smelter (near residences) was inappropriate → nuisance

· Cost-benefit analysis requires too much info; juries do not carefully weigh factors; instead, go with an intuition about what’s “natural”
· Holding:

· Smelting plant constitutes a nuisance → injunction ordered

· DIFF OPTIONS for smelter:

· Buy all surrounding properties

· Negotiate agmts w/all neighbors, BUT bilateral monopoly and holdout problems

· ACTUAL result: industry will move to towns where surrounded by poor people, who don’t have the means to sue or if do, the value of their land is lower, so have to pay less to buy it up

· Boomer v. Atlantic Cement Co. (NY 1970)
· Facts

· Boomer (P) sued Atlantic Cement (D) for causing nuisance by operating a cement plant.

· Atlantic operated cement plant that resulted in dust, noise and vibrations. P who owns residence nearby sued.

· Cement company chose a place with few nearby residents.

· Lower court: found plant was a nuisance. 

· Awarded damages, but denied the injunction.

· Damages: market rate values of restitution
· Problem: damages are only for past harms. Since NOT enjoined from operating plant, damages will keep occurring and homeowners will have to sue over and over.

· No injunction ordered b/c plant is major employer in area (300 employees) and represents an investment larger than the worth of the residences.

· There is NO balancing test; the issue is supposed to be whether there is substantial damages (just one sided), then injunction should be granted!

· But if injunction granted, then homeowners would have a monopoly and could have a real holdout (subjective valuation or extortion)

· Issue:

· Whether the plant should be enjoined from operating.

· Holding:

· Plant should be enjoined from operating until Atlantic pays Boomer permanent damages for harm resulting from the nuisance.  

· Rationale

· General rule in NY regarding nuisance and injunctions:

· Where a nuisance has been found and where there has been any substantial damage shown by the party complaining, an injunction will be granted.
· This is true even if there is marked disparity in economic consequences between the effect of the injunction and the effect of the nuisance.

· Permanent Injunction unsatisfactory

· Court considers the economic consequences.  Major employer in the area.  Huge detriment to Atlantic while only slight advantage to Boomer.

· Postponing injunction is also unsatisfactory

· Unclear when pollution-reducing technologies will develop.  18 months, the period discussed in the case, is far too short.  Also puts too great a burden on single company to do R & D.

· There would undoubtedly be requests for extensions.

· Permanent damages = fair solution.

· Boomer compensated for all of his loss (won’t have to sue over and over), and Atlantic can continue to operate the plant.

· Standard for granting permanent damages: allowed where the loss recoverable would obviously be small as compared with the cost of removal of the nuisance.

· Permanent damages impose a servitude on land, and preclude future recovery by plaintiffs or their grantees.

· Dissent

· Stick to traditional rule = granting injunction whenever a nuisance is shown to cause substantial harm.

· Court should ONLY deviate from this rule in the face of public, rather than private nuisance. 

· Here, all Atlantic action is for private good.  Thus injunction should have been granted.

· Injunction serves as an incentive to innovate less polluting ways of doing this business

· This is like eminent domain for a private party (polluter) (NOT ok!)

· Less weight given to the value of the plant (refer to it as “private,” not recognizing the job creation value)

· Majority is slapping a pollution easement on Ps w/out their consent

· Leave this kind of decision to the legis!

· Spur Industries v. Del E. Webb Development Co. (AZ 1972)
· Facts

· Webb sued Spur to enjoin Spur from operating feedlot on ground that its operation amounted to a nuisance.

· Spur operated feedlot and had been doing so since the 50’s. Feedlot = smell, flies, etc. (unsanitary).  

· Webb began to develop a residential community in the area soon thereafter.  It expands and expands until some of the development is w/i stench and flies of the feedlot.

· Webb says that the overall disgustingness of the feedlots interfered with marketability of his development, such that a good part of the development was unsellable.  Also, some people who had purchased complained of the nuisance generated by feedlots.  

· Holding:

· There's a public nuisance and cattle lot has to move, BUT developer has to pay the cattle lot's expenses in moving out to a new, empty space in AZ

· Rationale:

· Webb decided to proceed with development while knowing that the feedlot was nearby and disgusting.

· Webb can’t benefit from low prices of land in the rural area without any risk.  

· Discussion

· Del Webb should have had the residents sue (innocents without deep pockets): they would have won and gotten an injunction AND there was no way that feedlot could have bought out the feedlot injunction (collective action problem...too many people and development filling up)

· Would have been a Rule 1 case

· Ways to read this case:

· No nuisance b/c Ps CAME to the nuisance (feedlot there first)

· Property right lies w/D feedlot, but NOT protected by non-injunction (Rule 3), just by damages (Rule 4)

· Rule 4 only worked here b/c there is ONE P, with deep pockets (and not sympathetic)
SERVITUDES
· Servitudes are devices that allow parties to enter into K’s that “run with the land,” meaning the terms and conditions of an agreement are binding not only on the original owners but on all future owners of both the benefited and burdened parcels.

· Not really in personam contracts b/c run w/land

· Diff type of dead hand control: JOINT decision-making, not just a despot

· Diff from nuisance where neighbors have no ex ante agmt about land use

· Functions of Servitudes

· A's right to use B's land

· Easements, licenses (could be a revocable oral agmt), a profit (e.g. right to dig up coal)

· A's right to restrict B's use of B's own land
· Negative easements (almost extinct), covenants, equitable servitudes
· E.g. - B will ONLY use Green Acre for residential uses (if A's worried about B building a shopping mall next to his house (assuming no zoning, etc.))

· A's right to impose an obligation on B to use his own land in a certain way

· E.g. - Have to BUILD something there (no vacant lots)

· More typically: HAVE to pay some $ to homeowner's assoc (affirmative obligation on B)

· Five Types of Servitudes

· Easements (see below)

· Real Covenants (see below)

· Equitable Servitudes (see below)

· Licenses

· A privilege to enter property possessed by another

· Revocable at will, unless specified otherwise

· E.g. invited guest

· Trespasser v. licensee: distinction is permission

· Profits

· Right to extract something of value from land (i.e. timber, fruit from trees, fish/game from lake or forest).

· Often come with explicit or implicit rights to enter the property to GET to the subject of the agreement (to harvest the profit) (implied easement)

· E.g. Easement determinable (easement across land to mine for duration of contract or as long as minerals still coming out of ground)

· Whereas generally easements cover the right to use land, RCs and ESs are usually about the right to restrict the use of land.

· Private v. Public Agreements:

· Public: could be over-inclusive

· Private: much more difficult; have to get everyone to agree

· Appurtenant v. “in gross” servitudes

· Appurtenant

· Creates a relation between two plots of land
· Use is incident/annexed to ownership of dominant estate.
· Easements (most), real covenants, equitable servitudes

· In gross

· Belongs to a particular grantee, as opposed to belonging to a particular tract of land (usually a person who lives nearby)

· Easements (rare), profits and licenses
· E.g. - Railroads

· PROBLEM: transfer is difficult

· Commercial v. personal in gross servitudes:

· Commercial CAN be transferred (RR company, mining company, etc.)

· Look at original agmt to determine if commercial or personal

· Easement v. license: in gross easement is MORE difficult for servient tract/person to revoke

EASEMENTS
· Non-possessory interest in land, which confers the right to USE land possessed by another

· OR K in which an owner agrees to waive her right to exclude certain kinds of intrusions by another

· Always run with the land
· Usually irrevocable (PERMANENT property interests)

· E.g. - driveway, path, utility pole, RR tracks

· Dominant vs. Servient tracts

· Dominant

· The tract benefitted or enhanced by the easement

· Servient tract

· Tract burdened by or out of which is carved the easement.

· Negative v. Affirmative

· Affirmative Easement: Virtually all easements fall into this category.

· Permits the easement holder to perform some affirmative action on the land of another

· Negative Easement
· Permits easement holder to demand the owner of the servient tract desist from certain actions that might harm the easement holder.

· A is not really using B's land, just restricting B's right to do something on own land which will block light, air, water

· Limited category: sunlight, airflow, water flow, lateral support
· Lateral support: don't dig too deep on own side, so lateral support of structure on other property is put in jeopardy

· Private v. public

· Private Easement

· Authorize specific named parties to use land for designated purposes

· Public Easement

· Authorize the general public to use land for designated purposes

· Usually is a grant of passage for public to get to public property across private land

· Easements created by:

· Express conveyance in deed (MOST) or covenants annexed to deed

· Statute of frauds: easements HAVE to be written, BUT ct gets around this in equity

· Fulfills notice to potential buyers when record
· Can ONLY be reserved to grantor; can NOT be granted to third parties in the conveyance!

· Implication (equity)

· 3 requirements:

· Common title then separation: Separation of title (once part of common title then separated),
· “Permanent” prior use: Used to be used by old owner and was supposed to be permanent (shown by prolonged use)
· Reasonable necessity: Use that is reasonably necessary to the beneficial enjoyment of land
· Doesn't have to be absolutely necessary (helicopter, can build other road) but VERY inconvenient/expensive

· Classic example: O with big lot; subdivides down middle; BEFORE subdivided O drive across W half to get to highway; O then sells lots to A (E) and B (W); easement not written into deeds

· Necessity (equity)

· 3 requirements:

· Common title then separation of two parcels before conveyance 
· Necessity at the time of separation of the common parcels (necessity can not be created by later action!)
· Necessity is great (degree of necessity for an easement by necessity is greater than an easement by implication)
· Other means seem absurd
· Is multi-million dollar property and $50k for road, not too bad; but if cheap cottages, then unreasonably expensive
· Difference from easement by implication:

· NO requirement of prior use of path (or prior structure; unused or lightly used land)

· Necessity = massive

· Classic case: Owner w/huge plot, subdivides into lots A & B; A is landlocked and only way to go is to cross over land

· Prescriptive (equity)

· Like adverse possession, only for use.  Requires:

· (1) Actual use (possession not required)

· (2) Exclusive (in regards to everyone BUT TO)

· (3) Open and notorious (gives constructive notice)

· (4) Continuous (for statute of limitations period) use appropriate for type of use (could be seasonal...continual use for the TYPE of use claimed)

· (5) Claim of right (using land like have a right to own it...not worried about subjective beliefs of user)

· Scope

· Limited by use and identity of user

· Extensions determined by reasonable expectations 

· If use of private driveway, then dominant tract turns into apartment building? (Look at neighborhood: lots of multi-family uses, large tracts of land?)

· Litigation when circumstances change; EX.: easements created for horse and buggy, but now we have cars.

· If exceed scope of the easement, it’s a trespass!

· Termination

· Merger of dominant and servient estates

· Abandonment
· Stopped using and intended to stop doing so.

· Prescription
· Dominant tract stops using for entire duration of statute of limitations; servient tract takes some action to try to stop easement, etc.

EASEMENT CASES

· Baseball Publishing Co. v. Bruton (Mass 1938)
· Facts: Written agmt for the exclusive right of using advertising sign spot on another's land (called a "lease" on the form); owner of the property kept returning the checks (wanted to revoke); billboard poster went ahead and posted the billboard and paid; after 2.5 yrs, owner of bldg decided to prevent billboard from being displayed (took it down)

· Year-to-year agmt (P kept renewing); P wants specific performance, not damages

· Diff property theories:

· P: wants a lease (non-freehold possessory right of property; the biggest property interest that one could claim out of the 3 options; right to possess the side of the bldg...there is some precedent for this.)

· Leases CAN be enforced by specific performance
· D: just a license
· Can be revoked at any time

· Best remedy: damages, not specific performance

· T Ct: compromises (bad): license but specific performance

· Sup Ct: it's neither a lease nor a license; it's an easement in gross
· Not a license b/c it looks irrevocable b/c the writing says it gives the "exclusive right" to hold this land 

· Hulsebosch: you CAN have licenses that are irrevocable for a period of time (not good reasoning)

· Not a lease b/c it's just a use, not a possession (the wall itself is still in the possession of the D)

· Merely calling it a "lease" does not make it a lease

· This Ct thinks that billboards should no longer be seen as leases....otherwise, if possible to lease a wall, this would have been a lease

· Easement in gross: right to use another's land, and the P is NOT a neighbor who is enjoying the right to use D's land, instead P is a company

· Seems like the court just threw itself into a residual category...

· Discussion

· Important to have CLEAR boundaries between the diff types (injunction, revocable, etc.), so they know what they're granting! (consequentialist reason for keeping these things separate)

· Lease can get extra rights: implied warranty of habitability 

· Schwab v. Timmons (WI 1999)
· Facts: US owns land, breaks into large parcels and sells. Schwabs have top parcel with a bluff between them and the highway, so they sell away the part near the highway, blocking their own technical (though difficult) access to the highway. They are landlocked.

· Schwabs sue to get an easement by necessity or implication through the land of their southern neighbors.

· Holding: 

· There is NO easement by implication.

· No obvious or manifest use by US prior to separation of title of the property now owned by Timmons.

· There is NO easement by necessity
· Schwab’s parents granted away the road access.

· Can’t award an easement to the grantor of parcel who has granted away a parcel that would have prevented landlocking.

· Common law should not be expanded to “reasonable use” test

· Would unfairly give grantor a “hidden easement.”

· Grantee should be able to rely on three sources of info about rights to land he is to purchase: (1) chain of title, (2) other public records, such as judgments or liens, (3) inspecting the land itself.

· Discussion

· Schwabs probably had a license agmt w/southern landowners which was cancelled when land changed hands, so they sue now

· What can the Schwabs do now?

· Purchase an easement from the people who got the land above the bluff and build the expensive road through it

· Courts are VERY strict on landowners who grant away rights; they are more lenient w/buyers. WHY?

· Monopoly problem...owner held all the cards.

· Do rights of private condemnation for easements of access satisfy the “public use” requirement of the 5th amend?

· With easements by implication, cts claim that the easement was there all along...

· Fontainebleau Hotel Corp. v. Forty-Five Twenty-Five, Inc. (D. Ct. FL 1959)
· Facts: Forty-Five Twenty-Five sued to enjoin Fountainbleau Hotel from constructing building that would have blocked sunlight and degraded the view of property owned by Plaintiff. 

· Hotel to the south of another hotel is building a 14 story addition (partially being built out of spite...these two owners used to be partners), which will block the sunlight from the pool area of the hotel to the north

· D is trying to argue a prescriptive negative easement in sunlight
· Holding: NO prescriptive right to sunlight in the US! D loses.

· NB: Some cts are willing to recognize a solar energy exception (i.e. - have solar panels on house if had long enough before construction blocking the light)

· Discussion:

· Ancient Lights Doctrine (England): need lights on your window for the statutory period of at least 20 yrs (here, there were no windows (pool))

· Regardless, there is NO ancient light doctrine in the US (no prescriptive easement rights for sunlight....can negotiate for it, but not prescriptive)

· Other possible solutions:

· Zoning ordinance: 

· Before this suit, D got an emergency “building code” pushed through, but the court ruled that this was an ordinance and due process wasn’t followed, so it was struck down

· Usually the better choice (easier; don’t have to get 100% buy-in)

· Nuisance (reciprocal harms situation):

· If ONLY erecting the wall for spite ( nuisance (most cts) 

· BUT this was mixed motives, so the court would NOT have ruled this a nuisance 

· You DO have a right to use your property in a way which reduces the value of a neighbor’s land, as long as there’s (1) an objective reason (2) which does NOT violate the right of a neighbor
· Violate one or the other requirement above, and your action may be ruled a nuisance!

· Restrictive covenant 

· BUT this would require cooperation

· Better to set this up ex ante (like when developer builds out whole area)

· Negative easement

· BUT this would require cooperation

REAL COVENANTS
· Law of agreements that property owners can make between themselves that might bind successors in interest
· K in which an owner agrees to abide by certain restrictions on the use of his or her land for the benefit of one or more others.

· RCs come into play only if at least one of the original parties no longer holds the land in question.  Otherwise, we’re just in K.

· Sometimes run with the land.

· Definitions

· Burdened estate = a promisor's property

· Benefitted estate = a promisee's property

· Analysis of whether the promise runs w/the land differs w/each side of promise (see chart below)

· Covenant “running with the land” (i.e. “touch and concern”)

· Promise related to a land that is enforceable by and/or against subsequent holders of the land.

· T & C provisions: 

· CORE: 

· Ability to build on land

· Type of buildings (e.g. residential only)

· Margin:

· Agmt to buy services from developer (e.g. HOA; join health club on land and pay fees, etc.)

· Usually enforced, especially if governance and sunset provisions built in

· NOT T & C:

· Provide unrelated service for promisee (i.e. “pick up my dry-cleaning weekly”)

· Horizontal Privity: simultaneous  interests or possession
· Landlord-tenant: classic example of horizontal privity (only relationship recognized under English common law)

· Easement (person w/easement over land has a simultaneous interest in land together with landowner)

· Present interest-future interest (life estate and remainder agmts, etc.)

· Vertical Privity: successive interests

· Grantor-grantee in granting instrument

· MOST cases fall into this context

· E.g. - real estate developer deeds to all grantees

· Formation

· Begin as a mere promise by the landholder; however, if the promise satisfies the following concerns, it will be binding on successors to the promise:

· Touch and Concern

· Intent

· Notice 

· Actual -- knowledge of covenant in current or prior deeds with same restriction
· Record/Constructive -- covenant appears in grantee’s chain of title
· Inquiry/Implied -- physical appearance of neighborhood suggests common plan or restriction
· Horizontal Privity (only if suing on the burdened estate)
· Vertical Privity
· Liability for Breach

· Damages

EQUITABLE SERVITUDES
· Promise by the holder of a piece of land to conduct a stated activity on or make a stated use of his property (or a promise not to do so), which is binding on his successors.

· Like RCs, ES’s only become important when looking at successors in interest to the original parties.  Otherwise, we’re just in K.

· Formation

· Begin as a mere promise by the landholder; however, if the promise satisfies the following concerns, it will be binding on successors to the promise:

· Touch and Concern

· Intent

· Notice (only if suing on the burdened estate)

· Actual -- knowledge of covenant in current or prior deeds with same restriction
· Record/Constructive -- covenant appears in grantee’s chain of title
· Inquiry/Implied -- physical appearance of neighborhood suggests common plan or restriction
· Liability for Breach

· Injunction

· Specific Performance

REAL COVENANTS & EQUITABLE SERVITUDES

· Both include:

· Burden: create a restriction/obligation on at least one side of agmt (promisor agrees to use his land in a way to benefit promisee)

· Successors in interest are bound by this promise

· MUST meet formal requirements to be enforceable (see chart below)

· Statute of frauds limitation

· Creation - need unanimity!

· (1) Express grant
· Supposed to be written (most are supposed to be subject to Statute of Frauds)

· MOST are written and recorded
· (2) Implied reciprocal servitudes 

· Equitable servitude ONLY 

· ONLY when developers create subdivisions
· Most residential property is some kind of subdivision: EVEN condos!

· Key is "General Plan": 

· Intent

· Show that the grantor/developer intends that all would be bound by this servitude & put everyone on notice 
· Notice

· Even if servitude is not in your chain of title, you were on notice through relative uniformity of neighborhood and should have inquired into neighborhood's chains of title
· Developments: developer ensure that every first buyer is bound by the covenants directly (then successive transferees will be bound by those restrictions)

· Could add a provision for governance in the future: establishment of continuing governance board (will create constitution for this corp)

· Board may be able to make bylaws and may revise the original covenants (unless const. rules set by developer in advance)

· Could have a sunset provision - will expire at some point (and could also have those amendable through bylaws)

· Termination vs. Defenses against enforcement

· Termination

· Merger

· Eminent Domain

· Statutory Override (e.g. zoning outlaws covenant)

· Private agmts are subordinated to legislature, constitution, etc.

· Agreement

· Fixed Time -- determinable, if parties agree

· At some later date (ALL bound parties must agree)

· Abandonment

· Parties intended to scrap the agreement but never got around to it

· Public Policy

· Defenses against enforcement

· Changed Circumstances (see Bolotin)

· Estoppel (e.g. neighbor does NOT enforce for a LONG time - like 2 generations)

· Benefitted party acts in such a way that reasonable person would believe that he has abandoned the agmt
· Laches/acquiescence
· Servitude no longer benefits

· Unclean Hands (P can’t succeed in equity)

· Suing on the burdened v. the benefited estate:

· For a real covenant to run w/BURDENED estate:

· 1. Intent to bind successors

· 2. Notice (so successors know that bound) (3 kinds):

· 1. Actual notice
· 2. Record notice: recording the agmt, so when do title search will see the encumbrances (constructive)

· 3. Inquiry notice: "should have realized" (constructive)

· 3. Touch & concern the land (must somehow affect the use or value of the land)

· Neponsit, Eagle Enterprises

· 4. Horizontal Privity between the people suing: 

· Original promisor and promisee have to have a special relationship (mutual, simultaneous or successive relationship)
· Grantor-grantee, lessor-lessee, etc.

· In other words, original parties to covenant can NOT be “strangers to each other’s title” (e.g. merely neighbors)

· 5. Vertical Privity: relationship between successor and original promisor
· Full interest of original promisor must be transferred to current promisee

· For a real covenant to run w/BENEFITTED estate:

· **Can sue on benefitted estate when suing an original party to the contract!
· 1. Intent
· 2. Touch and concern
· 3. Notice: actual or constructive (stupid requirement...not really formally required b/c clearly have actual notice...they're suing!)

· No subjective notice required; just constructive ok

· 4. Vertical privity* (weaker...someone succeeding to SOME part of the estate)

· Must have someone with an interest in the property suing for the benefit; can't just be a 3rd party

· Does not require the full interest of the promisor to be transferred to the current promisee

· For equitable servitude to run on the BURDENED estate:

· 1. Intent

· 2. Touch and concern

· 3. Notice

· NO privities required! (Much easier than real covenant)

· For equitable servitude to run on the BENEFITTED estate:

· 1. Intent

· 2. Touch and concern

	Real Covenant
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· Tulk v. Moxhay (Eng. Ch. Ct. 1848)
· Facts: 

· Tulk owns land and conveys it to a third party, Elms.  Includes in conveyance three conditions:

· Maintain the garden in good repair: affirmative covenant

· Can't build: negative covenant
· Grant admission to Tulk's tenants (still holding buildings around the garden): easement (grant access to 3rd parties)

· Problem w/easement: can RESERVE an easement to yourself as a grantor in a granting document, but can NOT create it for 3rd parties in this context
· Subsequent transaction: Elms sells land to Moxhay.  

· The deed contained no copy of the restrictive covenant created by Tulk.

· But Moxhay knew of the restriction before buying the land.

· Regardless, Moxhay tries to build where Tulk had forbidden.

· Tulk (original promisee) is trying to stop Moxhay (successor promisor) under original agmt

· Holding: 

· Moxhay is enjoined from building on the land.

· D successor is bound under the original agreement as an equitable servitude
· Had intent, touch & concern, and actual notice (even though not in deed)

· Rationale behind creating this equitable remedy: 

· P must have sold the land at a lower price b/c of burden on it; D can’t fairly take advantage of that.

· Abuse of these types of contracts would be easy otherwise: use straw man to kill contract between original grantor-grantee

· Neponsit Property Owner's Association, Inc. v. Emigrant Industrial Savings Bank (Ct App of NY 1938)
· Facts:

· Emigrant acquired a house in neighborhood developed by Neponsit.  When Neponsit sold the houses in the development, attached to each deed a covenant requiring buyer to pay fees to Home Owners Association (HOA), which would use the money to provide maintenance for the common areas of the neighborhood.  Covenant provided that failure to pay fees would result in a lien on the owner’s home.  HOA sues to foreclose a lien and thereby to recover unpaid fees. 

· Issues:

· 1. Does this agreement for yearly fees touch & concern the land?

· 2. Can the HOA properly sue to enforce this burden against the successor in interest promisee?

· Holding:

· 1. Yes, HOA fees touch & concern the land.

· 2. Yes, the HOA can sue b/c it is actually representing all of the other homeowners bound by the covenant. 

· Discussion:

· Usually, cts are very reluctant to enforce affirmative covenants! Used to be very literal: does this provision affect THIS PLOT of land.

· HERE, the affirmative agmt is paying MONEY; this is much more than having to keep garden in good shape.

· BUT ct sees the reasoning behind HOA and disregards hatred of affirmative covenants for this situation. It’s okay that the money being paid to the HOA is for upkeep of the neighborhood and not this plot. 

· Though value of land may drop a little b/c of HOA fee burden; it is also benefitted reciprocally by HOA improvements to neighborhood.

· A covenant which “runs with the land” must substantially affect the legal relations (advantages and burdens) of the parties to the covenant (burden must really be a burden and the benefit must really be a benefit).

· Here, the court is being REALIST.

· Law still unclear: How do we know what qualifies as “substantially affecting the legal relations” of the parties? 

· It’s a question of DEGREE: 

· Both promises HERE are a burden (costs money, labor, etc.) AND a benefit (streets clean, etc.)

· Vertical privity:

· Legally, the HOA is NOT in vertical privity with the original developer since it did not gain the full interest of the developer.

· Ct pierces the corp veil of the HOA: real successors in interest of developer being represented here = other homeowners in subdivision. HOA is their agent. (Realist)

· Eagle Enterprises, Inc. v. Gross (Ct App of NY 1976)
· Facts: 

· Orchard Hill Realities, predecessor in interest to Eagle, had developed a subdivision and sold litigated house to Baum.  Deed contained covenant that Baum would pay Orchard an annual fee of $35 in exchange for water supplied by Orchard.  Deed also states that covenant would run with the land.

· Land undergoes series of transactions, and it’s eventually purchased by Gross.  Although some deeds in chain of title made reference to the original covenant, none stated the terms of the covenant expressly.  

· Eagle tries to enforce the covenant, but Gross refused b/c already getting water from own well.  Eagle sues. 

· D homeowner claims that doesn't “touch and concern” the land

· Holding: This contract does NOT touch and concern the land. 

· It was merely an in personam contract for the benefit of the PEOPLE who used to own the land (who needed water).

· Discussion:

· Dual successors in interest here: definitely enforceable as a contract between original grantors, but between two successors?

· Have horizontal and vertical privity (all interest sold from 1st homeowner to second)

· Notice and intent (in deed)

· Touch and concern?

· “Substantially affect legal interests”? (Flexible test)

· Ct says land is not benefitted here; it has its own water.
· Hulsebosch: this SHOULD be touch and concern b/c in monetary sense, money changes hands each year due to deed re: land; this affects property value (slightly).

· Why not changed circumstances doctrine?

· MUCH stricter test. Ct wouldn’t have been able to fulfill that test, but can manipulate the flexible “touch and concern” test.

· Reluctance to enforce affirmative covenants + NO CLEAR END DATE

· Ct here is creating an implicit termination clause on the basis of changed circum (without saying so).

Common Plan Covenant
· Sanborn v. McLean (MI 1925)
· Facts

· Sanborn (P) and McLean (D) owned houses located on adjacent lots.  McLean’s lot has substantial empty spot behind her house and begins to build a gas station there.  Sanborn sued to prevent construction on the ground that a reciprocal negative easement (now called covenant) prohibited the building of the gas station.  

· Developer made mistakes here: could have recorded declarations of a common plan listing the covenants, conditions and restrictions, then refer to this in the final subdivision map (which is also recorded), and then refer to this declaration of a common plan in the deed to the FIRST grantees of all the land in the development.

· Overall, only 60% of parcels in this development came w/residential-only restrictive covenants!

· Sanborn purchased from Buyer 1 who DID agree to this restriction; McLean purchased from Buyer 2 who did NOT agree to this restriction.

· Issue: Is there an enforceable covenant between Sanborn and McLean?

· Holding: Yes, this is an enforceable covenant.

· Discussion:

· The requirements for a reciprocal negative easement have been met. (Modern day: covenant)

· (1) Common ownership (then subdivision by this common owner)

· Parcels of land affected must have been sold by same owner.

· HERE, both parties can trace title back to person who originally owned land throughout the area.

· (2) Intention of Common Owner
· Original owner must have imposed restrictions on one parcel w/ intention of benefitting the remaining parcel.

· HERE, when original owner sold, imposed covenants restricting the land to residential purposes on 60% of parcels.

· Part of those deals was that remaining parcels would also be encumbered.

· (3) Notice
· Notice can be actual or constructive.

· HERE, there is constructive notice.  

· Look at subdivision; appears to have been created under general plan.

· Inquiry notice
· Character of neighborhood should have alerted McLean to restrictions on use for the WHOLE subdivision.

· He needed to look into the deeds of his neighbors before buying.

· Unclear cutoff for intent of developer.

· Here, only 60% of deeds included this covenant. How low can you go??

Changed Circumstances Doctrine
· Court will declare restrictions unenforceable when, by reason of changed circum, enforcement of the restrictions would be inequitable and oppressive, and would harass the P without benefitting adjoining owners
· Bolotin v. Rindge (CA D Ct 1964):
· Facts: 

· Plaintiffs own unimproved lot on corner of subdivision.  All lots in the subdivision subject to deed restrictions imposed by the original developer.  

· Restrictions: each lot shall be used solely for single, private residences + each residence shall front on a north-south street.  

· Contains sunset provision.  

· Plaintiffs wants to sell to someone to use for commercial purposes; sues for declaratory relief, saying that restrictions are enforceable

· Holding

· Covenant still stands! Changed circumstances doctrine does NOT apply to this case.

· Discussion:

· Changed Circumstances Doctrine 

· Legal Standard: court will declare restrictions unenforceable when, by reason of changed circum, enforcement of the restrictions would be inequitable and oppressive, and would harass the P without benefitting adjoining owners
· Mere market value reduction of the P’s land is NOT the test! Most covenants probably affect property value negatively.

· WHEN is changed circum enough? 

· Look at development itself to see when it has changed:

· Do NOT look outside the development to the perimeter outside the border (that does NOT matter) (this case)

· If the original purpose of the covenant can still be realized, it WILL be enforced (narrow test)

· Side note: doctrine of abandonment (if all of other owners aren't following covenant anyway)

ZONING
· Means of land regulation via the enactment of statutes designed to protect the health, safety, morals, or welfare of the public.  

· Based on the police power.

· Police Power: constitutional analysis

· Fed govt: limited to specific powers (regulate commerce, tax/spending, etc.)

· State police power: difficult to define limits

· CORE: Preempt/prevent nuisances (ex ante zoning ordinances) 

· E.g. building codes, fire prevention statutes

· Near nuisances? Apartment buildings in SFR neighborhood

· Historical/landmark zoning (not nuisance at all)

· Typical constitutional challenges to zoning: due process (substantive and procedural), takings clause (state and/or federal), equal protection, free speech, free association, freedom of religion
· Home rule provisions / Zoning enabling acts: state constitution or legislature can give regulation power to counties and cities 
· State enabling acts: lay out guidelines that municipalities have to follow to use zoning/redevelopment (eminent domain) powers

· Use to have to come up with a general plan and then issue ordinances (these are collapsed into one step now)

· Zoning system (typical):

· Board of Zoning Appeals (in each city):

· Issues/denies permits
· Deals w/requests for one-off variances (undue hardship)

· NYC: easy to get variances through 1-on-1 negotiations w/real estate developers (get public uses (school, parks, walkways, etc.) back out of projects as consideration for variances)

· Requests for special exceptions defined in ordinances (uses permitted if conditions specified in the ordinance are met)

· State court (can appeal board decision)

· Tebo analysis: people can sort themselves out by preference into high v. low tax municipalities
· BUT are people really able to make these choices? Maybe at the margin; really about income limiting choice.

· Pros

· Requires less than unanimous approval (easier than covenant system)

· Cons

· Not very flexible; over- and under-inclusive
· Types of zoning

· Euclidean

· Area separated into regions zoned into use districts (i.e. residential, commercial, industrial...)

· Nonconforming Uses

· Use that violates zoning ordinance but it existed before ordinance came into effect.

· If use doesn’t endanger health/safety, usually will get grandfathered in to continue until landowner has enough time to recoup investment.

· E.g. 20 yrs with amortization
· HOWEVER: Can NOT expand use; AND if destroyed, have to comply w/ zoning ordinance.

· Vested right analysis applies when looking at a pre existing nonconforming use
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· Village of Euclid v. Ambler Realty Co. (US 1926)
· Facts:

· Ambler (P) owns 68 unimproved acres, a tract of land between a major street and RR radiating out from Cleveland.  Ambler sought to develop land or sell it to potential developer.  However, the zoning laws of Euclid restricted industrial uses over much of Ambler’s land. 

· Euclid’s zoning was complicated: (6 use districts, 3 height districts, 4 area districts) and forbade certain development in Ambler’s land.

· Ambler sued to enjoin enforcement of the zoning laws on the grounds that the laws deprived him of due process and equal protection under the 14th Amendment (facial challenge), and a state constitutional violation.

· Holding

· No due process violation under 14A even though zoning here decreases the value of Ambler’s property b/c the ordinance is a reasonable use of police power.

· Legislature can regulate through the police power as long as:
· (1) It has a legitimate end in mind (i.e. health, safety, public welfare, morals)                        

· (2) The exercise of power is NOT entirely arbitrary (i.e. there is a demonstrable link between the means and the goal)

· Discussion:

· Here, the legislature had a legitimate end in mind.  

· The zoning ordinance increases home life protection, decreases nervous disorders, and leads to the better development of children.

· Rational relation test: are the statutes rationally-calculated to achieve a valid end?

· Easy to imagine hypotheticals
· Nuisance is all about context: apartment buildings can be a nuisance to neighborhood of SFR homes (parking, pollution, crowding).

· Zoning as a way to preempt nuisance before it occurs.

· Class warfare? Ct ducks this and upholds zoning under health/safety.

· Ambler (P) has undeveloped land. 

· If land had been developed, his uses could have been grandfathered in

· Expansion of police power

· Constitutional Analysis

· Ends = health, safety, and welfare.  These are legitimate ends for exercise of police power under zoning ordinance.  Police power = broad; includes regulating health, safety and welfare.
· Means:  Ct = more hesitant.  Apartment houses aren’t necessarily evil – can be right in right place.  Over-inclusive and under-inclusive.   But that’s OK: there is room for legislature to be over/under inclusive.
· Southern Burlington County NAACP v. Township of Mount Laurel (NJ 1975)
· Facts:

· Mount Laurel enacted zoning ordinances, whose effect was to make much of its housing unaffordable for poor people.

· Ps = present residents in substandard housing, former residents who had to move out & new residents who would like to move in (people excluded mostly for income reasons)

· Nothing unusual about city's zoning statute; huge area for industrial uses, but not much demand for it; very restrictive residential zoning regime (only SFRs, or townhouses with large green space buffer)

· City ADMITS to intentionally discriminating against families with kids and poor people b/c LOTS of public services are devoted to children (e.g. school), and they don't donate money back for 20+yrs

· Want to especially exclude families who don't have much money (families who would live in apartments and pay lower property taxes)

· City also kept housing prices high by forcing developers to contribute funds to public services, such as schools and fire stations.

· Holding

· Under state constitution, ordinances can NOT discriminate against families with kids

· There ought to be a reasonable opportunity for an appropriate variety and choice of housing, including moderate cost housing, for those who desire to live w/in town's boundaries
· Like a right of real estate developers to develop housing to meet real demand for lower and moderate cost housing

· Discussion:

· Using wording from Euclid: the rights of cities to create ordinances are NOT supposed to stand in the way of general welfare.

· Limited to developing municipalities 

· HOW make a Mt. Laurel claim in NJ now?

· Prima facie case: P must prove 

· (1) there is a demand for such housing (lower and moderate income) + 

· (2) demand is NOT being met 

· THEN township has to amend zoning plan to allow more housing

· Right of access to housing has two elements:

· Procedural: if plaintiff can show that town isn’t meeting demand for housing, burden shifts to locality for town to show that no discrimination

· Substantive: some zoning ordinances are hot buttons and shift burden of proof to locality

· 1.     Massive special requirements
· 2.     Larger than average setback requirements

· 3.     Questionable limitations re: per capita requirements

· Here, court gave 90 days for township to amend ordinances

· Later, cts granted rights to builders to start bldg

· Exit is more possible for wealthier people (will leave town once poor people arrive).

· To avoid loss of taxes, try redistribution at a higher level of govt (state or federal)...so rich people can’t escape the taxes.

EMINENT DOMAIN
· The government (fed, state, local) has the power to compel a transfer of private property rights PROVIDED:

· (1) Public Use for land taken AND

· (2) Just Compensation paid for taking

· Purpose: Way to get around holdouts when trying to recreate city (e.g. Kelo)

· Zoning is imperfect: uses can get grandfathered in + can’t zone retroactively (if city is already built up, will have to raze it to the ground and start fresh to zone according to master plan)

· Theory: Imposes liability rule: government can take property in return for payment determined by the government.

· Provided for in:

· Federal Constitution: Takings Clause in 5th amendment
· State Constitution: many states have their own takings clauses (if not, judges will imply them)

· Can be more restrictive than federal takings jurisprudence

· BUT some state statutes limit use of eminent domain

· Enacted post-Kelo: economic development can ONLY be a public purpose for eminent domain if used on “blighted” neighborhoods
· Regulations (zoning, morals regulations) v. eminent domain
· Specificity of target: group v. individuals

· Limitation on eminent domain in particular: MUST have a “public use”!

· This is O’Connor’s point in her Kelo dissent

· Public Use

· Public Ownership

· Transfer of private property to public ownership (i.e. road, hospital, school)
· Public use doesn’t equal anarchy: there are still restrictions imposed (i.e. parks close at certain times; only kids can go to school)

· Limits on use okay as long as put to use for the benefit of the public (e.g. military bases...not just anyone can walk on)

· Use by the Public

· Transfer of private property to private owners, such as common carriers who make property available for public use

· Economic Benefit

· Transfer of private property to private party whose enterprise will have positive economic spillover effects. 

· Look at the WHOLE plan when searching for a public benefit/purpose...NOT just where each piece of property discreetly ends up.

· Purely Private benefit

· “Could not w/stand the scrutiny of the public use requirement; it would serve no legit purpose and would be void.”  Midkiff
· Just Compensation

· Tests

· Fair Market Value TEST
· Amount buyer/seller would agree on absent duress or necessity.  Assessed by:

· (1) Property’s recent transactions
· (2) Similar properties in recent transactions

· (3) Using rental value of the property to estimate price

· (4) Determining the replacement cost of the land and improvements taken and adjusting downward to reflect depreciation due to age, wear, and tear

· Opportunity Cost TEST
· Price must reflect most profitable use of land, as zoned, (OTHER THAN use proposed by condemning authority) regardless of intended use.

· Doesn’t include goodwill lost (e.g. if you’re a business with a good reputation/clientele), which is a consequential harm (thus NOT compensable)

· Post-condemnation value (value-added by assembly)

· B/c condemnee has done nothing to create enhanced value, government gets this, as opposed to windfall to condemnee.

· Timing - point at which determine value of condemned land:

· Pre-plan (cheapest) 

· THIS is when determine value b/c govt will have to pay holdouts/go through litigation to pay extra anyway.

· Post-announcement (increase in price, speculators moving in and buying land)

· Post-assembly / implementation of plan (some plots taken, some note)

· NO: this extra value goes to the public (though really, politicians regularly overpay...)

· Severance damages
· Result from the diminution in value of remaining property when government only takes PART of the property.

· Compute fair market value of parcel before the taking, the fair market value of the property after the taking, and award the difference to the condemnee.

· NB: usually, individuals get MORE than just compensation (good will) + don’t have to pay liquidation expenses (ALL compensation is profit)

· E.g. Kelo (P) got 400% the value of her house

· Constitutional Tiers of Analysis:

· Rationality review 

· E.g. Euclid; Kelo (majority opinion)

· Usually just ask: would a rational lawmaker believe that there's a plausibly rational connection between means and end?
· Euclid: 

· Health, safety, welfare, to protect children = legitimate ends
· BUT rational means of splitting apartment buildings from SFRs?

· Legis have ROOM in this area; it's flexible 

· Federal: have to find a federal power (commerce, tax and spend, etc.)

· Strict scrutiny

· Triggered in 2 instances:

· Fundamental rights: right to free expression, right to privacy, interstate migration, access to courts
· Dealing w/suspect class: race, ethnicity or religion
· Compelling state interest or end?

· If it is compelling state interest, the means have to be the LEAST RESTRICTIVE way of regulating this fundamental right or within this suspect classification

· Intermediate scrutiny

· Quasi-suspect classification: gender

· Important end?
· If yes, are the means at least substantially related to the important end?

· Involves a lot of fact-finding. Ct will examine legis record: did legis really look into it?

· Maybe public use analysis is in the intermediate scrutiny category after Kelo? (Kennedy concurring vote required to make majority)

	 
	Rationality
	Intermediate
	Strict

	Ends
	Legitimate
	Important
	Compelling

	Means
	Rational
	Substantial
	Narrowly tailored


· Kelo v. City of New London, CT (SCOTUS 2005)
· Facts:

· New London, CT has been suffering an economic depression for years.  City called on the New London Development Corporation (NLDC), a private non-profit, to plan and carry out a revitalization of its waterfront, where much of the land was owned by individuals.  NLDC produced a plan to designate certain areas of the waterfront to be zoned residential, commercial, etc and got city approval to implement plan.  Specifically, NLDC intended the development plan to capitalize on the arrival of Pfizer and new commerce it was expected to attract.

· NLDC then gets many of the landowners to sell, but Kelo is a holdout.

· NLDC was delegated the power of eminent domain from the City and proceeded to take the few plots that remained.  

· Kelo and similarly situated plaintiffs claim that the redevelopment did not qualify as a public use that would permit the exercise of eminent domain.

· Issue:

· Does the taking of private property under an economic redevelopment plan qualify as a public use, as required for the use of eminent domain power?

· Holding:

· The power of eminent domain was exercised properly here, because the transfer of private property to private parties where future use will have positive economic spillover effect to the public = public use.

· Discussion:

· HOW define public use under 5th Amend? 

· Look at whole plan and look for public benefit or valid public purpose; do NOT just look at each individual 1-to-1 exchange (b/c some will be taking from A and giving to B)

· NOT ok to take land from A just to transfer to B.

· Cites two cases where transfer for A to B by govt WAS ok b/c larger public purpose:

· Berman: redevelopment of blighted neighborhood
· Midkiff: breaking up oligopolies.
· Many states have rejected Kelo’s reasoning.

· States have passed legislation stating that takings justified by pure economic benefit do not satisfy public use requirement.  See Norwood v. Horney (Ohio 2006).

· Is there really a “specter” hanging over all private property, as O’Connor put it in dissent?

· Practical limitations on use of eminent domain = political pressure, monetary limits (must still pay “just compensation”)

· Dissent: 
· HUGE expansion of public use doctrine. Tearing down every Motel 6 for a Ritz Carlton (everything is at risk of being razed for its “higher use”). 

· Distinguishes the two cases cited by majority (as support for economic redevelopment plan as public use) instead as aimed at particularized HARMS:
· Berman, taking of land was public use b/c taking was limited to a blighted neighborhood (even though some particular businesses condemned under plan were not blighted, themselves)
· Midkiff, taking of land in HI qualified as public use b/c state legislature was allowed to prevent oligopolies.
· Should ONLY be able to use eminent domain power in two cases:

· Actual use by public: highways, parks, schools, military lands, etc.

· Common carriers which allow public access (e.g. railroads)

· “Stupid staffer rule” = EASY to fulfill rationality review under Kelo for use of eminent domain

Regulatory Takings Doctrine 
· What is a taking?

· Any interruption in the ordinary use and enjoyment of private property.  Can be partial.

· Police power v. eminent domain: ask does this regulation count as a taking?

· Sometimes govt regulates without explicitly engaging in eminent domain

· Use rationality review to analyze these cases: 

· Is there a legitimate end? E.g. contributing to sense of history of city, general welfare, etc.

· Are the means to this end rational?

· Private to public spectrum:

· Private 

· Restrictions on land (life estate, etc.) 

· Servitudes (private easement, etc.) 

· ~Halfway~ 

· Regulations (zoning) 

· Eminent Domain (liability rule protection only + valuation determined by govt) 

· Public

· Maybe regulations are MORE threatening than eminent domain, since regulators can take property rights WITHOUT compensation!

· Different theories for the regulatory takings doctrine:

· Takings Clause as an insurance provision
· If the govt takes your land or reduces its value, it should pay you. The public should pay for the benefit it gets.

· Epstein wants this, BUT this is NOT how the Takings Clause works.

· Regulations are a way to equalize the benefits and burdens of land use regulations.

· This is not exactly right either. The Doctrine doesn't always look at every regulation and make sure that everything's equal.

· Property value may drop but affected landowner also benefits through reciprocal advantage from the same restriction on the neighbors, so property value goes up again, even if not to the same level as before.

· Tests for whether we have a taking
· Reasonable return test

· If restriction is so burdensome that the landowner can’t recover a reasonable return on her investment in the property, it requires just compensation.

· Balancing Test

· Weighing of private hardship created by restriction vs. public benefit the regulation creates. 

· If private hardship is greater, $$$.

· Prevention of Harm Test

· If regulation designed to prevent harm, it can never constitute a taking.  It’s justified by the police power.

· If regulation is designed to benefit public, you need to $$$.

· Total Destruction of Value Test (Lucas)
· Permanent Physical Invasion by a Third Party (Loretto)
· Core considerations

· Extent of diminution

· Nuisance

· Reciprocity

· Pennsylvania Coal Co. v. Mahon (US 1922)
· Facts

· Mahon sues coal company for injunction to prevent Coal Company from digging under his house.

· Coal company sold their FSAs but retained a profit and reserved subjacent support right (so new landowners couldn’t sue when houses fell down from mining underneath).

· Background:

· Lateral support right: if neighbor does something on his land that endangers the foundation on your land, neighbor can’t do that (nuisance). Neighbor has to guarantee your right.  

· Subjacent support right: Same thing, but underground.  Owner of coal profit has to safeguard against this.  This is default provision.

· PA legislature sees this as terrible.  Passes Kohl Act: coal companies can’t dig w/in 150 feet of any public/private structures.

· This nullifies the servitude that allows coal company to keep surface support rights.

· There is no direct safety problem here.  Coal Co. gives plenty of notice that it will plan to dig

· Coal company argues:

· Legislature went beyond police power under 14A in passing this statute.

· By regulating servitudes, not only regulating land but also taking the ENTIRE interest of the coal company (profit).

· These rights were PAID FOR by coal company (sold land at discount to landowners b/c of servitude).

· Mahon argues:

· Core of the police power is to eliminate nuisances.  That’s what the PA legislature is doing here.  Private/public nuisance.

· Holding (Holmes):

· Statute has gone beyond police power.

· No private nuisance
· Landowners are able to K away nuisance.  (Like end result in Boomer; pay to pollute.).  Here: coal co. purchased right of landholder to sue for nuisance.

· No public nuisance

· Individual contracts with coal companies NOT widespread public problem.

· “The general rule is that while property may be regulated to a certain extent, if regulation goes too far it will be recognized as a taking.”  How do we know when a statute goes too far? FACTORS:

· Extent of diminution in value

· Nuisance (need to protect public from these nuisance-like harms)

· Reciprocity of advantage

· Dissent (Brandeis):

· This is only a PARTIAL wipeout of rights; look at the value of the property as a whole. Do NOT just look at one interest.

· Denominator problem in determining the value reduction: servitude is the denominator v. FSA is the denominator (numerator is the servitude being knocked out)

· If there’s a proper purpose for the use of the police power (here: safety), there should be no taking and no compensation.

· We should not worry about reciprocity of advantage

· Issue: what is property?

· Bradeis: WHOLE thing

· Majority: Each interest is severable and tradable

· Must have some limit on police power or govt can abuse police power to never pay just compensation.

· Discussion:

· Zoning.  This is pre-Euclid, but P might have raised this otherwise (state can impose servitudes w/out them being a taking).

· BUT Ambler still had value in property.  Here, 100% wipeout of the value of the property regulated.

· BUT no reciprocity of advantage here, unlike in Euclid.                                                                               

· In Plymouth Coal, the issue was the safety of the co.’s own workers (coal companies had to leave a margin of coal between properties, so the mines wouldn’t cave in).  

· Here, there’s no such reciprocity of advantage

Holmes (majority) v. Brandeis (dissent) on the conceptualization of the facts of Penn Coal:

	 
	Holmes (Majority)
	Brandeis (Dissent)

	Extent of diminution
	Total
	Partial

	Nuisance
	Waived
	Noxious use

	Reciprocity
	None
	Not relevant in Noxious Use Regulation


· Keystone Bituminous (US 1987): PA statute which made coal companies responsible for subsidence damage was UPHELD by SCOTUS! Seems to abrogate the fact-based portion of Penn Coal; blatant change in the rule of whether anti-subsidence laws give rise to takings claims.
· What justifies this change?

· Much more land use regulation by this point; lots of zoning: local, state and fed environmental reg and Fair Housing Act

· Landowners and property right owners expect this more now

· Difference in the 2 statutes involved: NO property rule protection of surface rights in Keystone: just imposing liability rule protection (coal company must pay more for subsidence)

· Michelman: demoralization costs: describes the psychological disappointment and investment costs of unanticipated shifts in regulatory regime
· Anticipated changes could have been factored into value and cost of land in the first place

· Penn Central Transportation Company v. City of New York (US 1978):
· Facts: 

· Classic, historical zoning.  Commission hears evidence on whether to landmark certain buildings/certain districts.  If Commission determines that certain building is landmark, Board of Estimate can review this decision; judicial review also available.

· If landmarked, affirmative covenant to keep building looking good. If want to change building have to apply.  

· Three options: 

· Certificate of no change (minor changes, not noticeable)

· Certificate of appropriateness (fits w/decor)

· Certificate of insufficient return (ain’t makin’ no $)

· Penn Central had already been torn down; Grand Central (same owners) had plans to do major refurbs, including 50 story tower. City enjoins from building.

· Holding

· Taking of airspace is only partial taking.
· The denominator is the ENTIRE block, which still has value.

· Diminution of value isn’t as big as other diminutions that the court has approved.  

· See Euclid (approving zoning regulations that resulted in 75% diminution of value)
· There is reciprocity of advantage
· All benefit by having a city with historical landmarks.

· Government is NOT using this property (just not letting owner build in the space)

· C.f. Causby (where government “takes” property by flying planes too close to surface, so can get no real use out of land).
· FACTORS to consider:

· Economic impact of regulation (diminution of value of property)

· Classifying the property (denominator problem)

· Interference w/reasonable investment-backed expectations
· Character of the government action (invasive v. just regulating use)

· Nuisance?

· Reciprocity of advantage?
· Discussion

· This isn’t very extreme, given facts:

· Only limiting the 50 story project; maybe something smaller is okay

· Landowner gets transference of air space; city gives zoning deviations in the amount lost here to other buildings owned by same owner in the city.

· Regulation does NOT substantially interfere with primary purpose of investor backed products.
· Here, primary purpose of GCS was as train station, not as office building.

· Consequences of historical “freezing: of buildings:


· Rush to demolish (before buildings are declared historical landmarks)

· Stifle creativity (build UGLY to avoid being landmarked)

· DH: people aren’t so strategic

· Rehnquist Dissent:

· This is a taking: city is exercising complete dominion and control over property: landowner can’t change it AND have affirmative upkeep duties!

· When there is no noxious use being regulated, govt must spread the burden over a huge swath of land to spread the cost and give reciprocity of advantage. 

· Here, this is targeting individual property owners! This is exactly the point of the Takings Clause!

· The majority is confusing the question of whether there has been a taking with whether there has been just compensation!

· Must ask the first question without looking at any compensation being given by govt (e.g. air rights)!

· Not full and fair compensation to transfer air rights - or at least this would have to be looked into further!

	 
	Holmes (Penn Coal)
	Brandeis (Dissent in Penn Coal)
	Brennan (Penn Central)
	Rehnquist (dissent in Penn Central)

	Diminution
	Total
	Partial
	Partial
	Substantial

	Nuisance
	Waived
	Noxious Use
	None
	None.

	Reciprocity
	None
	Not relevant to nuisance 
	Yes
	No.


· Penn Coal v. Penn Central

· Taking stuff from below v. from above

· Split ownership v. same owner of all
· Taking v. not taking

· BRIGHT LINE RULES:

· Loretto: permanent 3rd party physical invasion
· Lucas: total taking; complete loss of value
· Illusion that it’s actually bright line b/c each element of “rule” requires definition
· Loretto

· “Permanent”?

· “Physical”? (e.g. electrical signals going through wire)

· Lucas: Total takings
· “Value”? What is the denominator?

· Which alternative uses count?

· Loretto v. Teleprompter Manhattan CATV Corp. (US 1982):
· Facts: Companies need to negotiate with buildings to install cable.  Lobbies legislature to force rental buildings to accept cable installations.  Loretto buys place (new owner), finds out there’s some utility boxes and drop down cables down side of building and says that this is a taking and should be compensated.

· Holding: When the government authorizes a third party interloper to permanently occupy some part of your property, even if it’s a trivial occupation, it is a TAKING. 

· Discussion:

· Permanent is WHAT?

· Doesn’t matter here that LL could get cables removed from property simply by not renting to others. 

· This cuts through the bundle of the property rights (right to exclude), even if only for two cubic feet and you were never going to use it (like ongoing trespass).

· Here, LL can’t determine the HOW and WHEN and WHAT it will look like = fundamentally diff from simply forcing LL to install the cable herself.

· Differentiating from mailboxes, smoke detectors, etc.

· Fine legal distinction here: “taking”, but only $1 in “just compensation”!!!

· Public use: networked cable through a common carrier.

· Like utility easement cases: RR tracks, utility poles, etc. = easements which are takings

· Dissent

· This is a de minimis interference.  Under Penn Central factors, we do NOT have taking!
· Diminution = tiny, if any.

· Reciprocity of advantage = network benefit; 

· Character of government action = minimally burdensome (requiring LLs to comply is even more invasive); 

· Interference w/ investor backed expectations = NO.

· Even if it is an interference, it’s not a permanent taking.

· She doesn’t have to rent if she don’t want to!

· Cable’s on its way out. Hulu, Netflix, etc. (not in case)

· NB: Yee v. City of Escondido (US 1992): no taking when LL not allowed to determine the identity of the replacement tenant in mobile home park b/c LL could always choose not to lease place in first place.

· Lucas v. South Carolina Coastal Council (US 1992)
· Facts: 

· Lucas had purchased beachfront lots with intention of building residential homes there.  At time of purchase, there was extant regulation relating to development on coasts.  The South Carolina Coastal Council, under the regulation, deemed certain areas “critical,” where no building could be done.  Lucas buys his land outside of the critical areas.

· Two years after his purchase, SC enacted a statute which expanded “critical” areas to cover part of land Lucas had purchased. 

· Lucas sued, arguing that the legislation amounted to a taking of his land.

· Holding

· Prohibition on building (core use of land) amounts to a taking b/c it deprives the landowner of the total value of the property.

· Total taking = where regulation denies all economically beneficial or productive use of land.

· Discussion

· Rejection of the benefit v. harm test for whether something is a regulation v. a taking.

· Anachronistic and arbitrary.  Can conceptualize regulation both ways.

· SCOTUS overturns the state sup ct which said that this was NOT a taking b/c Lucas did not challenge the validity of the underlying purpose of the statute/regulation (conceded that it was legit).

· Federal constitutional law puts limits on state law’s power to define property rights

· Once a state has recognized a property right, it cannot simply take it away again!

· Exceptions to “total takings test”
· If state common law did NOT give the landowner the expectation that the title included the interest sought to begin with, can NOT be a taking.

· Reframe the land use regulation as a nuisance; there’s no right to commit trespass/nuisance.

· Thus, no taking where government prevents owner from flooding another’s land

· Nor when a nuclear power plant builds atop an earthquake fault.  The right to build there was never in the title.

· how to define nuisance?

· Scalia’s test = you never had the right to do it.  But he also refers to Restatement Test, which is much more flexible. 

· Multi-factor test: 

· Degree of harm to public lands and resources (or adjacent private property) proposed by claimant’s proposed activities
· Social value of the claimant’s activities and their suitability to the locality in question

· The relative ease w/which the alleged harm can be avoided (by either party)

· Test:

· Look at state common law: expectation that title includes this use? 

· If not, probably is a nuisance, and there’s NO right to this use, so NO taking.

· If yes, is the entire value of the land wiped out?

· Note: if you can still use it recreationally, that’s not enough to constitute value. Look at economic worth.

· If yes, it’s a taking! Look to just compensation.

· Dissent (Stevens)

· The rule is arbitrary! 95% diminution gets nothing while 100% gets all.

· Spot zoning problems.

· Focused on degree of generality of a statute; seeks to make sure that statute doesn’t target specific people.

· Majority incentivizes freezing of state’s common law: taking away legis’s power to create and change property rights
· Worried that Lucas will destroy Penn Central and limit the use of the police power to ONLY nuisances, so no more environmental / historical zoning

· Didn’t happen in practice

· Miller v. Schoene (US 1928)
· Facts:

· Virginia had passed law intended to prevent the spread of cedar rust, a plant disease, to apple orchards.  Law provided that landowners could petition the state entomologist to inspect an area for signs of cedar rust.  If entomologist found area was at risk of the disease, he could order all cedar trees w/i two miles of any orchard in that area to be killed.  

· Entomologist orders Miller’s trees to be cut down in accordance with the statute.  Miller sued on theory that entomologist’s decision = taking.

· Holding

· This is not a taking because one or both would have been destroyed regardless of state action. (State action here is the equivalent of no state action!)

· Discussion

· We have two incompatible uses here.

· State does not exceed its constitutional powers by deciding upon the destruction of one class of property in order to save another which, in the judgment of the legislature, is of greater value to the public.

· Legislature’s preference of public interest over the property interest of the individual is one of the distinguishing characteristics of every exercise of the police power which affects property.

· Where the choice between incompatible uses is unavoidable, no weighing is necessary.  Defer to the legislature.

· "Prices make right": the more valuable property interest wins when they’re in conflict
· (This is O’Connor’s worry in Kelo)

· Where this case fits

· This looks like nuisance prevention, BUT Ct doesn’t think it needs to determine this.

· Much more generous view of state-land use power (like Brandeis’ dissent in Penn Central)

· Built in compensation?

· Cedar trees aren’t worth shit while they’re alive.  They’re only ornamental, but worth something DEAD.  When cut, we can sell them for $$$ and build stuff.

· Denominator problem:

· Space: Palazzolo - can you subdivide physical property being partially affected by zoning? No.

· Time: Tahoe-Sierra - can you subdivide time segments (complete temporary restriction here)? No.

· Interest: Phillips (IOLTA) - can you subdivide the property into multiple interests (like Penn Coal profit)? Yes, when $.

· Palazzolo v. Rhode Island (SCOTUS 2001)
· Facts: Palazzolo owned 18 acres of coastal property.  Intended to use the entire area for residential development, but RI forbade him from building on parts of land deemed to be protected wetlands (majority).  Remaining area was suitable for construction.  Palazzolo sues, arguing total taking.

· Holding: This is NOT a taking b/c denominator = entire land, not just what’s taken.  There is no total taking here b/c Palazzolo is still free to build on the unprotected land (worth = $200k).

· Discussion

· DH: manufacture a total taking by subdividing and selling FSA of protected lands and then suing for taking.

· Phillips v. Washington Legal Foundation (US 1998)
· Facts:

· Before 1980, checking accounts could not gather interest (had to put into savings for interest accumulation), THEN in 1981, the Federal  Reserve decided that some checking accounts could have interest (individuals, philanthropic organizations, BUT NOT corporations)

· Law firms: govt decided that lawyers could open up interest-bearing checking account for their clients' funds (retainer, court fees, etc.); lawyer could aggregate all client money into one account which would accumulate interest, BUT the interest would not go to the lawyer or the client: it would go to a legal services program (funding legal services for the poor) (IOLTA program = Interest on Lawyers Trust Account program)
· Issue: is the taking of the interest from the client account and handing it over to the govt a const "taking"?

· Holding: monetary interest IS a separate property interest belonging to the client. 

· Sets up lower court for holding that this is a taking.

· Discussion:

· Once the govt creates a property interest, it can’t just take the property away!

· Denominator Problem: COULD argue that govt ONLY took a small proportion of the sum overall (but the court doesn't see it this way)

· Sum of $ = Principle + interest

· Court says this is a TOTAL taking of ALL of the interest

· Example: All cows = mother cow + baby cow

· If take baby cow, is this a taking? Probably, even though it was just part of the "all cows" property, BUT we intuitively see the baby cow as a full increment of property
· Principle of accession → doctrine of increase
· Fine legal line: this is a taking, BUT since the interest would not exist at all w/out the legal program, there is NO just compensation due (the value-added by the program is what is taken away)

· Easy solution: just call this a tax! (Taxes are not takings.)

· Tahoe-Sierra Preservation Council, Inc. v. Tahoe Regional Planning Agency (US 2002)
· Facts: 

· Lots of development on Lake Tahoe, and people fear environmental damage to the lake.

· Agency enacts temporary but complete moratorium on development for 2yrs in order to come up with comprehensive ecologically-friendly development plan

· Landowner is making a Lucas claim: denied all economic value for 2.5yrs
· Holding: This is NOT a permanent taking of all economic value 

· Must look at BOTH dimensions: economic value and time 

· THERE IS NO temporary Lucas claim!

· Discussion:

· Even though property was a dead loss for the years during moratorium, the property owner is given back land in full

· Slippery slope: can't charge the govt for every minute of delay on all projects 

· BUT worries about pretext by govt (NOT actually about gathering data, just a way to stop what don't want private owners to do and call it "temporary" to avoid paying compensation) OR landowners' interest may run the same length of time as the moratorium (house-flippers, etc.)

· A lot of environmental regulation is formulated to maximize the public interest (species protection, protection earth overall, etc.) over the private interest

· Unconstitutional Conditions Doctrine (and Exactions):
· The Doctrine of Unconstitutional Conditions prevents a state from imposing a condition that is unrelated to the purpose to be furthered. If the government conditions the use or regulation of an owner’s property on the receipt of a public benefit, the government must compensate the owner unless: 

· 1) There is an essential nexus between the legitimate state interest and the condition; and 

· 2) The nature and extent of the condition are roughly proportional to the harm prevented by the regulation.

· Nollan v. California Coastal Commission (US 1987)
· Facts: 

· Beach bungalows along Pacific Coast (small vacation homes); the property border between the land and the water is the mean high tide line
· The public already has access on the wet sand area; the govt wants to create an easement over the dry sand, so people can cross over private land to gain access to public beaches on either side of the property.

· Depending on the tide, there could be multiple feet of wet sand area for the public to walk on or none at all

· Nollans want to knock down their house and rebuild on the land; in order to do this, the govt requires an exaction in return: easement across one section of beach for public to get between public beaches on either side

· Nollans sue: taking!

· Holding:

· Slapping of a recreational easement across the land = permanent physical occupation
· Conditioning redevelopment on the allowance of an easement (govt giving a privilege it did NOT have to give = the right to redevelop, in exchange for giving up a piece of property) is a violation of the unconstitutional conditions doctrine!
· In order to NOT violate the unconst conditions doctrine, the govt must show an essential nexus between the purpose of the initial prohibition and the exaction required. (Intermediate level of scrutiny)

· Discussion:

· Unconstitutional conditions doctrine: the govt can NOT offer a benefit/privilege ONLY in exchange for person forgoing const right. 
· Usually only used in freedom of speech, expression, religion context.

· Sometimes we will allow govt to force people to forgo const rights in some circumstances 

· E.g. can't have freedom of expression in court during litigation, BUT restriction is closely related to proper running of the scheme (truth-finding exercise requires rules)

· Clearly not using a rational relations test here!

· Permanent: people aren't always there, BUT they CAN always be there, so no right to exclude.

· Like train tracks or jogging paths (people/trains not always there but COULD be)

· Govt is allowed to prevent rebuild by Ps under zoning (Euclid); can reduce redevelopment, just can't do a TOTAL taking of all economic value (i.e. can't build)

· Worries about abuse: if not curbed, local govts will ratchet up zoning and then grant variances for exactions, so they don’t have to pay for takings (already somewhat happening: e.g. NYC)

· Application of nexus requirement to the facts of this case:

· Govt purpose for denying redevelopment of homeowners along beach: building along coast obstructs public views of ocean/beach which obstructs public access (psychological barrier)

· Exaction required: lateral access from one public beach to another across Nollan’s beach.

· Majority: NO essential nexus between purpose and condition here

· Examples of what WOULD include nexus (even though they’re MORE intrusive to landowner’s interest): access from road to beach, lookout point on Nollan’s land
· Advantages to Penn Central test:
· Gives the govt more flexibility to make its requirements more proportional to the interests involved.

· Scalia's test allows for more finely tailored but MORE burdensome restrictions on land by govt

· Recognizes changing expectations
· Brennan Dissent: 

· We should be using the Penn Central rubric; look at the factors:

· Reciprocal advantage: yes, get to walk corridor of beach through neighbors property

· Economic impact of regulation: net positive once get to rebuild bigger place

· Interference w/reasonable investment-backed expectations: not much...lots of regulation on development on coast (expected) + still have vacation bungalow

· Character of the government action: voluntary land grant by owner (can choose not to do it)

· Dolan v. City of Tigard (SCOTUS 1994)
· Facts

· The City of Tigard had enacted laws adopting Development Plan and Master Drainage Plan, intended to protect the city from flooding and to relieve congestion on its roadways by encouraging the use of bikes.  

· The laws required new developments to further the city’s plans by dedicating land for pedestrian pathways and avoiding the exacerbation of flooding problems.

· Dolan owns land in Tigard and wants to expand her store and pave a parking lot.  Applied to the city for permit to redevelop her site.

· Tigard City Planning Commission granted petitioner’s permit subject to conditions:

· (1) that she preserve greenways on a portion of the land to mitigate flooding (and allow public access) and

· (2) that he dedicate some portion of the land to the construction of bicycle paths for the public to reduce traffic

· Dolan sues.

· Holding

· We have a taking.

· (1) There IS an essential nexus between the legitimate state interest (purpose behind initial zoning prohibition) and the exaction (condition being put upon the variance from zoning requirement)

· Interest in traffic control and flood prevention = CORE legit state interests.

· (2) However, the nature and extent of the condition are NOT roughly proportional to the harm which would be created by the variance from the regulation.

· Standard (intermediate) = “reasonable relationship between the required dedication and the impact of the proposed development”

· City must make some sort of individualized determination that required dedication is related both in nature and extent to the impact of the proposed development.

· City hasn’t met its burden of showing that offset is there.  Will have to investigate whether there factually will be an offset or not.

· Discussion

· What is proportionate?

· Calculate the benefits and the burdens somehow.

· Practical consequences:

· Lots of conflicting, nonscientific quantitative evidence on each side (but burden’s on the state)

· Distinct difference between:


· Order by city NOT to build AND

· Order by city to open up your land for public access
· Ct is NOT looking to analyze the net value of the property owner’s property (it would go UP in net!)

· This readjusts the bargaining power between landowners and govt, in settlement discussions

· E-waste: how do we handle this problem?

· Create a statute where can't abandon electronic equipment; have to hold onto it for 10 yrs

· Make phone companies hold onto old phones and dispose of them

· Go after dumps, recycling centers, etc. (regulate them)

· Encourage secondary markets (SOMEONE can use these goods)

· Regulate manufacturers to stop planned obsolescence
· Incentives or penalties to encourage innovation (BUT will raise cost)

· Domestic legal system; change property laws in a way to have ramifications in other juris (b/c we're externalizing the negative aspects of technology use)

·  International coordination/cooperation (pay to protect health of Chinese recycling sorters)
· Changes values in society
� Does this apply to both selling AND renting? (Selling townhouse sharing a wall w/owner’s townhouse.) This is COMPLETELY exempted from ALL 3604 rules, including advertising/statement rules, correct?
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