I. What is Property?

A. Basic Notions

1. Two Conceptions
a. Essentialist Conception (property as something that has one correct meaning)

i. (Bentham): property is a legally protected expectation of being able to draw such and such an advantage from the thing in question (the subject of the property)

ii. A right to a thing good against the world

iii. Penner – The right to property is a right to exclude others from things which is grounded by the interest we have in the use of things

(a) Rights in rem – rights in a thing as against the world

(b) Rights in personam – rights in the behavior of some person (bind only specific individuals)

(c) What makes something an in rem right of property is the recognition of duties in a large and indefinite class of others not to interfere with a thing

iv. See Jacque
(a) Rule (Jacque – snowfield mobile home): In cases of intentional trespass to land in which compensatory damages are nominal, punitive damages can be awarded

(1) Rationale: fundamental property right to exclude others from land, which can only be given meat with state protection; despite no damages

(i) Actual harm has occurred in virtue of the violation of the right

(ii) Potential for harm resulting from an intentional trespass

(2) Rationale: social interest in preserving the integrity of the legal system, preventing resort to self-help

b. Skeptical Conception
i. A collection of rights, with content varying according to context and policy choices

(a) Ownership “dissolved” into the bundle

ii. Property rights are no longer “rights in things”; there is no special characteristic that unites them

iii. See Hinman
(a) Rule (Hinman – annoying airplanes) – Owner of land owns as much of the space above him as he uses, but only so long as he uses it; only if another’s action interferes with his use of the property does the owner have an action

(1) Rationale: Impractical results of a literal application of the “ad coelum” rule

(2) Alternative Rule (U.S. v. Causby) – Congress has asserted federal government control over navigable airspace, such that it is now public property

(3) See pp. 14-15 for other solutions (one is RAE’s)

2. Tenure (def): Ways in which property may be possessed or held

3. Owner: primary right is to exclude others from using or profiting from a thing

4. Personal vs. Real

a. Personal Property – movable; property in chattels

i. May be tangible or intangible

b. Real Property – immoveable; property in land and things/improvements attached to it (substantial structures, natural vegetation, etc.)

5. Private Property

a. Felix Cohen: Property to which the following label can be attached: To the world: Keep off unless you have my permission, which I may grant or withhold.  Signed: Private citizen.  Endorsed: the State

b. Justifications

i. Occupation Theory: Occupation or possession of a thing justifies legal protection of the occupier’s or possessor’s claim to a thing

ii. Labor Theory: A person has a moral right to the ownership and control of things produced or acquired through his or her labor

iii. Contract Theory: Private property is the result of a contract between individuals and the community

iv. Natural Rights Theory: Natural law dictates the recognition of private property

v. Social Utility: legal protection of private property promotes the maximum fulfillment of human needs

(a) Posner (economic view)

(1) Legal protection of property creates incentives to use resources efficiently

(2) Three criteria of an efficient system of property rights

(i) Universality: all resources should be owned, or ownable, except resources so plentiful that everyone can consume as much of them as he wants without reducing consumption by anyone else

(ii) Exclusivity: To give owners an incentive to incur the costs required to make efficient use of resources they own

(iii) Transferability: to permit shifting of a resource from a less productive to a more productive use through voluntary exchange

6. Complete property – full ownership of a thing

a. May be divided into smaller segments or “interests”

i. Right to possess, use, damage, or harm land

ii. Power to transfer (“alienate”) land or subsidiary and limited rights in it (by granting easements, profits, licenses, etc.)

iii. Power to dispose of it at death

iv. Power to permit others to alienate it (through, e.g., power of attorney)

B. Trespass/Nuisance Divide

1. Nuisance (def): anything which annoys or disturbs the free use of one’s property, or which renders its ordinary use or physical occupation uncomfortable

a. Private Nuisance: nuisance which injures one person or a limited number of persons only; includes conduct that is intentional and unreasonable, negligent or reckless, or that results in an abnormally dangers condition or activity in an inappropriate place

i. Rule (Hendricks – water well vs. septic tank): unreasonableness of an intentional interference must be determined by a balancing of the landowners’ interests (gravity of harm vs. social benefit of activity alleged to cause it) (RST 821 F, 822)

2. Exclusion/Governance
a. Exclusion: Decisions about resource use are delegated to an owner who acts as the manager or gatekeeper of the resource (see Jacque)

i. Favored where particular resources (like land) have multiple potential uses

ii. Favored when it is desirable to give owners discretion over which use is more valuable

b. Governance: Focuses on particular uses of resources, and derives from many sources, including social norms, contracts, government regulations, and common law decisions (see Hendricks)

i. Favored in situations where particular uses of property are of heightened significance

C. Coase Theorem
1. Ignoring transactions costs, the allocation of resources will be the same, no matter the legal rule

a. Also assumes that all individuals are rational maximizers, and that all values are capable of being expressed in monetary terms

2. Taking transactions costs into account, the legal rule may have an effect upon the allocation of resources, and the most efficient outcome may not be realized

3. Causes of high transactions costs

a. Assembly Problems: when someone wants to assemble property rights from a large number of owners in order to undertake some project (see Hinman)

i. Holdout problems

b. Bilateral Monopolies: situations in which an owner of property needs something that can be provided by only one other person or entity
D. Remedies

1. In many instances, a possessor of land or chattels is entitled either to

a. Specific Restitution (in the case of land), or

b. Damages measured by the value of the property (in the case of chattels)

2. Remedies were granted on the basis of prior possession alone; as a result, property rights established by judicial decision are, generally, only relative

E. Property and Equity
1. General Principles:
a. Equity will intercede only when the remedy at law is inadequate

b. Clean hands requirement

2. Repeated Trespasses

a. Case: Baker v. Howard County Hunt (foxhunting)

i. If threat of continued recurrences of trespasses that interfere with an owner’s enjoyment of his property

ii. If it appears that defendant manifests an intent to persist in trespasses that interfere with an owner’s enjoyment of his property (rationale: prevent expense, annoyance, and trouble of prosecuting numerous actions at law)

iii. What of possibility for punitive damages? (Jacque)

3. Building Encroachments

a. Minority View: An individual has no right, at law or equity, to occupy land that does not belong to them  (Pile v. Pedrick – 1 3/8 building encroachment)

i. However, Court can divide costs of an equitable remedy on both parties, especially if remedy is a particular hardship upon defendant

b. Majority View (Golden Press – encroaching foundation)
i. If encroachment intentional and willful, then restoration regardless of expense as compared to damages

ii. If encroachment in good faith, considerations for granting damages only include

(a) Encroachment is unintentional and slight

(b) Plaintiff’s use not affected/damages small and fairly compensable

(c) Cost of removal so great as to cause grave/unconscionable hardship

iii. In absence of proof to contract, presumption that men act in good faith

iv. California: negligence of defendant also taken into account

4. Property Rules and Liability Rules

a. Property Rule: entitlement protected by property rule to the extent that someone who wishes to remove the entitlement from its holder must buy it from him in a voluntary transaction in which the value of the entitlement is agreed upon by the seller

b. Liability Rule: When someone may destroy the initial entitlement if he is willing to pay an objectively determined value for it

c. Inalienable Entitlement: the entitlement is not transferable between willing buyers and sellers

d. View: When transaction costs low, courts should prefer property rules

e. View: When transaction costs high, there may be circumstances in which liability rules better

i. If large amount of parties, there may be free rider or holdout problems

5. Ex Ante/Ex Post

a. Ex post analysis tends to focus on fairness and distributional concerns

b. Ex ante analysis tends to focus on incentives for future conduct

F. Restitution
1. Requirements
a. An enrichment of the defendant
b. At the expense of the plaintiff
c. Under unjust circumstances
2. Rule: Where a person erects a building upon the land of another without his knowledge and consent, the building becomes a fixture and belongs to the owner of the land, and the builder is without remedy (Producers Lumber v. Olney – misbuilt house)
a. Rationale: you only get equity if you’ve done equity (clean hands)
3. BUT, absent this dirty hands problem (i.e., in good faith), there are two general approaches
a. Pile approach: court grants owner right to treat improvement as a fixture, and his own, or to demand that encroacher remove fixture at latter’s expense (Restatement (First) of Restitution 42)
b. Balancing of Equities Approach: 3 options
i. Let true owner keep fixture and pay encroacher for its value
ii. Transfer the lot to the encroacher in return for payment of fair market value
iii. Sell property to a third party and apportion the proceeds between the true owner and the encroacher in accordance with their respective entitlements
II. How Does One Acquire Property (other than by gift or purchase)?

A. General Notions

1. Fixture (definition): personalty (personal property) that has been permanently attached to real property, but that could be removed

2. Possession (def): the controlling or holding of personal property, with or without a claim of ownership

a. Requirements

i. Intent to possess on part of possessor

ii. Occupancy – possessor’s actual control of property

b. Since proving ownership difficult, we rely on possession as a surrogate

3. Relativity of Title (def): a person can have a relatively better title or right to possession than another, while simultaneously having one inferior to a different person

4. Rule: First-in-time: All things being equal, the chronologically first possessor has the better title

B. By Capture/Occupancy

1. Wild Animals

a. Possession ratione soli – owner of land has sufficient possession of the animals upon it to start a hunt for them 
b. Ferae naturae – wild by nature

i. Property in such animals acquired by occupancy only

c. Rule: First-in-time: the first hunter to capture a fox wins (Pierson v. Post)

i. Rationales

(a) No rules about permissible gear that a hunter can use

(b) Necessity – since race has no common starting line, end of race is all court has to work with

(c) Simplicity/certainty of rule

(d) The alternative – pursuit – rule would create too many problems

ii. Pierson dissent: property in animals ferae naturae may be acquired without occupancy, provided the pursuer be within reach, or have a reasonable prospect of taking what he intends to kill

(a) Rationale: Majority rule disincentivizes hunting the fox, a socially valuable activity

iii. Puffendorf: if animal mortally wounded, another cannot fairly intercept it while pursuit continues

d. Custom

i. Rule (Ghen – whaling case)`: Custom should rule if

(a) Application is limited to the industry and limited to those working in it

(b) The custom has been recognized for many years

(c) The custom is recognized by the whole industry

(d) The custom requires in the first taker the only act of appropriation that is possible

(e) The rule is not unfair (Ghen – “gives reasonable salvage for securing or reporting the property”)

(f) The custom is necessary to the survival of the industry

(g) The custom works well in practice

ii. Reasons for suspicion

(a) Custom formulated for industry’s benefit, not society as a whole

(b) Custom might be dangerous to those employed in the industry

(c) Custom can be wasteful

(d) Custom can lead to overinvestment in technology

e. Actionable Interference

i. Rule: Where a violent or malicious act is done to a man’s occupation, profession, or way of getting a livelihood, an action lies

ii. Considerations

(a) Legality of the trade

(b) Illegality of defendant’s conduct

(c) Whether the trade is a socially valuable one

2. Open Access and The Commons

a. Open Access

i. If no one holds rights to exclude others (in practice, any members of a particular community or jurisdiction) from using the asset

ii. Rule of Capture – those who withdraw units from open access resources own them once they are withdrawn

b. Common Property

i. Easily identifiable group of insiders controls the use and management of the asset and holds exclusive user rights

c. Open Access Problems

i. When independent actors (people or firms with independent goals) have both the incentive and ability to withdraw, at will and on a large scale, resource units from an asset that they access together

(a) Supply – rational actors have little or no incentive to make investments to maintain or improve the asset, since net returns are likely to be negative because the investors cannot exclude other uses from collecting some or all benefits

(b) Demand – Now-or-never motives drive actors to deplete nonrenewable resources without due attention to optimal time preferences and patterns of demand

3. Oil and Gas

a. Rule: A surface owner also owns the minerals underneath

b. Rule: First driller to tap and produce oil or natural gas from a pool underlying the lands of several owners has acquired possession of the resource brought to the surface, even though it may drain the pool under the other’s lands

4. Shipwrecks

a. Rule: The occupation or possession of property lost, abandoned or without an owner must depend upon

i. An actual taking/detention of the property, and

(a) Rule: Detention of contents of a shipwreck requires “diligently moving towards exploitation” of them; marking trees to point to wreck, affixing buoys doesn’t count (Eads v. Brazelton)

ii. The intent to reduce it to possession

b. Abandonment Rules:

i. Finder who takes possession of an abandoned vessel becomes the owner

ii. Finder who takes possession of an unabandoned vessel earns a claim for a generous percentage of the value of the vessel and its cargo

5. Baseballs

a. Rule: Baseballs that leave playing field are abandoned property

b. Rule: Fan in whose glove baseball lands has a “pre-possessory” interest in being allowed to complete the catch without interference (Popov – Solomonic division of baseball value)

6. Property Rights and Individual Transferable Quotas (ITQs)

a. Problem: Overuse of commonly owned resources

b. For Property Rights

i. Property owners attempt to maximize present value of property by taking future into account; overfishing (or the like) goes down, production can actually go up

ii. Foster Private ordering by reducing costs of negotiating over remaining externalities

iii. Failure of governmental regulation (limits on efficiency and duration result in overcapitalization, “derby races”)

c. Against Property Rights

i. Difficult to define, monitor and enforce (costs outweigh benefits)

ii. Political, cultural, social obstacles

d. ITQs

i. ITQ System – government sets the total allowable catch for a given season, then allocates shares of the catch (quota) to individuals, boats, or firms as a form of transferable right

ii. Arguments for

(a) Reduce Incentives to overinvest in equipment and labor

(b) Increase level of confidence that (fishers) will be able to meet their quotas, eliminating need to rush, increasing product value

(c) Promote stewardship and therefore sustainability

iii. Case: Alliance Against IFQs
(a) Vessel owners and lease holders preferred for quota allocation because

(1) They supply the means to harvest fish

(2) They suffer the financial and liability risks to harvest

(3) They direct the fishing operations

(b) Auctioning Possibility

e. Alternatives to Property Rights

i. Limited Entry License Regimes – Exclude fishers from taking a particular species unless fisher holds a valid license for the species

ii. Total Allowable Limits on amount of fish that may be harvested

f. Reasons for non-adoption of ITQs

i. Interest group pressures on regional fishery management councils

ii. Veto power of Congress, Courts, and NMFS

(a) Moratorium on creation of new ITQ’s under Magnuson-Stevens Act reauthorization in 1996

g. “Bottom Up” vs. “Top Down” theses

i. Bottom Up – Property rights emerge out of informal social norms and practices

ii. Top Down – Property rights emerge when interest groups gain control of the state and impose property rights in order to enrich themselves

C. By Creation

1. Hot News

a. Principle: When the rights and privileges of one party are liable to conflict with those of another, each party must conduct its business as to not unnecessarily or unfairly injure that of the other

b. Rule: There is a right to acquire property by honest labor or the conduct of a lawful business, as against ones competitors (INS v. AP – hot news is quasi-property)

i. Rationale: No unfair competition

ii. Alternative Rule: custom

2. The Right of Publicity

a. Principle: Appropriation of the attributes of one’s identity may constitute an invasion of property
b. Rule: When a distinctive voice of a professional singer is widely known and is deliberately imitated in order to sell a product, the sellers have appropriated what is not theirs and committed a tort (in California) (Midler v. Ford, Bette Midler voice impersonation in commercial)

c. Alternative View (Kozinski Vanna White Dissent): Intellectual property rights are imposed at the expense of future creators and of the public at large; rights based on “evoking” or “reminding of” another’s likeness ought not to be granted

3. Copyright
a. Fixed terms: Patents and copyrights limited to fixed terms

i. Rationale: Though we want to provide incentives for inventions/artistic expression, we also do not want to interfere unduly with flow of information to public

b. Lessig: Because information nonrival, it can be consumed at no extra marginal cost; therefore, if we are concerned only with efficient allocation of information, and not with incentives for its production, correct cost of information should be zero

c. Defense of Fair Use: Purposes such as criticism, comment, news reporting, teaching…scholarship, or research (17 U.S.C. 107) (e.g., parodies)

d. Article I: Congress shall have Power [t]o promote the Progress of Science…by securing [to Authors] for limited Times…the exclusive Right to their…Writings

e. Rule (Eldred): The Copyright Clause empowers Congress to determine the intellectual property regimes that, overall, in Congress’ judgment, will serve the ends of the Clause

i. Stevens Eldred Dissent: Extension of the life of a copyright is unconstitutional (Court has already held that extension of life of a patent beyond its expiration date is unconstitutional)

ii. Breyer Eldred Dissent: Copyright law should promote the progress of science, and, under conditions in which it hasn’t, the Court should invalidate Congress’ term extensions

(a) The lack of a practically meaningful distinction from an author’s ex ante perspective between (a) the statute’s extended terms and (b) an infinite term makes an extension difficult to square with Constitution’s “limited Times” language

f. Inventions
i. Rule: Conferral of patent requires novelty (not simply commercially useful idea)

(a) Novelty/Invention/Nonobviousness (35 U.S.C. 103): a patent may not be obtained…if the differences between the subject matter sought to be patented and the prior art are such that the subject matter as a whole would have been obvious at the time the invention was made to a person having ordinary skill in the art to which said subject matter pertains
(b) Rationales
(1) If every new idea were subject to 17-year monopoly, public would be prevented from making use of ordinary routine improvements

(2) Likewise, person ordinarily skilled in his particular art might be impeded from making improvements in his work

(c) Case: No novelty because alleged novel feature known and disclosed in the prior art (Trenton Industries – high-chair case)

ii. Unjust Enrichment Rule: Where, in advance of granting of a patent, an invention is disclosed to one who, in breach of confidence, manufactures and sells items embodying the invention, the breacher will be held liable for profits and damages

(a) Immaterial whether communication expressly made in confidence, so long as it is made on understanding that person communicating idea/owner of idea expected to be compensated if use by the other
(b) Rationale: Equity will not permit one to unjustly enrich himself at expense of another

4. By Accession, Ad Coelum, and Find
a. Accession
i. Principle of Accession: family of doctrines each relating to: ownership of some unclaimed or contested resources is assigned to the owner of some other resources that has a particularly prominent relationship to the unclaimed or contested resource

(a) Doctrine of Increase: offspring or increase of tame or domestic animals belongs to the owner of the dam or mother (partus sequitur ventrem)

(1) Case: Carruth – calves born to one owner’s cattle while on other’s land are the first owners

(b) Doctrine of Accession
(1) Rule (Wetherby): If a thing is, in good faith, appropriated from one by another and changed into a different species, or if the labor inputted materially alters its value, the product belongs to the new operator, who  must pay the first the value of the converted materials

(2) Rule (Wetherby): If a thing is willfully converted, the property remains that of the original owner

(3) Rule (Blackstone): Good faith is irrelevant

(4) Exception: Intellectual Property

(i) Minor improvements likely to be found to infringe

(ii) More significant improvements still infringe, but in such cases improver entitled to his own patent

(iii) Radical improvements exempt from liability to original patentholder (to encourage innovation)

ii. Rationale
(a) Hume

(1) Derives from the “imagination” that we are related to the things that have relation to things in immediate relation to us

(2) Depends also on how great/trivial the object is; small objects become accessions to great ones, but not vice versa

b. Ad Coelum Rule
i. Ad Coelum Rule: owner of realty is entitled to the free and unfettered control of his own land above, upon, and beneath the surface

ii. Rule: A court of equity may, with an injunction, compel a cave owner to permit an inspection of his cave at suit of a party who can show reasonable ground for suspicion that his lands are being trespassed upon; cave owner must have opportunity to be heard (Edwards v. Lee – Black Onyx Cave case)

(a) Edwards Dissent Rule: A man who owns the surface owns also everything upon, above, or under it which he may use for his profit or pleasure, and which he may subject to his dominion and control

c. Find/Conversion
i. Terms
(a) Conversion: common law action for the tort of using another’s property as one’s own

(b) Replevin: Action or remedy to recover the asset itself (plus money damages for injury to the asset)
(c) Trover (def): action or monetary compensation for conversion of personal property

ii. Find
(a) Rule: Find entitles finder to property right against all but a rightful owner (Armory – chimneysweep finds jewel)

(b) Rule: Proof of prior possession may establish rightful ownership as against a finder (Clark v. Maloney – 10 white pine logs found in Delaware bay)

iii. Conversion:
(a) Gouldberg Rule: One who has acquired the possession of property, whether by finding, bailment, or by tort, has a right to retain that possession as against a mere wrongdoer who is a stranger to the property (Anderson v. Gouldberg – more logs)

(1) Rationale: Any other rule would lead to endless series of unlawful seizures and reprisals wherever property had passed out of possession of its rightful owner

(b) Jus Tertii - Alternate Rule to Gouldberg: One who has acquired possession of property by finding has a right to retain possession of it unless the rightful owner is known
(1) Contra: Upsets the law’s goal of protecting peaceful possession

(2) Contra: To allow one party to put in issue the rights of a third party in litigation would present potential difficulties of proof

5. Competing Principles of Original Acquisition
a. Basic Terms
i. Treasure Trove (def): Gold, silver, bullion, or money concealed in a hidden place

(a) English Rule: Belongs to Crown

(b) American Rule: Treated like any other lost or abandoned property

ii. Mislaid Property (def): Owner intentionally places object somewhere and then forgets it

iii. Lost Property (def): Owner unaware of losing possession of object
b. Ratione Loci/Ratione Soli Rule: Captured wild animals belong to the owner of the land where they are captured (Fisher – beehive)

i. Can conflict with Rule of Occupancy (Pierson v. Post)

ii. Consideration: if “first possessor” party discovers property at issue while trespassing upon landowner’s land

c. Rule (Hannah): First finder of a thing has a good title to it against all but the true owner, even though the thing is found on the property of another party

i. Exception: When the person on whose realty property is found is already in possession not merely of the property, but of the thing itself (Elwes)
(a) Soil Rule: Whatever is within the soil is owned by a landowner (Goddard – embedded meteorite claimed by finder)

(b) Consideration: Lack of landowner’s knowledge of property (Hannah)Hanna
ii. Exception: When anyone finds a thing in the service of his employer (South Staffordshire Water Co.)
iii. Exception: When finder acquires possession through trespass

6. Adverse Possession
a. Basic Notions 
i. Main Rule: Person who uses property for statutorily determined period of time becomes true owner of property and defeats all rights of person with legal/record title

(a) “Disability” Exception: If TO disabled, then SOL is tolled

(1) Disabilities
(i) Minor status

(ii) Incarceration

(iii) Mental disability

(2) BUT
(i) Disability must preexist AP’s first moment of occupation

(ii) No tacking of disabilities (runs from first one only)

(iii) Disability, and hence tolling, ends as soon as transfer to a non-disabled individual occurs

ii. Color of Title: A person has color of title when he claims ownership pursuant to a written document purporting to transfer the property to the adverse possessor that is defective in some manner

iii. Burden of Proof: Falls on adverse possessor, who must show occupation/use of property

(a) Exception: color of title (see below)

iv. Other Rules
(a) Rule: AP may eject other trespassers and APs from property even before SOL has run
(b) Privity-Tacking Rule: 
IF X is subsequent purchaser from AP, OR

giftee of AP, OR

inheritor of AP,

THEN X succeeds to AP’s rights and attributes, including the time the first AP occupied the property
(1) Privity covers those who in good faith received an erroneous deed description, either where purchaser believes he is purchasing more land than his deed described, or simply different (contiguous?) land than described (Howard v. Kunto)

(i) Rationale: Privity requirement meant to raise claim of right above status of trespasser

(ii) Rationale: public policy favors certainty as to location of land ownership
(c) Government: Presumption that adverse possession does not apply to government

(1) Rationale: Presumption that government is occupied in public good, does not have time/money to take account of SOLs

v. Rationales
(a) Punitive: Penalizing true owners who sit on their rights too long, discouraging them from doing so (unproductive use, no intention to return, person dies without telling anyone of their rights, etc.)
(b) Rewarding/Protecting: Rewarding the person who uses property for a long time, protecting him from injury

(c) Evidentiary: Continuous possession and use substitutes for proof of a lost or misplaced deed, reduces transactions costs

(1) Similar Solution: Marketable title acts

(d) Structural: Facilitating efficient transfer of property (purchaser or other possessor should be free from potential ownership claims originating decades earlier)

b. Universal Elements of Adverse Possession
i. Statute of limitations period: number of years an adverse possessor must use the property (ranges roughly between 5 and 40 years)
ii. Actual Possession
(a) Majority Rule: An adverse possessor must be in actual possession of the property

(1) Requirements
(2) Functions
(i) Gives notice to others of adverse possessor’s use of property

(ii) Indicates adverse possessor may be claiming property and has ousted all others

(b) Minority Rule (Color of Title): An adverse possessor with color of title who successfully proves an adverse possession claim based on actual possession of a part of the tract described in the document constituting color of title is deemed to be in constructive possession of the whole tract

(1) Exception: Any land owned actually possessed by the legal owner
iii. Open and notorious
(a) Rule: Adverse possessor’s use of the property is so visible and apparent that it gives notice to the legal owner that someone may be asserting an adverse claim to the land (reasonable person standard)
iv. Exclusive
(a) Rule: Adverse possessor holds the land to the exclusion of the true owner (and to other adverse possessors)

(1) Exception: Adverse possessor with higher right may oust other adverse possessor and continue possession (through, e.g., first possession)
v. Hostile or adverse (Claim of Right/Title)
(a) Objective View (Majority): Adverse possessor uses occupied property without the true owner’s permission and inconsistent with the true owner’s legal rights

(b) Bad Faith/Intentional Trespass View (Minority): AP must use property not believing that it is his property

(c) Good Faith View (Disputed)
(1) One View: AP must actually believe property to be included in his deed description

(2) Another View: AP must have some interest in or claim to land (color of title?) Carpenter v. Ruperto
vi. Continuous
(a) Rule: AP must possess property continuously for the entire statute of limitations period

(1) Summer occupancy only constitutes continuous possession (Howard v. Kunto)

(b) Focus is on AP’s time of possession, not on TO’s time of dispossession (therefore, TO can kick off the 2nd AP if SOL not yet met)
c. Other Sometimes Required Elements of Adverse Possession
i. Improvement, cultivation, or enclosure
ii. Payment of property taxes
d. Objections to
i. European Court: Government obliged either to provide mechanism for compensating true owner when property taken through adverse possession, or for giving actual notice of potential adverse possession claim to registered owner and opportunity for owner to reassert ownership before it is lost (J.A. Pye (Oxford) Ltd. v. the United Kingdom)

III. Values Subject to Ownership
A. Property & Personhood
1. General Notions
a. Anti-Commodification View: people, as autonomous moral agents, shouldn’t be regarded as objects or commodities to be bought and sold (e.g., ~slavery)

b. Separation Thesis (Penner): Only items that are thought of as separate from their owners can be “things,” and hence objects of property – the right to a thing
2. Varying Theories
a. Positive Approach (Demsetz)
i. Thesis: Property rights develop to internalize externalities when the gains of internalization become larger than the cost of internalization

(a) Need not be conscious

(b) Also, if an asset becomes less valuable, less effort will be expended on protecting property rights in the asset, up to point of return to public domain

(c) Objection: Property rights will be influenced by lobbying efforts of those who stand to gain disproportionately from them

ii. Property Rights: Instrument of society deriving their significance from the fact that they help a man form expectations which he can reasonably hold in dealings with others

iii. Externality: External costs, external benefits, of both pecuniary and non-pecuniary nature, for which transactions costs of internalization exceed gains from internalization
b. Normative Approach (Radin)
i. Two “Categories”
(a) Property for Personhood: Property closely related to one’s personhood, such that the pain that would be caused by the object’s loss would not be relievable by the object’s replacement

(1) A person’s body not his property, since property necessarily refers to something separate from oneself

(2) Since property is often bound up in one’s future plans/anticipation of future self, and since these plans are constitutive of personhood, personhood depends upon control over property
(b) Fungible Property: Property perfectly replaceable with other goods of equal market value

ii. Principle: Liberty with respect to control over a thing should be in proportion to the extent to that thing is an object of “property for personhood”

(a) Exception: When there is an “objective moral consensus” to the effect that  being bound up with that category of thing is inconsistent with personhood or healthy self-constitution

iii. Inalienability Rules
(a) Definition: Rules that prohibit the transfer of an entitlement between a willing buyer and willing seller in some or all circumstances

(b) Rationales
(1) Reduction of Externalities – concern that transferee will use object in harmful way

(2) Moral(isms) – worry about harms

(3) Paternalism – a person better off being prohibited from selling X

(4) Imperfect Information – creating/eliminating incentives that would make information imperfect

(5) Response to Common-Pool Problems, when one person not the exclusive owner of a single resources

(6) Radin

(i) Prophylactic – Suspicions that sale of certain type of commonly personal property will be coerced, and great cost of scrutiny

(ii) Assimilation to Prohibition – inalienability prevents commodfied version of something, which ought not to exist (e.g., inferior conception of personhood permitted by allowing voluntary slavery)

(iii) Domino Theory – concern that commodified version will slowly crowd out the morally preferable noncommodified version (e.g., sex)
3. Next-of-Kin Ownership over Cadavers
a. Rule: Due Process protects parents’ exclusive claims of entitlement to possess, control, dispose, and prevent the violation of the corneas and other parts of the bodies of their deceased children (Newman – removed corneas)

i. State has countervailing interests, but State must subject those interests to scrutiny through opportunity for a hearing

ii. Rationale: extension right to possess body for burial, other purposes

iii. Rationale: protecting the dignity of the human body in its final disposition
4. Ownership over Surgically Removed Cells (Moore v. Board of Regents)

a. Rule: A person has no property right in cells removed from his spleen during an operation
b. Considerations for

i. Public Policy

(a) Protection of Individual Rights

c. Considerations against

i. Public Policy

(a) Protecting socially useful activities from disabling civil liability (conversion is a strict liability tort)

ii. Legislation a better tool

iii. Extension of tort not necessary to protect Individual Rights

d. Case - Moore
i. Majority – No property interest in excised cells because

(a) Leave it to the legislature

(b) Worry about strict liability affecting innocent researchers 

(c) Duty to disclose/fiduciary obligations protect the individual interests at stake

ii. Dissent – Person has rights in excised tissue

(a) At time of excision, person has right to do with his tissue what he desires – contract out, exploit, etc.

(b) Majority result allows unjust enrichment

5. Ownership in Semen
a. Rule: Individuals have a property right in the use of their frozen sperm cells (including posthumously) (Hecht – probate case over disposition of decedent’s frozen semen)

i. Rationale: Person’s liberty to procreate or avoid procreation

B. Public Rights: Waterways & Airways
1. Navigable Water
a. Access Rights
i. Rule: Admiralty jurisdiction of the federal courts extends to all waters navigable in fact (Propeller Genesee Chief v. Fitzhugh)

ii. Rule: Congress can legislate on the subject of commercial navigation (Gibbons v. Ogden)

iii. Rule: Federal courts can prevent undue interference with free navigation (Pennsylvania v. Wheeling)

iv. Navigation Servitude Rule: No state government, and no individual corporation acting under the authority of state law, has the power to obstruct or interfere with the public’s right to free use of waterways for transportation (US. v. Rands)

(a) Issue: Is Congress itself bound by navigation servitude?

v. Ownership in Submerged Land
(a) Rule: States are presumptive owners of lands submerged under navigable water, where such water includes all water that is navigable in fact

(1) BUT, Rule: All submerged land is subject to federal use to preserve navigation servitude, without need to provide just compensation (>U.S. v. Cherokee Nation of Oklahoma)

b. Navigable Airspace
i. Rules (US v. Causby – chicken farmer’s dead chickens: 
(a) Federal law trumps any attempt by states or private property owners to interfere with free public navigation

(b) Federal law plays a paramount role in regulating the use of and access to navigable airspace

(c) Federal policy has been to encourage public access to navigable airspace

c. Public Trust Doctrine (Lake Michigan Federation v. Army/Loyola – Loyola can’t get its lakefront land grant)
i. Courts should be critical of attempts by the state to surrender valuable public resources to a private entity

(a) No judicial deference owed; purpose of doctrine is to police the legislature

ii. Public trust is violated when the primary purpose of a legislative grant is to benefit a private interest

(a) Public benefits may not be indirect, intangible, or elusive

iii. Any attempt by the state to relinquish its power over a public resource should be invalidated

(a) The rights of the grantee may not be superior to the rights of the public

d. Public Prescription/Easements (Thornton)
i. Easement: An irrevocable right to use another person’s land for a specific purpose

(a) RP 450
(1) Entitles owner of easement to limited use or enjoyment of land

(2) Entitles owner to protection against third persons from interference in use or enjoyment

(3) Not subject to will of possessor of the land

(4) Not a normal incident of the possession of any land possessed by the owner

(5) Capable of creation by conveyance

(b) Creation of
(1) An easement can be created in favor of one person in the land of another by  uninterrupted use and enjoyment of the land in a particular manner for the statutory period, IF

(i) Open use

(ii) Adverse under claim of right, without authority of law or consent of owner

e. Customary Rights (Thornton)

i. Requirements

(a) Ancient

(b) Exercise without interruption

(c) Use be peaceable and free from dispute

(d) Reasonableness – that land be used in a manner appropriate to the land and to the usages of the actors (e.g., community)

(e) Certainty – discernible use, within boundaries

(f) Obligatory – custom must not be left to the option of each landowner whether or not to recognize

(g) Possible: Actual use of the land in question (McDonald)

ii. Subject to legislative revision
f. Objections
i. Public should have to  purchase the rights from private landowners

ii. Disruptive and unjust

iii. Incentives to self-help: guard dogs, blowing up beach paths

iv. Creation of commons and its tragic effects

g. Justifications
i. Government involvement protects against market failure; amount of people desiring access too numerous, and individual stakes too small, to express preferences in market transactions

IV. Owner Sovereignty and its Limits

A. General Notions
1. Property qua sovereignty over a particular resource

a. Property qua right to exclude

2. Two Views
a. Bright Line Rules: Right to exclude is presumptive, with various exceptions

b. Balancing Test Standard: Judge whether owner’s interests outweigh intruder’s
B. Criminal and Civil Trespass Actions
1. Criminal Laws
a. Roles
i. Provides extensive protection to property

ii. Reinforces civil remedies

b. Rationale
i. Leaving matters to civil law remedies might overwhelm owners with the need to enforce their rights

ii. Utilization of police as agency for enforcing exclusion rights when, due to costs, self-help would be only other solution

c. Rule: Public and private necessity can justify entry upon another’s land

i. Or: If a stranger crosses the boundary of an owner’s property, then the owner can have the stranger evicted – provided the owner’s interest in protecting his autonomy is sufficiently great and the interests of other persons in abrogating the owner’s right to exclude are not more important
ii. Case: State v. Shack
(a) Rule: Ownership to real property does not include the right to bar access to governmental services/recognized charities/anything significant to the well-being of migrant workers

(b) Rationale
(1) Title cannot include dominion over destiny of persons the owner permits to come on premises

(2) Congressional statute had ends that would be frustrated if trespass action allowed

(i) Communication problem: migrant workers isolated, need affirmative efforts to reach them

d. Felony-Level Concern with Buildings/Occupied Structures
i. Arson – causing a fire or explosion that destroys a building or occupied structure of another (MPC)

ii. Burglary – when a person enters a building or structure, or separately secured or occupied portion thereof, with purpose to commit a crime therein, unless premises are open at the time or actor licenses/privileged to enter (MPC)

iii. Rationale: Criminal law concerned specifically with threats to person

2. Civil Actions
a. Protecting Real Property
i. Trespass
(a) Requirements
(1) Possession
(b) Rationale: Vindicate interest that person in actual possession has in exclusive possession of land

(c) Remedies
(1) Traditionally damages

(2) More recently, injunctive relief

ii. Ejectment
(a) Requirements
(b) Rationale: Vindicate interest of a person who has title to land against a person wrongfully in possession

(c) Remedies
(1) Damages – Mesne Profits – e.g., rental value of property during period of wrongful possession

(2) Injunctive relief – restoration of owner to possession

iii. Nuisance
(a) Rationale: Protects interest in use and enjoyment of land

(b) Remedies
(1) Damages

(2) Injunctive Relief
b. Protecting Personal Property
i. Replevin: allegation of wrongful taking of goods
ii. Conversion: See above
iii. Trespass to Chattels
(a) Def: Defendant has injured or interfered with plaintiff’s property, in some manner falling short of conversion, while it remained in possession of plaintiff

(b) Rule: Trespass to chattels requires evidence of an injury to plaintiff’s personal property or legal interest therein

(1) Possessor’s interest in inviolability sufficiently protected by privilege to use reasonable force against even harmless interference
(2) Case – Hamidi
(i) Trespass to chattels does not encompass electronic communication that neither damages recipient computer system nor impairs its functioning

i. Complaint may not be about content of messages

ii. Intel cannot assert property interest in employees’ time

iii. Damages may not lie in a plaintiff’s attempt to prevent a tort

(ii) Unwanted emails should not count as trespass to real property

i. Too much transactions costs would ensue

ii. Fact that net is open and free gives it great value to users

iii. Legislative discretion

(iii) Brown Dissent
i. Injunctive relief to safeguard inviolability of personal property has been granted in cases of repetitive trespass

ii. Majority’s self-help view is might-makes-right standard
C. Self-Help
1. Standard Rules
a. MPC 3.06(1)(a)): 
i. Land: Landowner may used reasonable force to prevent or expel trespass on land

ii. Personal Property: Landowner may use reasonable force to prevent or terminate a trespass against of the unlawful carrying away of personal property

b. Deadly Force
i. MPC: No deadly force unless danger to persons

ii. Other Jurisdictions: Deadly force permitted whether or not proof of threat to persons (NYPL 35.20(3))

2. Landlord/Tenant 
a. Common Law Rule
i. IF landlord legally entitled to possession, AND

IF landlord’s means of reentry are peaceable,

THEN landlord may rightfully use self-help to retake leased premises from tenant in possession

ii. “Peaceable”

(a) Case: Berg v. Wiley – Retaking possession in tenant’s absence by picking locks and changing them is not peaceable

(1) Legislative policies discouraging self-help by landlords

(2) Tenant asserting right to possession

(3) Tenant had not abandoned premises

(4) History of vigorous dispute and keen animosity

(5) No reason violence didn’t erupt besides tenant’s absence
b. Modern Rule
i. Self-help is never available to dispossess a tenant who is in possession and has not abandoned or voluntarily surrendered the premises; only lawful means is by resort to judicial process

ii. Rationale: Judicial process is available, no need for self-help

c. Contrary View: Self-help permitted in landlord-tenant disputes, but without breach of the peace

3. Personal Property (UCC 2-9): Unless otherwise agreed, a secured party has on default the right to take possession of the collateral.  In taking possession, a secured party may proceed without judicial process if this can be done without breach of the peace

a. Rule:
IF deprived party raises no objection to the taking, AND

IF repossession accomplished without any incident which might tend to provoke violence,

THEN there is no breach of the peace
b. Does not trigger Fuentes-Mitchell-DiChem Due Process concerns, because does not entail any “state action”

i. Objection: Creates incentive to use self-help and not statutory mechanisms

D. Exceptions to the Right to Exclude
1. Common Law Exceptions
a. Necessity
i. Rule: An entry upon the land of another may be justified by necessity

(a) Instances
(1) Distressed ship can dock on another’s dock (Ploof)

(i) BUT, if damages, defendant must pay (Vincent)

(2) Cases involving danger to human life generally

(3) Animals who cannot be immediately stopped at property line

(4) Traveler on highway who finds it obstructed from a sudden and temporary cause and passes upon adjoining land

(5) Entry upon land to save goods which are in danger of being lost or destroyed

(b) Property or Liability Rule
(1) Liability: Necessity makes the owner’s a liability and no longer a property rule

(2) Property: Necessity shifts the owner’s property rule to the intruder, who can use force if resisted
b. Custom
i. Rule: There is a customary right to hunt on unenclosed rural land in pursuit of game (McConico)
c. Public Accommodation Laws
i. Rationale: Implied duties imposed on persons who hold themselves forth to the public as engaged in a “common calling”

ii. Common Law Rules
(a) Old Rule: Innkeepers and common carriers must serve any person who requests a service, provided it is available

(b) Modern Incarnation: All property owners who open their premises to the public have no right to exclude people unreasonably/arbitrarily (Uston)

(1) Reasonability extends to those who “disrupt the regular and essential operations of the premises,” including the disorderly, intoxicated, and repeat petty offenders

(c) Opposite Rule: All property owners can exclude for any reason or no reason at all, so long as no violation of civil rights laws (Brooks v. Chicago Downs)

(d) Innkeepers and common carriers must charge “reasonable” prices

iii. Title II, Civil Rights Act of 1964
(a) Rule: All persons entitled to the full and equal enjoyment of places of public accommodation without discrimination based on race, color, religion, or national origin

(b) Public Accommodation
(1) Inns, hotels, motels, etc.

(2) Restaurants, lunchrooms, etc.

(3) Theaters, sports arenas, other places of entertainment
2. Constitutional Trumps
a. Standard: The greater extent to which an owner, for his advantage, opens up his property for use by the public in general, the more his rights become circumscribed by the statutory and constitutional rights of those who use it

i. Case – Marsh v. Alabama – company-owned town may not deny freedom of the press and religion 

(a) Rationale: Residents of company-owned towns are free citizens needing to make informed decisions which affect community/nation

b. “State Action” Doctrine
i. Rule: State action includes all exertions of state power that have effect on the rights of citizens
(a) Corollary: 14th Amendment prohibits places of public accommodation from denying on the basis of race (Bell v. Maryland, Goldberg, J., concurring)

(1) Rationale: 14th Amendment was meant to embrace the common law rule on rights to equal access to inns and common carriers

(2) Black Dissent
(b) Corollary: 14th Amendment prohibits judicial enforcement of racially restrictive covenants of use of land (Shelley v. Kraemer)

V. Forms of Ownership
A. General Notions
1. Basic Definitions
a. Tenure: the right to hold land

b. Testamentary Power/Devisability: right to transfer or dispose of property by will after death

c. Power to Alienate/Alienability: right to dispose of land during lifetime

d. Testator: a person dying and leaving a will

e. Holographic Will: Handwritten by the testator
2. Estate: Present or future interest (property right) in property

3. Interests
a. Present Interests: Current ownership rights where the owner has the right to current possession

b. Future Interests: Current ownership rights where the owner must wait until a future time to take possession of the property

B. Present Possessory Interests/Freehold Interests
1. Fee Simple Absolute: Complete ownership until the end of time

a. Transfers of
i. Owner may designate successor owner by

(a) Gift

(1) Disclaimer Rule: A gift requires acceptance by the donee; potential donee has veto power over gift

(b) Sale

(c) Will

ii. If owner dies intestate, state intestacy statute designates certain others as person’s heirs in fee simple

iii. Owner presumed to transfer all that she has, unless indicated otherwise

iv. Heir Apparent: No one has heirs until death; until then, only “heirs apparent”

v. Without Heirs: If person dies intestate and without heirs, property escheats to the state in which the property is located

vi. “And His Heirs”: Does not mean that heirs receive any interest; they are words of limitation, not of purchase

2. Defeasible Fees (Or other interests)
a. Fee Simple Determinable: Ends automatically upon the occurrence of a named event, whereupon grantor or grantor’s successor takes the property
b. Fee Simple Subject to Condition Subsequent: Upon happening of named event (condition), interest can be ended by action by the grantor or the grantor’s successor (self-help or lawsuit)

i. Interpretation: In interpreting an instrument to create either a fee simple determinable or fee simple subject to condition subsequent, courts prefer the latter (not automatic forfeiture)
c. Fee Simple Subject to Executory Limitation: Defeasible fee followed by interest not reserved to the grantor

3. Life Estate: Ownership of a property for one’s life
a. Alienable ONLY by gift or by sale
i. Pur Autre View: Life estates transferred continue according to the life span of the original holder

b. Fee Tail: Nontransferable life estate, followed by similar interest in blood descendants of original grantee, until his bloodline ends

i. Abolished in most states

4. Term of Years: Ownership measured in years, months, or days

5. Nonfreehold Interest
a. Lease
C. Future Interests
1. Retained by the Grantor
a. Reversion
i. Follows natural end of a life estate  OR in other contexts in which owner has not disposed of entire fee
b. Possibility of Reverter
i. Follows a fee simple determinable: Owner automatically gets property back if limitation built into fee simple determinable occurs

ii. May be explicitly or implicitly expressed

iii. If Owner does nothing, adverse possession period may begin

iv. Rule: If an executory interest is void under the rule against perpetuities, the prior interest (e.g., possibility of reverter in the grantor) becomes absolute unless the creating instrument specifies that the prior interest is to terminate whether the executory interest takes effect or not (City of Klamath Falls)

v. Alienability
(a) One Rule: Possibility of reverter cannot be alienated

(1) Rule: Attempt by grantor to transfer his (inalienable) possibility of reverter does not destroy it (City of Klamath Falls)

(b) Second Rule: Possibility of reverter cannot be alienated
c. Right of Entry/Power of Termination
i. Follows a fee simple subject to condition subsequent

ii. If fee simple holder does nothing, grantee continues to own

(a) If enough time passes, right of entry may be trumped by doctrine of laches

d. Rule on Corporations: Interests retained by a corporation that has dissolved pass to successors of the/ rights and powers of the corporation (City of Klamath Falls)

i. Objection: Over time, multiplicity of successors creates transactions costs; better to escheat to the state
2. Created in a Grantee
a. Remainder
i. Follow interests less than a fee simple

(a) Life estates, fee tails, terms of years

ii. Does not divest/cut short a prior estate

iii. Vested Remainder
(a) Identity of takers is known

(b) Not subject to condition precedent

(1) Condition Precedent (def): An event that must occur (or fail to occur) before an interest becomes vested

(c) Indefeasible
(1) Remainder with no condition subsequent, AND

(2) Not a class gift subject to open

iv. Contingent Remainder
(a) Uncertainty as to identity of the takers

(b) OR, uncertainty as to occurrence of condition

(c) Partial Divestment: If a class is “subject to open” because more members can enter it (as future children of someone, e.g.)

b. Executory Interest
i. An interest in a transferee that divests/cuts short a previous interest

ii. Springing vs. Shifting
(a) Springing: Follows an interest retained by the grantor

(b) Shifting: Takes after another interest is created in a third party

D. Vesting
1. Vest In Possession: When an interest becomes a present possessory one

2. Vest in Interest: Various types of uncertainty about an interest have been resolved
E. Conservation of Estates
1. Principle of Conservation: When a transfer is made, all or what the grantor had must be accounted for (the interests granted and retained must add up to the fee simple the owner has to begin with)

a. Last interest must be a fee simple when it becomes possessory

2. Interpretation of a Will
a. Rule: Determinative intention is the predominant purpose expressed by the testator in the will

b. Rule: Statements regarding the means whereby the predominant purpose of the will is to be accomplished will not be given literal effect if they would defeat the predominant intention

c. Rule: Interpret to avoid intestacy

F. Voiding of Interests
1. Public Policy
2. Constitutionality: An interest less than a fee simple can be held void if its vesting would violate someone’s constitutional rights

a. Case – Evans v. Newton: A grant to a state of a park to be restricted to white persons only is void

3. Rule Against Perpetuities (RAP)
a. Rule Common Law: No interest is good unless it must vest, if at all, not later than twenty-one years after some life in being at the creation of the interest

i. Voidability requires only one possible scenario in which intended grant violates RAP

ii. Lives in Being
(a) Must be people who can affect the vesting through condition stated in instrument or through identity of the takers

(1) Question is: is everyone who can affect the vesting alive at the creation of the interest?

(b) Limitations
(1) May not be “everyone listed in the New York City phone book”

(c) Presumption: Anyone, no matter how old, can marry or have children at any time
b. Rationales
i. People to whom rule allows property to be granted are only ones testator can have knowledge of/benevolence towards

ii. Breaking up large, potentially overly aristocratic estates

iii. Dead Hand Problem: Not allowing the dead too much control

c. Interests Not Affected
i. Present possessory interests in third parties (e.g., life estate, fee tail, term of years, etc.)

ii. Future interests in third parties vested immediately upon creation (e.g., vested remainders)

iii. Future interests in grantor (e.g., reversions, possibilities of reverter, rights of reentry)

iv. Rights of first refusal/preemptive rights

v. Options given to a lessee to renew the lease or purchase the land

d. Interests Affected
i. Contingent Remainders
(a) Vested when

(1) All recipients are ascertained

(2) All contingencies have been satisfied

(b) Can be gap between when vested in interest and when vested in possession
ii. Executory Interests
(a) Always becomes vested in possession
iii. Vested remainders subject to open (Class Gifts)
(a) Definition: Grants to more than one person, where recipients identified by description rather than name, and/or at times must satisfy a condition precedent

(b) Vested when person in class is identified and satisfies any condition precedent

(c) Rule: Interest of every person in class must be certain to vest or not vest within the perpetuities period

iv. Options to Purchase in Commercial Transactions
(a) Rule: If no measuring lives stated in the instruments, perpetuities period is 21 years
(b) Rationale (Symphony Space)
(1) Encourages use and development of land; alternative would discourage, because property owners would worry about option’s exercise

(2) Alternative would impede owner’s ability to sell the property
(c) Objections
(1) Rule’s rationale derives from concerns around family dispositions; same concerns do not apply in arms-length contractual transactions

e. Means of Getting Around
i. Perpetuities Savings Clause: Specifies what happens if RAP found to void an interest (courts have upheld)
ii. Reinterpretation: Interpret will as closely in line with grantor’s intent as possible, except to avoid RAP

iii. Rule of Two Charities: An interest does not violate RAP if it involves a transfer from one charity to another

f. Modifications 
i. Wait and See for the common-law RAP period
(a) Rule: If and only if interest vests within the waiting period, it is valid

ii. Wait and See for the common-law RAP period or 90 years (USRAP)
(a) Rule: If and only if interest vests within 90 years, it is valid

iii. Interpretation and Implication (USRAP)
(a) Insert perpetuities savings clause

(b) Cy Pres: Reform an interest by changing terms

(c) Refuse to invalidate class gift if it fails to vest for entire class within perpetuities period

g. Vestigial Maintenance Doctrines
i. Merger Rule:
IF a person holding a life estate acquires a vested remainder in the same property,

THEN the two estates merge into a fee simple absolute
(a) Rationale: Promotion of free alienation of property

ii. Rule in Shelley’s Case (Rule of interpretation)
IF a person uses a single instrument to create a life estate in land in A,

AND to create a remainder in persons described as A’s heirs,

AND the life estate and the remainder are both legal or both equitable,

THEN the interest becomes a fee simple (or fee tail) in A

iii. Doctrine of Worthier Title (Rule of interpretation)
IF a grantor attempts to create a remainder or executory interest in his heirs,

THEN that remainder or executory interest is converted into a reversion in grantor 
iv. Destructibility of Contingent Remainders (Largely obsolete)
IF a (legal, not equitable) contingent remainder in real property failed to take immediately on the termination of all preceding estates,

THEN it is destroyed (and something like a reversion ensues)
G. Mediating Conflicts Over Time
1. Waste
a. Definition: The action of a possessory life tenant which does permanent injury to an inheritance, usually in a way that substantially decreases the property’s value

i. Affirmative Waste: Life tenant takes some affirmative action on the property that is unreasonable and causes excess damage to reversionary or remainder interest

(a) Consideration: What is “normal” use of the property

(1) Open Mines Doctrine: Any extraction of minerals is waste unless mining was already occurring on the land at the beginning of the life estate

ii. Permissive Waste: Life tenant fails to take some action with regard to the property, and failure to act is unreasonable and causes excess damage to the reversionary or remainder interest

(a) Consideration: See above

iii. Ameliorative Waste: Affirmative act by life tenant that significantly changes the property and results in an increase of its market value

(a) Traditional View: Ameliorative waste not permitted (it’s just affirmative waste)

(1) Rationale: Holders of remainder interests entitled to take possession of property at end of life tenancy in substantially same form it had when life tenant first took possession

(b) Minority View: Ameliorative waste permissible depending on the circumstances

(1) Considerations
(i) Life tenant’s expected remaining life

(ii) Need for change

(iii) Good faith of life tenant in proposing change

(iv) Good faith of future interest holder in opposing change

b. Rule: A life tenant (non-owner) may not commit waste (Brokaw – 79th & 5th Mansion can’t be destroyed by life tenant)

i. Rationale: Life tenant is a user, not owner, therefore may not exercise acts of ownership and dominion, such as doing permanent injury to the residence

ii. Considerations
(a) What exactly is granted to the life estate holder by the testator

(b) Does the life estate holder’s (proposed action) materially change what the grantee/grantor (remainder/reversion) receives afterwards?

iii. Objections
(a) Efficiency Objection/Wealth Maximization Rule Superior: If life tenant’s action would maximize the present value of the property (including life tenant’s interest and reversion/remainder interests), it is permissible

c. Issues of Standing
i. If Claim for Damages: (depending on severity) Only those holding indefensibly vested remainders or reversions 

ii. If Claim for Injunction: Holders of contingent remainders, defensible reversions, and executory interests also allowed

2. Restraints on Alienation
a. Rule: An owner may not transfer property to another with a condition placing an unreasonable limit on the transferee’s free alienation of the property

i. Interpretation: Such restraints will be struck down and transfer construed as transfer in fee simple absolute

ii. Corollary: Absolute restraints on alienation are impermissible, voidable

iii. Case – Lauderbaugh
(a) Impermissible: Condition limiting transferee’s freedom to retransfer to members of an Association, where membership in Association was controlled by others and subject to no admission standards besides whim of members

iv. Other Considerations
(a) Percentage of potential market for the property foreclosed by restraint

(b) How much discretion given to the entity that decides whether to permit alienation

(c) Whether the exercise of discretion is guided by standards that would permit courts to determine whether there has been an abuse of discretion

(d) Weightiness of the interests advanced by the restraint

(e) Degree of risk that the power to restrict alienation will be exercised to discriminate against minority groups or for other illegitimate purposes

b. Restrictions on Land Use
i. Rule: Restrictions on use do not violate the prohibition against restraints on alienation (Toscano – grant to non-profit corporation on condition that it always be used by the latter)

H. Mediating Conflicts Between Concurrent Owners
1. Reasons why Conflicts Arise
a. Effects of use only partially internalized to each owner

2. Tenancy in Common
a. Separate and Undivided interest in each tenant

i. Separate (def): Interest is independently

(a) Inheritable: share of each tenant in common passes on death as part of his separate estate
(b) Conveyable
(c) Devisable
ii. Undivided (def): Each tenant in common has right to possess whole of property

(a) BUT, ownership shares need not themselves be evenly divided

(1) Rebuttable Presumption: Co-tenants own land in proportion to the amount each contributed to purchase the property

b. Joint Tenancy (with Right of Survivorship)
i. Like Tenancy in Common, except
(a) Rule: A surviving joing tenant automatically acquires the interest of another tenant when the other tenant dies
ii. Requirements (many states)
(a) Unity of Time: Joint tenants’ interests must vest simultaneously

(b) Unity of Title: Joint tenants’ interests must acquire title in the same deed or will

(c) Unity of Interest: Each joint tenant must own equal shares of the same estate

(d) Unity of Possession: Each joint tenant has a right to possession of the whole property
iii. Severance Rule: If any of the first three unities is destroyed in a joint tenancy, the joint tenancy is severed and a tenancy in common is created

c. Tenancy by the Entirety
i. Minority of States

ii. Requirements
(a) Unity of Time

(b) Unity of Title

(c) Unity of Interest

(d) Unity of Possession

(e) Marriage
I. Valuing Interests (try teaching yourself this when you have more time)
1. C = P(1 + r)n
a. C: An amount in the future

b. P: Present value

c. r: Discount factor

d. n: Requisite number of time periods

WHAT IS PROPERTY?

Essentialist Conception: Property has def. content

 (Blackstone) That sole & despotic dominion 

 (Penner) In rem rt to excl. others from things grounded by interest we have in use of things

Skeptical (Realist) Conception
(def) A bundle of rts, with content varying according to context and policy choices

(Grey) Property rts no longer “rts in things”; there is no special characteristic that unites them

COASE THEOREM
Ideal World: (1) ~transactions costs, (2) All are rational maximizers, (3) All values monetizable → Resources allocated same, N/M law
Real World: (1) Transactions costs, (2) Wealth effects, (3) Potential for bad blood → Legal rule matters

Legal Rearrangements of rts will occur only when increase in value of production from a rearrangement is greater than costs involved in effecting it

Causes of High Transactions Costs: (1) Assembly/Holdout; (2) Bilateral Monopolies

PROPERTY RULES v. LIABILITY RULES

Transactions Costs Low: Prefer property rules – bargaining

Transaction Costs High: Liab. rules may be better; e.g., holdout

	Enforcer
	Property Rule
	Liability Rule

	Plaintiff (invadee)
	Δ Liable, Injunction (Jacque, Pile)
	Δ Liable, Δ pays $ to prevent inj. (Golden Press, Boomer)

	Defendant (invader)
	Δ Not Liable (Hinman)
	Δ Liable, π $ for inj. (Spur)


CAPTURING/OCCUPYING: BASIC

Possession → (1) Occupancy, (2) intent to possess

Rel. of Title – Rationales (1) Peaceful possession (2) Min. litigation

“First Possession” Rule: Pres. poss. gives title agst. all but TO/ succ.

CAPTURING/OCCUPYING: WILD ANIMALS

Main Rule: Property in W.A. → Occupancy
Possession Ratione Soli: LO has constr. poss. of any W.A upon land, except against TO
Rationale: Discouraging trespass

“Rule of Capture”: (1) 1st hunter to capture a wild animal has better title, AND

(2) “Capture” requires (a) Deprive animal of  natural liberty (e.g., ensnaring), OR

(b) Bring animal under certain control (e.g., holding in hands), OR (c) Mortal wounding w/ continued pursuit (Puffendorf)

Rationales: (1) Practicality/Avoiding Lit., disputes (2) Incent effective hunting
“Pursuit” Rule  (Pierson Dissent): Property in W.A. → Capture, OR Pursuer be within reach, or have a reasonable prospect of taking what he intends to kill
Rationale: Incentivizing the activity

Hierarchy of Ownership over Wild Animals

· “True Owner” 

· Landowner

· Prior captor (if ownership based on “constructive possession” (see Ghen))

· Captor

· Hunter

· Malicious Interferer

CAPTURING/OCCUPYING: CUSTOM

Standard: Considerations for deference to custom include if custom

(1) Limited to the industry and limited to those working in it
(2) Recognized for many years
(3) Recognized by the whole industry
(4) Requires in the first taker the only act of appropriation that is possible given the technological circumstances

(5) Not unfair (Ghen – “gives reasonable salvage for securing or reporting the property”)

(6) Necessary to the survival of the industry
(7) Works well in practice
(8) The industry is important / socially valuable
C: Ghen v. Rich: Whale finder must pay boat who ensnared, because that is custom

CAPTURING/OCCUPYING: OIL AND GAS

Rule: Ownership of sub-ter. oil and gas → capture

Rationale: Sub-t oil/gas are “minerals ferae naturae”; don’t respect boundaries; res nullius

C: First driller to tap and produce nat. gas from pool under lands of several owners has acquired possession once gas brought to the surface because no one owned prior

CAPTURING/OCCUPYING: SHIPWRECKS

Rule: Occupation of abandoned or lost property (shipwrecks?) →

(1) Actual taking/detention as nature and situation permitted AND

(2) Intent to reduce to possession

Rationale: Encourage diligent pursuit, efficient consummation

C: Eads: (1)  Detention of contents of a shipwreck requires “diligently moving towards exploitation” of it; (2) Marking trees to point to wreck & affixing buoys doesn’t count; (3) Therefore, π does not own shipwreck, b/c had left wreck for days, and occupied by Δ 

CAPTURING/OCCUPYING: BASEBALLS

Note: Baseballs that leave playing field are abandoned property

Rule: Fan has “pre-possessory” interest in completing catch w/o interference 

Rationale: Discouraging violence

C: Popov v. Hayashi: Man who could not firmly catch Barry Bonds baseball before having it knocked away by other fans entitled to half his value, because of “pre-possessory” interest

Objection: Plaintiff had burden of proof and didn’t meet it

ACTIONABLE INTERFERENCE

Rule: IF violent/ malicious act done to π’s occupation, π has tres. on case action for damages

Ex Ante Considerations: (1) Legality of trade (2) Whether trade socially valuable (encouraging the industry by discouraging free riding)
Ex Post considerations: (1) Illegality/maliciousness of Δ conduct; (2) “Interference” is not mere business competition

C: Keeble v. Hickeringill: Δ must pay π damages after maliciously (with gunshots) driving away ducks plaintiff lured to his pond to catch as part of his business.

CREATING: NEWS

General Rule: Info, ideas, and inventions can be freely used, repeated, copied, and sold

“Unfair Competition” Rule: In personam rt. to acquire prop. by honest labor/lawful business agst. competitors

Rationales: (1) Fairness (reap/sow); (2) Encouraging business by disc. free-riding

C: INS v. AP (SC 1918): (1) AP has “quasi-property” (in personam) right in its news against INS (and other competitors); (2) INS enjoined from taking news AP publishes on East Coast and selling as its own on West Coast (damages insufficient b/c required every time)

Objection (Brandeis): Judicial Overreaching/Go, Positivism!

NOTE: INS v. AP confined to facts

CREATING: RIGHT OF PUBLICITY

Principle: Appropriation of attributes of one’s identity may be  invasion of prop

Rule: Deliberately imitating distinctive voice of widely known prof. singer to sell product is tort of appropriation of identity (in California) 

C: Midler v. Ford: Ford commercial, featuring backup singer singing Bette Midler song and sounding exactly like her, constituted tort
BUT, parodies usually don’t count (Vanna White case)

CREATING: COPYRIGHT

Tension: Incentivizing Creativity vs. Not Raising Prices

Fixed Terms: Patents and copyrights are limited to fixed terms

Defense of Fair Use: Up to a certain quantity, information can be copied for purposes such as criticism, comment, news reporting, teaching…scholarship, or research 

Rule: Copyright Clause empowers Congress to determine the intellectual property regimes that, overall, in Congress’ judgment, serve ends of the Clause
Rationale: (1) Tradition (2) Incentives (3) Deference

Objections: Constitutionality – Progress of Science, “Limited Terms”; Culture

C: Eldred v. Ashcroft: Congress just in extending copyright term from 50 to 70 years 

CREATING: INVENTIONS

“Novelty” Rule: Conferral of patent requires non-obviousness to those w/ord. skill

Rationales: (1) Min. cost to public; (2) Encouraging improvements

C: Trenton Industries.: No novelty b/c alleged novel feature of high chair known, in pr. art

“Unjust Enrichment” Rule:: If, in advance of granting of a patent, invention disclosed to one who, in breach of confidence, manufactures and sells items embodying the invention, the breacher will be held liable for profits and damages

Rationale: Equity will not permit unjust enrichment

C: Trenton Industries: π awarded unjust enrichment because defendant took chair on pretense he would help plaintiff market it, but instead studied, replicated, and marketed it 

ACQUIRING BY ACCESSION

Principle of: Ownership of resources assigned to O of other, prominently rel. res.

Doctrine of Increase: Ownership of offspring belong to owner of mother

Doctrine of Accession

Good Faith Conversion 

IF (1) a thing is, in good faith, appropriated from one by another and changed into a different physical/chemical species, OR
IF (2) the labor or money inputted materially increases its value

THEN the product belongs to the new operator, who must pay the first the value of the converted materials

Willful Conversion: IF a thing is willfully converted, THEN the property in its finished form returns to the original owner

Rationales: (1) Encouraging Production; (2) ~Unjust Enrichment
C: Wetherbee v. Green: Reversal of lower court rejection of defendant’s accession defense to (allegedly good faith) conversion of wood from plaintiff’s forest into 158 black ash barrel hoops; defendant had increased value of wood by factor of nearly 30

FINDING

Finder Beats All But Rightful Owner

C: Armory: Chimneysweep entitled to trover damages from “bailee” jeweler

Finder 1 / Rightful Owner Beats Finder 2

C: Clark v. Maloney: 10 white pine logs previously lost by π, belonged to π

Thief 1 Beats Thief 2

C: Gouldberg: πs, who stole logs from 3rd party, entitled to replevin from Δ thieves

Rationales: (1) Alternative → Endless, forcible dispossessions (2) Save court trouble of determining how π Thief 1 came into possession, over and above how Δ Thief 2 did

Alternative: Jus Tertii: Finder has rt. to retain unless rightful owner is known
Finder Beats LO Unless:

(1) Thing is mislaid (or lost for short time) (Hannah)

(2) F is dishonest or trespasser or agent (Hannah, Fisher, Sharman)

(3) Thing is in or under the ground (Goddard, Elwes)

(4) Thing is in a place that’s in actual possession of LO (Hannah, Bridges)

ACQUIRING BY BAILMENTS/GIFTS

Rule: Bailments and gifts create (at least) constructive possession in bailee

PROPERTY AND PERSONHOOD

Anti-Commodification: People not to be regarded as objects, property

Separation Thesis (Penner): Only items separate from owners can be “things,” prop

Positive Approach (Demsetz): Property rights develop to internalize externalities when gains of internalization become larger than cost of internalization

Normative Approach (Radin): (1) Property for (constitutive of) personhood – bound up with self, and plans for future; (2) Fungible property (3) Greater liberty w/regard to (1)

Inalienability Rules: (1) Reduce Externalities (2) Moral(isms) – worry about harms; (3) Paternalism – a person better off being prohibited from selling X (4) Imperfect Information; (5) Response to Common-Pool Problems

Due Process

C: Newman (9th Cir.): DP protects parents’ property interest in possession, disposition, prevention of the violation body parts of deceased children

Rationales: (1) Extension of right to possess next of kin’s body for burial, other purposes;
(2) Protecting the dignity of the human body in its final disposition

Conversion

C: Moore: No conversion-property right in cells removed from spleen during operation
Considerations for: (1) Individual Rights; (2) Human Dignity; (3) Unjust enrichment

Considerations against: (1) Protecting Useful Activities; (2) Legislature’s job; (3) Anti-commodification; (4) Overkill (duty to disclose); (5) holdout worries

Probate

C: Hecht: Individuals have probate property right in use of their frozen sperm cells 

Rationales: (1) Liberty to procreate or avoid procreation (14th); (2) Donor intent; (3) No holdout, strict liability worries like in Moore

General Approach to Personhood Commodification Issues

(1) Balance state/social interests – increased liability, cost, creativity

(2) Balance individual interests – attachment, liberty, overkill given status quo?

(3) Whether talking about property for purposes of DP, conversion, etc.

NAVIGATION SERVITUDE

Rule: No state government / no individual corporation acting under state law, may obstruct or interfere with the public’s right to free use of waterways for transportation

NAVIGABLE AIRSPACE

Rule (US v. Causby) Federal law plays a paramount role in regulating the use of and access to navigable airspace, trumps state, encourages public access to

PUBLIC TRUST DOCTRINE
Rule: (1) Preserv. Pub. Resources (2) ~Purely Private Interest: (3) ~Any State Relinquishments;  Rationales: Protect Posterity

Submerged Land of Navigable Water

Tidal Nav. Waters: Public trust includes lands under& adjacent, up to mean HTLNon-Tidal Nav. Waters: Public trust includes lands under

C: Lake Michigan: Loyola can’t get lakefront landgrant (1) primary purpose = benefit priv. interest, (2) would relinquish state power to priv. party, (3) argument that public will gain more from development than from nothing is value dependent

CUSTOMARY RIGHTS →

 (1) Ancient
(2) Uninterrupted use and enjoyment

(3) Peaceable Use and free from dispute
(4) Reasonable use & manner

(5) discernible use, in visible boundaries
(6) Obligatory (not at owner’s option)

(7) ~Repugnant to laws or customs
NOTE: Subject to legislative revision

C:. Thornton v. Hay: Oregonian public entitled to use of dry sand via customary right

Rationale: Too many people desiring access, individual stakes too small, for mkt. trans.
Objections: (1) Public should purchase; (2) Disruptive and unjust
(3) Incents dangerous self-help; (4) Tragedy of the commons problems

RT. TO POSSESS.: SUPERIOR TITLE TO LAND

Titled Owner 1 with superior title beats Titled Owner 2
· Rule: Proving superior title requires longer chain of valid transactions than other claimant

Titled Owner beats Squatter
Squatter beats Forcible Dispossessor
Forcible Dispossessor 1 beats Forcible Dispossessor 2

R.T.P.: ADVERSE POSSESSION

AP → 

(1) TO Ouster: Trespass


(2) SOL

(3) Actual Possession: Acting like owner (Ewing – taxes, excluding, suing)


(4) Open and Notorious: Gives notice to reasonable person of adverse claim

(5) Exclusive: Exclusion of owner and other AP


(6) Hostile or Adverse: 

(a) Objective View; (b) Good Faith (Carpenter – she knew it wasn’t hers; (c) Bad Faith (must believe it’s not yours)

(7) Continuous – Individual Continuity TO would show OR Privity

· Individual Continuity: Summer Occupancy counts (Kunto)

· Privity: Reasonable connection between successive occupants so as to raise their claim or right above the status of a wrongdoer (rationale: anti-trespass)

Burden of Proof: TO must rebut presumption of first in time; then AP must make out

Rationales: (1) Punitive/Deterring; (2) Rewarding/Protecting; (3) Economic (reduce costs of need for deed; (4) Psychological Attachment (5) Structural – eff. transfers

Objections: Unfair, require gov’t comp (J.A. Pye (Oxford) Ltd. v. the UK)
RT. TO EXCLUDE: PUNITIVE DAMAGES

Jacque Rule: In cases of intentional trespass to land in which compensatory damages are nominal, punitive damages can be awarded

Rationales: (1) Individual Interest in Excluding (autonomy) (economics ($ of land) (2) Social Interest

R.T.E.: EQUITY IN GENERAL

Rule: Equity only if (1) No adqt. legal remedy; (2) π cl. hands
R.T.E.: REPEATED TRESPASSES

Rule : IF (1) continued trespasses that interfere with O’s enjoyment of his property, AND  (2) Appears Δ intends continue trespassing → injunction may issue

Rationales: (1) Injunction allows bargaining (2) PDam may not deter (3) PD may end the activity (4) Rt. to exclude more forcefully backed up by property, not liability rule

C: Baker v. Howard County Hunt: dog-owner commits enjoinable trespass if (1) he deliberately and continually drives dog onto property, OR (2) takes it somewhere knowing it has a propensity to stray from his control (2 or more instances)

R.T.E.: BUILDING ENCROACHMENTS

Minority View (Pile)

Rule: Individual has no rt to occupy land that does not belong to him

Remedy: (1) Equity may issue to remedy encroachment (2) However, Court can divide costs of equitable remedy on both parties, esp. if remedy is particular hardship upon Δ

Rationale: Ex ante deterrent to trespass

C: Pile v. Pedrick: (1) Inch wall encr.  was trespass requiring removal, despite π’s refusal to allow Δ to remedy by coming on land to chip off  wall (2) removal costs divided

Majority View (Golden Press)

Rule: IF Encroachment Intentional and Willful →

Equity may order restoration regardless of expense as compared to damages

Rule: IF Encroachment in Good Faith →Damages (~inj.) depending on whether

(1) Encr. unintentional & slight (2) π’s use not affected/damages small and fairly compensable (3) Cost of removal causes grave/unconscionable hardship

“Good Faith” Rule:  Presume Good Faith

Rationale: Ex post fairness

C: Golden Press: (1) Min. encroaching foundation, decree ordering inj. to remove rev’d and rem’d (2) Presumed good faith b/c no real benefit to Δ from the invasion

R.T.E.: AD COELUM

Old Rule: Owner of realty is entitled to the free and unfettered control of his own land upon, beneath (and above) the surface

C: Edwards v. Lee: Court may compel cave owner to permit inspection of his cave at suit of a party who can show reasonable ground for suspicion that his lands are being trespassed upon; cave owner must have opportunity to be heard 

Edwards Dissent Rule: Man who owns the surface owns also everything upon, above, or under it which he may use for profit or pleasure, and  subject to dominion and control

Hinman Rule: Man who owns surface owns everything upon, above, or under which he actually is using for profit or pleasure

R.T.E.: TRESPASS TO CHATTELS

Definition: Injury to / interference w/ π’s prop. while in π’s possession (~conversion)

Rule: T.T.C. → evidence of injury to π’s prop. or legal interest therein

Rationales: (1) Interest in inviolability protected by self-help (2) Unlimited liability

Case – Intel v. Hamidi: Electronic communication that doesn’t damage/impair computer system is not trespass to chattel

Rationales:  (1) Complaint may not be about content of messages (2) Intel cannot assert property interest in employees’ time (3) No damages for attempt to prevent tort (4) Unwanted emails not trespass to real property, and if they were, intangible trespass → damages (5) Transactions from alternative (6) Don’t propertize cyberspace (7) Legislative discretion

R.T.E.: SELF-HELP
Real Property: Common Law (Landlord/Tenant)
Rule: IF (1) LL legally entitled to possession, (2) Means of reentry peaceable,

THEN LL may rightfully use self-help to retake leased premises

 C: Berg: Retaking possession in tenant’s absence by picking & changing locks ~peaceable (even though cop present)
Rationales: (1) Policies disc. self-help; (2) T still asserting rt. to poss. (3) Tenant ~abandoned premises (4) History of animosity (5) Violence could easily have erupted

Real Property Modern Approach
Rule: ~Self-help to dispossess T in poss., ~abandoned or voluntarily surrendered

Rationales for Either: (1) Judicial Process (2) Endowment Effect (3) Risk of Erroneous Deprivation (4) Presumption that Present Possession gives Title
Personal Property 
Rule: IF (1) deprived party does not object, (2) repo w/o incident tending to violence

THEN there is no breach of the peace

C: William.: Taking of Williams’ car at 4:30 in morning by two repo men was legal Rationale: See above, Real Property

Why Difference? (1) Subjective Value Difference (2) Land ~Going Anywhere (3) Price of chattels would go up

R.T.E.: PUBLIC NECESSITY/PUBLIC INTEREST
Rule: Public & private necessity can justify entry upon another’s land

C:  State v. Shack (NJ S.Ct.): Owner cannot bar access to things significant to well-being of migrant workers, including governmental services and recognized charities/

Rationales (1) Title ~include dominion over destiny of persons ; (2) Congress. statute 

R.T.E.: COMMON LAW NECESSITY
Rule: Trespass justified if necessary to avoid a serious harm

Examples: (1) Distr. ship can dock on another’s (Ploof) BUT, if damages, Δ must pay (Vincent) (2) Cases involving danger to human life(3) Animals who cannot be immediately stopped at property line; (4) Traveler on suddenly, temp’ly obstructed HW

(5) Entry to save goods which are in danger of being lost or destroyed

R.T.E.: CUSTOM
Principle: Long-running, respected, important practices can establish right to trespass

C: McConico: customary right to hunt on unenclosed rural land in pursuit of game

Rationales: (1) Custom, importance of militia & activity (2) prop. owners fences

R.T.E. PUBLIC ACCOMODATIONS LAWS

Rationale: Implied duties imposed on persons who have chosen “common calling”

Minority View: “Exclude Only for Good Reason”
Rule: Owners who open premises to public cannot exclude unreasonably/arbitrarily (= people who don’t disrupt regular and essential operations of the premises)

C: Uston v. Resorts International Hotel: Resorts can exclude Uston for CC’ing only if exclusion reasonable (highly specific statute at issue doesn’t prohibit card-counting)

Majority View: “Exclude for (almost) Any Reason)”
Rule: Owners can exclude so long as no violation of civil rights laws (Brooks)

R.T.E.: STATE ACTION AND CONSTITUTIONAL TRUMPS

C: – State v. Schmid: Princeton must allow literature distribution on campus, b/c there constitutional rt. to distribute such at institute of higher education

State Action” Doctrine
Rule: State action cannot violate a constitutional right

Balancing Test: (1) Importance of prop. rt. asserted; (2) Importance of constitutional rt. asserted (in forum in which it is asserted) Add’l Cons: Worry about allowing states to segregate via private citizens “through the back door”

C: Marsh: State cannot criminally enforce co.-owned town’s prohibition on rel. leaflets

Rationales (1) Residents need to make informed decisions (2) Alt. allows company control of info (3) Distribution in town central essential to informing public

C: Shelley: 14th Amendment EP Clause prohibits state enforcement of racially restrictive covenants of use of land

C: Bell v. Maryland: Douglas Concurrence: 14th Amendment prohibits state enforcement of racial segregation in places of public accommodation

Goldberg Concurrence: 14th Amendment prohibits places of public accommodation from refusing service on basis of race; Rationale: 14th Amendment was meant to embrace the common law rule on rights to equal access to inns and common carriers

Dissent (Black): Trespass/right to exclude too important; worries about violence

ESTATES AND FUTURE INTERESTS

Quickclaim Deed: Owner gives whatever interest he has in land

Freehold Estate: Interests that are potentially infinite in duration or measured by a life

Presumption of Full Transfer: Owner presumed to transfer all that she has

Owner Dies Intestate: Estate to statutorily determined heirs, then escheat

Life Estate: Can’t be transferred by will; Pur Autre Vie: Transferred ends at LT death

Executory Interest: Interest in transferee that divests fee simple subj. to exec. limitation
Remainder: (1) Capable of becoming possessory immediately upon end of preceding estate; (2) Cannot divest a prior possessory estate or vested interest
C: City of Klamath Falls (Rules from)
Relation of Possibility of Reverter to RAP

Rule: If RAP voids an executory interest, 

(1) (if jurisdiction allows alienation of possibility of reverter) the prior interest (e.g., possibility of reverter in the grantor) becomes absolute unless the creating instrument specifies that the prior interest is to terminate whether the executory interest takes effect or not (City of Klamath Falls), OR
(2) (if jurisdiction forbids alienation of possibility of reverter) the possibility of reverter becomes absolute (City of Klamath Falls)

Rule on Corporations
Rule: Interests retained by dissolved corporation pass to corporate successors

RAP - Rationales
(1) Dead-hand control/alienability (2) Care for? (3) Breaking up large estates

WASTE
Rule: LT (non-owner) may not commit waste

Affirmative Waste: LT  aff. act on prop. that is (1)  unreasonable and (2) causes excess damage to reversionary or remainder interest (cons.: what is normal use?)

Permissive Waste: LT failure to act, that is (1)  unreasonable and (2) causes excess damage to the reversionary or remainder interest

Ameliorative Waste: LT aff. act. that (1) sign’ly changes prop. and (2)  mkt. val. ↑

Rationales: (1) LT user, ~owner, so may not act like (2) grantor’s intent (3) FI expec.

Consid.: (1)  What exactly testator granted to LT/FT (2) Does LT’s action mat. change what FI receives?
Objection: Efficiency Objection/Wealth Maximization Rule
“Isolated and Alone” Exception: IF estate (1) is “isolated and alone, worthless for its purpose,” AND (2) FI“substantially increased” by waste, THEN LT may commit waste

C: Melms v. Pabst Brewing Co.: Δ in good faith razed residential home in which it was LT; razing and reuse by Pabst substantially increased FI estate’s value

RESTRAINTS ON ALIENTATION
Restraints on Alienation of Fees
Rule: ~unreasonable limits on the grantee’s free alienation of a fee (struck out of doc)

C: Lauderbaugh: Impermissible: cond. limiting transferee’s freedom to retransfer land only to members of an admission-standardless Association

Rationale: No standards = fears of discrimination, caprice, whim

C:  Toscano: Impermissible: Condition prohibiting sale of land on penalty of reversion to grantor

Restraints on Land Use
Standard: Use restrictions generally do not violate the prohibition against restraints on alienation

Consid. (1) User: Group or a person? (2) Purpose: Socially beneficial? Charity?

Case: Toscano: Permissible: Grant to non-profit requiring use of land only by non-profit

Restrictions on Alienation of Life Estate: Generally okay
CONCURRENT OWNERS: BASIC

Presumption of TIC: JT creation → “as joint tenants with ROS”
Rationale: Right of survivorship may not always serve interests of co-tenants (e.g., if grantees are siblings, joint tenancy means only one set of grandchildren will receive interest)

TIC: Each interest (1) Inheritable (2) Conveyable (3) Devisable (4) Undivided: can possess whole Each tenant in common has right to possess whole of property

JT: Each interest (1) Conveyable (2) Undivided (3) Right of Survivorship

Rule: JT → The Four Unities

(1) Time: Joint tenants’ interests must vest simultaneously

(2) Title: Joint tenants’ interests must acquire title in the same deed or will

(3) Interest: Each joint tenant have same legal interest in property (FS, LE, etc.)

(4) Possession: Each joint tenant has a right to possession of the whole property

Severance of JT: If any of the first three unities destroyed, JT becomes TIC

Tenancy by the Entirety: Each (1) Conveyable (2) Undivided (3) ROS
Rule: Neither spouse can unilaterally transfer/encumber their share w/o other’s consent
Rule: TBE → The Four Unities + Marriage

Community Property: (1) Each spouse has a rt.to possess (2) Any alienation or encumbrance must be by mutual consent (3) Any prop. acq.  during marriage is CP

CONCURRENT OWNERS: SEVERANCE

Execution of a Mortgage: JT ~ severed when one joint tenant takes mortgage on interest

Rationale: (Lien Theory) Execution of a mortgage is lien, not transfer of title (Harms)

Alternate Rationale: (Title Theory) If only one JT took out mortgage, unity of tit. pres.

Status of Mortgage: Upon JT death, mortgaged interest (1) ends OR (2) survives

Lease: Diverging Views on whether a lease by one JT severs it
Property View: Lease as prop. interest implies lease severs JT by breaking unity of title

Contract View: Lease as contract does not entail breaking of unity

CONCURRENT OWNERS: PARTITION

Main Rule: Any JT/TIC can sue for partition for any reason or no reason at all, and court will grant request without further inquiry into the justness or reasonableness of the request

Partition in Kind:  Court divides prop. into parcels of equal value
Owelty: If court cannot partition property into parcels of equal value, court may order a money payment (owelty) from one party to another

Partition by Sale:  Court orders sale of prop., partitions according to tenant ownership

Rule (Delfino): PBS → (1) Physical attributes of land s.t. PIK impracticable or inequitable, AND (2) Owner’s interests would better promoted by PBS
Presumption in Favor of Partition in Kind
Rationale: (1) ~forcefully dispossess; (2) Seems clearly not in one’s interests if resisting

Agreement Restricting Partition: Often seen as unreasonable restraint on alienation

CONCURRENT OWNERS: OUSTER

Definition: Exclusive use by OT, either by (1) act of exclusion or (2) use that necessarily prevents CT from exercising rts. in the prop.

C: Gillmor: IF (1) CT makes clear, unequivocal demand to use land in exclusive poss. of OT, and (2) OT refuses to accommodate rt. to use the land, THEN ouster
(1) CT’s letter expressing intent to graze, requesting cotenant’s accommodation
(2) OT’s refusal to respond (3) OT’s continuing to graze land to max. capacity
Rules on Rent (see Gillmor)

IF ~Ouster, (1) neither cotenant must pay other cotenant(s) pro-rata share of FMV, (2) Cotenants who receive rental and other income from 3rd parties must pay pro-rata share of actual monies received
If Ouster, CT owed (1) pro-rata share of FMV of rent from OT (2) pro-rata share of FMV of rent to a 3rd party (not actual monies, which are often lower)

CONCURRENT OWNERS: MARITAL PROPERTY

Community Property States: Rules for division tightly connected to co-ownership
Common-Law States: principles of equitable division (unless pre-nup)
Rule: Spouses have an equitable claim to marital property
Considerations: (1) Joint efforts/expenditures (2) Contributions and services as a spouse, parent, wage earner and homemaker to the career potential of the other party
Restitution for Contributions Insufficient: Net present value

C: O’Brien: (1) Medical license is marital property (2) Wife worked throughout marriage to contribute earnings to degree, sacrificd opportunities, traveled to Mexico (3) 40%

REAL ESTATE TRANSACTIONS

Borrower = Mortgagor, Asset Owner; Lender = Mortgagee
Promissory Note: Specify payment terms, interest rate, consequences of default, etc.
“Nemo Dat”: No one can give that which he does not have
Good Faith Purchaser Exception

Rule: GFP gets title →(1) Seller’s title is voidable (2) Buyer purchases title for value
Recordation

Rule: Recordation generates constructive notice to all subs. purchasers in chain of title
Regimes

“Race” Rule: First of two property claimants to file has better claim (exception to GFP)
 “Notice” Rule: Subs. purchaser must have good faith/lack of actual notice of prior purchase before recording
 “Race Notice” Rule: Better claim requires good faith and first to record

Title Search & Chain of Title

Step 1: Buyer Finds Grantor in Grantor Index
Step 2: Buyer Finds Document under which Grant Got Title

Step 3: Buyer Checks Index to see if Grantor Previously deeded Title
Repeat Steps 1-3 for every Previous Grantor

LANDLORD/TENANT LAW: CAVEAT LESSEE

Rule: No Implied Duty/Warranty: LL has no implied duty respecting cond. of premises

C – Sutton: LL can recover unpaid rent even though animal food on land she leased to T was poisoned and killed some of his animals; LL didn’t know about condition

Rationales (1) Lease conveys property rt. (2) Allocation of risk to T (3) Tpresumed to be in as good or better position than LL to judge fitness of premises

Rule: Independence of Covenants: LL breach of lease covenant ~excuse Trent payment

C: Paradine: P. Rupert invasion doesn’t excuse tenant from rent

CQE Exception: Breach of CQE excuses T’s abandonment / non-payment of rent →
(1) Actual Eviction (physical ouster), OR (2) Constructive Eviction

Actual Eviction → LL (or agent) evicts T via physical exclusion (except “de minimis”)

C: Smith (Holmes, J): Wall protruding 9-13 inches onto tenant’s land is actual eviction

Rationale: Lease is an indivisible whole

Constructive Eviction → (1) Breach of express or implied duty (2) That substantially and permanently deprives tenant of beneficial enjoyment of possession (3) That causes tenant to abandon within reasonable time (See page 9 for Duties)

C: – Blackett: (1) LL breaches CQE b/c aware of noise complaints, able to stop them, fails to (2) Nonfeasance = to landlord’s failure to meet terms of lease

LL/T LAW: IMPLIED WARRANTY OF HABITABILITY

Rule (Javins): LL owes duty to T to maintain apartment and building in a habitable condition
Rationales (1) Minimum acceptable standard (2) LL-T power dynamic (3) (Anti) Contract Law: IW-Merchantibility (4) Building Codes: Can’t make contracts that violate the law/PP
Objections: (1) Pricing poor out of market (2) Most T’s infra-marginal

Standard for Habitability: Violations of building code (except de minimis)

 Waivability: 

Maj. View: Nonwaivable Rationale: Possible wider damages of viol.
Minority View (RSP) Waivable for consideration, except unconscionable/PP
Rem’s: (1) T may vacate (2) Spec. Perf. of IWH (3) Damages (4) Set Off (5) W/hold rent

LL/T LAW: SURRENDER AND ABANDONMENT

Surrender → (1) T Offers Leasehold (2) LL accepts by action inconsistent with T’s continuing right to the leasehold interest

Rule: IF surrender → T liable to LL for rent only up to time of surrender
Abandonment
Common Law: Abandonment →LL may (1) Treat as offer of surrender and accept

(2) Re-enter and re-let on T’s behalf (3) Do nothing, sue for rent (rationale: Lease = property)

C: Kerr: (1) NY Law said LLmaking new lease is acceptance of T’s surrender, unless prov.

(2) Lease term authorizing LL, upon default, to relet as T’s agent “or otherwise” construed to prevent LL from entering into new lease beyond term of T’s old lease

Modern: Duty to Mitigate: IF T abandons, LL must make reasonable diligence to relet 

Rationales: (1) Basic fairness (2) Lease as contract (duty to mitigate non-waivable) (3) Preventing economic waste

C: Sommer: Jerk LL refuses to help T, sues for rent instead of looking for new tenant

Burden of Proof: Falls to LL to prove reasonable diligence (rationale: LL in better pos.)
LL/T LAW: CONSENT TO ASSIGNMENT/SUBLEASE

Majority Rule: LL may arbitrarily refuse to approve
Rationale: Conveyance is interest in real property, LL need only look to T
Rationale: LL has rt. to realize increased rental value of his property, not T
Minority Rule: LL may refuse → commercially reasonable objection 
Rationales: (1) ~Unreas. Restraints; (2)  Duty of Good Faith and Fair Dealing 
Proper Considerations: Financial responsibility, suitability/legality of proposed use

Improper Considerations: Pers. taste, convenience, sensibility; LL ability to charge more
Waivability: Unclear, but possible; might be upheld if parties on par and provision was clear and unambiguous
C: Kendall: LL cannot refuse consent on demand for higher rent from assignee; that’s “commercially unreasonable” because he’s trying to get more than he bargained for
COOPS & CONDOS: BASIC

Coop: (1) Lease individual units perpetually (2) Collectively own building via shares 
(3) Maintenance fees (4) Board must approve buyers
Condo: (1) Own individual units (2) Collectively own common elements
(3) Maintenance fees (4) Freely alienable
Issues: (1) Inefficient Decisions (2) Decision Making Trans. Costs

COOPS & CONDOS: C&R RESTRICTIONS

Rule: Condo restrictions (if recorded) presumed reasonable/ enforced UNLESS

(1) Arbitrary (2) Imposes burdens on use that subst. outweigh benefits to residents
(3) Violates fundamental PP
Rationales: (1) ~Lawsuits (2) Stability & predictability (3) Alt. makes owners decide 

(4) C&R’s presumed eff. b/c written by incented developers

C: Nahrstedt: Restriction prohibiting pets upheld against indoor cat owner

COOPS & CONDOS: BOARD RULES/INTERPRETATIONS

Rule: Condo rules adopted by board, and interpretations of rules, must be reasonable (Basso)

Rationale: “Somewhat fetter board discretion”

COOPS & CONDOS: BOARD DECISIONS

BJ Rule: Court should defer to coop board (regarding termination UNLESS
(1) ~scope of authority (2) ~legitimately further corporate purpose (3) ~ good faith
Rationales: (1) Coop purposes – comm.. ben. envir. (2) ~ Undue ct involve.

(4) Relatively equal relationships
C: Pullman: Term. of lease upheld on business judgment and not competent evidence standard 
(1) Lease contained “objectionable” provision (2) Bd. collected highly corrob. evidence
(3) Scheduled hearing, gave notice (4) T’s present (75%) voted unan. to evict
(5) Evidence presented in finding (6) Bd. to give tenant proceeds of sale of his unit
NUISANCE

Substantial: Normal sensitivities? Suitable to locality?  
Noninvasive Intr.: ~ nuisances; e.g. (1) Light & Air (Font.) (2) Aesth. Nuisances
· Exceptions: (1) Spite Fences (2) Graveyards 

N Per Se: (1) Activity obj’le & enjoinable N/M what OR (2) against law defining nuisance

Injunctions: Holdout Problem

Damages: Loss in FMV

Threshold Test: (1) Substantial (2) Intentional

Objections: Overenjoins

C: St. Helen’s: Δ copper factory enjoined; unsuitable to land, killed plants, π 

C: Boomer: Court issued injunction conditioned on damages
RST → (1) Substantial (2) Intentional  (3) Unreasonable 

Unreasonable → (1) Balancing Utilities OR (2) Serious Harm OR (3) Severe Harm

Objections: (1) Low income people (2) Prop. to liab. rule (3) Ignores subj. Value

Legislation favors: We can always regulate (correct underenjoining)

C: Hendricks v. Stalnaker (Hendrickses can’t install septic tank because it would be unreasonable interference with Stalnaker’s use of land via water well)

EASEMENTS: BASIC

Def: (1) Non-possessory interest in another’s land (2) entitles limited use/enjoyment

(3) protection against 3rd parties (3) ~revocable by will (license)

(4)  ~ normal incident of  possession (5) capable of creation by conveyance
In Gross: Unless assignable, ends upon grantee’s death

Appurtenant: Passes with the property it benefits

CL Negative: (1) Block sun (2) Flow of air (3) Subjacent/lateral support (4) flow of water

Creation: In writing (SoF) unless (1) Implied (2) Prescriptive (3) Estoppel

Termination: (1) Deed (2) Common ownership (3) AP (4) Abandonment (5) Misuse if impossible to sever increased burden w/o termination
EASEMENTS: MISUSE

Rule: DT may not use easement to benefit non-appurtenant premises
Rationale: Clear-cut rule (vs. reasonableness); ST’s reas. expectations; pro-bargaining
· Injunctive Relief: : If impossible to distinguish, Ct. may enjoin until possible
C: Penn Bowling: DT may not use easement over ST prop for benefit of his bowling alley
EASEMENTS: RUNNING WITH THE LAND
Rule: Runs with Land → (1) notice (2)  intent to run

Means of Notice: (1) Actual (2) Constructive (Grantee’s Deed) (2) Inquiry
Ex Ante: Motivate bargaining BUT extortion (Schwab, Penn Bowling)

Ex Post : Fair to DT BUT moral hazard problem (Warsaw, Holbrook)

EASEMENT IMPLIED BY NECESSITY (IN LAW) →

(1) Common owner severed (2) Severance caused necessity (3) Strictly necessary

C: Schwab: LOs ~entitled to  easement by necessity to access road b/c

(1) Parcel ~ L-locked at severance (2) Difficulty is not necessity (3) π sold access
EASEMENT IMPLIED BY PRIOR USE (IN FACT) →

(1) CO severed (2) CO exercised long prior use (3) apparent (4) easement reas. necessary

Consideration: Reflected in Price?
PRESCRIPTIVE EASEMENTS →

(1) Actual use (by DT or agents) (thus ~ negative easements by prescription – Font.)
(2) Open and notorious 
(3) Hostile
(4)Continuous and uninterrupted (pres. hostility)
(5) Definite/Certain line of travel

(6) SOL
Rationales: (1) ST could have bargained but didn’t (2) Protects attachment/reliance
Injunction - Obstruction Removal: Court may order removal of obstruction to a presr. easement, depending on (1) Δ innocence (2) degree of encr./ π’s injury (3) balance of hardships

C: Warsaw: Removal ordered b/c encr. Begun during litigation

Damages – Value of Easement: π ~obligated to compensate Δ for FMV (rat.: ~litigation)

Damages – Removal  of Obstructions: Court may require π to compensate Δ depending on  (1) Δ innocence (2) Degree of encroachment (inj. to π) (3) Balance of hardships
C: Warsaw: Compensation not required b/c encr. building willfully begun after litigation 
Objections: (1) Pres. easements like eminent domain (2) Golden Press (3) Pres. easements increase litigation (4) Requiring comp. still protects easement (5) Pref. for planned use, ~tres.

EASEMENTS BY ESTOPPEL →

(1) DT receives ST consent (2) ST (should) know DT will rely (3) DT reas. relies to mat. detr.

Duration: “As long a time as its nature calls for”
Rationale: Unconscionability
C: Holbrook: DT gets estoppel easem. b/c (1) consent to use road (2) DT’s wide uses, to detr.

COVENANTS - BASIC

Def:  Contract in which ST agrees to restrictions on the use of land for another’s benefit
Required Writing

REAL COVENANTS

Burden to Run → (1) Intent to Burden (2) Hor. & Ver. Privity (3) T&C

Benefit to Run → (1) Intent to Benefit (2) Ver. Privity (some estate) (3) T&C
EQUITABLE SERVITUDES

Burden to Run → (1) Intent (2) Notice (Actual, Constructive, Inquiry) (3) T&C
Benefit to Run → (1) Intent (2) T&C

COMMON PLAN (IRRC)

Rule: IF (1) CO of lots “so situated as to bear relation” sells lot w/ cov’s benefitting retained land, and IF (2) subs. purch. have not. THEN cov’s impl’d as burdens and benefits on SP’s 
Rationales: (1) Protect owner’s expectations
C – Sanborn: Defendant had inquiry notice b/c could see uniform character of 97 lots
CONSERVATION EASEMENTS

Def: Restricts future development

Negative Covenant in Gross

Rationales: (1) Protecting land (2) Tax deductions

Objections: (1) Dead Hand Control (2) Tax Subsidy (3) Lack of Public Input

TERMINATION OF COVENANTS

Changed Conditions: IF, b/c of changed conditions w/in subdivision, enforcement of covenant would be inequitable & oppressive upon π, and IF (2) enforcement ~ben. adjoining owners THEN covenant iunenforceable
C: Bolotin v. Ridge: Ct. refuses to terminate on no economic loss alone
Rationale: Protect expec’s, esp. of O’s; parties bargained; developers trying for windfall
Abandonment → habitually and substantially violated; ~ few violations
Rationale: Enforcement under conditions of abandonment inequitable
C: Peckham: Operation of 4 home businesses in a development of 40 lots ~ abandonment
Laches → Potential π (should) know he has a cause of action (2) Unreas. delay (3) damage to Δ from unreas. delay 

C: Peckham v. Milroy
Equitable Estoppel/Acquiescence  → (1) Admission, statement, or act inconsistent with the claim asserted afterward (2) Other party reas. relied (3) Injury upon repudiation
Others: (1) Unclean Hands (2) Public Policy (Shelley) (3) Waiver

REGULATORY TAKINGS
Considerations Against Lucas Per Se Non-Taking: 

(1) Use long been engaged in (2) Other LO’s permitted to continue use denied to π\

Considerations For Lucas Per Se Non-Taking: Changed circumstances (Lucas)

Palazzolo Rationales: (1) Reg. cannot be background principle for some owners & not others

(2) No expiration date on takings clause (3) Locke – limit gov’t power to reshape prop. rts.

Palazzolo Objections: (1) Taking occurs when reg. adopted (Stevens) (2) No limit to cause of act.

(3) Opportunistic developers/speculators

“Background Principle of State Law”

Scalia in Lucas
· “…must inhere in the title itself, in the restrictions that background principles of the State’s law of property and nuisance already place upon land ownership.”
· Compensable regulatory action “does not proscribe a productive use that was previously permissible under relevant property and nuisance principles”
· The inquiry “…will ordinarily entail (as the application of state nuisance law ordinarily entails) analysis of RST
Kennedy in Palazzolo
· “We have no occasion to consider the precise circumstances when a legislative enactment can be deemed a background principle of state law…”
· “Lucas … explained in terms of those common, shared understandings of permissible limitations derived from a State’s legal tradition”
Loretto Rationales: (1) R.T.E. fundamental (2) Proof problems (3) Reas. expectations
Considerations Against PPO: (1) “Classic…Easement (2) Use & Manner Restr. (3) Public

Penn Central Pro-Taking: (1) Physical inv. (2) Not General/Burden Few (3) Inter. w/ RIBEs

Penn Central Anti-Taking: (1) Public (2) Prevent Harm (3) Reciprocal (4) Current use/reas.return

(5) Reas. # of/econ. viable uses (6) Brief moratorium only (7) TDRs (8) State, ~Fed. (9) Rt. to Dest.
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