Property Outline
I. What is Property? Dueling Conceptions of Private Property
1. Two Conceptions of Property: 

i. Property as a right to a thing, good against the world.
A. Essentialists: seek a single true legal definition of property, something along the lines of property conferring exclusive sovereign control over some external thing

1. Blackstone: “…that sole and despotic dominion which one man claims and exercises over the external things of the world, in total exclusion of the right of any other individual…”  

2. Exclusion thesis: right to property is a right to exclude others, grounded by the interest we have in the use of things

ii. Property as a bundle of rights, with content that varies according to context and policy choices
A. Skeptics: fruitless to seek a single canonical legal conception of property. 

B. Bundle of Rights
1. Right to Possess

2. Right to Exclude

3. Right to Use and Enjoy

a. Active: Right to do.

b. Passive: Right to be protected to do.

4. Right to Convey

a. Trespass to Land

i. Jacque v. Steenberg Homes (1997) p. 1 [No Harm, Strong Liability]
A. Easiest route to deliver mobile home was across Jacque’s land. Steenberg crossed despite protests.  Court held both individual and society have significant interests in deterring intentional trespass to land, regardless of a lack of measurable resulting harm.  Recognizing the individual’s right to exclude others from private property.  

1. Upholding interest makes people less likely to resort to ‘self-help’ remedies 

a. Policy: Protecting land puts the onus for harm on invader with punitive damages.

i. People will invest more in protected land, reinforces privacy/autonomy/liberty, physical safety and security expectation.

B. Nominal damages can support a punitive damage award in an action for intentional trespass to land (i.e. any intentional intrusion that deprives another of possession of land, even if only temporarily).

1. Intentional trespass to land = strict liability tort.
ii. Hinman v. Pacific Air Transport (1936) p. 9 [Slight Harm, Balancing Test, No liability]
A. Airport next to Hinman’s land; planes cross 100 ft above his property.

B. Court didn’t follow the Ad Coelum doctrine: Whoever owns the soil owns also to the sky and to the depths.
1. Held the air, like the sea, to be incapable of private ownership except to the extent it’s actually used or occupied.
2. Doctrine created before modern air travel. Transaction costs too high to abide by Ad Coelum.

2. Trespass/Nuisance Divide: 
a. Distinction: 

i. Trespass involves invasions of land by tangible objects (interference with right of exclusion/possession)
ii. Nuisance involves interference with right to use/enjoyment of land.
A. Intentional

B. Unreasonable

b. Nuisance

i. Hendricks v. Stalnaker (1989) p. 22 [Extreme Harm, Reasonableness Test, No Liability]
A. Question whether a water well was a nuisance since it prohibited the installation of a neighbor’s septic system.

1. Placement of well was definitely intentional, but not malicious.

2. Court held it was NOT a nuisance because the well was a reasonable use of the land.
a. Reasonableness measured by balancing competing landholders’ interests.

i. Well: pulls water out from the ground.

ii. Septic tank: leaks into the ground.

B. Recovery only allowed if plaintiff’s right to use/enjoyment suffered significant harm.
c. Exclusion and Governance

i. Two strategies for delineating property rights:
A. Exclusion: Decisions about resource use are delegated to an owner who acts as the manager/gatekeeper of the resource.

1. Used when a resource has multiple potential uses; owner has discretion to choose which use is most valuable.

2. Task of judges/law is to back up the owner’s authority.

B. Governance: Prescribes rules about prohibited and permitted uses without considering all possible uses.

1.  Derived from social norms, contracts, government regulations, or the common law.
d. Coase Theorem
i. Doesn’t matter how the law sets initial entitlement; bargains will be made to have entitlement end up where it’s the most efficient to be.
A. Bargain will happen to point where access is not more costly than exclusion.
B. Assumes low transaction costs and rational maximizers.
1. In REAL world, there are always transaction costs.
2. Thus, it’s actually very important where the initial entitlement is set.
a. Wealth Effects: may not be able to buy entitlement if you’re not awarded it in the beginning.
e. Resolving Property Disputes by Contract (“Coasean Bargains”)
i. Can be cheaper than litigation.  But can be prevented by high transaction costs:
A. Assembly problems – Difficult to assemble property rights from a large number of owners

B. Bilateral monopoly – Property owner needs something that can only be provided by one other person; each party has nowhere else to seek an equivalent transaction.

1. Increases likelihood that one or both parties will bargain strategically.

2. If parties get off on the wrong foot, can lead to bad blood.  

3. Repeated Trespasses

a. Baker v. Howard County Hunt (1936) p. 42
i. Trespasses: Hounds trespassed 4 times over 5 years. Once, Baker shot dogs to get them off his property (messing with his chickens, crops, rabbits, had bitten his wife before, etc.)

ii. Holding: Rights of the fox hunter are subordinate to rights of the landowner.

A. Dog owner not usually liable for trespass of dog by its own volition.

1. Here, owners knew of dogs’ propensity to trespass.
B. Issue of whether Baker had unclean hands by shooting the dogs (traditionally, equity required clean hands).
1. Baker shot dogs because they were actively harming his property; not for mere trespass.

iii. Equity will not enjoin a mere trespass. Requires:

A. Clean Hands

B. Remedies at law are inadequate

1. Irreparable injury or trespass destroys use/enjoyment of property (through repeated trespass)
4. Property v. Liability Rules

a. Calabresi & Malamed

i. Property Rule: Someone who wishes to remove the entitlement must buy it from the holder in a voluntary transaction.  

A. Cannot be taken without holder’s consent.

B. Parties selling and buying determine the value

C. State decides who gets the initial entitlement, but not the value of the entitlement.

ii. Liability Rule: Someone can destroy the initial entitlement if willing to pay an objectively determined value for it.

A. Forced sale, no consent.

B. State determines initial entitlement and its value.

iii. Inalienable Entitlements: Transfer NOT permitted between willing buyer and seller.

A. State determines initial entitlement, compensation if entitlement taken/destroyed, and to forbid its sale under set circumstances.

B. Limits/regulates grant of entitlement, rather than protect it.

	Mode of Protection (
	Property Rule
	Liability Rule

	Entitlement:
	
	

	Plaintiff

(Invadee)
	1) π has complete discretion to consent or not. Liability backed by an injunction.

(Injunction requiring building to be torn down, Pile)
	2) Δ who values entitlement more than the court-set price can invade if willing to pay. Liability backed by damages.

(Δ can take π’s entitlement without consent, upon payment of court-determined damages/FMV, Golden Press)

	Defendant

(Invader)
	3) If π wants to exclude, π has to pay the invader.  No liability at all; entitlement rests with the Δ; Δ cannot be forced to give that right up. 

(Bldg stays put and π can have it removed only by getting Δ’s consent, Hinman)
	4) π can pay a reasonable compensatory price set by court to obtain a right to exclude; π ends up being able to purchase entitlement.

(π can force Δ to give up entitlement in exchange for a payment, Del Webb)


iv. Choose between these factors according to economic efficiency, distributional preferences, and other justice considerations

v. Coase
A. Low Transaction Costs – Property Rules.

1. Entitlements can be easily bought/sold.

B. High Transaction Costs – Liability Rules.

1. Solves holdout and assembly problems. 

5. Building Encroachments

a. Arises when A builds a structure thinking it’s on A’s land, but a portion happens to be on B’s land, creating a continuing trespass through a building encroachment. Initial trespass is unintentional (becomes intentional once Δs know of it).
b. Pile v. Pedrick (1895) p. 50 [RULE #1]
i. Inaccurate survey makes a foundation stone ~1 inch over property line, underground.

ii. Court requires defendants to take the wall down from their side to move the stone.
A. Doesn’t weigh costs/benefits at all.
B. EX ANTE approach: hard-line rules are effective.

c. Golden Press v. Rylands (1951) p. 51 [Technically RULE #2, but in effect RULE #3 – Damages are nominal so the entitlement essentially rests with the Defendant]
i. Facts do not distinguish this case from Pile.
ii. This court places high emphasis on a Balancing Test: initial good faith, minimal actual damage, expense of remedying trespass is very high.

A. EX POST approach: fairness plays a bigger role.

d. Under the Coase Theorem, it wouldn’t matter which rule (Pile or Golden Press) the court chooses.

II. Acquisition of Property
1. By Capture/Occupancy (First Possession)
a. Wild Animals
i. Pierson v. Post (1805) p. 81
A. Post in pursuit of fox on uninhabited beach; was in sight of fox when Pierson, knowing of Post’s pursuit, kills and takes fox away.

B. Rule of Capture:
1. Occupancy is required to “take” wild animal: must deprive animal of its natural liberty and bring animal within one’s certain control (not necessarily physical control)

a. Mortal wounding with continued pursuit.

b. Traps without wounding.

c. ** Mere pursuit is not enough **

i. Dissent wants to say: Mere pursuit + reasonable/inevitable capture = enough. Protects the hunt.

ii. Majority’s holding protects the actual killing of the fox (bottom line: more dead foxes)

C. Landowners have constructive possession of wild animals on their property.

1. Rule of Capture would be irrelevant had land been owned. Pierson and Post would be trespassers and neither could capture.
2. Hierarchy (Title is relative; comes down to who was 1st in time)

a. True owner: already gained and kept title to animal before it entered someone else’s land.

b. Landowner: constructive possession

c. Prior captor

d. Captor

e. Hunter

f. Malicious Interferer

ii. Keeble v. Hickeringill (1809) p. 92

A. Neighbor shot guns that frightened away birds from π’s decoy pond (used for his livelihood). 

B. Recovery allowed because Δ maliciously disturbed π’s productive use of the land (as opposed to competitively using adjoining land).  Interference v. Competition.

1. Deliberate, malicious interference is actionable. Competition is not (encourages markets).

2. Property Right = right to conduct business free from wrongful interference.
a. Post’s lawyer should have never conceded occupancy. Post had right to continue in his pursuit, uninterfered with.

iii. Ghen v. Rich (1881) p. 88
A. Whaler shoots whale with bomb-lance; whale sinks and shows up 3 days later. Finder paid a finder’s fee.

B. Whalers are seen to do everything possible to gain certain control (limited by technology).
1. CUSTOM recognizes the finder’s importance.

2. Unlike fox hunting, whaling is an economic activity that would come to a halt if custom not adopted.

b. Other Applications of First Possession

i. Eads v. Brazelton (1861) p. 102

A. Brazelton found a sunken ship and marked its location ( NOT enough to claim title. Marking its location did not constitute “hot pursuit.” (He left for some other wreck and retuned much, much later).

1. Ghen: claim arises when everything reasonable has been done; Brazelton did not leave his boat over wreck. Want to encourage efficient pursuit.

ii. Popov v. Hayashi (2002) p. 108

A. Popov caught ball, but was mobbed and Hayashi obtained the ball. Popov claimed he was the first possessor.  Judge wimped out with Solomonic judgment: ½ and ½.  
1. Split entitlement, since Popov had pre-possessory interest, and Hayashi had first unambiguous possession; each had a superior claim good against the rest of the world.  

B. Baseball should have gone to Hayashi; he’s the only one we KNOW for sure had possession. Popov has burden of proof; failed. Not a case about interference (Hayashi was not interferer).

iii. Hammons v. Central Kentucky Natural Gas (1934) S.1

A. Gas company emptied field; injected gas from another site into this empty field (for storage). Hammonds sued in trespass.
1. Oil & Gas Basic Rule = Rule of Capture. Like wild animals, oil and gas, moves of its own volition; doesn’t respect boundaries.

2. Company not liable for trespass. Filling empty reservoir like setting wild animal free into its natural environment again. (Restored to natural setting).

B. Suppose Hammonds wanted to drill herself:

1. Gas company = Captor 1

a. Drilling equipment ready and waiting; can drill at any time (like having wild animal on leash)

i. CERTAIN CONTROL

C. Suppose gas was not injected into the field, but was already there:

1. Under Rule of Capture, each surface owner was entitled to extract as much as they want.

2. Leads to overinvestment in capture technology, pollution, and depletion of the gas field…

c. Open Access and the Commons

i. Commons, Anti Commons, and Semicommons

A. Tragedy of the Commons: Resource owned by everyone is owned by no one.

1. For open-access resources, entry is free and users have neither the rights nor incentive to manage or invest in the resource.  Problems arise when independent actors have incentive and ability to withdraw, at will and on a large scale, resources from an open access asset.

B. Anticommons: Too many have the right to exclude, so no one is able to use a resource.  Opposite of a commons, where too many people have a right of access.

1. Both situations have individuals with an incentive to act in a way that imposes costs on others.
C. Semicommons: Resource is subject to private exclusion rights in some uses/dimensions, but is open access for other purposes/dimensions.
ii. Alliance Against IFQs v. Brown (1996) p. 1127

A. Cap & Trade regulation implemented. Goal = cap on how much total fish can be taken. 

B. Potential problems with regulation –

1. Arbitrary: choice of 3 years prior to state regulation to grant entitlement; some people got shut out who had a good claim.

a. Reasonable enough to be upheld.

2. Boat owners, not the fishermen, got the entitlement.

a. Owners invest tangible resources; reward those who make big investments.

b. Too many fishermen: administrative nightmare – too hard to keep track of individual catches, easier to do so for boats.

2. By Creation

a. Hot News: Quasi-Property Right
i. INS v. AP (1918) p. 135
A. INS took published AP reports and republished the information as its own.  INS claimed that the value of the news had been extracted when it was disseminated and was therefore available as abandoned property.
1. Abandonment extinguishes property rights; is a question of intent. AP had no intent to abandon its rights to the news with respect to its competitors.

B. Court distinguishes AP’s right in its news as a quasi-property right, good against competitors – but not all the world.
1. Quasi-property right like an in personam right (instead of in rem, which property traditionally is)

2. No sow, no reap principle: discourages free-riding, encourages AP to continue in its investment.

a. *** INS still good law, but limited to its facts. No general principle of “no sow, no reap.”
b. Right of Publicity

i. Midler v. Ford (1988) p. 147

A. Ford asked Midler to perform for commercial; she refused. Ford used another singer, who was told to sound as much like Milder as possible.

1. Midler’s claim = misappropriation of sound of her voice; not voice itself.

B. Distinctive voice of a professional singer, which is widely known = quasi-property right.
c. Copyright

i. Information, designs, etc. are copyable. If we don’t provide protection, there will be no incentive to create these things. 

A. Problem = too much protection (creates a monopoly) and prevents things from entering the public domain (our culture).

B. Answer = limited monopoly (by time and scope)

C. Fair Use Exception: criticism, comment, news reporting, teaching, scholarship, or research.

1. Acknowledgement of free speech concerns, but unpredictable. Criticism/parodies given more latitude.
ii. Eldred v. Ashcroft (2003) p. 1089

A. Plaintiffs: in business of using expired copyrights. New law extends length of existing and new copyrights. Holding = Congress is constitutionally allowed to increase expiration date of existing copyrights.

B. Problem: works with existing copyrights have already been created (incentive argument doesn’t apply).
1. Creator doesn’t usually benefit from extension, but Companies might put value on potential extensions when contracting to purchase copyrights.

d. Inventions

i. Trenton Industries v. A.E. Peterson (1958) p. 154
A. Adler invents a high chair that folds more compactly; showed it to a manufacturer, who examined it and turned down a contract to sell. Manufacturer made and sold similar high chair after seeing design.
B. Two counts:

1. Patent infringement for using design.

a. Patent (in rem right) is invalid; doesn’t rise to level of “inventiveness;” court says design was an obvious next step. Monopoly only given for truly novel inventions (otherwise would inhibit ingenuity).

2. Unjust enrichment for marketing high chair.

a. Court found a violation of Adler’s in personam property right; had right to not get idea stolen (quasi-property right).

3. By Accession & Ad Coelum

a. Principle of Accession (Broad): family of doctrines where ownership of some unclaimed or contested resource is assigned to the owner of some other resource that has a prominent relationship to the unclaimed resource.  

i. Doctrine of Increase: offspring of domestic animals belong to whoever owns the mother animal.
A. Rule, not a standard.

ii. If I am in possession of X, and if there is some especially prominent relation between X and some “inferior” object Y, then this is enough to establish a prominent relationship between me and Y.
A. Oil and gas reserves under the North Sea. Right to exploit allocated to countries with nearest coastlines (arbitrary) Divide by area or value…?

iii. Doctrine of Accession (Narrow): Common law doctrine that applies when someone mistakenly takes a physical object that belongs to someone else and transforms it through labor into a fundamentally different object of greater value. Final product now owned by transformer.
A. Wetherbee v. Green (1871) p. 166
1. Wetherbee got permission from a non-owner to cut down timber in good faith. Converted timber into barrel-hoops (expended labor/money to make more valuable).  
2. ISSUE: compensate true owner with the old value of the trees or the new value of the barrel-hoops.

a. Liability Rule – Don’t want to over-compensate true owner. Doing so would (a) discourage manufacturers and (b) award opportunistic owner

b. Δ’s labor gave timber nearly all its present value. 

i. Lockean Notion – Mixing your labor with objects can make the final product your own.

c. Since taking was in good faith, court let Δ keep the barrel-hoops and compensate the π in damages for unintentional trespass.  

b. Ad Coelum Rule

i. Edwards v. Sims (1929) p. 175
A. Edwards discovered a cave with an entrance on his land, and began a business (built hotel, advertised, developed interior of cave for safety). Neighbor sued claiming a portion of the cave was under his land, seeking compensation.  Lee undertook a survey of the cave, but Edwards protested. 

1. Survey = unquestionable trespass.

B. Majority requires the survey since it would resolve the conflict (based completely on ad coelum).
1. Ad Coelum (or rather, ad infernos) makes sense here: stuff underground contemplated by Romans; flying not. Must tolerate survey trespass in order to determine if Edwards is committing a continued trespass on Sims’ land.

C. Dissent argues cave should belong to whoever controls an entrance to it. Since Sims has no entrance, he can gain nothing from preventing a trespass by Edwards and shouldn’t be allowed to interfere.
1. Prefers Lockean principle: he who owns the surface owns everything under the earth that he can take and use for his own profit/enjoyment.

a. Incentive issue: Sims then has an incentive to create his own entrance.

4. Finders (Sequential Possession)
a. A finds, B takes from A.

i. A wins.

ii. Amory v. Delamirie (1722) p. 220

A. Rule: Finder has a property right to keep the found item from all except the True Owner.

B. Policy: getting stuff back to original owner by moving property “backwards.” Discourages theft.

b. A finds jewel on train. A loses jewel in cab. B finds jewel in cab. A discovers B has it.

i. A wins.

ii. Clark v. Maloney (1840) p. 222

A. FIRST IN TIME RULE. Finder 1 has superior title against Finder 2 (but not against True Owner).

B. If A can prove he had the item first (and didn’t abandon it), he wins. 

C. Same policy as (a); want to get property back to True Owner.

c. B steals watch from A. C steals watch from B.

i. B wins. Note: B (Thief 1) sues C (Thief 2) ( No “Finders”

ii. Anderson v. Gouldberg (1892) p. 224

A. Rejection of the jus tertii defense: not allowed to bolster your own claim to a chattel by pointing to superior title of some third party not before the court.

1. Court will only determine who has superior title between the parties of dispute, not between them any everyone else in the world.

B. Policy: giving it back to Thief 1 may get it back to True Owner, A.

d. B steals watch from A. B loses it. C innocently finds the watch. B sues C.

i. C has present possession; thus, burden is on B to show a better claim.

ii. Black Letter Law says B should win. Realistically, courts will see that C wins.

A. Asking “HOW did person come into possession?” makes things complicated and expensive. (“Is A really, really, really the True Owner?”)

e. A finds diamond. A drops it. B finds it.

i. A’s argument: I had prior, actual possession (i.e. I had it first).

ii. B’s argument: Prove it (if A proves, B will say: but you abandoned it).

A. Abandonment is tricky: is a matter of intent.

f. A leaves bike in park and tells B: “I left my bike in the park for you to have. Go get it.” Before B gets it, C finds the bike and takes it.

i. B wins (constructive prior possession)

A. “I had all the rights that A has because I’m the transferee. No need to have actual, prior possession.”

ii. Policy: Encourages contracting between voluntary parties.

g. A sells bike to B. A then sues B for the bike.

i. B wins.

ii. Nonderogation From Grant: not allowed to derogate from grant by claiming prior possessory rights against a grantee.

iii. Policy: Protects our system of voluntary transfer.

h. A sells bike to B. B loses the bike. C finds the bike. A sues C for recovery.

i. Could go either way. Open for argument.

ii. A’s argument: Of course I can’t win against B, but why should that count against C?

A. Maybe A is in better position to give to B (True Owner) since they know each other to some degree.

iii. C’s argument: Wants to point to B’s title, but cannot (jus tertii claim).
A. BUT to protect system of voluntary transfer, A’s title needs to extinguish as soon as it is sold.

i. Bottom-line: Who had it first? Present Possession gives title that’s good against all the world except:

i. (1) Prior Possessor, and

ii. (2) His Successor in Title.

5. Competing Principles of Acquisition 

a. Five competing principles for original acquisition: 
i. First possession
ii. Discovery (first to discover some thing, so has a unique claim to it)
iii. Creation (first to possess some new or novel thing)
iv. Accession (possession of one thing is determined by possession of another thing to which the first has a prominent relationship)
v. Adverse possession (someone possessing a thing for a long period of time such that the rights of the original owner are extinguished).

b. First Possession v. Accession
A. Fisher v. Steward (1804) p. 227
B. π (first possessor) discovered a bee hive on Δ’s land; marked it. Δ cut it down and claimed the honey

C. Δ wins. 

1. Accession of Wild Animals

a. Ownership of bees, because hives are fixed in one location, is closely tied with ownership of the land.

b. Other wild animals, not so much (because they tend to roam).

2. PLUS: Trespassers who find things on another’s land are not entitled to what they find.

ii. Goddard v. Winchell (1892) p. 229
A. Meteorite buried itself 3 feet under the ground of land lease to a tenant. Tenant’s friend (First Possessor) dug it out and sold it. Tenant did not have mineral rights. Landlord (Landowner) sued and won.

1. Nature causes soil and parts of it to move from one’s land to another all the time.

2. We don’t know/care about origins of rock – once it is imbedded itself in soil, it becomes part of that soil.
iii. Hannah v. Peel (1945) p. 234
A. Military occupant (Finder/First Possessor) of a house found a brooch in a window crevice; turned it into police. True Owner wasn’t found, so police gave the brooch to the house’s owner (Landowner). Land Owner never knew about the brooch.

B. Finder wins.

1. Things physically IN the land have a special significance compared to things found on top of it.

a. LO never in possession of the brooch; wasn’t attached to the land and he didn’t know about it.

iv. Finder Wins Over Landowner If…
A. Thing was LOST in the ordinary sense (as opposed to being mislaid)

1. Lost ( Finder

2. Mislaid ( Landowner

a. Policy: getting it back to True Owner, but may reduce incentives for LO to act commendably.

B. Thing has been lost for a CONSIDERABLEAMOUNT OF TIME.

1. If a considerable amount of time has passed, it doesn’t really matter if Thing was lost or mislaid.

a. Matters only for short periods of time b/c then, TO might still be looking for it.

C. Finder acted COMMENDABLY.

1. Finders who just keep it don’t really get sued (LO would never know about it).

2. Trespassing Finders do not get to keep the Thing.

D. Landowner NEVER IN POSSESSION of premises.

1. Home has a very special place in property law; constructive possession of things inside a residence given to Homeowner. Private office also gives such possession, though not as strong.

2. Hannah court makes big deal about Peel never having lived on the premises.

E. Landowner NEVER KNEW of the Thing.

1. Constructive Possession granted if Landowner knows that the Thing is on their land. (Wouldn’t even be considered a “Finders case”)

2. If thing is IN/UNDER the ground, Landowner gets it.

F. Finder is going to wind up losing to Landowner in MOST cases. Finder does not win when…
1. Landowner already owns the thing.

2. Finder is a servant/agent of the Landowner.

3. Finder trespassed (i.e. was on Landowner’s land without permission).

6. Adverse Possession

a. Important departure from “First in Time” Rule. Used only someone is able to show better title to land than the AP

i. When an owner sits on her right to exclude and the SOL for challenging unlawful entry expires, original owner is barred from asserting right to exclude and a new title springs up in the adverse possessor.  
ii. Adverse possessor becomes the true owner and can exercise the right to exclude against the world, including the original owner. Applies to real and personal property.  

iii. Once you gain adverse possession, all prior trespasses not counted against you. Title goes back to time of entry.

b. Requirements: The Statute of Limitations must run, and…the adverse possession must have been 

i. Actual – Gives true owner opportunity to bring action for trespass, etc.
A. Varies according to the property’s purposes. (Ewing: gravelyard)

ii. Exclusive – Shows adverse possessor has possession and is excluding true owner
iii. Open and Notorious – Gives notice to true owner
iv. Continuous – Show SOL began to run at original entry
v. Adverse under a Claim of Right (without permission of TO) or under Color of Title (paper giving right to land).

A. Majority JXs – Objective Ewing View: Was AP acting like a TO?
1. Ewing v. Burnet (1837) p. 194 [Two-timing Original Owner]

a. Burnet has invalid deed to property, but uses it as though rightfully his (pays taxes, digs for & allows others to dig for gravel). Ewing inherits land from rightful owner, brings ejectment action against Burnet who has adversely possessed it for 21 years.

B. Minority JXs – Claim of Right requires good faith.

1. Carpenter v. Ruperto (1982) p. 203

a. Lady fenced in 60 feet of the neighbor’s property, planted grass, built a driveway, propane tank, used it, etc. for 30 years. She investigated the property line at the courthouse and knew it belong to the neighbors even though they didn’t use it. Court rejected her adverse possession claim because of a lack of good faith claim of right. Doesn’t want to recognize squatters’ rights.

C. Third View – Claim of Right requires bad faith (you have to know you don’t own it, but claim it anyway).

c. Privity

i. Howard v. Kunto (1970) p. 308

A. Description in deed did not match houses (Deed says X, house actually on Y.)

B. AP requirements depend on nature/condition of property (so summer home does not destroy continuity of possession).

C. Privity is usually required for tacking; recognizes the need for a reasonable connection between successive occupants of real property so as to raise their claim above status of trespasser.
1. If successive possessor possess residence without consent of prior possessor ( NOT privity.

d. Adverse Possession Against the Government

i. AP can’t be claimed against the federal government and some states. Other states have longer SOL against the government than private owners. Some do allow AP though.
e. Purposes of Adverse Possession

i. Psychological attachment to land: more detrimental to lose something you had than to gain something you didn’t.
ii. Reward those who make productive use of land; penalize those who don’t

A. Problem: privileges active exploitation of land rather than passive, preservationist uses.

iii. Chain of title is long. Without AP doctrine, every possessor of title would be vulnerable. Wipes slate clean.
Analyzing Adverse Possession Claims

P (Possessor) vs. TO ("True Owner")*

1. Was TO (or predecessor in title) ousted from possession more than X [= SOL] yrs ago?**



   
Yes


  

No --------------------------------> TO wins


2. Has P been in possession more than X (SOL) years?



Yes



No




3.  Can P show privity w/prior possessor(s) to fill in SOL?














Yes



No-----------------> TO wins




4.  Was possession of character required for AP?

· Actual

· Exclusive

· Open & notorious

· Continuous 

· Under adverse/hostile claim of right/title




Yes:  AP


No-------------------------------------------------------------------> TO wins

* 

Possessor:  typically present possessor.  But a recently-ousted possessor can assert AP over a present possessor who has better paper title based on succeeding to prior possessor.



"True Owner" is one w/superior (not necessarily perfect) “paper title” based on prior possession or succession (on paper) to prior possession.  

** 

Ouster = Adverse entry that --


(1) Could have been actionable as a trespass by TO or predecessors in title, and 



(2) Resulted in actual possession, so as to start SOL clock ticking.

III. Values Subject to Ownership (or Not)
1. Some interests are too private to be subject to property rights (human bodies, body parts). Some are too public (harbors, beaches).
2. Private Rights: Personhood

a. Consensus that people should not be regarded as objects or commodities to be bought and sold by others.  

b. Moore v. Regents of University of California (1990) p. 255

i. Doctors used leukemia patient’s spleen cells to establish a profitable cell line without telling him about the profit potential.
ii. Holding: Cells taken are not property for purposes of conversion, a strict liability tort (everyone who exercised dominion over cells would be liable, even innocent researchers down the line. This would deter research). Informed consent should cover this problem (doesn’t though – reasonable disclosure based on medical grounds, not on grounds that patient wants part of the profit).
A. Dissent: Certainly, the patient has whatever rights to his cells the researchers have.
B. Concurrence: Why would it be worse to allow the source to participate in this market once we allow the market to exist? Cutting off stuff of medical research from their source raises specter of slavery, etc.
c. Newman v. Sathyavaglswaran (2002) p. 244
i. CA statute gives parents right to object to taking of children’s corneas, but coroner doesn’t need to ask for permission (i.e. statute does not give notice).

ii. Holding: All rights parents have with respect to their dead children’s corneas add up to something meaning “property” within the meaning of Due Process.

A. States get to decide what “property” is (get to defined bundle of rights), but DON’T get to decide the procedures. Therefore, parents get right to notice.

d. Hecht v. Superior Court (1993) p. 265
i. Deceased leaves a sperm donation for his girlfriend. Donation contract and will state sperm will go to her; his adult children don’t want this to happen.

ii. Holding: Frozen sperm is property for purposes of probate proceedings. 

A. Constitution allows for a right to procreate: Sperm occupy an interim category that entitles them to respect b/c of potential for human life.
B. Distinguished from Moore:

1. Sperm left body with decedent’s intent to remain in control; didn’t just expect sperm to be trashed.

2. Property for purposes of conversion has many consequences. Here, consequences are limited to family.

3. Public Rights: Waterways & Airways

a. Certain resources are considered “too public” to be parceled out into private ownership. 
b. Navigational Servitude (Federal Law trumps State Law): members of public can sue for access; no decision indicating that this policy of open access is binding on Congress.
i. Navigable Waters

A. Commerce Clause imposes a ‘navigational servitude’ on all US navigable waters. No state, no individual, and no corporation acting under authority of state law has the power to obstruct or interfere with the public’s right to free use of waterways for transportation.
B. Title to submerged land is controlled by state law (federal law determines whether waters are navigable).

ii. Navigable Airspace

A. Federal government has complete and exclusive national sovereignty in the air space; public right of freedom of transit in air commerce through navigable air space.
1. Flights over private land are not a taking, unless they are so low and so frequent as to be a direct and immediate interference with the enjoyment and use of the land (Hinman).

c. Public Trust Doctrine: State law cousin of Navigable Servitude
A. Applies to land next to/under navigable waters.
1. Tidal Waters: submerged/partially submerged land up to the mean tide line is part of public trust.

2. Non-tidal Waters: submerged land is part of the public trust; the rest is subject to private ownership.

B. Lake Michigan Federation v. US Army Corps of Engineers (1990) p. 324
1. Loyola wanted to expand campus by filling in part of Lake Michigan; argued that public would benefit from fill. Multiple levels of government (voice of the public) gave the project a green light.
2. Holding: Any conveyance of lakebed property to a private party violates the public trust doctrine.

a. No way public as a whole genuinely wants this. Also, we don’t want to let current public invade interests of future generations.

C. State of Oregon ex rel. Thornton v. Hay (1969) p. 333
1. Issue of whether tourist facility can fence in the dry-sand area that they legally own.

2. Holding: state holds a public right in the dry-sand area; equity prevents installation of fences. 
a. Public has a right to walk along wet sand (this right not fully realized unless access to dry sand is also allowed). Recreation is socially beneficial. CUSTOM theory allows entire coast to be treated uniformly.
b. If owner can prove that there was NO customary access, then there is a right to exclude.

3. Court does NOT go with prescription theory (analogous to adverse possession; doesn’t give you title, but gives you right to use). Too fact-specific to parties involved.

4. Outer-boundaries of property are immediately adjacent to core principles.

a. Moore: inalienable right of self-ownership v. unownability of cells taken from body.

b. Right to exclude v. inalienable rights of the public.

IV. Owner Sovereignty, Right to Exclude, and its Limits
1. Protecting the Right to Exclude

a. Criminal Trespass: reinforces civil remedies; prevents property rules from converting to liability rules.
i. State v. Shack (1971) p. 401
A. Farmer can’t prevent his migrant workers from receiving medical and legal aid. 

B. Holding: Property rights serve human values; right to exclude others is not absolute.

1. Necessity (as a privilege) is an example of such a circumstance in which the LO must accommodate the interests of others.

2. Sovereignty over land does not give LO dominion over people that he invites onto his land for his own purposes (tenants, employees, customers, etc.) The more you open your property to others for your economic advantage, the more your property rights become subject to their legal interests and rights.
C. Comparing with Jacques
1. Jacques: firm rule that gives owners right to exclude.

2. Shack: standard subject to balancing in light of particular interests in each case.

b. Civil Trespass
i. Protecting Real Property

A. Trespass vindicates the interest that a person in actual possession has exclusive possession.

1. Remedy: damages for injuries incurred in past; injunction against recurring injury in the future.  

B. Ejectment vindicates interest of a person with title to land against a person wrongfully in possession.

1. Remedy: damages for profits lost to title holder during period of wrongful possession; injunction to restore possession to owner.  

C. Nuisance protects the interest in use and enjoyment of land.

1. Remedy: damages and injunction. 
ii. Protecting Personal Property: Trespass to Chattels – requires harm to chattel.
A. Intel Corporation v. Hamidi (2003) p. 412
1. Hamidi sent emails to Intel employees criticizing management; didn’t breach security barriers; allowed recipients to opt-out. Intel sued for trespass to chattels (electronic invasion of servers).

2. Holding: His actions didn’t interfere with Intel’s possession of the personal property itself (computers/servers); no injury. (Intel’s employees – the ones being disturbed – are not chattels).
a. Spam would be trespass to chattels: volume of emails impedes functionality of servers.
b. Why the trespass claim?

i. No physical invasion, but Court entertains notion because of precedent (e.g. Compuserv)

c. Why not nuisance?

i. Intel would have definitely lost; nuisance refers to land (no precedent otherwise) – would also have to show unreasonable interference. Intel didn’t want its employment practices on trial.
3. Hamidi doesn’t have a right to an injunction (forcing Intel to let him in), but Intel also not allowed an injunction to keep him out. Intel is left with self-help.
a. Note: Court is willing to let parties “fight it out” in a way they would never allow for land.

c. Self-Help

i. Generally: can use reasonable force to defend property. We make it difficult for True Owner to regain possession because of Endowment Effect (psychological attachment).
ii. Real Property

A. Berg v. Wiley (1978) p. 428
1. LL leased restaurant space to tenant. Tenant violated health codes and lease provision against structural modifications. Tenant left restaurant (debate whether this was permanent or temp.) LL tried to change locks (brought officer with him to keep the peace). 
2. Holding: Landlord can only use self-help to retake leased premises from a tenant in possession when:

a. (1) LL is legally entitled to possession, AND

b. (2) Re-entry is peaceable.

3. LL took possession over property that tenant still wants possession of ( no self-help allowed in this situation, even if peaceable.
iii. Personal Property

A. Williams v. Ford Motor Credit Company (1982) p. 434
1. Ford repossessed plaintiff’s car at 4:30am after her ex-husband quit making payments on it (he also signed repossession agreement). Action brought for conversion.
a. Ford’s defense: under terms of repossession agreement, the car was no longer belonged to plaintiff; it belonged to us.

2. Holding: Repossession held peaceable. Though Williams protested, the repo-men were polite and no violence was threatened.  

a. Dissent points out that Williams did everything she could to stop them short of physical violence.  Court seems okay with self help for repossession of personal property.
iv. Berg vis-à-vis Williams

A. Berg – the most peaceable means possible was held to be not peaceable.
1. Self-help inherently not peaceable.
B. Williams – repo guys come in the middle of the night; face-to-face confrontation, but held to be peaceable.
1. Self-help is not peaceable only when there is an actual breach of peace.
a. Encourages the plaintiff to be violent; protects stronger individuals.
C. Summary: A (landlord/seller) gives B qualified possession. A attempts to regain possession. Law will recognize A’s superior title, BUT it’s a tort if A attempts to regain possession in breach of peace.
v. Systematic Differences Between Real and Personal Property

A. Dispossession of real property is more important.
1. More devastating consequences (being car-less isn’t as bad as being homeless)
2. Extra burden of getting back land is okay to bear; personal property can be moved (land isn’t going anywhere)
3. Land doesn’t depreciate in value; most objects do. Thus, creditor wants to get property back before object depreciates (market for personal property is more dependent on creditor’s ability to engage in self-help).
2. Exceptions to the Right to Exclude

a. Common Law Exceptions

i. Necessity: Ploof v. Putnam (1908) (4-45)
A. Family moored on Δ’s dock to avoid raging storm at sea. Δ’s servant unmoored the boat; storm destroyed boat and injured family. Family (technical trespassers) sued for entitlement.

B. Holding: Necessity justifies entries upon land and interferences with personal property that would otherwise be trespasses; applies with special force to preservation of human life.
1. Necessity is a privilege when situation is unforeseen/uncontrollable/sudden. Can be used only when bargaining is an impossibility.

a. Jacques: it was possible to bargain; Steenberg knew road was there.

b. Shack: bargaining possible in this case, but we only want bargaining to take place when we’re willing to give the Landowner the final decision.

ii. Custom: McConico v. Singleton (1818) p. 442
A. Hunting on unenclosed, uninhabited land. 

B. Holding: Hunters have a right to enter unenclosed rural land in pursuit of game without first obtaining permission from the owner.
1. “If you value your land enough, prove it – put up a fence. It’s probably not worth your while to do so if you don’t intend on using the land.”

2. Posting Laws: permit anyone to hunt on rural land unless prohibitive signs are prominently posted. Puts affirmative burden of notification on the Landowner; right to exclude is subordinated by customary right to hunt.
iii. Public Accommodation Laws: Uston v. Resorts Int’l Hotel (1982) p. 448
A. Uston was a card counter; casino attempted to exclude him, arguing a common law right to exclude anyone at all for any reason. Legislation governs every little detail of blackjack; said nothing about prohibiting card counters.
B. Holding: There is a right of access to places of public accommodation unless the property owner has a reasonable reason to exclude (e.g. security is threatened, etc.); cannot exclude for any reason or no reason at all. Flips presumptive right to exclude on its head.
1. Private casino is private property, but it has been opened to the public.

b. Constitutional Trumps

i. Marsh v. Alabama (1946) S.6
A. Jehovah’s witness tried to distribute materials on the streets of a town, which was privately owned by a corporation. Police arrested distributor for criminal trespass.

B. Holding: The more you open your property up to others, the more of your property rights are given up with respect to the rights of others.

1. First Amendment concerns are paramount here. If Marsh isn’t allowed to speak, those in the town are shut off from certain information they have a right to hear.

2. Even though free speech right extends to streets of a company town, it doesn’t go as far as to reach within one’s home. Home is very special in property law.

C. State action = Marsh’s arrest.

1. Trickier situation had a civil trespass suit been brought.

ii. Shelley v. Kraemer (1948) p. 456
A. In 1911, landowners collectively enacted a restrictive covenant that prohibited anyone but whites from owning land in their area (restricts both sellers and buyers). In 1945, Shelly (black) bought home. Landowners sought to have covenant judicially enforced.
B. Holding: Judicial enforcement of a racial covenant is “state action” violating 14th Amendment Equal Protection Clause.  

1. On its own, the covenant does not implicate state action. 

2. Private covenants restricting ownership of land on the basis of race cannot be allowed (if the state cannot enforce property laws, then the property right is totally useless).
iii. Bell v. Maryland (1964) S.10
A. Bell (and other plaintiffs) were asked to leave from privately owned restaurant. When they refused, owner called the police; police removed them. Court wanted to avoid the hard constitutional issue (i.e. Did state trespass laws violate the 14th Amendment with regard to discrimination by private owners?); decision based on obscure state doctrine.
B. Property voluntarily serving the public can’t receive state protection when the owner refuses to serve someone solely because of race.  State enforcement of these actions is violation of the 14th amendment.  
	If state action…

	
	Property Rights
	Constitutional Access Right

	Marsh
	Right to Exclude
	1st Amendment

	Shelley
	Right to Restrict/Make Private Agreements
	14th Amendment, Equal Protection Clause

	Bell
	Right to Exclude
	14th Amendment, Access to Public Accommodations

	Homeowner
	Right to Exclude
	1st Amendment


c. Distinguishing Private Homeowner From…
i. Marsh: allowing private company town to use trespass laws to perpetuate oppression of free speech.
ii. Shelley: not so long ago, discriminatory public zoning laws were struck down; court won’t allow privatization of segregation.

d. The Issue Today

i. No right to free speech in mall parking lots.

A. Overturned Logan Valley case. Holding there was “shopping mall is modern equivalent of public town square. Most public areas are privately owned; must give public the right.”
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*Subject to Rule Against Perpetuities
V. Forms of Ownership
1. The Anglo-American System of Estates

a. Estate: an interest in the land; divides land in time.

b. Freehold interests: any estate that is potentially indefinite or measured by length of human life.

2. Divisions by Time

a. Present Possessory Interests

i. Fee Tail – no longer important.

ii. Fee Simple
A. Absolute: largest package of ownership rights from which others are carved; no natural end.

1. Conveys entire fee simple absolute: “To A and his heirs” or “To A in fee simple” or “To A.”  
a. “To A” are words of purchase (A has received an interest)

b. “and his/her heirs” are words of limitation (limit A’s interest; don’t define A’s interest. If A dies intestate, FSA will go to A’s heirs in law).
B. Defeasible: subject to conditions that cuts short a potential fee simple absolute.
1. Fee Simple Determinable
a. O Grants -- “To A as long as limitation/contingency, then to O.”

i. (or “so long as,” “while,” “during,” and “until.”)

b. A’s interest ends automatically upon the occurrence of the named event; interest reverts back to O.

i. Adverse possession begins to run immediately, if A continues to use O’s property.
c. Possibility of Reverter

2. Fee Simple Subject to Condition Subsequent
a. O Grants -- “To A, but if it is not used for X purpose, then O has the right to re-enter.”

i. (or “on condition that,” “provided that,” “provided however,” and “if;” look for separation from the described interest with a comma)

b. A’s interest does not automatically end but can be ended by some action (self-help, suit, etc.)

i. Adverse possession does not begin to run until O exercises his re-entry.

c. Right of Entry/Power of Termination

3. Fee Simple Subject to Executory Limitation
a. “To A as long as used for X purpose, then to B” or “To A, but if not used for X, then to B.”

i. A’s interest = Fee Simple Subject to Executory Limitation

ii. B’s interest = Executory (Future) Interest

iii. Life Estate: duration of estate comes to a natural end with the death of a named person. Life estate is alienable by gift or sale, but not by will. Can only give away what you have, so A can only give away her interest until her death.
A. O Grants – A for life. (life estate).

B. O Grants – A for life unless X. (defeasible life estate).

C. Duration of estate comes to end with the death of a named person; must always be followed by a future interest.

D. Can be conveyed, but not divised or inherited.

1. A conveys her life estate to C. C gets possession only until A dies.

b. Future Interests

i. Interests Retained by the Grantor (Reversionary Interests) – NOT subject to Rule Against Perpetuities
A. Possibility of Reverter
1. Follows a Fee Simple Determinable; O automatically gets the property back if the condition occurs.

2. O Grants -- “To A as long as condition, then to O” or “To A as long as condition.” (explicit or implicit).
B. Right of Entry/Power of Termination
1. Follows a Fee Simple Subject to a Condition Subsequent.

2. O Grants -- “To A, but if condition, then O has right to reenter and take premises.”

3. Condition is…

a. Condition subsequent for the preceding interest (A).

b. Condition precedent for the future interest (O). 

C. Reversion
1. Follows a Life Estate and other contexts where Grantor hasn’t disposed of the entire fee. 

2. O Grants -- “To A for life.” (O implicitly retains a reversion). 
ii. Interests Created in a Grantee (Created in Third Parties)
A. Remainder – Follows a life estate (never a fee simple). Different from a reversion b/c remainder is in a party other than the grantor.

1. Two Requirements for a Remainder
a. Must be capable of becoming possessory immediately upon end of an estate, and

b. Cannot divest/cutoff either:

i. A possessory estate, or

ii. A prior vested interest.

c. (If one or both of the above requirements are not met, the interest is an Executory Interest).

2. O Grants – “To A for life, then to B.”

a. “then to B” is the remainder. 

3. Vested Remainders
a. Indefeasibly Vested
i. “To A for life, then to B, C, and D and their heirs.” 

ii. Identity of the takers (B, C, D) is known and there is no other contingency that must be fulfilled before their interest is ready to become possessory other than A’s death.
iii. No condition subsequent can cut short the remainder. 
b. Vested Subject to Complete Divestment
i. If occurrence of a condition can cause the interest to shift to someone else.

ii. “To A for life, then to B; but if B fails to graduate by 19, then to C.” 

A. A has life estate, B has a remainder subject to complete divestment with a condition subsequent, C has a shifting executory interest.

c. Vested Subject to Partial Divestment (or subject to open)
i. “To A for life, then to his children and heirs” where B and C are children are already alive at the time of the grant.

ii. Since the class is subject to open, B and C have vested remainders subject to partial divestment.  

4. Contingent Remainders
a. Condition precedent prevents the remainder from being vested.

b. “To A for life, then to his children and heirs” or “To A for life, then to B if he graduates from high school by age 19.”

c. Some uncertainty remains as to the identity of the class of takers or the occurrence of a condition.  When uncertainty is resolved, the remainders vest in interest.  
d. The future interest can vest (by the condition being satisfied) without the possession vesting (A dying).
B. Executory Interest:

1. Any future interest that does not meet the requirements to be a Remainder.

2. O Grants – “To A as long as land is used for farming, but if land is used for nonfarming purposes, then to B.”

a. Must be an Executory Interest because B’s interest only manifests by cutting off/divesting A’s.

b. Note: subject to RAP.

c. Vesting
i. Interests vest in possession when the interest becomes a present possessory one

A. Remainders may or may not be vested in interest upon creation; definitely are vested in possession under the preceding interests are terminated.  

B. Reversionary interests (all three types) are vested in interest upon creation, whether or not the interest ever becomes possessory.
C. Executory interests normally must vest in possession in order to vest in interest.

ii. Interest can vest in interest when uncertainty about the interest has been resolved

A. Can be uncertainty about who will take the interest (class subject to open) or about contingencies occurring (which children will pass the bar)

	Present Interest
	Examples
	Typical Future Interest

	Fee Simple Absolute
	O grants B to M.

O grants B to M in simple fee.

O grants B to M and her heirs.
	None

None

None

	Life Estate
	O grants B to M for life. 

O grants B to M for life, then to N.

O grants B to M for life, then to her adult children.

O grants B to M for life, then to N if Condition.

O grants B to M for life, then to N, but if C, then to K.

O grants B to M for life, then to her children.  [N was only child at the grant.]
	Reversion (in O)
Remainder; indefeasibly vested

Remainder; contingent*

Remainder; contingent*

Remainder (in N); vested subject to complete defeasance
Remainder (in N); vested subject to open

	Fee Simple Determinable
	O grants B to M as long as C, (then to O).
	Possibility of reverter (in O).

	Fee Simple Subject to Condition Subsequent
	O grants B to M, but if C, then O has the right to reenter and take the premises.
	Right of entry/power of termination (in O).

	Fee Simple Subject to Executory Limitation
	O grants B to M as long as C, then to N.
O grants B to M, but if C, then to N.
	Executory interest (in N)*


* Subject to Rule against Perpetuities.  
3. Maintaining the System

a. Conservation of Estates: When a transfer is made, all of what grantor had must be accounted for (even if implied reversion).  Fee simple (or original interest) must be conserved.  The “last” interest (explicit or implied) in a conveyance must be a fee simple when it becomes possessory.  

i. Williams v. Estate of Williams (1993) p. 563
A. Handwritten will left farm to three daughters; handwritten wills are exempt from some of the more formalistic requirements of the law.

B. What interest did the last surviving daughter get?

1. Fee simple absolute, or

a. If yes, then daughter’s heirs get land upon her death.

2. Life Estate

a. If yes, her interest ends upon her death. Dead daughter’s interests will go to their heirs. Reversion is now owned by a bunch of 3rd 

C. Language in the will sounds like it should be a life estate, but the lower court found a fee simple absolute – statutory presumption against intestacy (a will shall be read to pass all real estate unless another intent is shown).

D. Reviewing court found a Life Estate; deemed statutory presumption inapplicable:

1. “To have and to hold” for the rest of the daughter’s lives.

2. Interest is lost upon getting married.

3. Condition that the land can’t be sold.

a. If fee simple absolute, this clause would have no meaning (policy against restraints on alienation).

ii. City of Klamath Falls v. Bell (1971) p. 568
A. Corporation conveyed land to the City, “so long as it is used as a library, [and thereafter to Fred Shallock and Floy Daggert.]” 

1. City’s interest is potentially infinite ( Fee.

2. Future interest capable of cutting short current possessor interest ( Executory Interest.

a. Section in brackets void under RAP. Thus, Executory Interest holders (Fred and Floy) get nothing.

b. Creates a Fee Simple with Possibility of Reverter. Essentially: Corporation kept possibility of reverter and tried to convey it in the same instrument to Fred and Floy.

c. Holding: Attempt to convey the Possibility of Reverter did not destroy it.

3. Corporation dissolved; shareholders (Fred and Floy) get the property. Same result as if Executory Interest not void.

b. Numerus Clauses: menu of forms of ownership (catalog of estates) is fixed, finite, and closed. Can’t create a new form of ownership (contrasted to contract law, where free customizability is the norm). 
4. Mediating Conflicts Over Time

a. Waste

i. When a fee simple is divided between a life tenant and remainders, the life estate will favor current consumption and quick return investments. Remainders will prefer conservation and long-term investments.  

ii. Brokaw v. Fairchild (1929) p. 596 [Illustration of why life estates are usually a bad idea]
A. Father, though a life estate, left mansion to child. If life tenant died without heirs, the remainder went to other siblings. These siblings, as contingent remaindermen, objected to the razing of the mansion to build condos. Costs of maintaining mansion very high (rental value less than maintenance; makes economic sense to build a high rise instead).

B. Holding: Life tenant cannot tear down mansion.
1. Not the case that life tenant is automatically never allowed to tear down structures. The interest specified in this grant was the mansion itself (“my residence”).

C. Decision makes sense if we consider Grantor’s intent. Odd to do since waste is a dispute between present and future interest holders.
iii. Affirmative waste: (misfeasance) life tenant takes affirmative action on property that’s unreasonable and causes ‘excess’ damage to the reversionary or remainder interest.
iv. Permissive waste: (nonfeasance) life tenant fails to take some action with regard to the property and the failure to act is unreasonable and causes excess damage to the remainder interest.
v. Ameliorative waste: affirmative act by life tenant significantly changes the property, but results in an increase (not diminution) in its market value (Brokaw)
b. Restraints on Alienation
i. Common Law Rule: Owner may not transfer property to another on condition that the transferee will not retransfer the property.
A. Complete restraints on alienation on a FEE are VOID no matter what. Restraints on other estates (e.g. leaseholds) are allowed more readily.

B. Partial restrains on fees must be reasonable (still highly disfavored)

ii. Lauderbaugh v. Williams (1962) p. 532
A. Provision in deed restricting sale of lakeshore property to members of the Association (which, was actually created by the Plaintiff). Plaintiff now wants to strike down the restraint.

B. Holding: Potential breadth and subjective, vague standards for membership acceptance in the Associations makes this an unreasonable restraint on alienation. Unconstrained discretion could be vehicle for discrimination (Buyers here were Jewish).
iii. Mountain Brow Lodge v. Toscano (1968) p. 607
A. Toscano: “To Lodge for use by Lodge only, and if not used by Lodge or if sold or transferred by Lodge, land shall revert to Toscano or their successors.”
1. No one is trying to defend the “not to be sold” clause; can’t have complete restraint on alienation of a fee.

B. Holding: the provision restricting the use of the land to a fraternal lodge is a valid restriction on use. Purpose is being restricted, not necessarily subsequent owners.
1. Valid to restrict the use of land, even if such restriction hampers or even completely impedes alienation.

2. But can’t restrict the sale of land.

c. Rule Against Perpetuities (RAP)
i. “No interest is good unless it must vest, if at all, not later than 21 years after some life in being at the creation of the interest.”

A. Promotes free alienability of land at the expense of grantor’s intentions. Invalidates interests that give too much control to the “dead hand.” 

B. Allows people to control use of property for one generation into the future, plus the next generation up to the traditional age of majority.

ii. If it is theoretically possible for an interest arising under the grant to vest beyond the perpetuities period, then the clause creating that interest is INVALID.
iii. Steps for Analysis

A. Identify all interests created by grant.
B. As to future interests, ascertain whether any of them are unvested at the time of creation (and thus subject to RAP). For purposes of RAP,
1. The following future interests are VESTED at creation (and not subject to RAP):
a. Future interests created in/retained by the Grantor: reversions, possibility of reverter, rights of entry.
2. The following are NOT VESTED at creation (and are subject to RAP):
a. Vested remainders subject to open (vest when the class closes and all members are identified)
b. Contingent remainders (vest when all beneficiaries are identified and all contingencies removed)
c. Executory interests (vest when they become possessory)
C. Identify all lives in being at the time the interest was created. These are potential measuring lives.
1. Only natural persons, not corporations count as lives in being.
2. Measuring lives are not necessarily beneficiaries or even named in the grant; they are persons the duration of whose lives could affect vesting.
a. E.g. In a gift to O’s grandchildren, O and O’s children living at the time of the grant are potential measuring lives.
b. Only lives in being at the creation of the interest count.
i. An interest is NOT created when the will is written, but at the death of the testator. The testator is not a life in being.
c. Life beings at conception if a life birth later results. Any child in utero at the creation of an interest is a life in being. Perpetuities period = 21 years after life in being + actual period of gestation.
D. Imagine “what might happen” to make a vesting occur as late as possible:
1. Imagine birth of any possible additional beneficiaries after creation of interest.
2. Imagine that all potential measuring lives then cease (i.e. everyone living at the time of the grant dies).
3. Imagine that the interests of the afterborn beneficiaries then vest as late as possible after that point.
4. (Unless the terms of the grant itself make an event impossible, it is generally presumed possible. Everyone is presumed capable of having children until his or her death).
E. Is it possible for any interest to vest more than 21 years after the death of all potential measuring lives?
1. An interest that must either vest or be destroyed within the RAP period is VALID.
2. But if any interest could possibly vest beyond the RAP period, then the entire clause granting the interest (not the entire grant) is void.
a. E.g. If the interest of any member of a class of a grandchildren could vest beyond the RAP period, the entire class gift is void.
F. REPEAT Steps (A) through (E) for all non-vested future interests created by the grant. If any interest in the grant is void, go to:
G. Determine the effect on the remaining interests: Cross out the clause(s) that describe the invalid interests and re-read the edited grant.
iv. Symphony Space v. Pergolda Properties (1996) p. 620 [Absurd elevation of formalism over reasonable commercial expectations?]
A. Right to repurchase from Symphony Space at any time after 1979, so long as the closing occurs in one of the following years: 1987, 1993, 1998, and 2003.

B. Option to repurchase exercised in 1993; Symphony Space said that the clause was invalid because of RAP.
1. Latest point at which vesting can occur = 2003 (24 years after creation of interest).

2. No measuring lives in the case of a commercial transaction; instead of 21 years + life in being, it becomes just 21 years after creation of right.

3. Note: Court could have construed each year to be separate options to avoid RAP problem.

C. Why not the wait-and-see approach? Legislature must choose to do so.

D. Why no mutual mistake? Allowing the agreement to be rescinded would essentially void the RAP.

v. Reforms

A. Wait and See for Common Law RAP period: wait and see if interest vests remotely or not. If yes, then valid.  Problem that you don’t know for a while.

B. Wait and See for Common Law period or 90 years: allows for a 90-year alternative period.  

C. Interpretation and Implication: drafters or courts may insert a perpetuities savings clause or otherwise reform an interest. Or uphold an interest in a class that wasn’t closed, but deny it to the member that joined too late.  Rejects all-or-nothing approach.

5. Mediating Conflicts Between Co-Owners
a. Basic Co-Tenancies
i. Tenancy in Common (No right of survivorship – on death each TIC’s share passes to his heirs).
A. Each tenant’s interest in the land is:

1. Separate (independently descendible, conveyable, divisible), and

2. Undivided (each tenant has the right to possess the whole of the property)

B. Tenancy in common can be attached by creditors of each individual tenant.  
C. Only “unity” required to create TIC is that of possession. No requirement that each co-tenant hold an equal share. Ownership percentage determines the obligations (rent, profits, taxes), but each tenant has an equal right to possess the whole. 

D. Modern common law favors TIC. Most co-ownerships are between siblings. JT allows for disinheritance of some sibling’s children (all up to chance who dies first).
ii. Joint Tenancy (Right of survivorship)
A. To have a joint tenancy, 4 unities must exist at the time of creation:


1. Time (each interest must be acquired or vest at the same time)

2. Title (each must acquire title by the same instrument or by joint adverse possession, never by intestate succession or other act of law)

3. Interest (each must have the same legal interest in the property, i.e. fee simple, life estate, lease, etc, although not necessarily identical fractional shares)

4. Possession (each must have the right to possess the whole, as in the TIC)

B. Each JT has the power to unilaterally transfer his interest while living. Doing so creates a TIC (unities of time and title are broken).

iii. Tenancy by the Entirety (marital property arrangement)
A. Only available for married couples in a minority of states.  Each co-owner has a separate and undivided interest and the right to possession of the whole. ROS like JT. However, neither spouse can unilaterally transfer or encumber their share of the property without the consent of the other. 

B. No unilateral exit option as long as they stay married. Still need the four unities, plus a fifth: marriage. 

iv. Community Property

A. For married couples: all property acquired during the marriage automatically become community property.  Each spouse has a right to possess the CP, but any alienation or encumbrance must have the consent of both spouses. Property acquired before marriage is generally separate but may become CP through commingling with CP. Upon divorce, CP is subject to equal division.  

b. Severance

i. In a JT, either joint tenant can unilaterally “sever” the joint tenancy, which destroys the right of survivorship and converts the tenancy into a TIC. At common law, severance required the destruction of one of the four unities, usually by conveyance to a third party who would reconvey to the grantor. Today can probably convey to yourself to sever the JT.  Maybe also a unilateral lease by one JT or a unilateral mortgage (below).

ii. Harms v. Sprague (1984) p. 650
A. Plaintiff and brother bought land as joint tenants. Brother later mortgaged his interest in property in order to co-sign a loan for his friend, the Defendant. 

B. Holding: A joint tenancy is not severed by one tenant mortgaging out his interest.
C. Trend to view mortgage as merely a lien on property interest rather than as a transfer of title. Therefore, mortgage did not sever the joint tenancy, and upon the death of the JT the ROS takes effect and the other JT owns the property in its entirety (unencumbered by the lien).

1. Dilemma: Δ’s mortgage was attached to Brother’s property interest. When Brother died, ROS kicked in and mortgage now attached to nothing. Solution: here, we have a statute.

c. Partition
i. Any cotenant can sue for partition for any or no reason, and court will grant request without inquiry into the reasonableness. Gives each cotenant an automatic right to terminate the co-tenancy at any time. Available to JT and TIC. 
ii. Delfino v. Vealencis (1980) p. 637
A. Plaintiff (2/3) wanted to develop land owned with Δ (1/3).  Land occupied by Δ who made home and ran garbage disposal business there.  π wanted to use land for residential development. 

1. π sought a Partition by Sale (property sold; proceeds divided between tenants)

2. Δ wanted Partition in Kind (property lines are split)
B. To get Partition by Sale

1. Partition in Kind must be impossible or impracticable under the circumstances.
2. Interests of BOTH tenants would be better served.
C. Partition in Kind favored, but a Partition by Sale makes sense when –
1. There are many shares (impracticable to split property lines)
2. Parts of the land being used are more valuable than others.
d. Ouster
i. Courts won’t get very involved when parties continue in an ongoing relationship, but will get more involved when one party seeks partition or has “ousted” the other from possession.

ii. Gillmor v. Gillmor (1984) p. 645
A. Three TICs; one sues for being obstructed from exercising her right to occupy/use the land, and asks for damages and partition. 

B. Holding: Δ was within rights to use the whole property, but not to exclude another TIC. When a cotenant out-of-possession makes a clear, unequivocal demand to use land he has established an ouster claim if the tenant in-possession does not accommodate him.
C. Note on Adverse Possession:

1. Once ouster has been established, adverse possession starts running for tenant in-possession against the tenant out-of-possession.

	Severance
	Partition
	Ouster

	· An act (conveyance or whatever) severs a JT and turns it into a TIC.

· Destroys Right of Survivorship in JT.

· Each joint tenant has a unilateral right to sever.
	· Legal action that ends the co-tenancy altogether (applies to both JT and TIC)

· Partition in Kind

· Partition by Sale
	· Actionable wrong (denying co-tenant the benefits of ownership).

· In other words, a co-tenant has committed an ouster when he wrongly excludes the other co-tenant.


6. Marital Interests & Division of Assets Upon Divorce

a. O’Brien v. O’Brien (NY, 1985) p. 665
i. Parties’ only asset of consequence is husband’s license to practice medicine, which he got while his wife put him through school. Both parties contributed to living/educational expenses while married and received help from both families. Wife contributed 76%.  
ii. Holding: Even though a degree is outside of traditional property concepts, it can be marital property.
7. Transferring Ownership: An Intro to Real Estate Transactions

a. Security Interests 

i. Mortgages are a type of security interest in land. In the event of a default, under terms of the promissory note, the mortgagee can foreclose on the mortgage. Mortgagor has an equity interest.
A. Mortgagee: Homeowner, Mortgagor: Bank

ii. Type of divided ownership: Borrower holds a fee simple and enjoys possession, but rights are subject to the security interest (nonpossessory interest that ripens to possessory upon nonrepayment of the loan).  

iii. Two pieces of paper:

A. Promissory note includes promise to repay principle with interest, schedule of due dates, and conditions.

B. Mortgage secures the debt embodied in the promissory note, and grants lender a conditional property interest in the asset. 

C. Holders get a property right (gives right to take the property and sell it if debtor defaults) and a priority right (when collateral is sold to satisfy debt, the secured debt is satisfied out of the proceeds in its order of seniority—party with the security interest has priority over unsecured parties).  

b. Proving and Recording Title
i. By investigating state of title through title records, a potential purchaser can gain assurance at reasonable cost that he is acquiring what the seller claims to have to transfer.  

ii. Nemo Dat: no one can give that which he does not have. Also, first in time is first in right.  

A. Recording Acts: A sells to B; A also sells to C. Underlying premise = B has not recorded.
B. Race Statutes: Based purely on the records. If C records first, C wins over B even if C was a bad faith purchaser.
C. Notice Statutes: C wins so long as C had no notice (actual, constructive, or inquiry) of B’s prior deed. All C needs is good faith.
D. Race-Notice Statutes: Subsequent good faith purchaser wins only if he has no notice AND records before the prior instrument is recorded. (C wins over B if C didn’t have notice of B’s prior deed, AND C records before B).
iii. Title Search and “Chain of Title”

A. Every recording office has a grantee index and grantor index. Sometimes also a tract index.  

B. Title searches involve tracing series of transactions from one’s would-be transferor back to a “root of title” and then tracing forward. When tracing forward, have to look from the date of execution of the deed to person X until the date that the deed from person X to person Y was recorded (not executed). That period defines the “chain of title”
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VI.  Entity Property: Separating Management and Possession
1. Landlord & Tenant Law
	LEASEHOLD
Posessorry rights, including right to exclude, is transferred from the landlord to the tenant

	Old Common Law
	Modern Common Law

	· Property Law – conveyance of possessory interests.

· Rule and responsibilities of parties derived from status as landlord or tenant.

· Still important concepts in commercial leases.
	· Contract Law – intent of parties

· Rules and responsibilities derived from contract law.

· Interpretation Rules

· Default Rules

· Substantive Rules

· Contractual Remedies

· Use of K law doubted with increased complexities of landlord/tenant law (multi-unit dwellings, etc.)


a. Lease Types

i. Term of years: fixed time at which it terminates. Neither landlord nor tenant is required to give notice before terminating; it just ends on the stated day.  (Typical)
ii. Periodic tenancy: lease automatically rolls over for a stated period of time. Requires that each party give notice to the other if they desire to terminate the lease.  

iii. Tenancy at will: tenancy lasts only as long as both parties wish it to continue. Either party can terminate at any time for any reason.  

iv. Tenancy at sufferance: exists when an individual who was once in rightful possession holds over after this right has ended. Differs from trespassing b/c entry was not wrongful. LL can evict using forcible entry, detainer statutes, action in ejectment, or possibly self-help.  
b. Independent Covenants Model: all covenants must be performed by both parties without regard to whether other covenants have been or can be performed.
A. Paradine v. Jane (1647) p. 691
B. Δ was expelled from his lease land by a prince. Thus, he couldn’t use the land to make any profit and didn’t have any money to pay rent.

C. Holding: Δ still had an obligation to pay. There was an implicit quid-pro-quo: tenant gets windfall profits from land; therefore, he should assume the risk that profits won’t be earned.

1. Note: if landlord had forcibly evicted the tenant, tenant would have an excuse not to pay.

ii. Smith v. McEnany (1897) p. 694
A. 1-ft. encroachment that didn’t interfere with tenant’s use of the land.

B. Holding: If landlord deliberately evicts a tenant from any portion of the leased land, the tenant has a complete defense to rent. (Recall other encroachment cases).

1. Exception to the Independent Covenants Model of Paradine: Actual eviction or ouster by the landlord.

c. Caveat Lessee: Buyer Beware: (1) no implied warranties (except implied warranty of quiet enjoyment), and (2) independent covenants (except when landlord interferes with tenant’s rights).

i. Sutton v. Temple (1843) p. 696
A. Tenant’s cows died from eating grass laced with trace amounts of toxic paint. His argument: Landlord knew I wanted to use the land for eatage. There was an implicit understanding/contract that the land was suitable for eatage purposes.
B. Holding: Tenant still required to pay rent. Court emphasizes that landlord didn’t know of defect at time of the lease.

1. What if the landlord had known? If there was an express warranty that the land would be suitable for eatage, tenant may be able to sue, but the independent covenant part of “caveat lessee” may still preclude tenant from stopping rent.

ii. Smith v. Marrable (p. 697) – Distinguished in Sutton
A. Holding: Furnished dwelling = an implied warranty that premises will be suitable for occupancy in the short term.

B. In both Sutton and Marrable, the landlord knew of tenant’s specific purpose for leasing the property.

1. Long Term Context: tenant knows what he wants; it’s his duty to inspect.

2. Short Term Context (e.g. vacation homes): it doesn’t make sense to put the inspection burden on the tenant.

d. Constructive Eviction
i. Why should tenant have to abandon premises in reasonable time?

A. Method of proving how bad the situation is. However, abandonment alone is not enough; must still prove that situation was objectively bad.
1. Makes it analogous to actual eviction.

B. Note: some courts have softened abandonment requirement (can be very unfair).

ii. Blackett v. Olanoff (1977) p. 703

A. Tenants were disturbed by a nightclub that the landlord leased next door; landlord didn’t enforce a noise restriction in that lease. Holding: Landlord breached covenant of quiet enjoyment; he didn’t personally cause the loud music, but he had control over the noise problem.

(OLD) COMMON LAW DUTIES OF LANDLORD
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*Implied Covenants/warranties of L under Common Law:

· warranty of habitability in short term lease for furnished premises

· duty to refrain from fraudulent misrepresentation

· duty to disclose latent material defects known to L

· duty to undertake promised repairs w/ reasonable care (non-negligently)

· duty to maintain & abate nuisances in common areas
e. The Rise of Dependent Covenants & the Emergence of the Modern Lease

i. Abandonment

A. Three Landlord Remedies for Abandonment

1. Treat as an offer of SURRENDER; accept offer.

2. Reenter and relet on the tenant’s behalf.

a. Original lease still exists; landlord collects rent from T2 on T1’s behalf, but T1 still on the hook for the remainder (e.g. difference in market value).

3. Do nothing and sue for rent as it comes due.

B. In re Kerr (1939) p. 707
1. Tenant in 2 year lease went bankrupt; stopped paying rent. Landlord re-let premises to new tenant; new tenant’s lease went beyond term of the original tenant.

2. Holding: Landlord accepted tenant’s surrender. Landlord said he was just re-letting on behalf of tenant (option 2). Court said by letting beyond tenant’s original lease, landlord was really exercising option 1.

3. Surrender Doctrine: based on contractual release of liability. LL and T can extinguish a leasehold by agreement.  Tenant’s state of mind must be to abandon the leasehold; LL’s must be to accept the abandonment and retake. Tenant is only liable for full rent until moment LL accepts the surrender.  

C. Sommer v. Kridel (1977) p. 735
1. Tenant (dumped by fiancée) unable to pay rent; wrote sympathetic letter requesting to be absolved from duties. Landlord never replied; someone else came, looked at the apartment and said she wanted to rent it, but landlord refused. Lease allowed for option 2 and option 3.
2. Old Common Law: NO DUTY TO MITIGATE (option 3). If lease is a conveyance, then it doesn’t make sense to say that a landlord can/must concern himself with a tenant’s abandonment of his own property.
3. Holding: Landlord DOES have a DUTY TO MITIGATE (contract rule = non-waivable duty to mitigate). The landowner now must prove that he used reasonable diligence in attempting to re-let the apartment.
4. What can the landlord do to mitigate?

a. T2 wants to rent T1’s apartment, but the landlord doesn’t like T2. Landlord must have a “reasonable basis” to refuse T2.

b. What if landlord has no problem with T2, but has five other units similar to T1’s?

i. LOST VOUME problem:

A. Landlord: had T1’s apartment been occupied, T2 would have chosen another unit.

B. Tenant: apartments are not fungible; my apartment was special and unique.

ii. Transfer of the Leasehold

A. Sublease: landlord has a fee simple; he carves out a lease for the prime tenant. The prime tenant then carves out a sublease for the subtenant. Each “carving out” creates an interest of a somewhat lesser extent.
B. Assignment: landlord has a fee simple; he carves out a lease for the prime tenant. No “carving out.” The prime lease, as a whole, is transferred to successive assignees. 

C. Kendall v. Ernest Pestana (1985) p. 755
1. Lease provision: prime tenant cannot sublet/assign without the landlord’s consent. Landlord refused commercial tenant’s subletter.

2. Holding: Consent may only be withheld for a commercially justifiable reason.
i. Landlord tried to increase the amount of rent he would get; how is this not commercially justifiable?

ii. Commercially Reasonable = protecting landlord’s interest in collecting rent, not getting more than he bargained for. (Note: clause makes it seem like LL did bargain for discretion to get upside gains).

b. Majority of jurisdictions say that a landlord can refuse for any reason or none at all.

i. Rejected here because –

A. Lease as a Conveyance: Restrictions on alienation are not favored (truer for fee simples)

B. Lease as a Contract: Good faith and fair dealing.

1. Normal party entering into contract would assume subleases are possible; why then would that party believe consent could be withheld arbitrarily?

2. What if provision was explicit about allowing arbitrary withholding of consent? CANNOT CONTRACT OUT OF DUTY TO EXERCISE GOOD FAITH.

3. Underlying policy: giving a landlord unfettered discretion to withhold consent belies discrimination issues. Requiring reasonableness serves as a protection against discrimination.

iii. Condition of the Premises

A. Javins v. First National Realty Corp. (1970) p. 719
1. Tenants stopped paying rent, used 1500 housing violations as an equitable defense. Tenants went out of their way to agree that all violations occurred after the lease was entered into because of Brown precedent: “code violations existing at the time of the lease make the lease illegal.” Issue: whether housing code violations affect the tenant’s obligation to pay rent.

2. Holding: Landlord gives an Implied Warranty of Habitability (IWH); doesn’t matter what the lease says about who has the duty to repair. This IWH cannot be excluded from any lease. Obligation to pay rent is dependent on the LL’s performance of his obligation to maintain premises in habitable condition.
a. Tenants have a right to expect habitable premises; not necessary that they actually do expect that the premises be habitable.
3. Why not use the doctrine of constructive eviction?

a. Breach of duty = duty to obey housing code (IWH)
b. Breach substantially and permanently deprives tenant beneficial enjoyment of possession.
c. Tenant has abandoned the premises. (This requirement alone would cause tenants to lose on a constructive eviction claim).
4. We are no longer asking if it’s literally inhabitable (common law). This case is about setting a societal standard of housing decency. Overturns the principles of caveat lessee.
	Moving From…

	Old Common Law
	Modern Law

	No Warranty (
	IWH (continuing warranty)

	Independent Covenants (
	Dependant Covenants

· K-based: breaching party discharges other party of contractual obligations

	Literal inhabitability (
	Minimum Societal Standards


5. Legal Authority Behind IWH = Housing Code. IWH supercharges the Code; legally allows tenants to commit a rent strike.
6. Impact of Javins
a. If landlords must deliver habitable premises, they will –
i. Make improvements and raise rent to cover these extra costs, OR
ii. Withdraw from the low-income rental market if improvements are too costly.
b. RESULT: reduction of supply of cheap, sub-standard housing. Thus, some tenants are left with no housing opportunities at all. Poorest tenants are unlikely to enforce because they have no other choice for housing.
i. Reponses:
A. Courts must look at what the law is and apply it (Housing Code)
B. Economic response assumes away other mitigating factors (homeless shelters, subsidized housing, etc.) ( Still a transitional problem in the meantime, though.
7. Hypo: LL offers apartment for $600/mo. Tenant observes its defects and offers $400/mo. LL agrees; parties enter into an agreement separate from the lease stating that Tenant acknowledges defects and, in consideration of waiving LL’s obligation to repair them, gets rent at $400/mo. Tenant moves in and stops paying rent under IWH.
a. If IWH is protecting a societal interest, then individual bargaining should not be allowed. But what if tenant can’t afford to pay any more than $400? He’s out of luck if no bargaining allowed.
b. Assuming IWH applies, tenant’s remedy must be something other than market value of apartment with defective conditions (presumably the $400 he bargained for). Must compensate him with some fiction below $400.
iv. Rent Control: Economists agree – rent control will inevitably reduce the supply of low-income housing.

A. Rent freezes: adopted in response to an anticipated surge in demand for rental housing, and are designed to prevent unexpected hardships to tenants and windfall profits for LLs.

1. Usually only used for short term, emergency situations (e.g. war time).  
B. Rent stabilization: government sets a fair rent (maybe allowance of yearly % increase), or permits rent increases only when apartment is vacated. Periodic tenancies, not term of years. 

1. Gives windfall to current tenants at the expense of landlords and prospective tenants.
2. Co-ops, Condos, & Common Interest Communities
a. Overview: in all of these forms, the “owner” doesn’t require all  the rights in bundle.
i. Cooperatives (Co-ops)
A. Title to the entire building is owned by a corporation. Each resident owns a proprietary lease (allowing for unlimited tenancy) and shares of this corporation. 

B. Mortgage financing is obtained by the corporation for the building as a whole.
C. Co-op must approve the sale of individual units.

ii. Condominiums
A. Association owns the common areas. Residents own their individual units (and can sell without approval of the Association). Came second after co-ops.  

B. Have better risk-sharing properties since occupants don’t serve as sureties for each other.
iii. Common Interest Communities
A. Usually free-standing homes. Residency requires unusually detailed covenants and restrictions. 
b. Governance Issues 

i. Pullman (2003) p. 793 [Co-op]

A. Co-op terminated tenant’s residency according to provision in the lease that authorized the board to do so based on a tenant’s “objectionable conduct.” Board held special meeting; notice given to tenant (he chose not attend).
B. Business Judgment Rule (used in corporations context): Prohibits judicial scrutiny of Boards unless –

1. Board not acting for purposes of the co-op.

2. Board not acting within its authority.

3. Board not acting in good faith.

C. Tenant wanted to go by NY Statute: if landlord is going to kick out a tenant, the landlord must establish by competent evidence that the tenant’s behavior was objectionable.

1. Holding: Board’s decision, if it satisfies the Business Judgment Rule, IS competent evidence. (Court will presume BJR is satisfied).

a. Result is odd: less scrutiny to kick out owner than there is for landlord to evict a tenant.

i. Response: Owners have more bargaining power and have agreed to submit to covenants/collective authority.

ii. Nahrstedt v. Lakeside Village Condo Association (1994) p. 782 [Condo]
A. Restriction against keeping cats in condo. Tenant argued that the provision didn’t apply to her (the provision, as applied to her was unreasonable because she kept her cats indoors; they were noiseless and did not create a nuisance to the neighbors).
B. CA statute: CCRs (covenants, conditions, and restrictions) in common interest developments are enforceable unless unreasonable.
1. Presumption of validity to preserve “stable and predictable living environment.” Each owner gives up a little freedom.
2. Tenants know what they are getting when they agree to a declaration; this expectation should be protected.

C. Court concludes that covenant should be enforced b/c it is rationally related to the legitimate goals of health, sanitation and noise control.
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VII.  Law of Neighbors
1. Nuisance: Problem of inconsistent land uses.
a. Basic Definition
i. Substantial, not trivial,

ii. Non-trespassatory

iii. Invasion, that

iv. Interferes with neighbor’s right to use and enjoyment of his land.

A. Passive: protects A’s right to be free from interference.

B. Active: restrain’s A’s right to do stuff in order to protect B’s right to use/enjoyment.

C. Note: employees, with respect to property where they work, do not have a nuisance claim; no right to use and enjoy the land. Adverse possessors are protected from nuisance; they do have a right to U/E land.

b. Adams v. Cleveland-Cliffs Iron Company (1999) p. 938
i. Plaintiffs sued in trespass and nuisance for dust, noise, and vibrations from neighboring Mine Company. Jury didn’t find a claim for nuisance, but found for trespass.

ii. Holding: Trespass law (exclusion interest) doesn’t cover these irritants, but the law of nuisance does (interest in use/enjoyment).

1. Dust not tangible invasion of a trespassatory type. Concern for de minimis claims: for trespass, no harm is needed, any trespass allows for strong remedies. Many activities produce dust; treating dust as a trespassatory agent would have mass repercussions. (Recall: Hinman – impractical to bargain with all landowners).

iii. Difference between trespass and nuisance:

A. Whether Δ’s action that created the intrusion was committed on or off π’s land.
B. Whether harm to π’s land was direct or indirect.
C. Whether the invasion was committed by tangible or intangible substance.
D. Whether the intrusion deprives the π of possession of land or just use/enjoyment of land.
c. Luensmann v. Zimmer-Zampese & Associates (2003) p. 953

i. Two Ways of Establishing Nuisance Per Se

A. Activity is a nuisance at all times, under all circumstances, and in any location.

1. Estlund: This is a ridiculous/wrong standard.

B. Violation of law that defines a nuisance.

1. This is the right question to ask. In this case, the race track was not illegal.

ii. St. Helen’s Smelting Co. v. Tipping (1865) p. 948
iii. π bought land near a copper smelting factory, which emitted “gases, vapors, and noxious matter” that killed his plants and made his animals sick. The whole neighborhood was industrial in character; π knew this when he moved in.
A. Δ’s argument: Location matters; given the industrial character of the neighborhood, it is π’s residence that is inappropriate. He couldn’t expect to be free from industrial byproducts when he moved into the area.

1. “Coming into the nuisance” defense.

iv. Holding: Theoretically, location matters, but it’s a jury question. π must show a sensible inconvenience (meaning a decrease in property value; problems breathing, etc. don’t count).

A. “Everything must be looked at from a reasonable point of view; therefore, the law does not regard trifling and small inconveniences.”

B. Example of Common Law THRESHOLD TEST: Δ tried to get court to pay attention to consequences of shutting down the factory, but court didn’t listen.
d. Boomer v. Atlantic Cement Company (1970) p. 956
i. Cement plant emanating dirt, smoke, & vibrations, disturbing neighborhood
ii. Court presumes not to conduct a Balancing Test, but in fact, that’s what it’s doing. (NY employs a common law Threshold Test, which proscribes a virtually automatic injunction when harm is not unsubstantial).

A. Considers two options (both involve issuing an injunction, in form):

1. Delay injunction, or

2. Grant injunction now, but allow Δ to dissolve the injunction upon payment of permanent damages.

a. Δ must compensate π for total economic loss (present and future) to their property.
i. Essentially allows Δs to purchase a servitude: an easement to commit a nuisance. πs could have voluntarily sold their right to be free from nuisance, but here, the court compels it.
b. Assumption of permanent damages is that πs can take the money and move elsewhere.

iii. Restatement Balancing Tests: Takes into account SOCIAL harms of the entire community, but court’s default rule is just to be concerned about the harms to the parties at suit (πs can join other partiers or convince court to hear evidence of other harms).

A. TEST 1: Net Social Utility
1. Social Harms

a. $185,000 in lost property value (or the $700,000 number found on remand).

2. Social Utility

a. Social value of Δ’s activity.

i. Company is producing a valuable product for society (cement). Quantified by $45M investment; company wouldn’t have made investment if it didn’t think that the product itself was worth at least that much.

A. Concern: private profits counted as social value.

ii. Workers (jobs), taxes.

b. Suitability of Δ’s location.

c. Impracticality of Δ preventing harm (ties into suitability of location)

i. Really about what company could do without shutting down to mitigate the nuisance. Here, Δ is already using the best technology available. However, if the cost of abatement (say $5M) is less than the social value ($45M), the $5M is all that the Δ is able to “count.” The value of not enjoining the company/shutting it down is $5M.

3. (Would be difficult to get an injunction under this test because social utility > social harm)

B. TEST 2: Harm is serious + Δ can afford to compensate without having to shut down.
C. TEST 3: Harm is severe enough + the harm is greater than the π should have to bear.
1. E.g. Non-profit organizations that generate nuisances (traffic, noise, etc.) would fail first two tests.
iv. Measuring Social Harms

A. All harms to plaintiffs cannot be fully appreciated through a calculation of market value. Community connections are being lost (potential purchasers – i.e. “the market” – are moving in; the price they would pay doesn’t take into account the seller’s loss of community).
v. Spur Industries v. Del Webb (1972) p. 964
vi. Retirement community expanded close to Δ’s feed lot; property value of community has gone down as a result of flies, smell, etc. from lot. 
vii. Holding: Injunction criteria satisfied under Test 1 of the Restatement, however, Del Webb “came into the nuisance.” DW bought the land cheap in part because of the nuisance.
A. Court says: if DW were the only party involved, it would be fine with not granting the injunction. BUT, there are homeowners involved that bought property under false pretenses (Estlund: really?)
B. SOLUTION = Feed lot is enjoined, but the developer must compensate Δ for its troubles. RULE 4.

e. Notes on the Tests for Granting Injunctions Against Nuisances
i. Common Law Threshold Test: will enjoin those activities if harm is anything more than unsubstantial.

A. Tendency is to over-enjoin.

ii. Problem with Restatement Balancing Test: Basically telling companies: “Go find a poor neighborhood where property values won’t decrease much because of a nuisance.”

A. Harm is more difficult to quantify than utility.

1. Under Test 1: Tendency is to under-enjoin.

2. Under Test 2: Tendency is to under-compensate.

iii. Forcing people to sell their property at a court-set price converts Property Rights ( Liability Rights.
A. BIG hold-out problem if we just let πs set their own price.

iv. Public law has supplanted nuisance law for dealing with these sorts of harms. Legislative solution.
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2. Servitudes

a. Alternative to nuisance law: Resolve conflicts between neighbors by contract that commits to certain behavior regarding the use of their land.
i. Easement: Owner agrees to waive his right to exclude certain kinds of intrusions by another.

A. Conveys right to a particular use of land.

B. In rem characteristic: easements are protected against 3rd parties.

ii. Covenant: Owner agrees to abide by certain restrictions on the use of his land for the benefit of another.

b. Easements
i. Baseball Publishing Co. v. Bruton (1938) p. 972
A. Written agreement allowing π to advertise on a sign; Δ returned the π’s payments and eventually took the sign down. π sued for specific performance.

B. Numerus Clauses – Easement, lease, or license?

1. License is revocable at the will of the possessor (still may constitute a breach of contract though).

2. Holding: Agreement was an easement in gross (therefore, not revocable at will; specific performance granted).
ii. Varieties of Easements

	Easements Appurtenant

· Belongs to another parcel of land; “runs with the land”

· Benefit of the easement belongs to whoever owns the benefited piece of land (Dominant Tract).

· Burden of easement belongs to whatever owns the burdened land from which the benefit was carved (Servient Tract)
	Easements in Gross

· Belongs to a particular grantee. If the grantee sells his land, he retains the easement in gross.

Profit a Prendre

· Like a narrow easement in gross: gives Dominant Tenant right to enter Servient Tenant’s land to extract something of value (timber, fruit, fish, minerals, etc.)

	Affirmative Easement

· Allows Dominant Tenant to make affirmative use of Servient Tenant’s land that would otherwise be a legal wrong.
	Negative Easement

· Dominant Tenant has the right to stop Servient Tenant from doing something that would normally be within ST’s rights.

	Private Easement

· Authorizes specific named parties (individuals, etc.) to use land for designated purposes.
	Public Easement

· Authorizes the general public to use land for designated purposes.

· (Recall Thornton, Oregon beach case).


iii. Creation of Easements

A. 4 Methods

1. Express (most common)

a. Must be in writing; express oral agreements are licenses.

b. Sometimes norms of neighborly accommodation serve as a substitute for explicit easements.  Consequently, courts recognize certain easements without writing….

2. Implied – results from severance of DT and ST (requires common owner)
a. Implied by Reservation: When O sold to A, O implicitly held an easement to maintain access to lot B.

3. Prescription – Nonpermissive use

a. Why reward the on-going trespasser? Want to protect reliance: if you act like you have a right to cross and LO doesn’t stop you, ou will continue to have that right.

4. Estoppel – Permissive use + Detrimental Reliance.

B. IMPLIED EASEMENT – Schwab v. Timmons (1999) p. 979
1. πs divided and sold land such that they were left with borders by water and a bluff; sued for access to a road. (πs landlocked themselves).
2. Two Kinds of Implied Easements
a. By Necessity
i. If, at the time of severance, anyone would notice that access to A was necessary to have any access to B at all. Given this situation, we can assume that the parties knew there was an implied easement. (Implied Easement in Law: doesn’t matter whether or not parties intended for there to be an easement).

ii. Here, πs wanted to be by the lake; therefore, they sold off lower portion of their land voluntarily (and, with it, access to the low road). There was NO necessity at the time of severance.

b. By Prior Use
i. Use must be obvious/apparent and must be shown to have existed at the time of severance.
C. PRESCRIPTIVE EASEMENT – Warsaw v. Chicago Metallic Ceilings (1984) p. 986
1. π built a driveway that wasn’t wide enough to allow their delivery trucks to turn around without trespassing on Δ’s land. Truck drivers used Δ’s property to turn around. Years later, Δ began constructing a building that prevented the trucks from turning around. 
a. Prescriptive easements require a showing of use of the property that has been open, notorious, continuous, and adverse for an uninterrupted period equal to the statute of limitations.

b. Also must be shown by a definite and certain line of travel (not a shifting course).  

2. Holding: π had acquired a prescriptive easement, and Δ was ordered to remove the building. π does not have to compensate Δ for this newly gained property right.
a. Burden is on the landowner (would-be Servient Tenant) to show that permission was granted to use land.
b. GENERAL RULE: Don’t have to pay for property right acquired through prescription.

D. ESTOPPEL – Holbrook v. Taylor (1976) p. 992
1. Servient Tenants gave permission for a road to be cut for the purpose of moving coal from a newly opened mine. The road was used for 5 years (until the mine closed). During that time, the STs were paid a royalty for used of the road. 8 years later, STs built a rental house; roadway was used by tenants. House burned down in 1961. In 1964, the Dominant Tenants bought adjacent land. Landowners allowed use of road for a year.
a. DTs used road to haul equipment to build their residence ($25,000). Also widened road.

2. Holding: DT (Taylor) had the express consent of ST (Holdbrook) to improve the roadway. DT spent money improving road and building the house, in reliance on continued use of the road.

a. License (oral agreement between the parties) cannot be revoked when there is reliance and improvement.

E. Negative Easements
1. Fontainebleau Hotel v. Forty-Five Twenty-Five (1959) p. 1001
a. Hotel raised height and constructed a spite wall facing neighboring hotel, blocking sunlight to the FB’s pool.
b. Holding: One must use his property so as not to injure the lawful rights of another. One cannot create a prescriptive easement in the flow of sunlight. No right to sunlight.

c. FB could have explicitly bargained for a negative easement, but it didn’t. What about other ways?

i. Prescription: “I’ve had access to this sunlight for longer than the SOL.”

A. Functional problem: everyone would have a prescriptive easement to sunlight based on this reasoning.

B. Prescriptive easements arise after an ACTIONABLE WRONG has been committed that the owner could have stopped.

1. Here, there’s nothing the owner could have done to stop FB from getting sunlight besides actually building something.
ii. Implied Easement of Sunlight
A. Must start with common ownership followed by severance under circumstances that make sense to imply such an easement (Necessity or Prior Use + Necessity).

1. E.g. If FB was using solar panels before severance.

iii. Estoppel
A. “I had your representation that you wouldn’t block my sunlight. I relied on that to my detriment such that you are now estopped from blocking the sunlight.”

2. Negative Easement in Gross = Conservation Easement: common law was very skeptical about recognizing such easements; legislature has stepped in. (E.g. Easement to preserve a historic building).

3. Binding successors to prior easements requires NOTICE.

a. Much bigger problem for negative easements than for affirmative ones.
b. Dominant Tenant can go to record’s office and file an affidavit stating reasons/facts why a negative easement exists. 
c. Will turn up in normal title search.
iv. Misuse of Easements

A. Penn Bowling v. Hot Shoppes (1949) p. 1009

1. Penn Bowling had an express easement on Hot Shoppes’ land for the benefit of their bowling alley, but was using it to carry in supplies to their adjoining restaurant. Conflict = Penn using easement for ways it was not meant to be used.

2. Holding: Penn Bowling can only use their right of way to serve the Dominant Tenement. If it wanted to use easement for benefit of tract of land other than the Dominant Tenement, then it must have bargained for this ahead of time. Penn Bowling enjoined from misuse (not all use).

a. Hornbook Rule: Use for other purposes = Using land beyond scope of easement = Trespass.

v. Summary: In all of the above cases, the would-be Dominant Tenant is seeking a valuable property right without any consideration. Dominant Tenant could have avoided predicament by bargaining upfront. Having failed to do so, should the court rescue the DT?

	
	Property Rule
	Liability Rule

	Servient Tenant
	Injunction against Dominant Tenant’s use.
	No injunction against DT, but DT will have to pay damages.

	Dominant Tenant
	Dominant Tenant gets easement.
	ST has to pay for DT to be enjoined.


A. Two Judicial Attitudes:


1. Schwab (landlocked), Penn Bowling (misuse) = EX ANTE approach.

2. Warsaw (turning trucks), Holbrook (road) = EX POST approach.

B. Dilemma: Rescuing ex post undercuts incentives to bargain ex ante, but refusing to rescue ex post can give would-be ST disproportionate amount of discretion (edging on extortion). Also, want to encourage neighborliness.

c. Covenants
i. More contract-like than easement. Covenants impose no duties of forbearance on 3rd parties. Covenants cannot be acquired by prescription, implication, necessity, or estoppel. All covenants must be in writing.
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A. Benefit of Promise Running to Successors

1. Contract Law: If you are an intended beneficiary, you can enforce the promise as a 3rd party beneficiary. D, successor to the promise, can enforce A’s promise to B through this theory.

B. Burden of Promise Running to Successors

1. Contract Law won’t work here: we have a 3rd party beneficiary theory, but nothing for 3rd party promisors.

a. Two theories that allow promises respecting the use of land to run with the land:

i. Equitable servitude (used to obtain an injunction)

ii. Real covenant (used to obtain damages)

A. Horizontal Privity: relationship between original promisor (A) and promisee (B). Traditionally, had to be something like a landlord/tenant relationship (couldn’t be shown in Tulk, below).

ii. Equitable Servitudes

A. Tulk v. Moxhay (1848) p. 1014 [Historic Relic]
1. Leicester Square in London to be kept as a garden. Some promises look like easements (allowing tenants to visit garden); some were restrictions (can’t build anything in center of square). Promisee sold to Δ, who knew of covenants, but wanted to build something in the middle anyway.

2. Holding: Covenant not binding at law (because privity requirements not met), but there is an equitable servitude.

iii. Requirements for Covenants and Equitable Servitudes to Run With the Land
A. Issue with covenants is whether the benefits and burdens of the deal between the original parties will “run with the land,” extending to successors of those parties.  

B. For a BURDEN of a real covenant or an equitable servitude to run, you must establish:

1. Real Covenant
a. Intent for burden to run

b. Privity

i. Horizontal privity (some relationship/common interest; vague requirement)

ii. Vertical privity (successor holds the entire durational interest held by the covenantor; assignment works, but not a sublease).

c. Touch and concern the land (new Restatement, but not courts, has abandoned this).

2. Equitable Servitude

a. Intent for burden to run
b. Notice - presence in the deed, actual notice, inquiry notice (facts that would make a reasonable person inquire further and find the covenant), or constructive notice (recording acts).
c. Touch and concern
C. For a BENEFIT of a real covenant or an equitable servitude to run, you must establish:

1. Real Covenant
a. Intent for benefit to run

b. Vertical privity - successor need only succeed to some estate, not necessarily of the same duration as the covenantor’s.

c. Touch and concern

2. Equitable Servitude

a. Intent for benfit to run
b. Touch and concern
iv. Notice Requirements and the Common Plan (Subdivisions)
A. In subdivisions, covenants trace back to a deal between the developer and original purchasers.  

1. Sanborn v. McLean (1925) p. 1034
2. Δ wants to open gas station on her lot in a residential subdivision. Her deed itself did not restrict use of land to residences. Other deeds contained such a restriction.
3. Existence of a common/general plan = implied reciprocal covenant.

a. Fact that the developer was the beneficiary of many promises in pursuit of a general plan is notice that the developer made implicit promises to restrict when such a restriction is not written in the deed.
4. Sanborn Hypo: O Sells to A, then B, then C, etc.

	O (
	A
	B
	C

	
	D
	E
	F


a. Assume O made explicit promise to A that retained land would be restricted to SFR purposes. A made explicit promise to O that she would similarly restrict her plot to SFR purposes. 

i. How would B have notice of O’s promise to A? Standard title search will do (B is O’s successor)

b. Now assume that A made an explicit promise to O, but O made no such promise back. 

i. How can E enforce the promise that A made to O?

A. E is O’s successor (E is successor of benefit). Since A’s promise was explicit, enforcement will be easy.
ii. F wants to build a gas station. Can anyone stop F?

A. Problem: F made explicit SFR promise to O, but O’s not around anymore. No one is O’s successor (no successor to benefit).
1. If, at the time F made his promise, O got the promise with the intent to benefit the other neighbors ( neighbors = 3rd party beneficiaries.
2. By the time F comes into the picture, there is a common/general plan. As the plan became clear (because of the promises made by A, B, C, etc.), O implicitly promised them back that the retained land would be similarly restricted.
c. Assume D didn’t make a promise (no SFR restriction in her deed). O didn’t make a promise either (therefore, D is not the successor to any burden). [Sanborn]
i. By the time D bought land, O – by extracting similar promises – implicitly promised earlier buyers that the retained land would be restricted.
ii. NOTE: A could build a gas station if A made no explicit promise for restriction.
d. POLICY = want to protect early purchasers who believed they were buying into a residential subdivision.
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5. Gray Area = Retained by O. Z wants to build a store. Can F stop Z?

a. F’s argument: When I bought my land and promised O that I would restrict it to SFR purposes, I had reason to expect that all of O’s retained land was for similar use.

b. Z’s argument: I had no notice.

6. Implicit Reciprocal Promise

a. Argument that first buyer into common plan community should be able to expect O to sell remaining lots with the same restrictions she agreed to.  Point to --
i. Pattern of covenants in lands already deeded into common plan

ii. Promotional literature showing the commercial lot as part of a common plan

iii. Subdivision plan filed by developer with agency

iv. Statements/documents developer showed to earlier buyers

v. Termination of Servitudes
A. Peckham v. Milroy (2001) p. 1042

1. Neighborhood covenant prohibits home businesses; the Milroys started a home day care. Question whether the covenant was abandoned or violated public policy. Court decided no to both, and enjoined the day care.  

2. Equitable Defenses to Servitudes

a. Laches
i. Unreasonable delay in enforcement of your rights such that the other party has reasonably relied on your failure to enforce. Requires:
A. Opportunity to discover rights are being violated.
B. Unreasonable delay in commencing a cause of action, and
C. Damage to the defendant because of the plaintiff’s unreasonable delay.
b. Estoppel
i. Affirmative assurances that you wouldn’t enforce + detrimental reliance on these assurances.
c. Unclean Hands
i. Restrictions that cover a whole neighborhood may begin to erode such that many people are in violation of them. Cannot seek to enforce something you, yourself, are violating.
d. Waiver
i. Explicitly given up your right to enforce.
e. Abandonment
i. Must show that prior violations have eroded the general plan. Habitual and substantial violations necessary. A few violations do not constitute abandonment.
f. Public Policy (e.g. Shelley)
B. Bolotin v. Rindge (1964) (9-106)
1. Restriction to SFR purposes. π’s unimproved lots sat along Wilshire Blvd (very busy street). These lots were determined to be worthless for SFR purposes, but very valuable for commercial development.
2. Changed Conditions Doctrine
a. Deed restrictions are unenforceable when, by reason of changed conditions, enforcement would be inequitable and oppressive and would harass π without benefiting the adjoining owners.
b. NOT APPLICABLE HERE.

3. Holding: Economic effects to the adjoining property is not the test. Test is whether the original purpose of the restrictions is now obsolete (restrictions still had value to other homeowners; wanted buffer between commercial area, noise, traffic, etc.). If changed conditions outside were enough to change restrictions inside, covenants would be worthless. 
4. Bottom line: Owners stuck with land worthless for its only allowed use. FAIR because they bought the land knowing of the restriction; there was notice.

VII. Public Regulation of Land Use & Regulatory Takings
1. Regulatory Takings: concerned with economic rights associated with property law.
a. Fifth Amendment Takings Clause: “Nor shall private property be taken for public use without just compensation.”

i.  Applies directly to federal government and has been held to apply to states through the 14th Amendment, Due Process Clause.
ii. Four Questions
A. What is Private Property?
1. Look at through the lens of…

B. A Taking?
1. Taking = “inverse condemnation”

2. “You have effectively condemned my property; you should have taken it through eminent domain.”

C. Public Use?
1. Government can’t take property through eminent domain unless it’s for public use.

2. Kelo: When can government take property and transfer it to a private party?

a. When the end use is for the public (privately owned parks, railroads, etc.)

b. NOT when the purpose is to benefit the private party.

i. Distinguish between comprehensive, carefully considered development plan and pure transfer for the benefit of a private party.
c. If current state of property is bad for the public (blight), then it can be privately developed.

d. It’s okay to use eminent domain to transfer property from people who have wayyyyy too much of it.

3. Kelo Policy Issue: Should courts police ends that government can pursue through eminent domain?

a. Eminent domain is usually only appropriate when hold out issues are large. If ED is restricted to this use, then it will be self-policing (eminent domain is expensive).

b. Courts should just ensure that compensation is fair, procedures are fair, and that the legislature has approved the taking.

D. Just Compensation?
1. Just compensation = market value (will often be undercompensatory)

a. If government has to pay FMV anyway, why doesn’t it just buy the property? HOLD OUT ISSUES

b. If owner is going to get FMB anyway, why wouldn’t he just sell? Recall: Boomer; some values tend to be lost in a FMV calculation (community connections, business goodwill, etc.)

iii. Foundations

A. Pennsylvania Coal v. Mahon (1922) p. 1259
1. Pennsylvania is coal-mining country; recognizes three distinct estates:
a. Surface Estate

b. Mineral Estate – mineable portion of subsidence

c. Support Estate – whatever amount of otherwise mineable cola that must be left in place.

i. Default Rule = Owner of Surface Estate also owned the right to subjacent support (Support Estate). Surface Estate owner could bargain this right away (what happened here).
A. Penn Coal now has a right to do something that would otherwise be considered a nuisance (technically an Affirmative Easement to Commit a Nuisance).
2. Penn Coal claims that state statute, which required certain structures to have subjacent support, constituted a taking of its property without just compensation.
3. Holding: Legislature doesn’t get to absolutely define what constitutes public harm.
4. Principles Holmes (M) and Brandeis (D) Agreed On
a. PURPOSE Question: What is the government doing for the public? Has anything literally been taken?
i. If this law abated a nuisance or avoided serious public harm (i.e. state is merely exercising its police powers), then no taking (no need to compensate).
A. Holmes: Not a proper exercise of police powers; area governed by private contract. Surface owner paid less for land and is now seeking a private windfall.
B. Brandeis: Yes this was a proper exercise. Just because there’s incidental benefit to a private party doesn’t mean the government shouldn’t be allowed to seek public ends.
ii. Asking this question is justified because “Government could hardly go on if it had to pay for every exercise of this power.” Owner’s property rights are not absolute; subject to inherent limitations.
b. OWNER Question: Was this too much of a burden? Is this a Constitutional taking?
i. If the law is not within the state’s police powers, government may still be able to regulate without paying compensation so long as the regulation doesn’t “go too far.”
A. Holmes: Yes, too far.
1. Looks at the support estate only – ALL of this is taken.
B. Brandeis: No, not too far.
1. Mining rights as a whole = support estate + mineral estate. Support estate very small portion of the whole.
B. Penn Central Transportation Co. v. City of New York (1978) p.1269 [Restriction on Use]
1. Penn Central wanted to build above Grand Central up to limit of neighborhood zoning laws. However, Grand Central was deemed a historic building; therefore, Penn needed permission from Commission (rejected plans).
a. By this time, state police powers are very broad (and include landmark preservation). Thus, police powers are no longer a free pass from takings liability. Must move on to “too far” question.
2. Holding: State regulations do not go too far so long as the existing use of the property is:
a. Unimpaired, and
b. Providing a reasonable return on the Owner’s investment.
3. BALANCING TEST for “too far” Question:
a. Economic Impact (Diminution in Value)
b. Reasonable investment-backed expectations
c. Character of government action
d. Reciprocity of Advantage
iv. Physical Invasions

A. Kaiser-Aetna v. US (1979) Supp. 22
1. Plaintiffs owned a private pond which they spent a considerable amount of money to turn into a marina. By doing this, pond became subject to federal navigational servitude.

2. One way of looking at it (Court didn’t) = Analogy to nuisance: Fact that changed circumstances have created a nuisance (or navigational servitude) where there was none before doesn’t forbid the government from now taking action.
i. Mahon suggests that the government always has a right to prevent nuisance.

3. Q1: Literal Taking? Yes – Government consented; didn’t stop KA or point out that they might be subject to navigational servitude. Consent allowed for a reasonable investment-backed expectation.
4. Q2: Penn Central Balancing Test
a. Character of government action amounts to physical invasion; navigation servitude takes away owner’s right to exclude – fundamental property right.
5. After Kaiser-Aetna, some questions are still unresolved:
a. All physical invasions are takings? OR
b. All physical invasions are more likely to be a taking if there is a serious economic impact?
i. Pruneyard lets us know this one is more accurate…
B. Pruneyard Shopping Center v. Robins (1980) (Supp 44)
1. Shopping mall had strong policy against flyer distribution. Students distributed flyers; stopped by security guard.

a. Recall: Logan Valley overturned: No more 1st Amendment rights in shopping malls, BUT that doesn’t mean the public can’t get access. It just means that the 1st Amendment won’t get them there.

b. State constitution can give broader free speech rights.

2. Government Action implicating 5th and 14th Am. = Supreme Court treats state court’s ruling as the equivalent of new legislation; doesn’t even consider that the state’s broader free speech rights are considered inherent built-in limitations on the owner’s right to exclude.

3. Holding: Taking of right to exclude is subject to Penn Central’s balancing test.

a. KA – owners invested in the property with a reliance on their right to exclude.

b. PY – the right to exclude doesn’t add economic value to the shopping center; its purpose is to be open to the public. No reasonable investment-backed expectations.

C. Loretto v. Teleprompter Manhattan CATV Corp. (1982) p. 12886
1. Loretto bought building with cable already installed. State regulation said that landlords must allow cables.
2. Holding: Permanent Physical Occupation (Automatic, Per Se Taking.
a. Triviality of occupation is not relevant to deciding whether or not a taking has occurred. It DOES matter for calculating compensation though (here, just $1).
D. Nollan v. California Coastal Commission (1987) Supp. 33
1. California law wanted to expand public’s right of access to dry sand area; imposed conditions on building permits (“Can’t build this unless you agree to let public on dry sand.”) Nollan wanted to build; argued that condition amounted to Constitutional taking. No nexus between state’s legitimate state interest and the taking.
2. Holding: Classic Right of Way Easement = Permanent Physical Occupation ( Per Se Taking

a. Would also definitely be a taking if easement were imposed outright.
	Nollan
	Kaiser-Aetna

	· Classic Right of Way Easement

· Per se rule ( Taking

· State imposed

· Easement over LAND (more traditionally bought/sold)
· Land closely associated with the home.

· More likely to interfere with multiple uses of property (water can only be used by boats)
	· Navigational Servitude Easement

· Subject to Balancing Test

· Federally imposed

· Easement over WATER (less conventionally bought/sold)


v. Regulation of Use

A. Keystone Bituminous Coal Ass’n v. DeBenedictis (1987) Supp. 35
1. Act required mining companies to keep 50% of coal in place and to repair surface damage caused by subsidence even if the surface owners had waived their rights.

2. Q1: Literal Taking? NO

a. Kohler Act – Act didn’t apply when coal companies owned the surface estate too (led Holmes to state that the Act was more concerned with private benefits).

b. This Act – more explicitly public-oriented; however, main difference is that society’s attitude has changed (wave of environmental legislation). Court feels fine in saying that subsidence is, in fact, a nuisance. However, the inquiry doesn’t end there; it moves on to Q2.

3. Q2: Constitutional Taking? NO

a. Uses “whole parcel” as denominator.

B. Lucas v. South Carolina Coastal Council (1992) p. 1299
1. Lucas bought undeveloped coastal land; intended to build homes there. Two years later, State passed law extending its “no build” zone such that Lucas could no longer build on his land.
2. Q2: If Regulation eliminates all economically viable use of land ( Per se Taking

a. Nuisance Exception: If the only thing you can do to make economic use of your property is a nuisance, then it’s not a per se taking.

b. Denominator = Fee Simple. Numerator = What is economically viable?

i. Lucas bought land with reasonable expectation of being able to build on it. He would not be getting a reasonable return on his investment if all he could do was sell it off to his neighbors for recreational use.

A. Economically Viable Use = Development Rights

ii. Lucas apparently tells us that entitlements can be chopped up: Court says “If you thought that Penn Central and Keystone overturned Mahon’s denominator holding, you’re wrong.”

3. Q1: Court agrees that the law does prevent public harm, BUT the legislature doesn’t get to declare what a nuisance is. Must look to common law principles ( Nuisance law defined by the Restatement (Balance social harm v. utility)
a. Bottom Line: If activity is a nuisance within the Lucas meaning, the government DOES have a free pass
vi. Two categorical exclusions from Penn Central Balancing Test: 

A. Physical Invasion: Regulations compelling permanent physical occupations.
B. Restrictions on Use: Regulations denying all economically beneficial or productive use of land

vii. Denominators (post-Lucas)

A. Diminution in value (factor under Penn Central Balancing test, and Lucas total takings test) depends on the denominator you’re measuring against (value of property before regulation).  Recently court has cautioned against conceptual severance (letting each stick be a ‘whole’).  

B. Palazzolo v. Rhode Island (2001) Supp. 42
1. Palazzolo owned waterfront parcel, regulated as coastal wetlands prior to his ownership; submitted various development plans, all of which were rejected. Filed takings action relying on Lucas (Argument – State denied me of all economically beneficial use of land).
2. Holding: “A Regulation that would otherwise be unconstitutional absent compensation is not transformed into a background principle of the State’s law by mere virtue of the passage of title.” Preserves future generations’ right to challenge unreasonable limitations on the use and value of land. Otherwise, for those current/older owners that can’t get around to bringing a takings claim, the state escapes having to pay compensation.

a. Background principles: “common, shared understandings of permissible limitations derived from a state’s legal traditions; include reasonable restrictions.” Rooted in common law, not legislation: constrains legislature from overreaching on behalf of public majority views. Courts mostly insulted from majoritarian pressures.
A. Nuisance law – deals well with confined externalities affecting few neighbors; less well with diffuse harms (on ecosystem, etc.), but that’s okay – the legislature can still fill gaps. 
1. Environmental legislation has picked up where nuisance law left off, but is constrained by what courts have done in nuisance cases.

2. Too great/wrong kind of constraint on government to regulate land use for public interests?

b. Value of regulated property = property value + opportunity to bring a takings claim challenging the regulation.

i. Speculation: Buy land subject to restrictions that depress its value; challenge restrictions as takings. If struck, get windfall. ( Potentially a wide-open attack on state’s power to regulate land uses, especially to protect the environment.
3. Decision: Landowner not deprived of all economically viable use; can still build “substantial residence” on 18-acre parcel. No total taking under Lucas.

a. On appeal, brought up for the first time that the upland parcel is distinct from the wetland’s portion; total takings is with respect to the wetland’s area. Didn’t bring it up earlier, so π lost this claim; court based decision on whole parcel being the denominator.

b. Two Lines of Argument

i. Penn Central Balancing Test – π must show that the regulation took too much of land’s use/value/RIBEs.

A. O’Connor (s. 47): Regulatory regime in place at time the π acquired the property shapes reasonableness of expectations.

B. Scalia (s. 49): No, it doesn’t.

ii. Lucas Test – π must show that 100% of the land’s developmental value has been taken.

C. Lucas vis a vis Palazzolo
1. Together, the cases suggest an erosion of positivist view of property rights. Problem with positivism: if “property” as used in the Constitution means only rights that a legislature says one has, then the Takings Clause and the Due Process Clause offer little protection from overreaching legislatures.

D. Tahoe-Sierra Preservation Council v. Tahoe Regional Planning Agency (2002) p. 1335, 1355
1. Owner argued that the moratorium on development (lasting 32 months) amounted to a total taking of her “leasehold” equivalent to the duration of the moratorium.

a. Background Information on Temporary Takings
i. Traditionally, if a land use restriction was held to be a taking, the state could withdraw the regulation and avoid paying compensation.

ii. First English – Even if the regulation is withdrawn, the state still must pay just compensation during the period the unconstitutional regulation was in place. ( Temporary Taking (what owner here is arguing).

2. Holding: NO CONCEPTUAL SEVERANCE. Denominator is the parcel as a whole. Distinguished from First English because this moratorium was explicitly temporary from the very beginning.

a. Geographically measures by “metes and bounds.” Temporally measures by owner’s total term of years.
	LUCAS
	PENN CENTRAL

	ALL economically viable use refers to the WHOLE PARCEL.
	If only PART of the parcel is taken, apply the Penn Central Balancing Test.
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