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Attack Outline

Traditionally, the bundle of sticks includes – the right to exclude, possess, and sell.
How should we determine whether a property right should be established?

· A. Efficiency
· 1. A single owner with exclusion rights can monitor exclusion more easily than a large group of owners, in part because boundaries can be marked more noticeably than abstract rules of usage.

· Counter – tragedy of anti-commons, where too many people have a right to get involved in the disposition of a resource and can hold out (i.e. block access to the resource).
· 2. A single owner may be easier to transact with, reducing transaction costs (e.g. b/c it’s clear who to negotiate with when you want to fish in the propertized lake).

· Counter: The legislative and judicial system needed to create and enforce rights may generate higher transaction costs than the absence of such a system, or it may become a tragedy of the commons itself (see Notes to the ITQs case).
· 3. Once externalities are internalized to the decisionmaker, decisions about the property will factor in the previously-external costs, resulting in more efficient choices (e.g. the property rule of trespass extended to protect against spam email transfers the resource costs to the spammers.)
· Counter: Short-term gains in efficiency may be outweighed by long-term costs b/c internalizing externalities creates new externalities (e.g. limiting the openness of and free access to the Internet, limiting public fishing, causing a nuisance due to mosquitoes or pollution.)

· Response: Neighbors only have to go to one (or a few) owners to seek change, as opposed to going to a whole community (reduced transaction costs).
· Counter: In the case of necessity, circumstances may require immediate use of another’s land, but transaction costs may prohibit obtaining permission first.  e.g. Ploof v. Putnam (& AP)
· (Response?: A liability rule (i.e. damages) can allow necessary use and still compensate the owner for any damage.)

· Another example of new externalities created by new property rights: disproportionate distributional effects.  (From ITQs: “Perfectly innocent people going about their legitimate business in a productive industry have suffered great economic harm because the federal regulatory scheme changed.”)

· Counter (the court’s self-response to the above quote in ITQs): “Government regulation of an industry necessarily transfers economic rewards from some who are more efficient and hardworking to others who are favored by the regulatory scheme.”  (in favor of a greater efficiency).

· 4. (Pigouvian tax:  Another method of internalizing externalities is to tax the activity creating the externalities.)

· 5. Competition may be appropriate to spur improvement/innovation and to combat monopoly power (i.e. drive prices down).

· Counter: See productivity arguments below.
· 6. Marginal costs to a party may be relatively low (e.g. the marginal cost of creating a few additional pharmaceutical pills is relatively low; information or other “infinitely renewable” resources can be consumed at no extra marginal cost to their producers).
· 7. Potential costs to a party may be balanced by potential gains.  (e.g. River border case: Nebraska v. Iowa).
· 8. Measure of Efficiency: Pareto optimality (everyone’s better off and nobody’s worse off) vs. Kaldor-Hicks optimality (the party or parties that are better off are better off by more than other parties are worse off; thus, those made better off could theoretically compensate those who end up worse off).
· Property law typically imposes KH b/c Pareto optimality gives one party a veto-power that interferes with commerce.  However, KH does not require that the better-off party actually compensate the worse-off party.
· B. Certainty

· 1. Title clearing/marketability (also an efficiency concern) – (a) numerus clausus principle - reluctance to place too many or too creative of restrictions on marketable items; (b) a liability rule for AP would involve such problems as calculating what the land’s value was at the beginning of the statute of limitations; (c) also for AP - locating a TO and evidence after a long period of time and then negotiating with TO incurs transaction costs.
· 2. Reduces litigation

· Counter – strict adherence to precedent may not limit litigation (e.g. dissent in Warsaw).  Also, it inhibits case-by-case flexibility.

· Tempora mutantur (“times have changed”) and our law should change b/c policies have changed, technology has changed, social structure has changed, or our understanding of incentives have changed.
· 3. Reduces errors in court judgment by clarifying rules and reducing the type and number of issues to be decided.  See Intel v. Hamidi.
· 4. Encourages reliance-based investment

· Exception – Custom may create contrary expectations, although custom can create negative externalities (See Ghen v. Rich; McConico v. Singleton).
· Re: retroactive application of rights, see Copyright: Eldred and above material; Artist’s Rights case.

· 5. Adverse possession encourages owners to protect their rights diligently.  If a liability rule were established instead, TOs would have less incentive b/c at least they would get the value of the land if title is transferred to another.
· C. Productivity
· 1. Generally, want to encourage productive use of resources (possibly explaining the lack of title to land gained by Native Americans, per Johnson v. M’Intosh); justification for AP.
· Counter: Want to discourage overuse (e.g. overfishing in ITQs) and violent struggles over items (e.g. valuable homerun balls in Popov).  (Locke’s proviso – leave as much and as good for everyone else.  “Nothing was made by God for man to spoil or destroy.”) Note that intangibles such as ideas can, unlike material things, be used by multiple people without taking anything tangible away from the discoverer/creator/etc.
· Counter: Unfairness of AP – “To permit a squatter [who knows he is on someone else’s property] to assert a claim of right would put a premium on dishonesty.” AP – Carpenter v. Ruperto.

· Counter: This also goes against the bulwark/liberty argument.

· 2. Want to incentivize the expenditure of labor (R&D/ sunk costs, e.g. invention/creation of intellectual property) and disincentivize “reaping what one did not sow” – i.e. free-riding (obtaining a benefit at another’s expense) or unjust enrichment (e.g. INS’ copying of AP’s news).
· Counter: How is the value of labor determined?  For instance, with “hot news,” isn’t the provider charging both for labor and for the value of the information?  Furthermore, creators always rely upon the fruits of others’ labor (“standing on the shoulders of giants”).

· Counter: Doesn’t the public have a right to news?
· Response: Providing protection for creations encourages further creation, which ultimately benefits the public.  Furthermore, “every idea, theory, and fact in a copyrighted work becomes instantly available for public exploitation at the moment of publication.” Eldred v. Ashcroft, 1096’2z.  Also, the “fair use” exception allows for free use of copyrighted material under certain circumstances.
· Re-counter: Even if someone wants to use material for a fair use, if that material is not available in a database or library due to copyright costs, the person will effectively be prohibited from using the material. (Breyer’s dissent in Eldred, 1101’1).
· A time-limited right (e.g. patent) may be a useful compromise between rewarding labor and allowing creations into the public sphere. See INS (Holmes dissenting); Eldred, 1094fn18.

· 3. Marginal utility (AP):  An adverse possessor apparently receives more benefit from use of the land than the TO who allows adverse possession.

· Counter:  See above re: counter-arguments to #1.
· Expectations/reliance interests of owners and those who depend upon them (e.g. creditors)
· Custom (e.g. Ghen v. Rich; rights in frozen sperm - Hecht)
· Precedent/stare decisis (e.g. Johnson v. M’Intosh)

· Even for an AP, creditors may be relying upon the belief that AP has possession.
· D. Personhood interests
· 1. Sentimental value attached to land and relatively unique items (e.g. if love letters were transformed into ash, the creative aspect of the resource may not be recoverable by simply returning the current product to the original owner).
· Does commodification detract from the dignity attached to human endeavors?

· 2. Loss aversion (AP):  Based upon psychological studies, we know that taking away possession from the AP is likely to be experienced more acutely by the AP than the denial of the TO’s right will be felt by the TO.  The asset is likely to be more fungible (interchangeable) to the TO than the AP because of the “personhood” wrapped up with the land for the AP, compared to the TO, even though AP knows the land does not belong to him.
· 3. Liberty:  Property rights are “the bulwark (protector) of individual liberty” and autonomy/privacy to make decisions about one’s life.
· 4. Human dignity in re: body parts and human rights, regardless of alienability or marketability.  (e.g. Cornea case; Mosk’s dissent in Moore; State v. Shack – “Property rights serve human values. They are recognized to that end, and are limited by it.”)

· Counter: If the state is allowed to do autopsies contrary to parents’ wishes, why can’t the state harvest organs that are needed for public benefit?
· Protect against reasonable fear of physical injury as a result of trespass
· Protect against monetary injury (although can be addressed through a liability rule, i.e. damages).
· E. Social/Public effects
· 1. Judicial involvement prevents the need to resort to self-help, which can lead to injury to owners and trespassers.  (e.g. repossession cases – III.C.; Finder’s/Stealer’s rights cases)
· Counter: The possibility of a prescriptive easement may encourage landowners to put up fences to protect against public usage.  See Custom and Public Rights (and critique).

· 2. A property rule may limit public views of pristine land, beaches, etc.

· 3. A property rule may limit public enjoyment of creative works and the free flow of information that spurs new creations.

· 3. “Gatekeeper function” (AP): In order to maintain social order, the TO should monitor and enforce their land rights rather than “sleep on his rights”; otherwise, society will incur greater costs.
· Exception for Gov’t lands b/c don’t want errors by government employees to significantly alter the rights of the public-at-large.

· 4. Air rights and navigable water rights: The traditional ad coleum rule would be prohibitively costly for travel.  Additionally, people don’t use the air space where airplanes travel and are not usually disturbed by such flights.

· 5. Distribution of wealth broadly; protect against dynasties.

· 6. Protect against discrimination.
· F. Institutional competency
· Is the issue one of important or controversial policy?  If so, probably best resolved by the democratic and more deliberative branches of the government.  See [Marshall] in Johnson v. M’Intosh; [Brandeis] (dissent) in INS; [Ginsburg] in Eldred; Moore v. Regents; Intel v. Hamidi; Symphony Space; Tahoe-Sierra (1358’2z).
· Many cases are fact-sensitive, and the court:

· may not have much empirical info (compared to the legislature);

· may not have all the interested parties represented before it; and/or

· may not even have all the facts of the case before it due to procedural reasons (such as, considering a motion to dismiss).
· For a contrast to the usual deference to agency expertise, see the highchair case (Trenton Industries).  For patents, why would courts make an exception to the usual deference?
· (1) Patent application with the agency is typically not as adversarial as litigation in the courts, so all of the relevant facts may not be presented to the agency.
· (2) The model that the administrative agency has highly technical expertise compared to the court is not the reality, which is that the patent office is vastly overworked and not as specialized as the model.  In part, the patent office is overworked b/c it reviews all patent applications, whereas the court will most likely only see viable creations, since their patentability is 
· G. Choice of Relief
· (1) A property rule, such as an injunction, gives the holder of the right the decision of whether or not to sell or trade.

· (2) Liability rule protection grants damages but does not allow the holder to prevent another from taking the holder’s object.  Thus, the non-holder can intervene but at a price.
	Advantages of (1) over (2)
	Advantages of (2) over (1)

	Against all the world.
	Only regarding the parties in dispute.

	Owner gets to set a non-market price, which is better for the owner when the value is not reflected in the market or is otherwise difficult to assess.
	When many parties are involved, if D can use the resource and pay damages later, the transaction costs of negotiating are obviated.

	Reduces transaction costs associated with litigation and determination of the value of property.
	

	More effective where the violation is ongoing.
	

	Allows the holder to use the resource for reasons other than market value (such as religious reasons).
	


· (3) A third option is for the court to establish the resource as inalienable (non-transferable) – used in regard to bodily organs or sex.
· H. Inalienability (303 and II.A.)
· Justifications for not allowing property owners to transfer or sell certain types of property, such as body parts:
· Reduces the possibility of negative externalities to third parties,
· Improves the quality of information (or quality of product donated, in the case of blood, where non-paid donors are presumably more likely to disclose known problems with their blood rather than donors seeking payment), and
· Minimizes “common-pool” problems involving non-exclusive ownership of a single resource where the danger of over-consumption or excessive use exists.
· Radin’s justifications:
· Phylactic argument – This view presumes that commodification of certain types of property is so destructive that most instances of it must be coerced, and the risk of mistakenly constraining the exercise of free choice is far outweighed by the risk of harm to personhood by coerced transactions that might appear to be voluntary.
· Prohibition of the commodified version of a thing because commodification of it
· exposes wealth- and class-based contingencies for obtaining things that are critical to life itself (e.g. health care) and thus undermines a commitment to the sanctity of life or
· “creates and fosters an inferior conception of human flourishing” because of the social disapproval that is connected with marketing one’s body.
· Domino theory – A commodified version of a thing cannot coexist with and would extinguish its non-commodified version, which is morally preferable.
· Whereas the prohibition theory focuses on the importance of excluding from social life commodified versions of certain things, the domino theory focuses on the importance for social life of maintaining the noncommodified versions.
· One of the paradoxes of prohibition is that choosing market-inalienability “might deprive a class of poor and oppressed people of the opportunity to have more money with which to buy adequate food, shelter, and health care in the market, and hence deprive them of a better chance to lead a humane life.”
· Counter-arguments:
· Libertarian/freedom to contract
· Exception allowed for donations for scientific/research purposes (presumably b/c profit motive is eliminated or reduced).
Estates
What are the policy goals that underlie the estate system?

· Increase the transferability/alienability/marketability of land 
· Incentivize the creation of wealth (to increase taxable wealth and overall prosperity)
· Distribute wealth broadly by limiting dead-hand control
General Rules of Estate Systems:

· Limits on general inheritability will be struck down (e.g. O cannot grant a fee simple absolute “to B and her male heirs”).

· Presumption of fee simple absolute (rather than life estate) when O grants “to A.”

· The law disfavors property transfers that dissuade marriage or punish marriage.  
· Exceptions are when marriage appears to be used as a proxy for “access to resources” and when husbands divest property from their widows if she remarries (or is unfaithful) (e.g. “or until she remarries and then to my dog” will be seen as punitive, while “or until she remarries and then to my children” is seen as acceptable).  See Wills: Williams.

· Courts try to give effect to the intent of grantors (in order to encourage the grant of wealth to charitable causes and to families), within limits determined by policy goals.  Wills: Williams.

· When an executory interest, following a fee simple, is declared void under the rule against perpetuities, the prior interest becomes absolute unless the language of the creating instrument clearly indicates that the prior interest is to terminate whether or not the executory interest takes effect (571’4).

· Exception: cannot restrain alienability or create a perpetual grant.

· Courts prefer to interpret that a grant creates a FSSCS (rather than a FSD) because the law abhors an automatic forfeiture, and a forfeiture is less likely to result when the holder of a right to entry has to take action to obtain possession (as opposed to an automatic reversion).  Even more preferable is a finding that it is a promissory covenant, subject to remedy by damages.
· “No formal language is necessary to create a fee simple SCS as long as the intent of the grantor is clear.”  Mountain Brow Lodge v. Toscano.

General rules for wills:

· Generally, wills are interpreted to avoid intestacy, or the determination that a will does not address the property and, therefore, default rules apply.

· Holographic wills (handwritten by the testator) are generally interpreted less formalistically.

· “[T]he object of construing a deed is to ascertain the intention of the grantor from words which have been employed and from surrounding circumstances.” Toscano (607).
· Due to numerus clausus, When interpreting a will or other designation of property, courts try to figure out which form of property is closest to the intent of the testator, even if that differs from the specific intent of the testator.
Rule Against Perpetuities (RAP) Test:

· 1. What is the future interest? 

· If contingent remainder, vested remainder subject to open, or executory interest -> go to step 2.

· If not, it is not subject to the RAP.
· 2. Are the measuring lives in being at the time of the grant?  

· If not, it is invalid under RAP.

· If yes -> go to step 3.
· 3. Will the condition necessarily vest within 21 years of the last death of the measuring life?
· If not, it is invalid under RAP.

· If yes, it is valid under RAP.
Current test of touch-and-concern: Does the covenant have a substantial effect on the rights of the property holders? 

Takings
If regulation deprives owner of 100% of use -> Lucas per se exception
If “                                           “  <100% -> Penn Central ad hoc analysis
