PROPERTY

I. Acquiring Property

A. Sovereignty

1. Johnson v. McIntosh (Euros Steal The Land) Discovery of land in America by a European power gives absolute title subject only to the Indian right of occupancy

a) European nations decided amongst themselves that discovery would vest title in the discovering nation against all their other Euro friends.  Thus discovery gave exclusive right to extinguish an Indian right of occupancy by either purchase or conquest; Indians don't even retain the right to grant the land or sell it. 

b) In international law, discovery or conquest are 2 ways of acquiring land; even if the land is not really discoverable b/c humans (Indians) already live there.

c) Doctrine of discovery does introduce notion of first in time justifying ownership (but first in time to discovery by Euro standards.)

d) Another crazy assumption, that Indians didn't "use" the land properly, is foundational for the principle that encourages the efficient and productive use of land (adverse possession, nuisance, eminent domain).
e) Natural Law v. Positive Law

(1) Natural Law -> either wrong to take away rights from the people who live there or it’s not wrong because they’re not civilized and don’t use the land to its best extent

(2) Positive Law -> Proclamation gave Indians only Indian title that could be extinguished or conqueror gets to decide (“Power comes from the barrel of a gun” Mao)
2. Oneida v. Oneida Indian Nation
a) Should the claim be barred by laches?
(1) Majority says no

(2) Dissent says a lot of time has passed and people have acquired title to the land and built it up (worth a lot more now than it was)

b) Parens Patria -> since state was supposed to be looking out for them, they shouldn’t be punished for not acting

i.
Brought case for 2 years of rent b/c owned by Indians, b/c wanted them on notice, social awareness, SOL expired, Indians have possessory right but sovereign has better right, Oneida have right of action

ii.
Dissent-claim barred, Laches ((equitable) aware of right being infringed upon, don't say anything so right goes away) should apply, mainly just really disruptive to give it to Indians now

3. Mabo v. State of Queensland
i. England had right to Austrailia as terra nullius-right to it by discovery (as long as people there didn't have Western system of govn't) and as feudal land owner

ii. native title-interests/rights of native inhabitants and descendants ONLY (recognized at common law-but sovereign had right to extinguish) How Prove:-(1) member of organized society, (2) occupy specific territory of tribe, (3) excluded other tribes, (4) established at time England claimed sovereignty, prove land used meaningfully

iii. Court says no b/c indigenous had system of govn't & priv. prop., had by adverse ownership b/c on land for so long, morally correct to let them have their land, radical title-title to all land b/c soverign

iv. Marshall Opinion-cold-blooded law that comes from conquering-couldn't integrate indigenous rights, so subsidiary

v. Elements of Proprietary Interest Under Common Law:  Right to use or enjoy, right to exclude others, right to alienate

B. The Meaning of Labor and Possession

1. Pierson v. Post
a) Mere pursuit of a wild animal is insufficient to vest property rights

b) Post filed on the case (interference with non-possessory rights) but actually argued trespass (interference with possessory rights); Pierson objected and won b/c he didn’t interfere with possessory rights, just the pursuit (non-possessory rights)
(1) Had Post not stipulated the case was about determination of possessory rights, he probably would have won
c) Sources of Law

(1) Statutory

(2) Precedent

(3) Ancient Writers / Scholars

(4) Custom

(5) Public Policy

2. Ghen v. Rich (flagged whales) – Title to a wild animal is acquired when a hunter apprehends the beast in accordance with custom
a) Because custom embraces an entire industry, and the only people who would be involved in collecting whales are part of that industry, the rule should be fashioned to coincide with custom

(1) Affects few people

(2) Has been relied upon

(3) Requires hunter to perform all that is possible but no more and give fee to finder

(4) No one would engage in the industry if they feared losing their catch

b) Efficiency argument -> We want to promote the killing of whales, so it’s more efficient to allow the killing ship to mark a whale in the killing and leave it to go kill more rather than wait around for it to float back up to the top

(1) Query: If the custom did not promote the efficient capture of animals, would the court have upheld it?
vii.  Key-how easily you can use property rights, difference btw interfering with activity process and determination of ownership, want to favor Piersons of world over Posts b/c they get the killing done, maintains status quo, fewer quarrels just to let him have it

i. Custom was to harpoon whales and when they surfaced the person who had harpooned it would get it, Ellis interfered and sold the whale despite it not being his catch

ii. Gave it to Whaler b/c of custom, had sufficient notice b/c had harpoon in it, whaler had done all work & killed it and didn't give up b/c left on beach

iii. Differences from Pierson: economic value of whale v. dead fox

iv. Judge felt he had to sustain the usage in question otherwise no one would do it b/c they would worry fruits of labor could be taken by anyone

3. Keeble v. Hickeringill (like shootin ducks in a pond) – A person may not maliciously prevent another from capturing wild animals in the pursuit of his trade
a) Public policy rationales

(1) Everyone should be able to use her land as she sees fit

(2) The capture of waterfowl is profitable and leads to increased wealth for all the king’s men

b) When is interference allowed?

(1) Had H lured the ducks away from K’s land with a decoy, there would be no action

(2) Competition is allowed because it increases the likelihood of the animal’s being captured

c) Ratione soli – The owner of the land owns the animals on it (not part of court’s decision; sometimes applied to oil/gas, but those decisions criticized)
(1) Discourages trespassing

(2) May not encourage the efficient capture of wild animals if the landowner’s a crazy tree hugging vegan
i. "Action upon the case"-has to prove interference with non-possessory rights, didn't physically trespass on the land, no injury to ducks already captured

ii. Court-Hickeringill had interfered with Keeble's economic right to use the land this way, Keeble was there 1st, H was hindering trade, violated customs in trade, would've been fine for H to open own pond b/c promotes economic efficiency, focus on quiet enjoyment of own property, Ratione soli-owner of land has constructive possession of wild animals on his land until they leave

iii. Reasons for Customs in Trade: (1) set bounds of unfair competition, (2) fair v. unfair practices, (3) protect status quo of the trade, (4) lead to less quarrels

iv. Public Policy

a. Avoids more fights by giving property to person who already had it, Everyone should be able to use her land as she sees fit

b. Underlying idea it the promotion of trade (in all 3 cases) and what is most economically efficient, most efficient for social order

c. When courts make public policy they have to answer large number of empirical questions, do judges have experience to answer these questions

C. Possession, Ownership, Title in Land

1. Adverse Possession Intro

i. Theory of Adverse Possession-adverse possessor may acquire title at same time as action of ejectment if not barred by SOL, AIM-reward those using land in way beneficial to the community

ii. Motivation for AP SOL's-Economic-based on diminishing marginal utility of income, Psychological-prospect theory, people regard loss of an asset in hand as more significant than giving up opportunity for equivalent gain, Moral-possessor has come to expect continued access to property & true owner fed those expectations by her actions (or failure to act), Length-can vary btw 3 and 20+ years

iii. Requirements: Exclusive, Continuous, Uninterrupted, Visible, and Notorious

2. Van Valkenburgh v. Lutz (it’s my land, I built a shack on it and leave all my trash there) – In order to acquire title by adverse possession, possession must be actual, it must be under claim of title, and the land must be either enclosed or sufficiently improved (when claim not founded on written instrument)
a) Here not actually possessed
(1) Garden occupied only a small portion of the lots

(2) Garage encroached on the land by only a few inches

(3) Dissent: Land need only be occupied to the extent necessary to put true owner on notice

b) Not improved
(1) Shack too small

(2) Garden insubstantial

(3) Garbage is not an improvement

(4) Dissent: Was improved

c) Not under claim of title

(1) Lutz acknowledged land belonged to VV

(2) Dissent: Not dispositive indication the Lutzes intended to use land as their own

3. Policies relating to adverse possession

a) Encourage efficient use of property

b) Lazy owners shouldn’t cry

c) Encourage honesty (hence “claim of right”; if you think it’s yours you’ll eventually get it)

4. Marengo Cave
5. Mannillo v. Gorski (them 15 inches’re mine!) – Possession need not be knowingly and intentionally hostile, but it must be notorious enough to give the true owner actual or constructive notice of the encroachment
a) Hostility requirement

(1) Maine doctrine – Yes, possession must be openly hostile

(a) Rewards possessor with predestined hostility and punishes the mistaken entrant
(2) Connecticut doctrine – No, mistake does not negate hostility requirement

(a) Key is true owner’s neglect in recovering possession of his land

b) Minor encroachments and Notoriousness

(1) Does not satisfy “open and notorious” requirement because does not create a clear enough situation of adverse occupancy for true owner to have notice

(2) True owner must have actual knowledge and we don’t want everyone running to get a survey every time their neighbors make improvements

c) Equity may require the true owner to convey the land upon fair payment

(1) Balances the mistakes of both parties

aQTpieAK: 3.
Lutz took over VV's property that wasn't his and used it for 30+ years

4.
Court-gave prescriptive (adverse) use easement 

5.
Court-Lutz didn't win here b/c said didn't improve the land and admitted to knowing VV owned the land & didn't declare intent to usurp land, but he did exclude people, was open & notorious, his was uninterrupted, didn't enclose, really wrong to say he didn't adversely possess, could've asked him to pay taxes, but he was a "ruthless usurper"-knew no right to land, but calibrated actions to meet requirements to get land

6.
Dissent-more than enough info to say he had it, built house on it, no person asserted title for 35 yrs, majority TOO narrow

aQTpieAK: iv.
Requirements of Easement by adverse use:

1.
An actual entry giving exclusive possession that is 

2.
Open and notorious

3.
Adverse and under claim of right

4.
Continuous for SOL

a.
can exist if person doesn't reside on land/use it for long periods of time (Ewing v. Burnet)

b.
Absence v. Abandonment v. Interruption: Abandonment: leaving with no intention of returning-loses whole claim and new occupant has to start over, interruption-by true owner before SOL, like successful ejectement action means SOL has to restart

aQTpieAK: v.
State of Mind Requirement in Adverse Possession

1.
Irrelevant-objective standard, firmly held in England, once there is an entry against the true owner, she has cause of action so SOL should be running whatever entrants state of mind

2.
"I thought I owned it"-good-faith standard, some American, preference given to the possessor when they didn't, in good faith, know it was owned, viewed as a trespasser if they did know, squattors can't be possessors

3.
"I thought I didn't own it, but I intended to make it mine"-aggressive trespass standard-never claiming ownership, just claiming to hold it until better owner arrived, no one challenged during Sol so established adverse possession

aQTpieAK: vi.
Property rule v. Liability Rule-Property-interest can't be taken w/o owner's consent, all transfers are voluntary, Liability-interest can be taken w/o consent but only upon payment of judicially determined damages, transfers are forced

1.
AP protects (1) owner's interest with a property rule before the SOL runs then (2) AP's interest with liability rule after statute has run

vii.
Claim of Title v. Color of Title-Claim-expressing requirements of hostility or claim or right on part of AP, Color-claim founded on written instrument (deed or will) or judgment/decree that's invalid/defective-not prereq for AP but has benefits if possessor can show

6.
Doctrines to resolve Boundary Disputes

a.
Agreed boundaries-if uncertainty, oral agreement to settle is enforceable if neighbors thereafter accept the line for a long period of time

b.
Acquiescence-long acquiescence is evidence of agreement btw parties a/b boundary

c.
Estoppel-when one neighbor sets line and other builds/act in accordance, 1st neighbor estopped from denying validity of acts

x.
McCarty v. Sheets-Court gives land to adverse possessor, didn't force the current owner to sell, 
b/c had reliance interest in mowing grass, different from Manillo in that didn't have building on it, open

ix.
Ennis v. Stanley-2 farmers each buy ½ a farm assuming fence was in middle of land, but 6 acres more on adverse possessors side, met all of the requirements and shouldn't have assumed

aQTpieAK: xii.
Wallis's Cayton Bay Holiday Camp Ltd v. Shell-Max & BP Ltd -garage company bought land from farmer that they wanted to build a road on, but they didn't end up building it, asked P if wanted to buy land back, didn't respond, but now saying owns the land in the 1st place, Garage company wins, still using while waiting for road to be built, didn't have color of title-deed merely void-get adverse possession quicker if you have this in moot jurisdiction, claim of title-farming not adverse to waiting to use for road-farmer on notice bc garage company had already bought it from him-destroys claim of right

aQTpieAK: Slatin-2.
Take away: role of registering deed asap, actual possession, importance of taxes, laches, if sleep on rights-can lose them, Court-no to Slatin b/c didn't actually possess land, fairness to let person who did what supposed to have the land

3.
Why would court take away from those who truly own it?

a.
Shocks the conscious to take away something you've thought you owned

b.
Encourage productive use of land, social order, upholds status quo

c.
Distributive reasons-AP's are usually poorer than actual owners

d.
Makes property on notice should fulfill duties or could lose land

e.
Quiet title and decides who actually owns it

6. Howard v. Kunto (all the idiots on the wrong land) – Land that is used in a customary manner is deemed to be used continuously.  Tacking between successive adverse possessors is established if there is a reasonable connection between them.

a) Continuity Requirement
(1) Even though the premises were not occupied continuously, because they were vacation homes, that’s what one would expect

(2) All that’s required is that the possession be of such quality that a third party would believe the true owner were occupying it

(3) Law does not require more of an adverse possessor than what would be required of a true owner (ie, spending three weeks a year there)

b) Tacking – An adverse possessor may add the time that his predecessor occupied the land onto his own time if he’s in privity with him

(1) Normally furnished by deed transferring title

(2) Privity construed to mean nothing more than judicial recognition of a reasonable connection between successive occupants

c) Policies for Tacking

(1) Uncertain titles should be stabilized

(2) People who acquired land from prior adverse possessors in good faith should be protected

7. Slatin’s Properties v. Hassler (I paid my taxes!) – When adverse possessor pays taxes, this may serve claim of right and notice requirements
a) Slatins know about property, so they should know if they don’t receive a tax bill, something’s wrong; if they would have checked they’d have seen the Hasslers were paying; “slept on their rights”/laches issue

aQTpieAK: Howard 5.
Squatters-can't tack even if in same group b/c police had to come in periodically & evict people and squatters had to come back, political decision not court decision to actually give them the apts, also squatters provided benefit to city by getting rid of drugs/neglect etc. and put lots of money into apts, and assuage citys fears about housing shortages

6.
Disabilities-extend SOL, if person entitled to bring such action but unsound mind, less than 21 yrs, may bring action within 10 years of disability is removed

7.
Adverse Possession against the Govn't-doesn't against the govn't under common law, Nullum tempus occurit Regis-no time runs against the king

aQTpieAK (12:33:38 AM): ii.
Policy Rationales for AP

1.
Utility Maximization-people who have stuff like to keep them, taking away must be more harmful than not getting something of equal value

2.
Social Stability-trying to defend yourself, city's gonna sit on it's ass, invested all money then take it away, worth fighting for-avoid quarrels, 

3.
Reason most title owners don't know their being AP-b/c title owner doesn't know they own the land, both think AP owns the land, rely on appearances

8. Spratly Islands dispute

D. Economic Perspectives on the Role of Rights

1. Demsetz

For the Coase Theorem to Work:

1.
All property rights must be assigned.  If you define property as only things already identified as property as property you are wrong.

2.
The cost of exchanging (assumes perfect information, not just immediate cost, but also long term effects.  In order for the exchange to be efficient people must know the value of what they are exchanging - used car, can't know the condition of the car.  )

3.
Policing must be zero

4.
All owners of property rights must be utility maximizers

5.
All increases and decreases in wealth will not change the pattern of demand.

If these things are true, the private property system implies that:
1. the value of all harmful and beneficial effects of alternative  uses of property rights will be brought to bear on their owners

2. to the extent that owners of property rights are utility maximizers, property rights will be used efficiently, and assumes the point of property is to use it

3. the mix of output that is produced will be independent of the distribution of property rights among persons except insofar as changes in the distribution of wealth affect demand patterns

ii.
Externality-conversion of harmful/beneficial effect is that the cost of bringing the effect to bear on  decisions of one or more interacting persons is too high to be worth it, Internalizing-process that enables these efforts to bear on all interacting persons

iii.
3 ideas of ownership-communal-community denies to the state/individual right to interfere with person's exercise of community owned rights (less efficient, increase externalities), private-community recognized right of owner to exclude others from exercising owner's private rights (maximizes effectiveness, decrease externalities) & state-state may exclude anyone from use as long as follows political procedures

aQTpieAK: e.
Water Rights

i.
Groundwater Rights

1.
English rule-absolute ownership-each landowner has ownership over the aquifer to withdraw water freely w/o regard to effects on neighbors

2.
American rule-reasonable use-rule of capture with addition that wasteful uses of water if they actually harmed neighbors were considered unreasonable and unlawful

ii.
Surface water rights

1.
Prior appropriation Doctrine-person who 1st appropriates (captures) water & puts it to reasonable & beneficial use has right superior to later appropriators

2.
Riparian Rights-each landowner along a water source has a right to use the water, subject to other riparian owners

2. Absolute Ownership – you take it, it’s yours

a) Problems:

(1) If someone else takes it from you, that’s your problem

(2) To keep it, you have to keep digging deeper wells

3. Acton v. Blundell (I need that water for my mill) – Absolute Ownership
a) Rule: falls within that principle, which gives to the owner of the soil all that lies beneath his surface; that the land immediately below is his property, whether it is solid rock, or porous ground, or venous earth, or part soil, part water.  This inconvenience to his neighbor falls within the description of that which cannot become the ground of an action.

4. Evans v. Merriweather (don’t shit in the water) – Reasonable Use
a) D couldn’t divert all of the water for his use because it is not a necessary use, but an artificial use.  P’s use was an artificial need.  It was a jury question as to who gets what.  Tell the jury the question is if a party has used more than his just proportion.  

5. Shihata

a) Basic requirements for economic development

(1) Pre-existing Rules

(2) Rules actually in effect

(3) Enforcement mechanisms / allow departure where needed

(4) Independent judiciary

(5) Procedure to change the rules

b) Rules mean predictability which encourages investment

c) Stable property rights are necessary for economic development

d) Loans not being used effectively b/c:

(1) Instability

(2) Corruption

(3) Lack of reliable property rights system

Upham Perspective: These banks have spent billions of dollars, assisting/coercing countries into developing a western legal system.  Throwing money away in trying to make this happen.  Belief in the world bank that stable clear rules, articulated and enforced through a judicial process are necessary for economic growth.  Upham thinks that this is not true, based on study of Asian economies, 

· Clear that a fully mature rule of law system is not necessary for economic growth.  Look at China, no legal system, not necessary.  Japan, rules not articulated through formal judicial processis, articulated in different ways.

· Not only are stable property rights not necessary for economic growth, they can prevent economic growth.  If we had a stable rule of law system in the U.S. in the 19th century, you would not have had coal mining in PA.  Maybe we would be richer now, but doubt it.  The course of industrialization would have been dramatically different.  Coal mining required destruction of property rights through the judicial system.  Under certain circumstances, property rights can inhibit growth – technological change, biological, social change.

· Simplification like Shihata’s, which grow out of western experience, cannot be extended to the rest of the world just like that.  Rules are going to be necessary, but Japan stands for that you can have other types of social mechanisms that guarantee a ROI without formal adjudication of economic issues.  Most business people settle matters outside the courts.  Somewhat true in U.S., some are settled in informal ways.

· Countries that meet these standards probably don’t need help from the world bank.

· The rule of law comes out of social evolution, which is created internally.  Not from some law professors coming in and making it happen.  Article – do you know how much the rule of law cost?  Social cost is enormous.  Some of these functions are carried out in every country no matter what it is called.

· Social order is necessary, and you can’t expect banks to give money where there is no reliable regime to accept it.  But rule of law is not the only way of doing it.

6. Llosa

7. de Soto

8. Pennsylvania Coal Company v. Sanderson and Wife
9. Eminent Domain

10. Bailey v. City of Mesa
11. West 4th Street Reality LLC v. New York State Urban Development Corp.
II. Common Law Estates

A. Estates in Land

1. Fee Simple

2. Fee Tail

3. Life Estate

I.
Estates in Land

a.
Introduction

i.
Developed from feudal times and knights serving Kings also servents on the land in unfree, military, economic & religious tenure, came about to help avoid feudal incidents or taxes) by substitute or subinfeudation

ii.
Rose once property rights became both inheritable and alienable inter vivos, fee simple is absolute ownership, so no fee simpler for personal property

b.
Fee Simple

i.
Estate System-tenant has status as tenant of the fee or tenant for life, estate defined by the length of time it may endure: fee simple-may endure forever, life estate-for the life of a person, term of years-for some period of time measured by calendar

ii.
Intestate-if person dies intestate (w/o will) the decedent's real property descends to his heirs, his next of kin (same as heirs) get both personal & real property, devisees/legatees-persons who take the property if there is a will, spouse-wasn't heir at common law, but is now, Order-issue (descendants & heirs and future heirs) then if no issue, parents, if none then collaterals (all persons related by blod to decedent who aren't descendants or ancestors)

iii.
Escheat-when person dies intestate w/o any heirs-person's real property escheats to state

iv.
Rule of primogeniture-"law of the great folk"-means oldest son inherits the land, if dead, his oldest son, etc always favoring males over females-only if no sons would women get land, Filius nullius-child born out of wedlock could inherit from neither at common law, now inherits from mother and proved father

v.
No living person has heirs

vi.
Words of Purchase-tell the court who gets something

vii.
Words of Limitation-define another's property interest-ex. "for life"

1.
If none (O'A)-in 1600-revert back to King after life so life estate

2.
and his heirs-entitles heirs to a fee simple

3.
O'A then to B -A has life estate, B has vested interest in life estate, when both die reverts back to O or his heirs

viii.
Problems:

1.
 In 1600, O conveys Blackacre "to A for life, then to B forever"

a.
What estates do A and B have? A-life estate, B-vested remainder in A's life estate

b.
If A dies and then B dies, who owns Blackacre? O

c.
Supposethe conveyance is in 2002? A-life estate, B-vested remainder in life estate, when A dies and then B dies-O and his heirs get it

2.
In 1600, O conveys Whiteacres "to A for life, remainder to the hiers of B", B's alive in 1600, but dies soon after.  B's heir is C, then A dies.  What estate does C have?  A-life estate, C-has contingent remainder in as long as B's alive, C gets fee simple absolute

3.
O conveys Greenacre "to A and her heirs" A's only child B is runs up debt.  B's creditors can attach B's property satisfy debt.  Does B have an interest in Greenacre reachable by creditors? If A wants to sell Greenacre and use money, can B stop her?  A gets fee simple absolute, B can't prevent A's selling b/c A get everything and heirs not IDed until after death, B only has expectation of getting money and no more

4.
O'A-words of purchase, no words of limination, A gets life estate in 1600, fee simple now

5.
O'A and her heirs-O'A purchase, and her heirs'limitation, A gets fee simple absolute, O doesn't get anything

6.
O'A and her sons-purchase A and hers sons (specific people, not = heirs), no limitation, A gets life estate, sons get life estate after she dies if they're alive, don't get fee simple

7.
O'A and her sons and their heirs-A and her sons Purhcase, and their heirs-limitation, A gest life estate, sons get remainder in fee simple absolute, Heirs get fee simple absolute

8.
O'A and then to her sons who survive her and their heirs-A has life estate, "sons who survive her" words of purchase-have contingent remainder as long as she's alive (contingent on them surviving her), O has interest in getting his property back if the sons don''t live past A, reversion-when comes back to grantor

9.
"To my granddaughter Sarah and her heirs on her father's side"-Sarah gets life estate, Court says "on her father's side" isn't ok and it goes to all his heirs, court concerned about intent seen as restraint on alienation-by standardizing interest, setting up pigeon holes-life "and her heirs" for fee simple so if fool around with language court might just stick you in a hole that fits your intent

viii.
Types of Remainders: contingent-depends on condition, vested-don't have to do anything to get this, doing to come when person holding it dies

4. White v. Brown (“to live in and not to be sold”) – Unless a contrary intention appears by the terms of the will and its context, a will conveys a testator’s entire interest
a) Restraints of alienation are void on public policy grounds

(1) Founders didn’t want to replicate a system of landed aristocracy here

(2) Unalienable land may be used inefficiently

b) When there’s ambiguity, we prefer FSAs

c) Dissent: Testatrix demonstrated she knew how to transfer full property rights when she left all personal property to her nice
iv.
4 problems with restraints on alienation

1.
make property unmarketable (may be unavailable for highest/best use)

2.
perpetuate concentration of wealth by making it impossible for owners to sell property & consume proceeds of sale

3.
discourage improvements on land, 

4.
prevent owner's creditors who rely on the owner's property, working hardship on creditors

v.
3 types of restraints

1.
disabling-withholds from the grantee the power of transferring his interest (O'A and his heirs but any transfer hereafter in any matter of an interest in Blackacre shall be null & void)

2.
forfeiture-if grantee attempts to transfer his interest it is forfeited to another person (O'A and his heirs, but if A attempts to transfer the property by any means whatsoever then to B & her heirs)

3.
promissory-grantee promises not to transfer his interest, if valid it's enforceable by the contract remedies of damages or injunction (O'A and his heirs and A promises for himself, his heirs and successors in interest that Blackacre will not be transferred by any means)

vi.
Limits-on fee simple-absolute restraint is void, partial restraint is ok if reasonable in purpose, effect & duration, on life estate-absolute disabling restraint is void, but a forfeiture is still valid

5. Baker v. Weedon (greedy estranged children v. destitute second wife) – A trial court shall order a judicial sale only if it is in the best interest of both the freehold tenant and the holder of the future estate
a) Must balance competing interests of preference for free alienability and the desire to maximize the value of the land
b) Sale now would be economic waste b/c the land will be worth a lot more in four years (city sprawl)

c) Learn to put your stuff in trusts, they’re much more flexible

f.
Baker v. Weedon (1972) (p23) (greedy estranged children v. destitute second wife)

i.
Owner dies leaving life estate for 2nd wife who wants to sell b/c not making enough money to live on off off of it, Court said could sell even tho life estate in parts-must show necessity

ii.
Rule-sale must be necessary for the benefit of all parites

iii.
A trial court shall order a judicial sale only if it is in the best interest of both the freehold tenant and the holder of the future estate

1.
Must balance competing interests of preference for free alienability and the desire to maximize the value of the land

2.
Sale now would be economic waste b/c the land will be worth a lot more in four years (city sprawl)

3.
Learn to put your stuff in trusts, they're much more flexible

iv.
Doctrine of Waste-primarily in landlord/tenant context, landlords have reversionary interest and tenant can't waste property, can't change it's identity, diminish value, destroy it, 

1.
Types: Affirmative-arising from voluntary acts, permissive-negligence, failure to take reasonable care of the property

2.
Life Tenant-needs to sell, lease, mortgage, do things that might constitute waste or insure property-have to be allowances for this in conveyance

3.
Trusts-more flexible and desirable than life estates b/c trustee holds and pays income to life tenant 

v.
Would've been waste here b/c sell for benefit of life tenant and b/c get lots more if wait-selling now would be unfair to remainder people

GASACRE Wife dies leaving a LE in the family home, Gasacre, to Husband, remainder to Son.  H remarries and moves away.  H wants to tear down Gasacre and build a gas station, a change which would increase its value by 1/3.  S sues for an injunction.  What if the change would double the value?  3X?  10X?  100X?

TINACRE T (testator) owns a remote tin mine.  He dies and the will is duly probated: "Tinacre to A for her life, remainder to B and his heirs."  A now comes to you with her first tax bill and wants to know whether she can take the tin out.

Gasacre and Tinacre Hypos:  As long as the property has some value as it stands, a life tenant may not reduce its value or change its identity, except that he may take whatever resources from it necessary to maintain it and pay taxes on it (estovers).

aQTpieAK: ii.
Problems:

1.
Gasacre- Question: Wife dies leaving a LE in the family home, Gasacre, to Husband, remainder to Son.  H remarries and moves away.  H wants to tear down Gasacre and build a gas station, a change which would increase its value by 1/3.  S sues for an injunction.  What if the change would double the value?  3X?  10X?  100X?Answer: might be allowed under doctrine of waste if area changed & couldn't use for original purpose, if worth so much more as gas station then lost identity as summer home so nothing to preserve, don't want dead controlling living

2.
Tinacre- Question: T (testator) owns a remote tin mine.  He dies and the will is duly probated: "Tinacre to A for her life, remainder to B and his heirs."  A now comes to you with her first tax bill and wants to know whether she can take the tin out. Answer: Open Mine Doctrine-if mines opened before life estate created then assume grantor wanted life tenant to mine, if not open, life tenant can't mine, if able to continue mining-as much as can but then doesn't leave anything for remainder-previously mined property no use, how much does B have to leave in mine? Extract at rate of reasonable tin miner, but no incentive 

3.
Both- As long as the property has some value as it stands, a life tenant may not reduce its value or change its identity, except that he may take whatever resources from it necessary to maintain it and pay taxes on it (estovers). Courts biased against future interests, so try to cut them off

4.
Lackacres-Wife & sons have vested remainders, husbands intent to treat both children equally, think about testators intent by pigeon holes chose & intent of nonoperative language, emphasize idea that court VERY LIKELY to enforce pigeon hole chosen by writer of will

vii.
Tension-btw carrying out testators intent & forcing estates into pigeonholes so that estates can move readily in commerce' "eliminate restraints on alienation"

viii.
Why have Pigeonholes?

1.
limit number of types of estates that law recognizes so that when someone learns that a prospective seller or testator has fee simple or life estate, buyer will know what estate is and be able to assess it's value

a.
Defeasible Estates

i.
Fee Simples:

1.
Fee Simple Absolute (FSA)-can't be divested not will it end if any event happens in the future

2.
Defeasible fee simple(DFS)-one that may last forever or end upon happening of future event

3.
Fee Simple Determinable(FSD)-fee simple so limited it'll end automatically when state event happens (always accompanied by future interest) (ex. land for school)

4.
Fee Simple Subject to Condition Subsequent (FSSCS)-doesn't automatically terminate but may be cut short or divested at the transferor's election when a stated condition happens (possibility of revereter)-created by conveyance of a fee simple

5.
Right of entry-future interest retained by the transferor to divest a fee simple subject to condition subsequent (power of termination)-may be expressly or impliedly retained

B. Controlling the Future

1. Defeasible Estates

2. Mahrenholz v. County Board of School Trustees (here’s our storage…er, elementary school) – Language such as “to be used for school purposes only” creates a fee simple determinable

a) Timeline

(1) 1941 Huttons [land] -> School District

(2) 1941 Huttons [reversionary interest] -> Jacqmain

(3) 1959 Jacqmain [reversionary interest] -> Mahrenholz

(4)          Huttons die leaving Harry as heir

(5) 1973 School ceases to be used for classes

(6) 1977 Harry [whatever interest] -> Mahrenholz

(7) 1977 Harry disclaims any interest

b) First issue – right of reentry and possibilities of reverter are not transferable during the grantors life, so Mahrenholz couldn’t have gotten any interest from Jacqmain
c) Second issue – “for school purpose only” suggests that Huttons wanted to give the land only as long as it was needed by the school district and no longer, so this language created a fee simple determinable with a possibility of reverter which descended to Harry when the Huttons died

d) Court doesn’t reach following issues:

(1) Whether 1977 conveyance by Harry passed his interest to Mahrenholz

(2) Whether Harry effectively disclaimed all interest in the property

(3) Whether district has ceased to use school for “school purposes”

3. Mountain Brow Lodge v. Toscano () – The use of land may be restricted in a conveyance
a) Language restricting the use of the conveyance solely to the grantee creates a fee simple subject to condition subsequent
b) While this is effectively a restraint on alienation, it’s allowed because we also want grantors to be able to restrict the use of land in a conveyance

3.
Majority-Amended to say Odd Fellows got it subject to the condition that said property is restricted for the use of 2nd party only and in the event the same fails to be used by 2nd party the same is to revert to the 1st party herein, their successors, heirs or assigns

4.
Dissent-habendum is invalid as a restraint upon alienation, it's repugnant to the grant in fee simple that precedes it, would hold the property free from restrictions & reverse judgment

5.
Most Restrictions are valid & enforceable unless they have the practical effect on the market by unreasonably limiting the class of persons to whom it may be alienated

4. Charlotte Park and Recreation Commission (only whiteys in the park)
a) Language doesn’t support finding of FSD because it requires Barringer to pay a monetary sum; but court finds that the intent of the grantor was that if the park was used by other it should automatically revert, there just has to be compensation
b) Upham Perspective: Interprets FSSCS as FSD to avoid the need to use state courts.  Barringers were the owners as soon as the park was used by anyone else, this case just confirms that.  Distorts the language so that it automatically reverts and doesn’t involve any state action because the state can’t been seen to be enforcing a racially restrictive covenant.  
ii.
TC found FSD on special limitations-created by any limitation which in otherwise effective conveyance of land, creates an estate in fee simple and provides that the estate shall automatically expire upon occurrence of stated event

iii.
Language doesn't support finding of FSD because it requires Barringer to pay a monetary sum; but court finds that the intent of the grantor was that if the park was used by other it should automatically revert, there just has to be compensation

iv.
Held-5th Amendment violation if part of park Barringer donated didn't abide by his limitation of no whites b/c violated due process and took away his property w/o adequate compensation, so would revert if that were the case

5. Shelly v. Kramer – Stands for proposition that the use of the courts to enforce racially restrictive covenants is state action

a) Necessary b/c 14th Amendment, Constitution, Bill of Rights don’t apply to private action

b) Court found that the language restricting the use was not limiting the fee but having grantee make a promise; therefore, it’s not a fsd which would revert back automatically, but a covenant that must be enforced by the state and is void
vi.
Shelly v. Kraemer (Class)-conditions in deeds restricting by race access to things-mostly white/protestant people excluding others, held-if court enforced a covenant "O'A and heirs, but A gives to anyone of disfavored class" it was then state action-so state enforcing relegation/racial action & violated 14th Amendment-only bars this kind of discrimination when it's by the state, statue's bar other discrimination-

6. Categorization of Future Interests

a. Categorization of Future Interests

i. Interests retained by the transferor:
1. Reversion
2. Possibility of reverter
3. Right of entry (aka power of termination)
ii. Hierarchy of Estates: Fee Simple(Fee Tail(Life Estate(Leasehold Estate

iii. Reversion
1. Definition: interest left in an owner when he carves out of his estate a lesser estate & doesn’t provide who is to take the property when it expires, it’s transfereable during life, devisable/inheritable at death

2. Example: If O, a fee simple owner, granted the land to A for life, the land would revert to O at A’s death, If O dies during A’s life, O’s reversion passes under his will or to his heirs and at A’s death whomever who’s entitled to it thru O gets it

iv. Possibility of Reverter
1. Definition: when an owner carves out of his estate a determinable estate of the same quantum, can be retained when a life tenant conveys his LE to another

2. Example: O conveys Blackacre “to Town Library Board so long as used for library purposes”

v. Right of Entry
1. Definition: when an owner transfers an estate subject to condition subsequent and retains power to cut short or terminate the estate

2. Example: O conveys Whiteacre “to Town Library Board but if it ceases to use the land for library purposes, O has right to reenter and retake the premises”

vi. Interests created in a transferee:
1. Vested Remainder
2. Contingent remainder
3. Executory interest
vii. Vested Remainder
1. transferor has decided at outset who is to take the property when life tenant dies

2. Indefeasibly vested-remainder is certain of becoming possessory in future & can’t be divested

3. Law has preference for vested remainder

viii. Contingent remainder
1. permits transferor to let future events determine who takes property

2. if at time a future interest is created it isn’t possible for it to become possessory at termination of prior estate, the future interest isn’t a remainder

3. Remainder in class of persons-vested if one member of class is ascertained and there is no condition precedent, remainder is vested subject to open or partial divestment if later-born kids are entitled to the gift

4. Fragile-can be easily destroyed

ix. Rules for Remainders
1. if first future interest created is a contingent reminder in fee simple, 2nd future interest in a transferee will also be a contingent remainder

2. if the first future interest created is a vested remainder in fee simple, the 2nd future interest in a transferee will be a divesting executory interest

x. Historic Differences btw vested & contingent remainders
1. Vested-accelerates into possession whenever & however preceding estate ends-contingent remainder can’t become possessory so long as it remains contingent

2. contingent remainder wasn’t assignable during the remainderman’s life & hence unreachable by creditors, but mostly changed b/c now transferable during life

3. at common law contingent remainders destroyed if they didn’t vest upon termination of proceeding LE, vested weren’t destructible like this

4. contingent remainders are subject to rule against perpetuities whereas vested remainders aren’t

5. owner of a contingent remainder may not have standing to sue for waste or partition or trust accounting whereas whereas a vested remainderman has that standing

xi. Executory interest
1. a future interest in a transferee that can take effect only by divesting another interest

a. shifting exeuctory interest-when future interest to become possessory divests or cuts short some interest in another transferee
b. Example: O bargains and sells “to A and his heirs, but if B returns from Rome, then to B and his heirs”-raised a use in A and a shifting use to B-Fee simple in A subject to a shifting executory interest in B in fee simple
c. springing exeuctory interest-divest the transferor in the future

d. Example: O covenants to stand seised for the benefit “of A and her heirs when A marries B” which was immediately executed by the statute, leaving as the state of legal title-fee simple in O subject to a springing executory interest of A in fee simple
e. Executory Interests are usually treated as contingent interests b/c they’re subject to a condition precedent & don’t vest until they become possessory

2. Statute of Uses (1536)
a. Created fee simple subject to an executory limitation-where up on the happening of stated event, is automatically divested by an executory interest in a transfree

b. Example: O conveys “to A and his heirs, but if A dies w/o issue surviving him, to B and his heirs”  A has a possessory fee simple subject to an executory limitation (or subject to divestment by B’s executory interest) B’s future interest can become possessory only by divesting A

c. Example: O conveys “to A for life, then to B & her heirs, but if B dies under the age of 21 to C & her heirs” B is 15, B has a vested remainder in fee simple subject to an executory limitation (or subject to divestment by C’s executory interest if B dies under 21)

d. Example: O conveys “ to Hartford School Board, its successors & assigns, but if the premises aren’t used for school purposes during the next 20 years, to B and her heirs” School board has a fee simple subject to an executory interest that’ll automatically divest the Board’s fee simple if the condition happens

xii. Problems:

1. p 271-O owns a fee simple & makes transfers, in which cases are there reversion?

a. O conveys “to A for life, then to B and her heirs”-O-nothing, A-LE, B-vested remainder in fee simple, B’s heirs-nothing, expectation of fee simple-get it if she hasn’t sold it or transferred it

b. O conveys “to A for life, then to B and the heirs of her body”- if have fee tail: O-Reversion (if there are heirs they’re going to get it, but if not of her body), A-LE, B-could sell it, but only LE, B’s heirs-vested remainder, No fee tail(turns into “to A for life then to B and her heirs”

c. O conveys “to A for life, then to B and her heirs if B attains the age of 21 before A dies”, at time of conveyance B is 15-O-reversion in FSA if B not 21 when A dies, A-LE, B-contingent remainder in FSA, B’s heirs-nothing, not vested remainder, not executory interest b/c comes after naturally ending estate, If B does reach 21: O-nothing, A-LE, B-vested remainder in FSA, B’s heirs-nothing

i. Remainder-come after life estates

ii. Executory interests- come after conditions

d. O conveys Blackacre “to A for life, then to B for life”, O dies with will devising all property to C, then A and B die, who owns?: C b/c it’s transferable property, so he has right to it, he has FSA (b/c that’s what O starts with)

2. p 273-O conveys Blackacre “to A for life, then to B if B gives A a proper funeral”:

a. O-reversion-get it b/c no one has FS except O, A-LE, B at common law-B if B gets anything, gets LE-contingent if it’s a remainder, not certain to go to B, B now-executory interest, no words of limitation, stopped using “and her heirs”

b. If B doesn’t give A a proper funeral in reasonable amount of time, it reverts back to O

3. p 275-O conveys “to A for life, and in the event of A’s death to B and her heirs”

a. O-nothing, A-LE, B-vested remainder in FSA, B’s heirs-vested remainder in FSA

4. p 275-O conveys “to A for life, then to B for life, then to C and her heirs” A-LE, B-vested remainder in LE, C-vested remainder in FSA, O-nothing

a. if “then to c and her heirs if C survives A and B”-C-contingent remainder in FSA

5. p 275-O conveys “to A and B for their joint lives, then to the survivor in fee simple”-Both-contingent remainder while still both alive, survivor-contingent remainder in FSA

6. p 275-O conveys “to A for life, then to A’s children who shall reach 21”-A-LE, A’s kids (now)-if get something, get FSA, get some kind of remainder on them reaching age of 21, B when reach 21-vested remainder but subject to open if more children come along, b/c get share in vested remainder once they hit 21

7. O(A, then to B and heirs, if B is 21 years old
a. B is 18-O(reversion, A(LE, B(contingent remainder in FSA, B’s heirs(Nothing

b. B is 30-O(nothing, A(LE, B(vested remainder in FSA, B’s heirs(noting

c. B is 28 at time of conveyance but dies before A-O(nothing, A(LE, B(dead, B’s heirs(vested remainder in FSA (we know who’s B’s heirs are now b/c he’s dead)

8. O(A for life, then to B and heirs if B still believes there are WMD in Iraq, if not to C and her heirs
a. O(reversion (but not gonna get it), A(LE, B(contingent remainder in FSA, his heirs(nothing, C(contingent remainder in FSA (B & C have alternative contingent remainders-so O still has reversion), his heirs(nothing

b. One year after A’s death, B loses faith-A(LE, B(if still believes at time of A’s death he gets it, if you say he has to continue to believe then fee simple determinable (if stops believing goes to C

c. B dies-have to interpret what O wanted, did he want B to believe in WMD as long as B lived, At B’s death believing, his heirs get vested remainder in FSA and C’s contingent remainder gone, if we interpret as an instrumental reasons in having B believe then O wants B to get estate to use it to find WMD, and B dies and his estate getting resources isn’t going to help, then got to C-vested

9. O(A then to my grandchildren and their heirs.  O has no grandkids
a. O(reversion, A(LE, Grandkids( (possible grandkids) contingent remainder, as soon as grandkid born they have vested remainder subject to open

10. p285-O(A for life then to A’s children and their heirs if at A’s death he is not survived by any children then to B and his heirs: A is alive and has no kids-A(LE, A’s kids(contingent remainder until born-once born have vested remainder in FSA, B(contingent remainder on A not having kids, if A doesn’t have kids B’s becomes vested, C & D are A’s kids(vested remainder subject to open to A’s future kids and to divestment by B, If none of the kids survive A(they don’t get it, B’s contingent reminder becomes an executory interst waiting for possibility of divesting C & D’s interest

11. O(A if climbs Mt. Everest-executory interest but can be transferred

b. Trusts

i. Began as way to avoid feudal rents to King (If O convyed to ABC & D they could make sure the King never got feudal incidents, they are just straws not managing the land)

ii. Before statute of uses couldn’t convey legal title w/o receiving seisein at actual property

iii. Statute of Uses (1536) - Intended to recapture land taxes by people setting up uses to evade them; got rid of strawmen and made the beneficial owner the legal owner
1. Eliminated uses in real property where the person seized had no duties
2. Though uses were first used to avoid taxes, lawyers began to see that they were useful for other purposes
a. Avoid primogeniture; can devise land under a will
b. Ability to buy and sell land at a distance (so you didn't have to schlep to Schropshire)
c. Disguise ownership for those that couldn't own land (monasteries)
3. Uses where the legal owner had some duties (active uses) were allowed
4. What the SOU did not eliminate has become very important in common law
5. Pension funds - trusts based on split ownership
iv. How Trusts Work:

1. Trustee manages the property for the benefit of the beneficiaries, trustee has legal ownership of personal property & legal fee simple in land, has power to sell trust assets & reinvest the proceeds in other assets unless it says the property should be retained in trust, 

2. Legal owner-property is trustee-subject to orders of equity court which enforces trustee’s duties to the beneficiaries, can be removed by the court if violate duty, equitable owners-beneficiaries

7. Trusts

a) Statute of Uses (1536) – Intended to recapture land taxes by people setting up uses to evade them; got rid of strawmen and made the beneficial owner the legal owner
(1) Eliminated uses in real property where the person seized had no duties
(2) Though uses were first used to avoid taxes, lawyers began to see that they were useful for other purposes

(a) Avoid primogeniture; can devise land under a will

(b) Ability to buy and sell land at a distance (so you didn’t have to schlep to Schropshire)

(c) Disguise ownership for those that couldn’t own land (monasteries)

(3) Uses where the legal owner had some duties (active uses) were allowed

b) What the SOU did not eliminate has become very important in common law

(1) Trusts – legal owner has some kind of duty to perform or pay out proceeds to beneficial owner

(2) Pension funds – trusts based on split ownership

8. Farkas v. Williams (bitter siblings try to screw over the grieving homo)
a) Problem: Farkas wants to give Williams an interest in the shares but no control over them until he dies; purports to set up a trust playing role of both grantor and trustee (fairly common, not a problem), but doesn’t restrict himself as the trustee to use the shares only for the benefit of Williams (point of a trust); this means that William’s interest is only an expectation because Farkas could have done whatever he wanted with the shares until he died
(1) Would have been much easier for Farkas simply to devise the shares to Williams in his will

b) Court finds that Farkas in creating the trust did have a fiduciary duty to Williams and couldn’t have revoked the trust w/o calling investors and filling out some forms

c) Upham Perspective: The court in its desire for a particular result (justice, fairness), favors formality over substance.  Farkas obviously executed some document with the intent that Williams get something when he dies, but court doesn’t want to address question of whether this would fulfill the statute of wills.  Better to have a trust where the grantor didn’t give up much power and the beneficiary doesn’t get much present interest than to mess around with the formalities of wills.

9. Blankenship v. Boyle – A trustee must act strictly and exclusively in the best interests of the trust beneficiaries.  She must not serve any other interests.
a) Court finds the following violations of fiduciary duty:
(1) Accumulating excessive cash in non-interest bearing accounts with the union’s bank (benefited union not workers b/c it owned the bank)

(2) Buying utility stock (presumably to exert control over utility companies)

(3) Increasing monthly pension (placate workers in short term but not considering long-term interests)

b) Upham perspective: While it’s pretty hard to justify the checking account, increasing the pensions could have been a good thing, and buying utility stock may have been good as well (this is a pay as you go fund, so if revenues from coal mining go down, you’re gonna need other sources to pay pensions; high sulfur coal mines getting more expensive to use, so w/o trying to change course of coal utilization they’re only going to have a lot of money for a short time)
10. Restraints on Alienation
a) Rule against perpetuities: 

(1) An interest subject to the rule can only continue as long as "A life and being + 21 years." 
(2) Tries to put a limit on the length of time in the future that dead people can control property.

(3) Don't want wealth tied up too long with these archane rules.  
(4) It only covers these kinds of defeasible fees, when the fee determines goes to a third party when it comes back to a grantor as in FSD, FSSCS, it doesn't apply.
C. Concurrent Estates
1. Tenants in Common

a) Separate but undivided interests in the property

b) Interests descendible and conveyable by deed or will

c) No survivorship rights between tenants in common

2. Joint Tenants

a) Main difference -> Have right of survivorship

b) Each has single undivided interest

(1) Based on legal fiction that treats tenants together as a single owner
c) Must establish existence of four “unities” (since owners must be equal in all interests to be considered a single owner)

(1) Time – interests must be acquired or vest at same time

(2) Title – acquired by same instrument (or adverse possession)

(3) Interest – equal undivided shares

(4) Possession  -- right to possession of the whole (most essential unity to a tenancy in common)

3. Tenancy by the Entirety

a) Only between husband and wife

b) Require same four unities as joint tenancy plus marriage

c) Dissolution:

(1) Cannot be destroyed but by joint conveyance of husband and wife

(2) Single party not entitled to judicial partition

(3) Divorce usually creates tenancy in common
4. Riddle v. Harmon (I don’t want my shit goin to that lazy bum) – A joint tenant can unilaterally sever a joint tenancy w/o the use of an intermediating third party by conveying his or her property interest to himself or herself
a) Problem: Not a question whether unilateral action can dissolve a joint tenancy, but whether this can be done by a conveyance to oneself is questionable

b) Court found that the rule against conveying an interest in property to oneself was based on archaic conceptions of livery of seisin (handing a piece of dirt over); this ceremony has been replaced by deeds and titles

c) Attorneys have developed means to get around the rule using strawmen, so why force her to go through elaborate process to do something that has same result

d) Must be some form of openness (discourage fraud)
(1) Here requirement fulfilled cuz it was done through a lawyer

e) Query: Is it fair to dissolve a joint tenancy w/o notice?

(1) Had the option of tenancy in common

(2) Joint tenants can always convert a joint tenancy into a tenancy in common by conveying interest to a third party (destroys four unities)

5. Harms v. Sprague () – A mortgage does not sever a joint tenancy, and the surviving joint tenant takes the interest of a deceased joint tenant w/o being encumbered by the mortgage

a) Timeline:
(1) 26 June 1979 – Harms brothers enter into joint tenancy

(2) 12 June 1981 – John Harms co-signs a note with Sprague to purchase the Simmons property and mortgage his property for $7K

(3) 10 Dec 1981 – John Harms dies

b) Two was of looking at mortgage (John = mortgagor)

(1) Title theory – mortgage considered transfer of title to the bank -> would sever the joint tenancy

(2) Lien theory – mortgage considered a debt -> joint tenancy collateral on a loan

c) Court found that no transfer of title occurs between mortgagor and mortgagee and so a mortgage is just a lien and does not sever the joint tenancy -> right of survivorship still exists
d) Problem: Under this ruling, the surviving join tenant is not obliged to pay the mortgage/lien which is extinguished on the death of the mortgagor (because the joint tenant received interest in the whole at the time of creation of the joint tenancy, not at death of other joint tenant).  This makes banks much less likely to extend mortgages to joint tenants.

i.
Question-whether joint tenancy survives or if severed, if severed does William take land by survivorship burdened with $7K

ii.
Severed b/c if considered mortgage considered an end

1.
2 ways to look at mortgage

a.
Title Theory-when you grant a mortgage, mortgagor gets money, mortgagee gets title, more rare, considered the transfer of title to the bank, b/c made it much easier for bank

b.
Lein Theory-mortgage is just a debt and no question of it severing JT, so JT survives

2.
court here completing transformation for IL from title'lein state b/c might destroy one of unities so makes JT survive

iii.
have to have both JT's enter into mortgage, usually used in family situations

6. Delfino v. Vealencis (No one’s gonna move in next to a garbage dump) – A partition by sale should only be ordered if the physical attributes of the land in question are such that a partition is impracticable or inequitable, and the interests of the owners would be promoted by a partition by sale

a) Background

(1) Delfino – undivided 99/144; Vealencis – 45/144
(2) Vealencis lives on and operates a garbage removal business on her portion of the land

(3) Delfinos wish to develop property and brought action to partition property by sale; Vealencis wants partition in-kind (physical)

b) Court ruled that interests of all tenants, not just one, must be considered in directing partition and found that a physical partition was clearly practicable

(1) Property rectangular and portion Vealencis occupies is to extreme side

(2) There are only two competing interests

(3) Partition by sale would force Vealencis to surrender her home and business

(4) Vealencis had been in actual and exclusive possession of the property for some time

(5) Greater potential economic gain by Delfinos cannot alone justify a partition by sale

7. Spiller v. Mackereth (you’re usin it, so pay up) – In the absence of an agreement to pay rent, a cotenant in possession is not liable to other cotenants for the value of his use and occupation of the property unless there is an ouster of the other cotenant(s)

a) Spiller and Mackereth owned a bldg as tenants in common.  When a lessee moved out, Spiller began using it as a warehouse and put new locks on to secure his merchandise.  Mackereth then wrote a letter demanding Spiller vacate half the bldg or pay half the rent.
b) Mackereth’s letter insufficient to support ouster, because he never asserted his equal possessory rights.

c) Locks insufficient to support ouster b/c they were the best reasonable means to secure the merchandise and Mackereth presented no evidence they prevented him from entering the bldg

d) A few jurisdictions have held that a cotenant in exclusive possession must pay rent to cotenants out of possession even w/o ouster b/c the property is being kept off the market and thus precluding potential revenue; the majority rule, on the other hand, can promote constructive use of property instead of leaving it vacant until a new renter can be found

i.
Were tenants in common, but Mackreath starts using whole building as warehouse and P asks him to pay for it or vacate, not liable for rent b/c teanants in common

ii.
Spiller & Mac have absolute right to possess the whole thing, so until Mac can prove Spiller prevented Mac from entering or occupying, Spiller doesn't owe anything,

iii.
If one co-tenant there and using it and destroying it's value-should other co-tenant have some sort of cause of action?

8. Swartzbaugh v. Sampson (There will be no boxing ring on my land, dear) – A joint tenant, during the existence of a joint estate, has the right to convey or mortgage his or her interest in the property, even if the other joint tenant objects

a) Mr. Sw leased a part of their walnut farm to Sampson for a boxing arena w/o his wife’s consent
(1) Argued she received no part of the rent, that the rent was too low ($15/mo. when the arena was $10,000 to build), and that it would corrupt the area with women and liquor

b) Since each joint tenant has an equal right to possession and a cotenant cannot recover exclusive possession from a cotenant, it follows that each can lease his share (even if it were to all the property)

c) Because a lessee generally cannot claim adverse possession, Mrs. Sw’s fears that she’ll lose her interest are unfounded

d) Even if Mrs. Sw could prove ouster, she’d only be entitled to half the reasonable rental value of the land
(1) This would also present problems of who would pay the rent: Mr. Sw for agreeing to such a low sum or Sampson for possessing the land

e) An action for partition would leave her with less land than she had to begin with and couldn’t force Sampson off the land

f) Lesson: Don’t create a joint tenancy with someone who likes women and alcohol

III. Land Use Controls
-- Upham's favorite part: raises fundamental questions about human society and law's role in it.  Does it in a more focused way and in a way that is recognizable to all of us.  How society structures living arrangements or the use of land, not just residential.
A. Private
-- Contracts Principles. Have the government not intervene, and instead have individuals enter into consensual agreements, contracts, about how they are going to share the use of land.  Group of tools individuals can use.  

a.
Introduction

i.
History as guide, Parallel to pigeonholes in estates-have process of devices being first developed by people who wanted to restrain commerce by using these devices-to prevent market from operating

ii.
Reaction of courts to this was same a future interests'hostile, no meeting of the minds, have application of promise made by someone else to you "run with the land"-require horizontal and vertical privity

iii.
Remedies-property rights usually get injunctive relief

b.
Types of Private Land Use Restrictions

i.
Easements-seen as real property interests not as contracts

ii.
Covenants-seen as contracts

iii.
Equitable Servitude (Equitable covenants)-contracts w/ promises that will only be enforced in equity
c.
5 functional types of land-use agreements:

i.
A is given the right to enter B's land (easement)

ii.
A is given the right to enter B's land & remove something attached to the land (profit)

iii.
A is given the right to enforce a restriction on the use of B's land (covenant)

iv.
A is given the right to require B to perform some act on B's land (covenant)

v.
A is given the right to require B to pay money for the upkeep of specified facilities (covenant)

c.
Easements

i.
Strongest of the Land Use Controls

ii.
Upham's favorite part: raises fundamental questions about human society and law's role in it.  Does it in a more focused way and in a way that is recognizable to all of us.  How society structures living arrangements or the use of land, not just residential.

iii.
Contracts Principles. Have the government not intervene, and instead have individuals enter into consensual agreements, contracts, about how they are going to share the use of land.  Group of tools individuals can use.  

iv.
Right of way as type of easement, but limits on what could be used for-not for recreation, anything else considered a "novel" easement 

v.
Now, can have easements for all sorts of things-limited to negative duties-not prevent people who hold the easement from crossing the land, can have to light and air, couldn't have easement requiring someone to do affirmative act

vi.
Created-often unilateral, created by implication, necessity or prescription

vii.
Implied situations for easements

1.
basis of an apparent & continuous use of a portion of tract existing with tract is divided "quasi-easement"

2.
When court finds that claimed easement is necessary to the enjoyment of claimant's land-easement by necessity (some conflict over how necessary has to be)

3.
easement by prescription-like adverse possession, except involve use no possession-used to be from "time immemorial", then lost-grant theory, now same basis of AP with SOL

viii.
If the dominant tenement & servient tenement come into the same ownership, the easement is extinguished
1. Easements
a) privilege without a profit such as the right to walk over the land of another but not take anything from it
b) Positive Easements – Confers a right to do something on the land of another

c) Negative Easement – Imposes a restriction on the use which the owner of the servient tenement may make of his land

d) Easements in Gross – go to an individual person (like right for neighbor to walk across land)
e) Easements Appurtenant – go with the property (like right to use playgrounds in a housing development)
2. Cushman Virginia Corp. v. Barnes
i.
Cushman wanted an adjudication that there was appurtenant to the land of Cushman a right of way over the land of Barnes, wanted Barnes enjoined from interfering with Cushman's use of the right of way

ii.
Barnes denied Cushman's right of way over his property-had been extinguished by abandonment

iii.
Court held-there was an appurtenance belonging to the later lot and to every portion hereof, there was a right of way granted with sale of the land-said it was original width of 1895 conveyance (8-10ft) b/c they never intended it to be 30ft like Cushman wanted
iv.
Abandoning real property doesn't mean you lose it

1.
easement abandoned so doesn't exist anymore

2.
easement was 30 feet and takes them to direct road

3.
don't mention right of way itself but destruction if it-no language in the deed that gives right

v.
Court held-there was an appurtenance belonging to the later lot and to every portion hereof, there was a right of way granted with sale of the land-said it was original width of 1895 conveyance (8-10ft) b/c they never intended it to be 30ft like Cushman wanted

vi.
Implied by necessity easement-if have private property interest like in easement and hen have intervening property-could argue they a implied 

vii.
Easement appurtenant-goes with the land

viii.
Easement in gross-attach to a person-travels with the person not the land

3. Parker & Edgarton v. Foote – Absolute Ownership
i.
Case for stopping lights in a dwelling house after living in house for 24 years the neighbor erected a store that blocked the light, never had any written agreement a/b the lights or windows

ii.
20 years has been adopted as statue limiting an entry into lands but doesn't apply to incorporeal rights, not someone else's property

iii.
2 kinds of assumptions

1.
shifts burden of proof court will then assume there was a grant

2.
if it's a reubutable presumption, the owner of the servient tenement (one who has to put up with person walking across lad (burden) and provide evidence that there never was a grant, so the sue has been wrongful and no easement is created

iv.
Can light be the subject of property? 

v.
"stopping lights"-after a certain period the person whose windows look over the subservient tenement get a right to light and air through them

vi.
Similar to natural flow-each riparian owner as incident of their land has right to flow of undiminished impetus & quality

vii.
Prior appropriation v. absolute ownership-but sunlight, unlike water, is not readily transferred or put into commerce, but light & air can be the subject of property

a) Reasoning:

(1) Sunlight as property?  Court says it can’t be but then goes on to contradict itself

(a) Would require neighbors who ever planned to build on the outskirts of their property to erect high fences so that surrounding land wouldn’t gain right to the light -> economically inefficient

(2) Exclusive Possession – Giving right to sunlight deprives neighbor of right to use property
(3) Promoting Development – assumption that recognition of this right would hinder economic development

(a) If decision is right it’s because it facilitates building

(b) Country would still have developed, but people would be forced to buy out their neighbors’ right to sunlight

b) Upham Perspective: Very similar to adverse possession.  Ridiculous to say that light and air are not subjects of possession.  Could say that you paid more money for the easement.  The court clearly believes that light and air can be the subject of property.
4. Prah v. Maretti – Reasonable Use; A landowner has an enforceable property right in the free flow of sunlight onto his land.  (Right to Light/Natural Flow)
a) Find that landowner’s compliance with zoning laws does not automatically bar a nuisance claim

b) Policy arguments:

(1) Significance of alternative sources of energy
(2) Increasing regulation of private activity for public good
(3) Unhindered private development disfavored

c) Things to bring up on remand (criterion – Will Maretti’s plan unreasonably interfere with Prah’s use of the land)
(1) Was there notice to Maretti before he bought the land?

(a) How common is solar power in the area?  What can a neighbor be expected to know about the needs of surrounding tree huggers?

(2) Was Prah’s house best-oriented for solar panels on his own lot?

(3) Can Prah move his collector?

d) Dissent: A landowner should be able to use his property within the limits of ordinances, statutes, and restrictions of record where such use is necessary to serve his legitimate needs
5. Covenant and Equitable Servitudes
1.
Generally

a.
Real covenants and equitable servitudes  are agreements, promises, or deed provisions that relate to real property (land and improvements to land) and that bound or benefit subsequent owners of the respective properties solely b/c they own the property.

b.
Said to run with the land b/c they benefit and obligate subsequent landowners.

c.
Benefited or dominant estate or property-property whose owner benefits from a covenant or servitude in any controversy.

d.
Burdened or servient estate or property-property whose owner is bound by a covenant to act or not act.

e.
Affirmative v. Restrictive-indicate type of burden binding the landowner

i.
Affirmative-require owner of burdened estate to perform some act or to pay money. Ex: maintain a wall.

ii.
Restrictive-restrict or prohibit the uses that can be made of the burdened property.

2.
Identifying Real Covenants and Equitable Servitudes

a.
Both must satisfy the Statute of Frauds; i.e. the covenant must be expressly created in writing (deed).; part performance doctrine and equitable estoppel exceptions apply as well.

b.
RC & ES binding on subsequent bona fide purchasers who must comply w/ state's recording statute.

c.
Necessary elements for a RC or ES to bind and benefit subsequent owners

REAL COVENANT
EQUITABLE SERVITUDE

Intent to bind successors
Intent to bind successors

Touch and concern
Touch and concern

Privity of Estate

a)
Horizontal Privity

b)
Vertical Privity
Notice-actual, constructive, or inquiry; easier to satisfy

d.
Intent to Bind and Benefit Successors

i.
For a covenant to run with land, the original parties must intend the covenant benefit and/or burden subsequent purchasers rather than the covenant merely being a personal agreement btw the original parties.

ii.
Must be ascertainable from the deed setting out the covenant.

iii.
Easiest of the 3 elements to prove 

e.
Touch and Concern

i.
RC & ES must touch and concern the burdened property before a court will enforce the covenant against subsequent purchasers.

ii.
Used to mean literally touch and concern property but now has expanded beyond physicality.

iii.
Those requiring burdened property owner to pay money to a homeowners association have been upheld as touching and concerning the land b/c the money will be spent to maintain the property.

f.
Privity of Estate

i.
Benefitted party must prove there was a privity of estate b4 RC will bind subsequent owners of the burdened property.

ii.
2 separate privities of estate must exist:

1.
horizontal privity

2.
vertical privity

ii. Privity:  You always need vertical privity. If the burden has to run, you also need horizontal privity.  (Reason:  because it’s not fair to make someone perform a promise she never made.  So the courts developed an additional formal requirement.)

a.
Vertical privity means contractual privity and privity of estate, which means the assignee succeeded to the same estate as the original covenantor or covenantee.

· Can be fudged, as in Neponsit, where a homeowners’ assn. not in privity acted on behalf of the property owners.  (Property owners probably didn’t have right of enforcement under their deed.)

b.
Horizontal privity:  Usually anything beyond “mere neighbors.” Three tests:

· Majority rule:  Either there is a continuing tenurial relationship between the parties, or the covenant was created when the land passed in a land transaction.  This explains why you need a straw (e.g. Ames in Columbia Deeds) and why the Wheeler court found no privity.

· Massachusetts “simultaneous interest” rule:  Covenantor and covenantee must have a continuous and simultaneous interest in the same property, such as in a tenurial relationship or when A conveys to B an easement or reserves an easement in conveyance to B.  (e.g. the easement in Morse.)

· English rule:  Continuing tenurial relationship, such as landlord-tenant or reversioner-life tenant.

6. Tulk
a) Started Equitable Servitudes – less formal regime for covenants, will say even though not a covenant, to allow someone to disobey this promise would be unfair so a court of equity will not allow him to do it; the court said you knew about the promise, so you bought the land knowing about it so it would be unfair to let you disregard
Tulk v. Moxhay (No Buildings on the Garden Biatch) A covenant will be enforceable in equity against a person who purchases land with notice of the covenant.  

1.
Public policy principle that couldn't allow Moxhay to build on land b/c he would have effectively received unburdened land for the lower price of burdened land (burdened land b/c has covenant attached).

2.
If a covenant is attached to property by its original owner, no one with notice of that covenant can purchase that property and not be bound by the covenant.

3.
Case creates the equitable servitude-a covenant regarding the use of land which is enforceable against subsequent possessors in equity, even if the covenant itself is not enforceable at law.

4.
Traditional difference btw ES and real covenant is available remedies; when real covenant breached, remedy is damages in a suit at law but when ES breached, the remedy is either an injunction or enforcement of a consensual lien, which ensures a promise to pay money in a suit in equity.

7. Sanborn
Sanborn v. McLean (Trying to Put a Gas Station in a Neighborhood) An ES can be implied on a lot, even when the servitude is not created by a written instrument, if there is a scheme for development of a residential subdivision and the purchaser of the lot has notice of it.

1.
Most jurisdictions follow this case and imply negative restrictions from a common scheme.  

2.
A few closely follow to the Statute of Frauds (contracts for land sales must be in writing) in such matters; courts here say that an ES will not be implied from the presence of restrictions on other lots in a subdivision, from developer's oral promise to impose such restrictions, or from a general scheme not included in the deed to the lot in question.

i.
Want to build gas station-neighbors sued them to keep them from doing that

ii.
Covenant Analysis:

1.
Who has benefit of covenant-neighboring lots-Sanborn & McLean (et.al)

2.
Who has the burden of the covenant? Everyone including Sanbron & McLean-reciprocal negative easements

3.
Does the burden have to run with the land? yes b/c McLean was original

iii.
Vertical X'McLean and CG'Sanborns (Sanborn has benefit/McLean has burden) McLean never promised anything to Sanborn

iv.
Court-initial promise by CG burdened the land, have to do title search to find out AP's, defrauding, private deeds & public ones, see if valid restrictions the burden of which will run to you, other deeds the CG have granted

v.
3 Requirements for  Covenant to Run

1.
Intent

2.
Privity

3.
Promise has to touch & concern the land

vi.
Here-Intent'wouldn't make sense to put in in the first place if didn't intend, privity'if burden is to limit one's use to residential what's the benefit-maintain all residential vertical & horizontal privity,  touch & concern'burden is you can't use land for something & that touches and concerns the land, no problem on this then

8. Neponsit
a) The most important case that says lets not take these formalities to covenants too seriously; look instead at the substance of what they were trying to do.  Marks the beginning of the decline of formalism in land use law.  Sticks with the formalities, just allows looking beyond them to determine in an equitable way what they mean, destroys formalism.
b) Privity: Question of vertical privity was whether to go beyond the form of NPOA to the homeowners who do own the land and find vertical privity with NRC.  If didn't do this would have been faced with the problem of no one being able to sue because of the exclusive right of NPOA.
c) Touch and Concern: Historically an affirmative act could not touch and concern the land.  The court found here that paying a fee did touch and concern the land because it impacts the rights of the landowners to use the land.  Some courts have gone farther to look at how the money paid is used.  In those circumstances the homeowners have been relieved of the duty to pay the fees because t does not touch and concern the land.  The money has to be used the benefit the land and not for collateral purposes.
Neponsit Property Owners' Association, Inc. v. Emigrant Industrial Savings Bank (Pay Your Homeowners Dues b/c Trash Upkeep etc. Touch/Concerns Land) An affirmative covenant to pay money for improvements or maintenance done in connection w/, but not upon the land which is to be subject to the burden of the covenant does touch and concern the land, and a homeowners' association, as the agent of the actual owners of the property, can rightfully enforce the covenant.

1.
Key question to consider is to what degree the covenant substantially affects the legal rights of the parties to the covenant; distinguishes a covenant that runs w/ the land from a mere agreement btw a promisor and promisee.

2.
Here, by paying annual $$, owner of tract gets easement, right of common enjoyment, improvements, etc; so owner must pay to help and burden inseparably attached to land.

3.
Courts have almost always held that covenants that restrict land use do touch and concern the land b/c such restrictive covenants substantially affect the value of the land.

4.
Contrast, courts hesitant to enforce affirmative covenants against successors for 3 reasons:

a.
courts don't like to compel parties to perform a series of acts that require long term supervision.

b.
an affirmative obligation which requires a party to maintain property or pay money may leave a successor w/ a sizable personal liability.

c.
such a covenant, w/ an unlimited duration, is similar to perpetual rent or some other feudal device.
vi.
Don't have grantor/grantee privity btw NPR & NPOA

1.
don't convey real property, court said there was-purpose of having was to give actual owner's rights, asserts same purpose, classic substance over form-good for everyone, shouldn't have to arrange around letter of law-just what should be going on, look at form & identify when judges depart from form, formalism doesn't answer all the questions

vii.
Whether covenants attach or not? 

1.
test for touch & concern-does the promise diminish the person's legal right in her land or control in land, burdened land is dominant tenement for appurtenant easements-shared interest in the land, all the real property

2.
legal interest is rendered less valuable

9. Molokai
Hill v. Community of Damien of Molokai (Neighbors Try to Throw Out AIDS Group Home as Non Single Family Residence) Ambiguous restrictive covenants should be construed in favor of the free use and enjoyment of property and against restrictions; restrictive covenants w/ a discriminatory effect violate the Fair Housing Act.

1.
Term "family" was the ambiguous one in restrictive covenant b/c not defined.  

2.
Also first looked to city zoning ordinance that defined family to include unrelated individuals.

3.
second, strong public policy exists in favor of removing barriers preventing disabled people from living in residential settings.

4.
third, other courts have held that the controlling factor in considering whether a group of unrelated indys constitutes a family is whether the residents bear the generic character of a relatively perm. functioning family unit (including AIDS group home).

5.
Court essentially makes a fairness determination-minor inconvenience of increased traffic pales in comparison to benefits to AIDS patients in being able to live in a community environment.

6.
Nevertheless, the opinion renders the covenant meaningless b/c if writers didn't intend single family to include folks related by blood or law then what did they mean?  

7.
Also benefits to the community are open to debate.

10. Rhue v. Cheyenne Homes
a) Differences between easements and covenants:  Easements can be implied but covenants cannot.  Easements can be gotten by prescriptions, can't get covenants that way.  
b) Court upheld architectural committee decision b/c the decision that the house was “not compatible” was allowed by the covenant

c) Somehow usage is creating a covenant here – Some people are creating a covenant that will bind others.  Its not being done by contractual agreements.

d) No explicit requirement so everything was up for grabs
e) Question of notice – the person coming to the Cheyanne Homes subdivision would say there are no standards, up to the committee, the best way for me to know the standards is to go look at set backs, orientations, etc.

i.
Rhue wanted a Spanish-style home when all other homes were split-style ranches

ii.
Architectural Committee language in deed, can be refused on any ground including purely aesthetic grounds

iii.
Narrowly designed discretion by committee has to be based on ground and discretion-have to make choice & have reason

iv.
Rhue contends that the Paragraph isn't enforceable b/c only enforceable in equity, purchaser has due process, found decision in good faith b/c based on others (validity)

11. Davis v. Huey
a) Court refused to uphold restrictions as in Rhue, why?

(1) Explicit requirements and an architectural committee led people to believe if you abide by the explicit specific standards the arch cont committee will only use its discretion in a limited way
(2) They read the plans, look at architectural style, as long as I do that, I know that what I do will be OK.
n.
Davis v. Huey (1981) (Supp)

i.
Largely done development, choosing what home was gonna be & wanted to worry about placement of home

ii.
Within set-back reqs but concern going to interfere with neighbors view and aesthetics, Court ound he could build the house

iii.
Trial Court-lost there, had to dismantle part of the house to not block view-discussed with neighbor about building

o.
Rhue & Davis BOTH

i.
Both-no restrictions that directly and specifically make the proposed house or location of the house illegal-don't violate them directly

ii.
Both homeowners ignore wishes of arch control committee and Homeowners Assoc. rules that despite fact that proposed home satisfy all restrictions

iii.
Both said won't let you build the house you want to build b/c it will hurt your neighbors

iv.
Homeowners don't put it in terms of reasonableness of use or in terms of harming neighbor

v.
Put in terms of economic value of the land-housing prices

vi.
If had them before, you'd say that what ever they're going to do will enhance property values

p.
Ways Society Controls its Members

i.
Codification of nuisance by zoning

ii.
Segregation by class in other societies isn't prevalent as the US

iii.
Why is US society more class-segregated that other societies?

1.
Don't have things that inhibit the market as much

2.
Zoning not as prevalent as restriction on property rights

3.
If you believe in property rights in absolutist sense can't believe in zoning

4.
Zoning starker version of private restrictions

iv.
Company Towns-provide homes/stores, allows company to have huge power over workers, very paternalistic, have kind of bad reputation b/c freedom to move other places is more illusionary than real, possibility of suing isn't very real-more likely find other job (still hard to do)

v.
Private Communities-State will enforce them, if homeowners assoc. sues and wins then the state will come in & enforce that decision

12. Declaration of Covenants for Columbia, Maryland
a) Determine what standards will be used by the private government when deciding what a person can and cannot do on her property (foreshadowing Rhue and Davis)
(1) The overriding concern is harmony, lack of disputes, living together, each person willing to forego the extreme enforcement of rights, others will forego the extreme enforcement of their rights.  Based on the Asian view that society is better when individuals think of the whole.  Culture of implicit agreements that don't have to be spoken of.  
b) Upham perspective: that's crap, built up by the rules.  We have the rules here, they are pretty explicit.  What is explicit are factors not particulars.  But if we had the complete set of deeds, we would find that the restrictions are specific.  
i.
What is the conveyance?

1.
R&D company trying to disguise

2.
want to pass community board

3.
HRD had the money and conveys to CPRA

4.
CPRA conveys to Ames

5.
Ames conveys to HRD and they can convey to anyone

13. Nahrstedt
a) Rule: If there is a covenant in place saying you can't have pets, unless restriction is wholly arbitrary, violates public policy or outweighs any public benefit, it should stand.
b) Coase theorem: When two interest conflict the party who will benefit more from having resolution in its favor will buy off the other party.  Distinction here is that the rules are different than the coase theorem, which is about compensation, but we are dealing with order.  Not a tort rule, more akin to a criminal statute which is in place to affect behavior.
Nahrstedt v. Lakeside Village Condominium Association, Inc. (Woman w/ 3 Cats Asked to Put Noisy Biatchs Out) The enforceability of restrictions on the ownership and possession of pets should be decided in a trial court after evidence is heard as to whether the restriction was reasonable as applied to the particular facts of the case

1.
Assoc. claims that pet restriction was reasonable and enforceable b/c protects Assoc. from always having to litigate against homeowners.

2.
Argument goes against logic of other cases and trial court should hear evidence on the circumstances surrounding Nahrstedt's ownership of cats.

Rules about enforcement of covenants. The first one is absolute enforcement, the remainder are exceptions.

1) Covenants are always enforceable, indefinitely.  In Nahrstedt, the people enforcing the covenant are not in anyway harmed by Nars cats.  The harm is simply the fact that this exist and the desire by D that it does not exist.  That brings in taste.  Doesn’t matter if there is a benefit, as long as not against public policy or overreaching in some other way.

2) You can enforce it as long as there is a benefit to the covenantee.  The second rule, disagrees with the dissent view that no damage was shown.  If there is still a benefit to the enforcement of the rule you enforce it.  Not sure what he would say about Narhstedt.  Means the benefit has to be objective, has to be clear, might be a small benefit.  Does the benefit always have to come down to money, could it be something else.

3) Enforceable only when the benefit is not disproportionately smaller than the harm.  In Nahrstedt, the damage to P is substantial.  Balancing test, when the harm to N. is 51 and the burden to the homeowners is 49, you don’t enforce.  It has to be proportional.  Must be insubstantial benefit.

4) The enforcement be uniform and regular and consistent, if it is not, if there are other people that have it , then it gets difficult.  Equitable estoppel, if the person enforcing the covenant has acted in violation of the covenant has not enforced other violations then there is equitable estoppel.  In that is that they are enforcing against N, because she spoke up at the association meeting, retailiation.  Equitable estoppel, clean hands.  Can’t go in when you have done something wrong yourself, not enforced in other instances.  If you haven’t enforced dues when people didn’t have money to pay, but now enforce against restrictions, not estopped.  Has to be the same rule.  Turns homeowner’s assoc into a police force.

5) Neighborhood change, want to be able to change the restriction.  Inequitable to stand in the way of further change.  The problem with it is that you are precipitating further change.  The reason you have restrictions is the prevent the inevitable change from getting into your parcel.

vi.What covenants can not be enforced?

1.
Easements are real property-will (in theory) always be enforced as long as ownership of real property will be validated and enforced by courts

2.
People are less absolute, some talk about them lasting forever, but courts will hesitate to enforce them

vii.Why do people have Covenants?

1.so can enforce what they want against others

2.
Coase Theorum-let them bargain, if they can't, the court tries to guess what the bargain will be, the Court usually ends up shifting money around-make the law of servient of efficency

B. Public
-- have society determine what the rules are going to be, pass through political process.  Includes other public controls over land use: building/construction standards, environmental laws.
1. Nuisance
A. Nuisance

1. Generally

a. Rather than regulating any particular type of conduct, the law of nuisance seeks to protect a landowner’s interest in using and enjoying his property.

b. Thus, the character of D’s conduct—i.e whether such conduct is forbidden by law, reckless, negligent or perfectly legal—does not determine the existence of a nuisance.

c. Also seen as judicial zoning.

2. Intentional v. Unintentional Nuisance

a. Unintentional nuisance arises when D’s conduct is negligent, reckless or ultra-hazardous; usually not governed by law of nuisance but by traditional tort principles of negligence and ultra-hazardous conduct.

b. Intentional nuisance arises when D acts for the purposes of causing the nuisance or knows, or should know, that the nuisance is certain to arise as a result of his conduct.

i. D’s conduct must be unreasonable

1. Unreasonableness—carries different meaning under the law of nuisance than under negligence law.

2. Some courts hold that unreasonableness is determined by the level of interference w/ P’s use and enjoyment of his land.

3. Restatement applies balancing approach weighing harm to D against utility of P’s conduct.

4. Restatement on unreasonableness—“harm caused by conduct is serious and the financial burden of compensating for this and similar harm to others would not make the continuation of the conduct not feasible.

ii. D’s conduct must have caused P’s substantial harm.

3. Other Nuisances

a. Fear of Future Harm—courts split on whether the devaluation of property prices due to fear of some future result caused by an undesirable enterprise.

b. Aesthetic Nuisance—mere attractiveness usually doesn’t add up to nuisance but when combined w/ D’s malicious intent, might be enough.

4. Remedies

a. Injunctive Relief—P may be granted an injunctive relief only after a “balancing of the equities” is done where court decides if denying the injunction causes greater harm to P and public than granting the injunction imposes on D and the public; most courts do this to see if equitable relief is warranted.

b. Money Damages—where court denies P’s injunction despite finding of nuisance, court may try to determine all past, present and future damages (perm damages) that arise from nuisance and order D to pay P that amount.

c. Paying for an injunction—Spur held that under certain circumstances, P may be granted an injunction only if D is compensated for having to cease his activity.

5. d

Morgan v. High Penn Oil Co. (Stanky Oil Refinery Makes Trailer Park Trash Sick) A private nuisance occurs when there is substantial interference w/ the use and enjoyment of land, and that interference is either intentional and unreasonable, or unintentional and the result of negligence, recklessness, or abnormally dangerous activity.

1. A nuisance per accidens  or in fact may be created or maintained even w/o the presence of negligence.

2. The refinery is a lawful enterprise thus not a nuisance per se (act or structure that’s a nuisance at all times, regardless of circumstances) but is a nuisance per accidens (act or structure that’s a nuisance by virtue of location or manner of operation).

a. Nuisance per se—absolute nuisance that renders a person liable no matter how reasonable his or her conduct may be; problematic in some situations/facilities that deal in hazardous substances that demand questions of reasonableness.

3. Key concept is si utere tuo ut alienum non laedas (every person should use his or her own property so as not to injure another).

4. Penn Oil was gonna continue to do same shit and inflict irreparable injury on Morgan and the use of his property so M’s entitled to temp damages and injunctive relief.

i.
P bringing civil action, want injunction, damages, land has house, 32 trailers & restaurant, oil co. operates oil refinery right near there in 1950, P saying oil company alleging nauseating odors interfering w/ P's enjoyment of the land, ? doesn't do anything about it after P complains

ii.
Court granted injunction & damages for past harm, saying every person should use their land so as to not injure another

1.
used intentionality-intended or knew your act would have certain bad effects

2.
reasonableness-certain level of interference crossed threshold of liability, gravity of harm outweigh utility of oil refining, should use property reasonably vis a vis other people's property

3.
2 ways to approach:

a.
Balancing Test

i.
Look at balance of utility of ?'s conduct v. harm to P (Prah)

ii.
Not a nuisance if the benefit created by the harm-producing activity outweighs harm produced

b.
Start off with some vision of what property use should be like, then say that everything that deviates from that vision is a nuisance or somehow actionable

4.
If Morgan's there first and zoned for general use and oil company comes in, Morgan moved in knowing zoning would allow oil so no oil has no liability to Morgan

5.
How do you measure of utility of apt. building and oil refinery?

a.
For Apt-look at housing shortage in place

b.
Oil-what jobs PennOil brings to community and social needs for oil, taxes paid

Estancias Dallas Corp. V. Shultz (Big Ass A/C Unit Means Couple Can’t Live in Peace) An injunction will be denied as a remedy for nuisance only if the necessity of others compels an injured party to seek damages in an action at law, and not b/c the party causing the nuisance has the right to work a hurt or injury to his or her neighbor.

1. Court held that they could grant and injunction to Shultz even though the harm they had suffered is less (monetarily) than the harm Estancias would suffer from the injunction.

2. If an injunction is not granted, it will not be b/c the party causing the nuisance has the right “to work a hurt, or injury to his neighbor.”

3. Instead an injunction will only be denied, thereby allowing the nuisance to exist, if the necessity to others compels an injured party to seek relief in the form of damages.

4. court didn’t find any evidence that there was a shortage of apartments in Houston, thus the a/c was essential; Estancias should have known they would be harming Shultz when they built the big ass a/c unit.

i.
Neighbors complaining b/c air conditioning system so loud their property values decreased dramatically (P $25,000'$12,500) (D-cost of installing unit ac systems btw $150-$200K), empirically D has greater damages

ii.
Balance harms of all involved, more than just the numbers, cumulative zoning-higher purposes allowed to be in zone (higher'lower zoning), Court rule for P b/c probably doesn't believe will actually cost $150-200K to change

Boomer v. Atlantic Cement Co. (Complaining Neighbors Only Get Perm $$ instead of Plant Closing) Courts can grant an injunction conditioned on the payment of permanent damages to a complaining party in order to compensate him or her for the impairment of property rights caused by a nuisance. 

1. Here the disparity in economic consequences was too great to allow the cement plant to be shut down by an injunction.

2. Contradicts the longstanding doctrine that an injunction should be granted where a nuisance has been found and there is substantial damage sustained; but following this rule will literally close the plant.

3. Other option would have been to delay injunction while ACC tries to find quieter technology but no guarantee that they could do this so best to just give permanent damages.

4. In essence, ACC buying a servitude on the neighbor’s land and precludes future recovery by neighbors or their grantees.

5. Dissent—should award permanent damages but shouldn’t allow ACC to continue causing harm once folks are paid off b/c there is no longer an incentive to correct the nuisance, air pollution and blasting noise.

6. Case reflects classic conflict btw environmental and economic interests; other injuries not mentioned was quarry blasting that frightened children and cracked walls.  Blasting wasn’t necessary and could have been easily bypassed by ACC; but what about ACC’s employees who may have lost jobs if plant shut down.

i.
Class-action doesn't mean that everyone in the clas has sued-bound by suit and receive money-discounting future harm

h.
Utility v. Harm Test

i.
Utility-numbers, economics

ii.
Harm-social values, community welfare, listening to rules (in imposing injunction)

iii.
Court put in awkward position having to value different things-think about who came first, market value, whether or not nuisance producing activity employs lots of jobs

i.
Threshold Test

i.
Idea of saying something is a nuisance when it seems unreasonable, whether or not violates ordinance, tangible

ii.
Go back to Sanderson where court thinks impact on public of abiding by preconceived notions of reasonableness will be too great

1.
Can use Boomer -say company so valuable we're going to let it pollute & pay damages (past & future) then say new tenants can't object to cement dust

2.
or Spur-value of feed lot of being there first in time, overridden if land use is changing, if local no longr suitable for harm-producing activity then become nuisance

3.
If making profit from harm-producing activity, makes sense to pay for nuisance

Spur Industries Inc. v. Del E. Webb Development Co. (Dummy Moves By Cattle Lot & Then Wants it Shut Down) Where complaining party moves to the area of a nuisance, an injunction may be issued conditional upon the complai
ning party paying damages caused by issuance of the injunction.  An otherwise lawful activity can become a nuisance b/c others have entered the area of activity, and thus be enjoined; if the party requesting the injunction, however, is the one that creates the need for the injunction, that party can be required to provide compensation for the cost of moving or shutting down the activity.

1. Arizona state law lists public nuisances dangerous to public health to include place in populous area constituting a breeding place for flies which can carry disease to peeps.

2. But Webb must pay for cost of moving or shutting down; in “coming to the nuisance cases” courts held that parties can’t get relief if they knowingly came to area reserved for industry/agriculture (w/o compensating other party).

3. B/c law of nuisance is elastic, not rigid, and goal is fairness and reasonableness under all circumstances, as long as the party is compensated for their move.

4. Would be unfair to allow developer who has taken advantage of lower land prices in rural area to then chase a nuisance away w/o compensating the one who has to move; this kind of relief limited to when developer has introduced the very population which renders the lawful activity a nuisance.

5. Court calls Spur a public and private nuisance.

a. Private nuisance—impaired a person’s use and enjoyment of his or her land; created when the use and enjoyment of land is interfered with and only an owner of land, or interest in land can file suit.

b. Public nuisance—interferes w/ a more general public right; any member of public can sue.

i.
Idea of coming to the nuisance, when you go to it you shouldn't be able to sue in nuisance

ii.
Value of feed lot of being there first in time was overriden by land use changing by Webb putting in housing development there, so feedlot harming "public" that Webb had brought to Spur

2. Zoning
B. Zoning

1. Generally

a.
Historical Development of Zoning

i.
Start of 20th cent., zoning was preferable method by city planners to prevent harmful effects to neighborhoods; developed from “City Beautiful” movement (1893 Chicago World’s Fair) calling for civic monuments and public works.

ii.
Zoning ordinances favored over “nuisance law” or “restrictive covenants” b/c:

i. Courts reluctant to declare something a nuisance unless extremely objectionable and nuisance law doesn’t allow for prevention

ii. restrictive covenants can’t be used in connection w/ urban areas

iii. W/ increase in zoning ordiances, constitutional challenges brought against them; b/c ripe in 1926 at US SC; held that zoning valid exercise of police power and didn’t violate due process. Euclid
iv.
Similar zoning now called Euclidean where districts rated best to worst.
b. Standard State Zoning Enabling Act

i. 1922 issued by fed advisory committee on zoning; since adopted by virtually all states; authorizes local municipalities to engage in zoning.

ii. Can regulate/restrict height, number of stories, size, percentage of lot occupied, size of yards, density, location and use of buildings, trade, industry, etc.

iii. Can divide municipality into districts and regulate use in each district.

iv. Allows future regulation in accordance w/ a comprehensive plan; about 50% of states require a “comprehensive plan” and even then, they aren’t strictly enforced.

v. Some states have enacted own statute that differs substantially form the SSZEA.

1. The Nonconforming Use

a. If zoning law effectively deprives owner of lawful preexisting nonconforming use of property, it amounts to taking and owners must be compensated.

b. Protection of a nonconforming use “runs with the land” and not w/ the owner; thus so long as use is maintained, it can survive a change in ownership; destruction/abandonment of NCU terminates it.

c. Amortization—provision in zoning ordinance that requires termination of nonconformities w/i a certain specific time; subject to judicial uncertainty (short or long period).

d. Vested rights doctrine—provides that a proposed plan to use property in a particular manner may be protected if firm commitments have been made in reliance on existing laws, but subsequent changes will invalidate proposed use.

2. Flexible Devices Used in Zoning

a. Variances and Special Exceptions

i. Variance—zoning board can grant one where, b/c of some exceptional situation of the property, the strict application of zoning ordinance would result in undue hardship upon the developer of the property and variance won’t substantially impair public good and intent/purpose of zone plan.

1.
A “use” variance—relaxing restrictions on use—requires a greater showing of hardship than an “area” variance.

ii. Exception—a use permitted by the ordinance, granted if certain criteria are met.

b. Amendments to Zoning Ordinances

i. Municipality’s amendment to zoning ordinance is a legislative act and will be upheld unless it’s shown that it’s unsupported by any rational basis related to promoting the public health, safety, morals or general welfare, or it amounts to a taking w/o compensation.

ii. Spot zoning—invalid zoning amendment that creates a use classification inconsistent w/ surrounding uses and creates an island of nonconforming use w/i larger zoned district; dramatically reducing value for uses specified in zoning ordinance of either rezoned plot or abutting property.

iii. Conditional zoning—when the landowner agrees unilaterally to use property a certain way.

iv. Contract rezoning—landowner and zoning agency enter a contract where they agree to specific terms concerning the property.

v. Floating zones—used by some states to define a zone but yet determine its location in the future.

vi. Planned Unit Developments (PUDs)—variations in both area and use; such as mixing residential, commercial, and sometimes industrial uses.

c. d

3. Modern Day Zoning Aims

a. Now used as means to regulate aesthetics, to control household composition, and control nature and size of local populations.

b. Aesthetic Zoning

i. Early judicial decisions held zoning could be used to further public health, safety, gen welfare but not solely aesthetic purposes.

ii. Public outrage concerning billboards pushes courts to outlaw them on public health and safety grounds (fall/block sun) but not for aesthetics.

iii. 1950’s change to purely aesthetics; now still try to require clear standards and guidance.

iv. Specific standards not required when private architectural restrictions are involved; just act reasonably & in good faith.

v. So can have public zoning restriction that violates CON but valid as private zoning restriction.

c. Zoning to Control Household Composition

i. Legislature may define what’s a family for zoning if it’s rationally related to legitimate objectives. Belle Terre
ii. Fed Housing Act allows cities to regulate max # of peeps in a house.

d. Zoning to Exclude the Nature of the Local Population

i. Min housing costs req invalidated by courts

ii. Min lot size requirements usually upheld

iii. Barring of mobile/manufactured homes almost always upheld

iv. Min floor area requirements upheld by some, invalidated by others.

e. Inclusionary Zoning—designed to require or encourage developers to provide communities w/ low & moderate income housing. 

3. Euclid
a) Three themes of public land use evident in Euclid

(1) When is the gov’t using its police power to do something that should be done through eminent domain?

(a) Every city wants the best services but don’t want to pay; zoning is often an attempt to get something for nothing, or at least shift the cost onto someone else (group of people affected by the zoning)

(2) Zoning as public planning – Little change market would do any of this

(3) Judicial review
(a) Is the court interpreting a statute or imposing constitutional limits?
(b) What is the standard of judicial review?

b) Zoning in abstract ok

(1) You can zone because you are preventing one land owner from damaging other people; Grew out of common law nuisance

(2) Standard of review was constitutionality, so Court very reticent to overturn, only would if

(a) Lacked rational basis

(b) Was a taking

c) Euclid zoning in specific ok

(1) Extension of the police power

(2) Standard of review fairly deferential; to overturn would need to show:

(a) Clearly arbitrary (not related to underlying constitution, documents, bylaws) and unreasonable

(b) No substantial relation to the public health, safety, morals, general welfare

(3) NB: Cities not sovereign, so Euclid’s police power comes from the state of Ohio

Village of Euclid v. Ambler Realty Co. (Cleveland Suburban Realtor Fights the Man) Zoning ordinances are a valid exercise of the police power and thus do not violate the constitutional protection of property rights.

1.
As w/ law of nuisances, the maxim is si utere tuo ut alienum non laedas (every person should use his or her own property so as not to injure another) serves as a guide.

2.
W/o specific complaint of actual injury, a land owner can't challenge constitutionality of such an ordinance. 

3.
Seeds of 4 dominant themes in legislative zoning planted in this opinion:

a.
Idea that a city or municipality is allowed to exclude some uses of property in certain circumstances

b.
Court essentially allows same gov't body to control econ markets by designating where areas of trade can be set up.

c.
Court places emphasis on local control in zoning measures.

d.
Court places some emphasis on aesthetic values and how these can be a valid basis for a zoning ordinance in approp context.

m.
Hypos

i.
Want to preserve history, what do?

1.
Difficult to do by zoning b/c can take by eminent domain of easements 

2.
Usually done by fiat and litigation, usually have free-riders who take advantage of maintenance but don't do it but get benefits of it

ii.
Want to preserve open space?

1.
Pass ordinance (low cost and effective)

2.
Buy land and turn it into a park (cost lot (maintain and buy land) and not accomplish goal)

3.
Buy easements and conservation easments (so don't have to buy fee simple)

4.
Might set up covenant but had to enforce and accomplish

5.
Zoning easiest way to accomplish and get result you want

n.
Mechanics of Zoning

i.
Police Power resides in the sovereign

1.
Variety of zoning patterns is huge w/ different names

ii.
Comprehensive plan'Ordinances (to embody the comprehensive plan), safety valves to keep ordinances and control growth,'Flexibility to deal with rigidity of central planning'Amendments, way of dealing with changes in future, rezone areas that aren't working, rarely happens, more often the comp. plan is just ignored'Variances, vary from restrictions of zoning in certain cases, constitutionally demanded

iii.
Non-Conformity-Hard to zone something residential & then say to businesses that they have to get out, issue of takings, deal with nonconforming uses to change

4. Stoyanoff
ii.
Raise issue of freedom, noneconomic side of property rights b/c that side no emphasized as much

iii.
Doesn't say anything about architecture in preamble, so totally up to the board to say what's ok-not much evidence of diminution of value

iv.
Things operating here:

1.
Davis & Rhue-In Rhue no standards at all-court more sympathetic to that that in Davis where lots of standards, Court in Rhue said ok when no stds b/c on notice that no stds & arch committee could say what wanted b/c can focus on diminution of value, in Davis person followed all stds & then govn't didn't follow that's more serious than when committee follows nothing

v.
Rule could be that you must conform to the tastes of your neighbors or the arch. Committee-but too subjective-just have to make everyone aware of what it's going to be judged on

vi.
What's the justification for zoning?

1.
Property Values, don't usually consider econ. Harm the same as other types of harm, community opinion

5. Village of Belle Terre (6 Students in a house gonna cause problems)

a) Students felt this abridged their right to free association

b) Zoning calls into question the assumption that what is natural is governed by the market

c) Zoning archetypal expression of people organizing democratically to determine their own future

d) Rule: the town wins, the republican ideal of the people getting together working for the common good, restricting individual rights in the name of the common good.  Individuals restraining their rights for the common good.  They chose to do this, the court said that was fine.
Village of Belle Terre v. Boraas (Hippies Try to Overrun Serene Neighborhood) The legislature may define what counts as a "family" for zoning purposes if the definition is rationally related to legitimate objectives, such as creating zones where family values, youth values, and the blessings of quiet seclusion and clear air are preserved.

1.
Concept of public welfare, usually the goal of zoning regulations, is a broad and inclusive one; legislature may determine what is involved in maintaining standards to protect public welfare.

2.
Reasons offered by Boraas are invalid b/c no fundamental right of CON

3.
Discretion to draw line btw 2 unrelated peeps and 3 or more is w/ the legislature, not the courts.

4.
Marshall Dissent: classification in ordinance burdens students' fundamental rights of association and privacy (1st/14th)

5.
Consider the context of college town around 1974; over running neighborhood by hippies.
City of Edmonds v. Oxford House, Inc. (The Man Tries to Run Alcoholics Out of Neighborhood) A single-family zoning regulation is not automatically exempt from FHA scrutiny, even if it indirectly limits the maximum number of occupants in a house.

1.
Broad purpose of the FHA is to provide, w/i constitutional limitations, for fair housing throughout the US; exception to this gen policy statement should be read narrowly in order to preserve primary purpose of achieving fair housing.

2.
In contrast to single family restrictions, which are aimed at preserving the character of neighborhoods, max occupancy restrictions cap  # of occupants in relation to floor space in order to protect health and safety; single fam restrictiosn don't fall w/i FHA's max occupancy exemption.

3.
Single fam restriction doesn't answer what's the max # of folks permitted to live in a house; any # of genetically related individuals could live in a house and be in conformity w/ the single-fam restriction thus the single-fam occupancy restriction doesn't qualify for FHA exemption.

6. Bilbar Construction Co. v. Easttown Township Board
a) Developer has half-acre lots in a one acre zoned area; applies for permits to build on them and is denied
(1) Problem: He knew it was zoned one acre before he bought in it; he obviously just wants to make more money

b) Court gives a number of justifications for one acre lots that fall under the police power

(1) Lower taxes -> requires additional social services (police, fire, sewage, roads)

(2) Dense population unsafe in case of atomic attack

c) Some underlying assumptions that might be affecting court’s decision

(1) Good for morals cuz good people live in one acre lots

(2) While zoning may create more expensive lots, that will attract rich people who will increase economic activity

d) If the regulation has a rational connection with the police power, it stands

(1) No matter how much it diminishes a person’s property, there’s no compensation

7. National Land & Investment Co. v. Easttown Township Board
a) City wants lots of green/farming space so zones for 2-4 acre lots

(1) Not best way to get more green.  Should zone rural or buy conservation easement (which would cost money of course)
b) Court finds no justification for 2-4 acre lots; thinks they’re doing it for other reasons:

(1) Exclusivity and comfort are not part of the general welfare

(2) Calls into question whether lower taxes can even be considered part of police power as well

c) Upham perspective: But it is for the public welfare.  The problem is that the power doesn't come from Easttown.  Should be looking at the general welfare of the citizens of PA, Easttown not a sovereign entity.  Only the sovereign entity has the police power.
i.
4 acre lots, developer attacked zoning on takings doctrine, diminution of property values, town wanted certain kind of environment and lots of open space

ii.
Zoning all about segregating by class and financial aspects of local govn't

iii.
2 ways to look at it:

1.
what justifies state zoning one acre, 4 acres, etc.

a.
can't just pass any law it wants, have to have justification-police power

i.
safety, one acre-police/fier/flood protection

ii.
4 acres-not safety, nothing in police power that gives justification for this zoning

b.
diminution of value, how much does it really?

iv.
Exclusionary zoning-where developers attacked zoning not on basis that it was unrelated to general welfare, wanted freedom from zoning to make lots whatever size they wanted to get biggest profit

v.
East Town II-court brought in diminution of value and talked about some of reasons given by town for 4 acre lots-reasons have to make sense (doesn't have to be only & best, but has to be rational)-

8. Mt. Laurel I & II
a) Rule: Based on constitutional premise that localities cannot pursue through regulation private interest.  Zoning had departd from puruit of general welfare and became pursuit of private interest of people within the town.
b) Upham perspective: What is permissible in zoning is becoming more restrictive.  That property values were going to go down is a general welfare argument, but not one we want to uphold anymore.  When interpreting general welfare, you have to do it in context of whole state.  If every township zoned like this, there’d be no placed for poor people.
Southern Burlington County NAACP v. Township of Mount Laurel (Town Tries to Run Out Poor Black Hispanic & White by Providing No Housing Options) A developing municipality must, by its land use regulation, make realistically possible the opportunity for an appropriate variety and choice of housing for all categories of people who may desire to live there, including those of low and moderate income.

1.
Obligation to provide realistic opportunities for housing for all must be met by city unless it can sustain the heavy burden of showing that particular circumstances prevent it from fulfilling the obligation.

2.
After this case, NJ SC decides other cases to clarify and extend the 1st Mount Laurel; holding of 2nd:

a.
All municipalities must provide a realistic opportunity for low and middle income housing.

b.
Those challenging exclusionary zoning can establish a prima facie case that zoning is invalid if they can prove the zoning substantially limits the building of low and middle income housing.

c.
To counter prima facie case, a municipality must show "numerical" evidence of # of units needed both immediately and w/i a reasonable time in future, and do more than show a "bona fide effort" in eliminating exclusionary zoning.

d.
If removal of the invalid zoning regulations was insufficient, a municipality must take affirmative steps to provide reasonable opportunity for low and middle income housing and other forms of inclusionary zoning.
i.
P's were people worried about being able to live in town, one type was poor people who couldn't afford to still live in Mt. Laurel after housing zoned out

ii.
Police power question-sovereignty originates from State-how general does the general welfare have to be?-if apparent going to have negative impact on welfare of people of state, going to be struck down

iii.
Zoned to only have quarter acre lots-mixed motive-race plays big part in why arc committee not allow

1.
makes each house more expensive, but the land as a whole less valuable, not the case once have established communities-developer challenged and court upheld zoning

IV. Takings
II.
5th Amendment Takings for Public Use

A.
Gov't can only take property for public use; transfer of property from one private person to another satisfies Public Use Cause if its rationally related to a conceivable public purpose.

1.
Broad view of public use-focusing on public benefit or advantage

2.
Narrow view of public use-emphasizing the public's actual use or right to use the taken property.

B.
When condemnation of property benefits specific & identifiable private interests, court must use higher scrutiny to find clear and significant public interest is predominate interest advanced.

1.
Promotion of education, recreation or pleasure of the public constitutes legitimate public purpose.

C.
Just compensation-fair market value of property; does not cover added personal value.

D.
In more difficult cases of physical occupation and regulatory takings, issue is whether at taking has occurred at all.

1.
Regulatory Takings

a.
Perm physical occupation of owner's property authorized by the gov't is always a taking of property requiring just compensation; courts never deny $$ in these cases, no matter how trifling the invasion; for temp ones, court uses balancing process.

b.
Regulation depriving property to prohibit nuisance is exercise of police power; no $$.

c.
Other RT require measuring and balancing; diminution in value test important

d.
Regulation that deprives owner of all economic valuable use of property = taking, unless prohibited uses are already prohibited by background principals of nuisance or property law.

E.
Academic Approaches to Takings

1.
Early approach-gov't should have obligation to compensate when it takes property in carrying out entrepreneurial functions but shouldn't owe $$ when it merely resolves dispute btw private parties.

2.
Ulitarian approach--$$ is due when demoralization costs exceed settlement costs.

3.
Libertarian approach-except in nuisance control or police power, any gov't modification is a taking.

a.
Introduction

i.
Eminent Domain-when govn't takes property that it should compensate owners seems fundamental b/c in Constitution (applied to state thru 14th Amend)

1.
economic reasons-creates ability for people to feel safe investing in land (economic efficency-see Shiata & deSoto argument) if don't have compensation requirement won't have good investment

2.
History-regularly taken before 1776 by sovereigns & states but const. req. not to state, they still usually compensated, even tho when building roads near peoples property usually increased value

ii.
Public Use Requirement

1.
2 different views of the meaning of "public use"

a.
advantage or benefit to the public (broad view)

b.
actual use or right to use of the condemned property by the public (narrow view)

2.
Midkoff-public use is analogous to police power-if govn't can do it under police power, it's for public use, not likely to get restrictions on state exercising

3.
Poletown-central issue is right of govn't to expropriate property from those who don't want to sell and get those for strictly private corporation (only 15% say it's not for public use-very broadly defined)

iii.
Just Compensation

1.
Are alts to fair market value b/c it's never going to be value to the owner (may be greater, but usually less)

2.
Worried more about under compensation than over

A. Possible Takings Tests

1. Noxious Use/Benefit to Public (not so strong after Lucas)

2. Magnitude of Loss

3. Reciprocity of Advantage

a) If all of the cost is put on one person and that person is not benefited by the law then there is no reciprocity of advantage.  
b) Want all the lots to be roughly benefited and burdened to the same magnitude.  Can't put all of the loss on a few unless they are also benefited by the plan.  (Penn Station)

4. Prohibitor/Proprietor (similar to noxious use/benefit)

a) If what the state is doing is prohibiting something, that is alright, especially if what is being prohibited comes under a noxious use cuz it’s good to prohibit something that is noxious.

b) If what proprietor is doing is something which is providing a benefit to the public it’s bad to provide a benefit without paying for 

c) Lucas says this is just a matter of phrasing; Michelman – need for a neutral benchmark

5. Enterprise/Arbitral

a) If state is arbitrating between two mutually incompatible uses, it’s ok (Miller cedar trees v. apple orchard)

b) If state is encouraging an enterprise and placing cost on few w/o just compensation, it’s not ok (providing parking spaces)

6. Expectations

a) You should be able to get a return on your investment by using the property in a way that was reasonably expected

b) Penn Central – reasonable expectation to use as train station; sure it’d be more profitable to use it as something else, but not being allowed to isn’t a taking

7. Nature of Gov’t Action

a) Physical invasions are more likely to be labeled takings than restricting use

B. Hawaii Housing Authority v. Midkiff
Hawaii Housing Authority v. Midkiff (Gov't Snatches Land Away from Few Polynesian Owners) A taking involving the transfer of property from one private person to another satisfies the Public Use Clause of the 5th Amendment if it is rationally related to a conceivable public purpose.

1.
Concentration of land ownership alters state residential land market and forces folks to lease.

2.
Regulating oligopoly is an exercise of police powers since colonial time

3.
Scope of public use still unclear.

i.
Public use is coterminous with the police power

ii.
If the gov't can do it under the police power, it's for public use

iii.
How does multiplying a forced transaction across a state make it public?

C. Loretto v. Teleprompter Manhattan CATV Corp.
1. If it's a physical invasion, no matter how small, the courts are likely to consider it a taking

2. Her building was probably worth more with cable, so she only gets nominal compensation

Loretto v. Teleprompter Manhattan CATV Corp. (Building Owner Protests Cable Line on Top of Building) A permanent physical occupation of an owner's property authorized by the government constitutes a taking of property which requires just compensation, regardless of the public interests it may serve.


1.
Court rules this perm. physical occupation of property, regardless of public interest served, still requires just compensation.

2.
This taking likely increased value b/c made bldg more attractive to renters who want cable.

D. Hadacheck v. Sebastian
1. Even 100% taking is okay if done in proper exercise of police power, to ban a public harm
Hadacheck v. Sebastian (City Forces Established Bricklayer Out) A regulation that deprives an owner of property for the purpose of prohibiting a nuisance is an exercise of the police power and therefore doesn't result in  a taking requiring compensation.

1.
Court's decision has been heavily criticized for its categorical decision.

2.
Requires that H should have expected LA to grown and he'd have to move his shit.

i.
Wants to mine the clay and turn into bricks-nuisance under police power

ii.
By govn't saying can't mine clay, suffered a 87.5% diminution of value 

iii.
Even 100% taking is okay if done in proper exercise of police power, to ban a public harm

iv.
Different from Sanderson-have one property owner in that case coming in and getting rid of another, here have change in circumstances (LA moves towards Hadacheck), now supposed to be residential-but what's the best use of the land? Were brickyard to go in and commence as brickyard then common law nuisance would lie

v.
Was ordinary nuisance or could some neighboring residents have gotten injunction?

1.
assuming pollution non-trivial strongest argument would be coming to the nuisance, Hadacheck was there first, couldn't you implead the neighbors for nuisance 

vi.
Why should you compensate Hadacheck?

1.
Horizontal equity-he's not that different from Kelso (different b/c totally devalued the owners property so worth 0 or less, in Hadacheck not TOTALLY devalued, just mostly), so should compensate him

2.
To easy if you justify not compensating by saying still some value even tho destroyed the original purpose-tempting to take something for nothing

vii.
Why should the person who comes first be able to appropriate the use of other people's land for his business?

1.
Hadacheck had unique location with Clay (unlike Spur)

2.
Why doesn't he have a prescriptive easement by adverse possession

3.
When they 1st came there was no one to complain & land was really cheap, why didn't they buy more-can't require people to buy more, inefficient for him

E. Poletown Neighborhood Council v. City of Detroit (GM uses City of Detroit to Take Land Away from Private Citizens) When the condemnation of property benefits specific and identifiable  private interests, a court must employ heightened scrutiny to determine if a clear and significant public interest is the predominant interest being advance

1. If private benefit is only incidental to a condemnation for public purpose, its not forbidden. (is it really incidental?)

2.  (Supposed) primary purpose of project is alleviate of unemployment and revitalization of local economy.

3. Dissent-in other cases used by city, resale of property to private party only incidental to taking; the main purpose was to protect public health and welfare from deteriorating slums.

4. Dissent2-real issue is that the taking is done to use land for greater public "benefit" than the old use as determined by big bad state.
City of Oakland v. Oakland Raiders (Oakland Keeps Raiders on Lock by Taking the Team) The promotion of education, recreation, or pleasure of the public constitutes a legitimate public purpose.

1.
No precedent allowing city to acquire and operate a pro football team but other city operates minor baseball; sports facilities, etc.

2.
Raiders didn't provide valid legal basis for saying there's a difference btw owning a facility and owning a whole team.
Miller v. Schoene (1928) (p1140) (Apple Growers v. Cedar Tree Owners)

i.
Comes up whenever court starts to talk about takings at all, court going thru re-assessment of takings jurisprudence

ii.
Apples could  buy out Cedar people, purchase all Cedar trees, State govn't to purschase cedar trees, could zone'impose costs of maintaing use on those that maintain it, anyone with cedar trees has to cut them down

1.
have to eliminate one of these, state chooses to protect apple trees and get rid of cedar trees

2.
Cedar owner sues, Court faced with 2 uses that can't exist together, then state can make that choice-only has to be non-arbitrary (rational)

3.
Rules

a.
Physical occupation (Causby, Loretto)

b.
Noxious use (Hadacheck)

c.
Arbitral/enterprise (Miller/Causby) (if state not trying to chose btw mutually incompatiable uses, but trying to provide benefit for public)(national parks..etc.)

4.
Ways to talk about nuisance-want to enhance the public good and impose burden on limited number of people

iii.
Causby-

1.
Airport, had chicken farm & planes came in over his farm, come in so low chickens can't take it and they die, Court said planes so low making physical occupation of his land and therefore still a taking

2.
Airport has public good-but taking his land and using it for airport w/o compensating him, esp since planes count as a physical occupation

F. Pennsylvania Coal (Holmes)

1. The key concept here is the denominator.   If the property in Penn Coal being regulated, put in the denominator, is the entire lot - air, surface, subsurface, support estate - have a big denominator.   If take away support estate, have little over big, so only a percent is being restricted and some is left.  If you define the support state as the denominator, have little over little.  Have a total wipeout / 100% diminution in value
2. Holmes says since Penn Coal retained exactly those rights the state is taking away, it’s a 100% taking and should be compensated

3. Brandeis (Dissent) said you look at the whole lot, just because you sell off everything but one stick in bundle of property rights and the regulation takes away one stick because you have transferred your other rights, not a wipe out.  
Pennsylvania Coal Co. v. Mahon (Man Tries to Stop Miners Under House He Bought From Them) While property may be regulated to a certain extent, if that regulation goes too far in diminishing the economic value of the property, it will be recognized as a taking.

G. Penn Central
1. PennCentral says you can single out individual property and still not lose the reciprocity advantage.  Because there were 399 other landmark properties.  Also reciprocity advantage with the district and through the entire land use plan with the city.
Penn Central Transportation Company v. City of New York (NYC Says No to Changes to Grand Central Station) A law which doesn't interfere w/ an owner's primary expectation concerning the use of the property, and allows the owners to receive a reasonable return on his or her investment, does not effect a taking which demands just compensation.

1.
No set formula for deciding these cases, so court must look to particular facts.

2.
Concept of "reasonable return on investment" is problematic; must be based on property but this is inescapably dependent on amt of return that is permitted or available (circular reasoning).

iii.
Rehnquist dissent-if SC has a long time ago decided that it would adopt what was thought to be interpretation of takings clause in 5th amend, it might well have decided only a clear appropriation of both title and physical appropriation of the land would be a taking (was a possibility)

iv.
Often even physical takings weren't compensated b/c retained land was often more valuable b/c of it

v.
Also in order for it to be a taking under 5th Amend, state had to actually take it (very literal), only  when property is taken will compensation be necessary wouldn't have it in any of these cases b/c the govn't doesn't actually take in any of these cases

H. Lucas
1. Lucas came out of the blue, cases before that had changed takings jurisprudence dramatically.  Scalia acknowledges that in the early days of takings, only the actual taking was compensable.
2. What is noxious to one person is a benefit to another
3. Deconstruction/Destabilizing effect of Scalia Opinion in Lucas:

a) Differences between benefit conferring and prevention of harmful use, the distinction is difficult if not impossible to discern on an objective value free basis. Distinction impossible to make in an objective sense.  Everyone is bound by their own values.
b) You can play word games and break down distinctions, but there is a legitimacy in the legal system and practices that depend on history.  Can all of a sudden what has been a keystone of decision makers be taken away by saying this is flappable?
c) Factually particularistic.  What is a nuisance in one circumstance may not be in another.
d) Institutional problem, now the courts and legislature will have to go back and reevaluate what is a nuisance.  This is not static, it can change with new knowledge.  One way of changing it is for the legislature to go back and do an ecological study which says that bad things happen when you do this.  State plainly what the nuisance is without mentioning tourist industry.
4. Upham Perspective: Lower court will still use noxious use and get around Lucas.  Unclear what the impact of Lucas decision will be.  Say we all know if this case had gone the other way and Lucas was left with two lots he couldn't build on and you offered him $1 and lawyer's cost he would have said no.  The fact is that this whole case is premised on something we know to be false, that the property is valueless.  Lucas will have no effect whatsoever, because it can always be distinguished on its facts.
Lucas v. South Carolina Coastal Council(Gov't Tries to Stop Guy From Building on His SC Barrier Island) A land-use regulation that deprives an owner of all economically valuable use of property by prohibiting uses that are permitted under background principles of property and nuisance law results in a taking, and thus requires compensation

1.
In past, Court recognized that if a regulation goes too far, it will be recognized as a taking; but too far isn't exactly defined.
I. Palazzolo
1. Court ruled that Palazzolo could not take advantage of the Lucas rule.

a) State may not evade the duty to compensate on the premise that the landowner is left with a token interest, but that is not the case here.

b) No complete diminution in value because upland portion of his property retained value.

c) Sidestepped the denominator question on a pleading issue.

2. Assessment of the holding:

a) Might want to make notice relevant in order to prevent windfall.

b) Prevent sharp real estate developer from buying land from a naïve owner who knows there is a regulation but does not know it is unconstitutional.

c) Might not want to make notice an automatic bar in order to encourage efficient investment and to prevent incomplete internalization.

d) The way the property is acquired may be relevant to the notice inquiry.

e) Inheritance through intestate succession or other acquisition by operation of law probably should not preclude a takings claim.
Palazzolo v. Rhode Island (Man Tries to Build On Known Protected Land) The acquisition of title after the enactment of a regulation does not bar a challenge to that regulation under the Takings Clause.
