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Part I – Acquiring Property
Property Theory (Not separate Syllabus Section)
I. Reasons to allocate property rights

a. Reducing Transactions costs

b. Adding Value

c. Personal value to one party

d. Promoting trade and investment
II. Locke – Labor justification for private property
a. Property right arises from investment in the land ( Self-ownership thesis
i. I own my body
ii. I own my labor (fruits of my body)
iii. I have rights to objects mixed with my labor
b. Limitations – don’t own everything labor mixes with
i. Spoilage ( Can only take as much as you can use.  Money allows us to overcome this limitation. 
ii. Sufficiency Limitation (Proviso) ( claim ownership provided there is enough and as good left in common for other (unclear)
1. In kind limitation – be care what you take and what is left
2. Self-Preservation – take as long as there is enough for neighbors to live
c. Why we can have property when not every consented to private property ( Social contract theory
d. Rights based justification
e. Shortcomings:
i. Doesn’t explain how property first came into being
ii. Takes notion of owning body for granted
iii. What counts as labor?  ( 

1. broad parochial view (servants’ and animals’ appropriations count towards property

2. Discounts labor done by Native Americans (Johnson)
III. Carol Rose (feminist theory)
a. Possession as the Origin of Property – deals with First possession
i. Possession as a clear Act – texts and sub-texts
1. text: what we say and do, “clear acts”
2. subtexts: 
a. Implication that text will be read by relevant audience at appropriate time
b. Tacit supposition that there is such as thing as a “clear act,” or unequivocal statement that property is appropriated.
ii. 2 purposes ( Notice to others, rewarding useful labor
iii. Possession is a kind of speech – says “This is mine”
b. Property Rights are:
i. Way of defining our relationships with other people

1. Exclusive property rights define who has what, and allow us to trade instead of wasting time.

ii. Way to Mediate conflicts and make possible an even greater satisfaction of desires

c. Property now based on neo-classical assumptions ( 
i. Desire for scarce resources
ii. Mediate conflicts so we can work/trade instead of fight

iii. Assumes that people order preferences in certain way ( more for me is better

d. Rose’s Story fills in the gap left by neo-classical econonmists ( How did people come together to get property rights in the first place?  She refers to new characters 

i. John Does (orders himself over other people but shares before screwing)

ii. King of the Mountain (just wants a lot - neoclassical)

iii. Malice Aforethought (wants to screw you before anything else)

iv. Mom (wants both to get a lot before screwing)

v. Portnoy’s Mom (wants to make sure you get a lot, sacrifices self)

vi. Hit Me (screws himself/masochists)

IV. Radin (personhood theory)
a. Property is necessary for self-development and self-fulfillment

b. Two types of property

i. Fungible ( used for achieving other goals (money)

ii. Personal ( have a connectin with the property; painful to lose (e.g. wedding ring)

iii. How do we distinguish between the two?  “Objective” moreal consensus requires some type of value judgment

c. Problem of fetishism ( over-valuing property that is not really personal
V. Calabresi & Melamed
a. Entitlement – whenever state is presented with conflicting interests of 2 or more people it must decide which of the conflicting parties will be entitled to prevail. Entitlement rights must be enforced by the state
b. Three types of protection

i. Property rules (ex., injunctions) – 

1. holder of the right sets the value

2. someone who wishes to remove the entitlement from its holder must buy it from him in a voluntary transaction

3. least amount of state intervention: one the original entitlement is decided upon, the state doesn’t try to decide its value
ii. Liability rule 
1. Value determined “objectively” by the stat

2. someone may destroy the initial entitlement whenever he is willing to pay 
3. additional level of  state intervention: decides initial entitlement and value
iii. Inalienable entitlements –
1. transfer isn’t permitted between a willing buyer and a willing seller – 
2. highest level of state intervention: 
a. determine initial entitlement
b. compensation if the entitlement is taken or destroyed
c. forbid sale under some or all circumstances
3. also may be viewed as limiting or regulating the grant of the entitlement itself.  
c. Reasons for granting entitlements: 

i. economic efficiency ( market valuation is often inefficient
1. cost of establishing the value of an initial entitlement by negotiation prevents beneficial transfers

2. availability of collective determination allows beneficial transfer to happen

3. inalienable entitlement when sale would create significant externalities (“moralisms” ( nonmonetizable costs)
4. Paternalism – person may be better off w/o right to bargain  
ii. distributional preferences - sometimes difficult to achieve under property rule.  
1. liability rule may allow us to accomplish a measure of redistribution that could only be attained at a prohibitive sacrifice of efficiency under  property rule
2. once a liability rule is decided upon (perhaps for efficiency reasons) it is then employed to favor distributive goals as well
.
VI. Demsetz
a. Private functions as an instrument for internalizing externalities
b. Externality ( benefits or costs imposed on others that the decision-maker doesn’t take into account
c. Private Proprety arises from failure of communal agreement.  Obstacles to communal agreement:

i. Transaction Costs: It will be costly for the community to get everybody to come to an agreement.  Costs of consensus, drafting, enforcing agreement

ii. Hold-Outs: people who refuse to relinquish rights – value proceeds of sales more than keeping natural resources

iii. Free Riders: People who won’t participate because of non-excludable resources 

1. Public goods: non-exclusive, non-competitive

2. Common pool resource: resource from which you can’t easily exclude anybody, but use by one person does diminish amount available for others (externality arises from use)

d. Benefits of private property

i. Internalizes externalities by forcing people to pay for the costs.  Owner can realize higher long-term value: “private property makes the owner a broker”

ii. Reduces transaction costs: Private property reduces number of parties in bargaining ( who has to agree on when and how to mow the lawn

iii. Still will be externalities that are expensive to internalize 

1. air pollution (p. 48) ( too many people are affected by pollution to organize to buy off polluter to reduce emissions

2. In a situation with many smokestacks (as well as many people), it will be even harder to internalize the situation.

e. Limitations on assigning private property rights:
i. Transaction costs are often too high to establish private property rights.  Private property established when benefits exceed the costs:

ii. Values do play a role, but the main thrust is economic.  Emergence of public property could be explained as external benefit that people derive from having parks: foster physical fitness, encourage socialization, economic benefits (increase property values), 
f. Criticism of Demsetz

i. Undervalues ideology – doesn’t really account for how values play a role.

ii. Rose: Doesn’t explain mechanism for origin of private property Private Property may not be an organic process – it may be imposed by outside actors (king, conqueror).  This would overcome the need for agreement.

iii. Private property is NOT inevitably value-maximizing: cases in which property owners are not using the property in the interests of society as a whole.  

iv. Faulty evidence

1. Demsetz uses the example of emergence of hunting territories in Quebec as a response to fur trade.  Technically, the family hunting territories were a communal property regime.  


2. There is a debate in anthropological literature that the territories developed earlier

3. Hunting territories were not actually successful in internalizing the externalities inherent in hunting beaver.

a. hard to police internally

b. competing norm – could kill beaver on somebody else’s property for food, but you had to leave the pelts behind.
v. Overlooks the significance of other factors taken into account when deciding what types of rights arrangement we want (i.e., justice, liberty)

vi. Assumes that communal property is synonymous with the rule of capture (and unregulated use of resources) – communal property regime may have advantages in some instances (i.e., when monitoring costs are low, pooling of interests)
 Sovereignty
I. Concepts
a. First in time: The first person who captures  resource is entitled to use it
b. Principle of Discovery (See M’Intosh below) ( British were the first to discover the land; they get to establish rights over it
c. Natural Law ( Law based on rules of right and wrong; independent truth (e.g. Lockean Labor Argument)
d. Positive Law ( Law based upon what’s adopted by the state
e. Aboriginal Title ( Natives have right of possession of property, but they cannot sell it to third parties, except to the Government
II. A mix of Natural and Positive Law ( Johnson v. McIntosh
a. Summary: Action of ejectment by descendants of those who had bought land from Native Americans against defendants who had bought land from US government.  Land was ceded by VA to U.S in 1784. 
b. Plaintiff’s Argument ( Natural Law arguments in favor of Indians’ rights to sell land (Not British subjects so no bound by proclamation; if they are subjects, proclamation can’t take away property rights.  VA does not have right to take away land by proclamation anyway.
c. Defendant’s argument:  Indians not sovereign; or if they were Indian law would govern.  Indians never had private property (no exclusivity).  Indians never cultivated the land, so they don’t own it (Locke)
d. Court: Doctrine of Discovery was adopted by U.S. Government.
i. Positive Law Argument – law is what government has adopted (even if adopted Natural Law principle)
III. Contemporary Issues of Aboriginal Title ( Delgamuukw
a. British Columbia Natives petitioned Canadian Government for either property rights or compensation
b. Notion of aboriginal title is somewhat similar to notion in Johnson:
i. Inalienable except to government
ii. Communal, not individual
iii. Government has extensive rights to infringe (protect endangered species, settling foreign populations, hydroelectric power)
iv. Court is in many ways ratifying status quo like in Johnson
c. Consciously attempt to encourage negotiations between people and government of British Colombia that will lead to change in the status quo and give first nations more economic/political power.  Currently:
i. No aboriginal representation on the court
ii. No one group has exclusive control.  
1. easier to account for interests in multi-lateral negotiation
2. settlement will involve negotiations between aboriginal peoples
3. Incomplete information
iii. Lack of knowledge: Complex situation with multiple parties.  Too many conflicting claims; hard to evaluate impact of decision
iv. Relationship building:  This is not just about land; it’s about a new power relationship between parties.  Negotiation may create more effective procedures to facilitate the relationship.
v. Legitimacy: parties will accept solution if they have a hand in decision-making.
IV. Contemporary Rights by Conquest ( The Fanjul

a. Wealthy Cuban family makes claim to recover artwork seized in Cuban Revolution.
b. How would the Marshall court have ruled?
i. Conquest argument ( Conqueror cannot take property from the vanquished.  Family was forced out.
ii. Abandonment ( When the family left, the property was abandoned.  They left so as not live under Cuban rules
iii. Ratifying the status quo ( Would go against the family
iv. Positive Law ( Follow Cuban Law
v. Natural Law Principles of Property: Labor theory of property ( Family labored to gain this property..
c. Underlying issues:
i. What will happen after Castro dies?  What rights will Cuban exiles have to reclaim property taken in revolution?  Eastern European Communist nations returned a great deal of property to those from whom it was taken.
ii. To what extent do we need to accept rules made by new regimes and move on? 
1. Even if the regime is not legitimate, we should still move on – transaction cost arguments
2. Returning property is a necessary component of establishing a new democracy
Possession
I. Basic concepts
a. Property Rights are Relative
i. “Rights among people about things”
ii. Hypothetical: A hunts fox on B’s land.  C steals fox from B.  B sues C.  Court would find for B, because B was first in time – greater claim.
iii. Hypothetical: D steals fox from C.Between C and D court will hold for C
b. Policy Plays a role in Decisions

i. Need to draw lines (Pierson v. Post)
ii. Encouraging in socially beneficial industry (Keeble)
c. Custom can be an effective way of determining property Rights (Ghen)
II. Drawings Lines ( Capture ( Pierson v. Post

a. FACTS: Post was hunting a fox.  Pierson came in and shot the fox before Post could get to it.  Post sued and won.  Pierson appealed.
b. Holding: Pierson wins. 
i.  Property rights established by capture.  
ii. Mere pursuit is not enough – such a rule would lead to disputes
c. Values driving the decision: Need for Bright line rule
i. Policy Argument ( Decision will promote certainty, peace, and order by established a clear bright line rule
ii. BUT rule may be costly or unfair in some cases
d. Dissent: A reasonable prospect of getting the fox could establish a property claim.  Relies on policy – Wants to ensure that foxes keep getting killed by encouraging people to invest effort
III. Role of Custom in Property Rights ( Ghen v. Rich (p. 26) 
a. FACTS: Whale shot by whaler and beached farther up the coast.  Someone retrieved the whale and sold it at auction instead of salvaging it and getting paid salvage fee, as was custom.  Issue of whether whaler has a property right in whale as established by the custom. 
b. Holding: custom was valid and that the whaler had property in the whale. 
i. custom is more effective in getting the whale killed than having to go capture the whale and anchor it to the ship.  
ii. Unless this custom is sustained, no one would engage in this type of whale-hunting and the industry would cease to exist.  
iii. custom gives reasonable salvage for securing or reporting the property. 
iv.  Sufficient if whaler does all possible to do to make animal his own.  
c. Reasons for using custom to determine a property right:
i. Precedent
ii. Acquiescence
iii. Productivity theory – industry would come to an end otherwise
iv. Fairness
d. Dangers of Using Custom
i. Exclusionary in certain instances
ii. Not always clear what custom is – what if competing customs?
iii. May be difficult to determine who the custom affects
iv. May discourage innovation and create rigidity
v. Don’t know how long the custom has existed – there may be uncertainty of the custom and whether it actually is a custom at all
IV. Policy ( Keeble v. Hickeringill

a. FACTS: Keeble makes a pond to capture ducks.  Hickeringill fires a gun to scare ducks off the pond.  Keeble brings action for trespass
b. Holding: Δ is liable to Π on the basis of malicious interference with trade. 

i. Where a violent or malicious act is done to a man’s occupation, profession, or way of getting a livelihood, action lies.  

ii. But if Δ had set up another decoy on his own ground near the Π’s, there is no action because Δ had as much liberty to make and use a decoy as the Π.  

iii. Want to promote capture of ducks. People who use their skill and industry to furnish the market should reap the benefit and have their action.  

c. In this case, like Pierson, trying to create the rule that results in the most ducks or foxes being captured because this is a social good.  

d. Result possibly influenced by fact that Π had possession of ducks ratione soli – conventional view that an owner of land has possession of wild animals on the owner’s land – landowners regarded as prior possessors of any animals on their land, until the animals take off

V. Popov v. Hyashi
a. FACTS:  Barry Bonds Home run ball.  Popov touches it first, but he gets pushed by the crowd.  Hayashi ends up with the ball.

b. Four options – 

i. Popov – he touched it first

ii. Hyashi – he got possession

iii. MLB – is it their property, because it’s still at the game?

iv. 50/50 split

c. Raises questions:  How is possession established?  What kind of rule should there be?  What would the rules effects be?  

d. Holding: Ball is put up for auction and proceeds are split.  Giving ball to Hayashi would be unfair to Popov and giving ball to Popov would be unfair to Hayashi  

i. There is no trespass to chattel because trespass to chattel exists where personal property has been damaged or the Δ has interfered with the Π’s use of the property.  

ii. For an act to constitute conversion, it must be intentionally done.  There is no requirement that the Δ know the property belongs to another or that the Δ intends to dispossess the true owner of its use and enjoyment.  

iii. Action for conversion may be brought where the Π has title, possession, or right to possession. 

iv.  Popov has a legally cognizable pre-possessory interest (acquired when taking significant but incomplete steps to achieve possession of a piece of abandoned personal property and the failure to continue the effort is interrupted by the unlawful acts of others).  

v. Pre-possessory interest gives Popov qualified right to possession and enables him to advance legitimate claim based on conversion. 

vi.  However, Hayashi is not a wrongdoer and appears to have done everything necessary to claim full possession. 

VI. Finders Cases
a. Cases in which there was no prior owner and cases in which prior owners will not be returning

b. Purpose of giving finders property right:

i. Creates opportunity for finder to find out more information about item:

1. this might create social value

2. encourage disclosure

3. increase chance of return to owner.

ii. Finder could use the item in a productive manner.

c. Armory – p. 108. 

i. FACTS: Chimney sweep finds a piece of jewelry and brings it to goldsmith for appraisal.  Does not like the price offered, and goldsmith returns setting without jewels.  Chimney sweep sues for jewels.

ii. Holding: Chimney sweep has right to jewel or value of finest jewel that would fit in socket. 


1. Finder has a property right against everyone except the true owner 

2. Prior possessor prevails over subsequent possessor

iii. Thoughts:  Property rights are relative.  Even if chimney sweep had stolen the jewels, he would still have a right over the goldsmith.
d. Hana v. Peel
i. FACTS: military boarder finds broach in home.  He turns over to police, and police give it to homeowner.  Soldier sues home owner for the borach

ii. Holding: military boarder (Π) gets to keep broach

1. ∆ was never is possession of house
2. broach never belonged to ∆

3. ∆ had no knowledge of brooch

i. Follows Bridges v. Haweksworth ( Π found parcel court is over looking relativity of title – shop keeper does have a claim over other, but his claim is not as strong at the finder.  Greater incentive for finder to turn in object
ii. Distinguished from So. Staffordshire Water Co. v. Sharman

1. FACTS: Water company employs workers to drain pool of water on their property.  The worker found rings at the bottom of the pool.
2. Holding: Locus owner is entitled to the property
a. Finder is an agent of locus owner
b. Land is a private area
3. Seems to work for Peel – the house was private property
4. How can it work for Hana?  Homeowner doesn’t live there; Hana not an agent
iii. Policy argument: 
1. Property Interests: Things found on private property designated private.  Things in public areas of private property (e.g. store) go to the finder.
4. Promoting honesty: Let the finder have rights, so he on floor of shop and gave it to store owner.  When real owner never returned court gave rights to Π 

iii. Distinguished from Armory: Defendant is the owner of the locus where the jewel was found. 

1. Homeowners may have a great claim than finders: assume that you own everything in your house

2. Peel could not claim personal value – he never lived in the house

e. MacAvoy v. Medina

i. FACTS: P finds purse left on the table in D’s shop.  Gives purse to D to find owner.  P sues for the purse.
ii. Holding: Purse goes to shop owner
iii. Distinction from other cases: pocketbook was mislaid rather than lost( Shop owner has duty to care for the purse
iv. How can the court distinguish this purse as mislaid rather than lost?
Doesn’t it create the opposite incentive?

f. Finders Cases are extremely formalistic – no clear bright line rules
Creation (Intellectual Property)

I. Justification for IP Rights
a. Need to stimulate investment (see AP) ( Common justification

b. Need to provide some form of monopoly for at least a certain period in order to get them to invest time and effort (Research & Development)
c. Intellectual goods (silk pattern, new ideas) are a public good.

i. difficult to exclude (non-exclusive)

ii. non-competition (one’s person’s use doesn’t prevent another’s)

iii. IP needed to overcome the “free rider” problem
d. Arguments against: 

i. Copying can be good

1. Stimulates innovation – new ideas built on old ideas

2. Stimulates more efficient production
ii. Administrative costs ( need for license, etc. may discourage production
II. INS v. AP
a. FACTS: AP (Π) sought to restrain INS (Δ) from pirating its news by copying from bulletin boards and early editions of Π’s newspapers and selling this Δ’s customers.  
b. Issues: 
i. Is there property in news? 
ii. If there is property in news does it survive the instant of its publication in the first newspaper ? 
iii. Is Δ’s admitted course of conduct in appropriating matter taken from bulletins or early editions of AP publications for commercial use unfair competition in trade?
c. Holding: AP got an injunction to exclude INS from using its news until it was no longer valuable.  
i. A valuable property in the news can’t be maintained by keeping it secret – news must be spread while it is fresh to have any value.  
ii. No any remaining property interest as against the public in uncopyrighted news matter after publication; remaining property interest as between themselves – “quasi-property”
iii. Δ would “reap what it has not sewn” by taking material that has been acquired by Π through expenditure of resources,and which is salable by Π for money.  
iv. Permitting indiscriminate publication by anybody and everybody for purposes of profit in competition with the news-gather would render publication profitless and the news-gatherer would have no incentive to invest in the business.  
d. HOLMES DISSENT ( Can get around injunction by crediting AP as source
e. BRANDEIS DISSENT ( There needs to be a legislative remedy.  There was no representation that news was from AP, nor was there intent to harm AP.
III. Cheney Brothers v. Doris Silk Corp. (p. 64)
a. FACTS: Silk manufacturer seeking protection for designs -  puts out many new patterns each season to attract purchasers.  Most fail and they only have a short life (usually no more than a single season of 8-9 months).  It would be impossible or if not, very onerous, to secure patents on the designs.  Δ copied one of the popular designs of Π and undercut Π’s price. 
b. Holding: Court refuses to grant protection.  
i. In the absence of some recognized right at common law or under the statutes (Π has neither), a man’s property is limited to the chattels which embody his invention.  Others may imitate these at their pleasure.  
ii. Court distinguishes this case from INS v. AP. To exclude others from the enjoyment of a chattel is one thing; to prevent imitation of it, to set up a monopoly in the plan of its structure, give the author a power over his fellows vastly greater, a power which the Constitution only allows Congress to create.
iii. Again reference to legislative remedy

I. Moore v. Regents of the University of California
a. FACTS: Patient suing for IP rights to his cancer cells.  Wants to claim property right to everything developed from the research on his cells.  Patient’s spleen and tissue samples were retained for research without consent.  Some cell lines developed and patented.  Eventually informed about research, but not the value.  Sues for conversion, lack of informed consent, breach of fiduciary duty, fraud and deceit, unjust enrichment, intentional infliction of emotional distress, negligent misrepresentation,
b. QUESTION:  Does Moore have a property Right sufficient for there to be a claim of conversion?

c. Holding: Moore loses. 

i. Cause of action for breach of physician’s disclosure obligations but not for conversion.  Conversion is a tort that protects against interference with possessory and ownership interests in personal property.  
ii. Policy concerns ( Restricting a socially beneficial activity: Π asking court to import a tort duty on scientists to investigate the consensual pedigree of each human cell sample used in research – policy concerns far removed from the traditional, two-party ownership disputes in which law of conversion arose.  
iii. No actual interference with his ownership or right of possession.  Since Π didn’t expect to retain possession of his cells after removal, to sue for conversion must have retained ownership interest in them.  Several reasons to doubt that he did retain any such interest: (1) no reported judicial decision supports Π’s claim; (2) California statutory law drastically limits any continuing interest of a patient in excised cells; (3) the subject matters of Δ’s patent can’t be Π’s property (patent rewards inventive effort not discovery of naturally occurring raw materials).  
iv. 3 reasons why it is inappropriate to extend conversion liability in this case.  
1. balancing of policy considerations counsels against extending the tort. 
2. better suited to legislative resolution.
3. conversion isn’t necessary to protect patient’s rights.  

v. Tragedy of the anti-commons: Recognizing the property right might lead to multiple people claiming property rights.  Any one of the people could block the project (Michael Heller).

vi.  “Bundle” of property rights must contain a certain number of “sticks,” and if sticks don’t fall under property label, they aren’t applicable precedent.  Moore doesn’t have enough sticks

d. Dissent ( Moore has a property right to determine use of his body.  

e. Implicit argument that Moore has no use for the cells without the doctors

II. Smith v. Chanel (p. 65) – Court held that perfume company could claim in ads that its product was the equivalent of the more expensive Chanel No. 5.  Since Chanel’s perfume was unpatented, Smith had right to copy it.  There is strong public in interest in doing so because imitation is the life blood of competition.  
Reliance (Adverse Possession)

I. Adverse Possession 
a. If, within the number of years specified in the state statute of limitations, the owner of land doesn’t take legal action to eject a possessor who claims adversely to the owner, the owner is thereafter barred from bringing an action in ejectment

b. Once ejectment is barred the adverse possessor has title to the land

c. Adverse Possessor incurs liability for damages to land (e.g. chemical spills)

II. Elements of Adverse Posession

a. Actual Possession – Lutz
b. Open – Manillo
i. First two requirements are somewhat similar

ii. Both requirements will be satisfied in terms of acts.
iii. It’s hard to think of an instance in which you will find one requirement without another
c. Adverse/hostile – Manillo
d. Under Claim of Title - Lutz
i. Second two requirements essentially reduce to a requirement that AP be occupying the property without the approval of the true owner.
ii. Practical application ( hard for tenant is occupying a leased property to establish AP, because he is occupying with permission of landlord
iii. Tenant may have a claim when:
1. Landlord lets lease run out and doesn’t force a renewal
2. Co-op case (found in NY Times)
e. Exclusive – must have right to exclude; can’t be sharing land with owner..
i. Example – 100 people camping out in Adirondacks.  If they’re not a group, it would be hard to meet exclusivity requirement.  
ii. If a brother and a sister were both farming a land, they might try to claim land as co-adverse possessors.  
f. Continuous (Kuntos) – don’t need to continually possess the land.  You just need to be using it as the true owner would.
g. Statute of Limitations ( Must possess for a set period of time to have a claim.
III. Justifications for adverse possession
a. Repose – puts an end to claims and forces settlement
i. Clarifies title
ii. Keeps Status quo
iii. Easier bright line rule
b. Productivity/getting the most out of land
i. Think about Lockean labor theory – right to what you’ve improved
c. Psychological investments of property
i. Property becomes personal
ii. Protecting reliance expectations
d. Protecting third party creditors
e. Marginal Utility ( Adverse possessor would lose more from denial of rights than true would gain by getting it back.  
f. Marketability ( need to settle ownership and title in order to have a functioning market
g. Why give recognitions of rights based on the passage of time?

i. Utilitarian justifications for adverse possession ( some social benefit: avoids disputes, enhances social welfare, etc.

ii. Psychological explanation

1. Since people are more concerned about losses than gains, we recognize rights based on passage of time to minimize loss situations. Kahneman and Twerski’s Prospect Theory
iii. Political explanation - People who acquire rights become powerful as a result.  We are sometimes forced to recognize those rights due to the balance of power

IV. Van Valkenburgh v. Lutz (p. 129) – Actual and “Claim of Title” Requirements
a. FACTS: path through another’s property (  Π landowners purchased property from city of Yonkers.  Δ neighbors, husband and wife, owned lots adjoining Π’s lot.  Δs had used Πs’ property as a shortcut to the street and had put in a garden on their property and also built garage and cottage for Δ’s brother.  Πs brought actions against Δs to compel the removal of encroachment upon plaintiffs' lands, for delivery of possession, and for incidental relief. 
b. Questions: Requirements are meant to have put a reasonable true owner on notice.
i. Did Lutz’s actions constitute actual possession? (NY § 39)
1. substantially enclosure; or
2. cultivation/improvement [what does “improvement” mean?]
ii. Did their action constitute a claim of title?
c. Holding: : There was no substantial enclosure (p. 133-134)
i. Π only cultivating a small part of the land.
ii. No improvement – activity only benefited Lutz. 
iii. Not under claim of title (Hostile)
1. Δ testified that he knew the shed wasn’t on his land
2.  In addition, the garage encroachment only extended a few inches over the boundary line and the Δ didn’t know if it was on his property or the Πs.   
iv. Implicit Kalder-Hicks perspective – do societal benefits outweigh societal costs?
d. Possible Policy consideration fair the deny Π property
i. Lutz only bought two lots.  How can we let him spread onto more?
ii. Social conscience ( he’s wasting the land
e. Moral perspective:

i. Critical: Class bias ( Majority focuses on junk, rubbish, debris, etc.

ii. Sympathetic ( Correctly recognizing that there are some forms of labor more properly valued than others

f. No clear standard provided by majority

g. Dissent:  Look to custom to define property rights  
i. “Public statement” ( People around them thought of this as ownership

ii. Are actions similar to those that would be taken by true owners to improve the land?  
iii. Advantages to this approach: Objective standard, but But it gives judges a lot of leeway

iv. Disadvantages of approach”

1. Could become a subterfuge for imposing other standards

2. Are we making property into a popularity contest
h. Three standards for judging claim of title in Lutz
i. Objective standard – focus on the acts of the adverse possessor

1. Advantage: Calrity: eliminates need to investigate intent.  Judge by what Π actually does not what he’s thinking.  

2. Disadvantages: Room for manipulation (class biases). Dilutes significance of “claim of title” requirement

ii. Subjective Good faith standard – Adverse Possessor was acting in good faith – believed the property was his

1. Advantage: Gives AP benefit of the doubt; looks more towards intent; places more value on what the plaintiff was going to do with property; sympathetic to protecting psychological well-being.
2. Disadvantage: No incentive for people to investigate boundaries.  Discourages investment in property because it could get taken away.
iii. Subjective Bad faith standard – AP went onto the property knowing it wasn’t there and intending to take it over.
1. Advantage: Encourages owners to look after their own property.  It gets goods and resources to be used productively
2. Disadvantage: Encourages taking of others’ property

V. Manillo v. Gorski – hostile and notrious
a. FACTS:  ∆ makes home improvement that runs a few inches onto Π’s land.  Π takes action, and ∆ claims adverse possession

b. Question: Does an entry and continuance of possession under the mistaken belief that the possessor had title to the lands involved exhibit the hostility requirement?  Does Δ’s acts satisfy the “open and notorious” requirement?

c. Holding:  Three is AP, but ∆ has to pay Π fair market value for the land.
i. Discards the requirement that the entry and continued possession must be accompanied by a knowing intentional hostility

ii. objective standard.  Any entry and possession for the required time which is exclusive, continuous, uninterrupted, visible and notorious, even though under mistaken claim of title, is sufficient to support claim of title by adverse possession   

iii. Distinction between major and minor encroachment on a common boundary

1. When major encroachment, there is a presumption that the true owner is on notice.  

2. When there is a minor encroachment, there is no presumption that the true owner is on notice – the true owner must have actual knowledge

i. Framework for forced transfer (form of liability rule)

1. Owner must transfer property on payment of fair market value.
d. Consequences: harder to establish AP through notice standard, but providing possibility of forced transfer

i. If we see the purpose of adverse possession as rewarding people for using land and resources productively, the rule is good.  
1. But why should we force improvers to pay compensation?
2. If they really valued the land, shouldn’t have used it?
ii. Criticism of rule
1. requiring liability rules, will deter adverse possessors from developing land.
2. No protection for reliance interests of creditors.  Creditors will lose out.
VI. Howard v. Kunto (p. 153) – continuity requirement 
a. FACTS: Everybody is on the wrong land.  
i. Howards figure this out, and they try to engineer a trade with Moyers.  
ii. They acquire the land on which the Kuntos’ house sits.  
iii. Howards screw up – don’t get the Kuntos to buy into the trade.  When the Howards try to assert property claim against Kuntos, Kuntos claim AP.
b. Issue # 1: Does use of a house as a summer home undermine continuity requirements?
c. Holding:  Continuity only requires that you occupy property as true owner would in the circumstances.  Summer home is meets reqs.  This is the traditional requirement.  (would be harder to develop if they only used the property for a few days a year)
d. Issue #2: Tacking requirement
e. Holding: There is sufficient privity of estate to permit taking and establish AP
i. Kuntos had bought from Millers
ii. They had only owned land for a short period of time.
iii. Kuntos had to be able to tack
iv. One adverse can only tack on previous AP, when they are in privity (voluntary transfer of the estate or of possession)
v. If one AP is using property, moves off and another one moves on.  Hard to claim AP if there is no relationship..
vi. Policy requirement ( Reasonably opportunities for owner to have notice of adverse possession
1. Back to underlying purposes:  use land to most productive purposes, punish landowners if they are sleeping on their rights.
Economics of Property Rights
I. “Harbor Gangs of Maine” (Tierney)

a. Problems:

i. Over-capitalization – too many boats, too much labor

ii. Depletion of resources ( Species are in danger of extinction.

iii. The above are symptoms: externalities are not being internalized because there is no private property:

1. Fish don’t reproduce that much

a. fewer fish out there for other people

b. fewer fish out there for other fish to mate

2. Fish don’t grow as large

3. Inefficient use of resources: too many boats used to catch too man fish

4. Flooding the market drives down the prices – item is de-valued

5. Environmental impact – disrupts the eco-system

6. Society bears costs in the form of government subsidies

b. Obstacles to coming together to solve these problems

i. Culture of individualism

ii. Groups are too large

iii. Groups take resources

iv. People are risk-averse; don’t want to become losers

v. Complexity of interests – various investments

vi. Discount the future too much; 

1. lack of foresight – present value is higher in some cases

2. Don’t believe the science.
II. Alliance Against IFQs v. Brown
a. FACTS: New regulation passed that any commercial fishing boat must have an individual quota share (IFQ) permit.  Quota shares assigned to each owner or lessee of a vessel which made legal landings of fish during 1988-1990 based on the person’s highest total legal landings during 1984-1900.  Πs are people who 

i. either invested in fishing vessels and fished in the regulated waters but not during the critical 3 years 

ii. consistently fished for the regulated fish in the regulated waters but didn’t own or lease the boats.. 

b. Holding: regulation wasn’t arbitrary and capricious.  
c. Allocation formula (Alaska Halibut and Sable fish)
i. Qualifying period (1988-1990)
1. objections:  Interest group dynamic: better informed parties knew that the counsel was considering this.  Fishermen were away fishing other places during that period.
2. Justifications: If they had expanded the qualifying period, there would have been over-capitalization and a race for permits.  
ii. Owners and lessors of fishing boats
1. Objection: Excludes crew members
2. Justification(s):
a. Needed to exclude somebody – this was the best of all options
b.  Calder/Hicks efficiency (greatest over all gain). 
c. Need a clear, bright line rule; oat owners/lessors are easily identifiable.  

d. Rights should go to those who made investments and took risks (Lockean argument)
d. Plaintiff’s Cause of Action( Initial allocations of shares was unfair; People have been excluded from fishing.  No financial resources to buy a share.  Assignment of share is a windfall to recipient.  Free allocation is probably a result of the political clout of existing players in the fishery

e. Auctions vs. Allocations
i. An auction has the potential to exclude the fishermen without enough money ( could structure auction to protect fishermen
ii. Auction might not be politically viable.  Allocation pays off industry players, and it introduces regulatory scheme
iii. Emissions trading as a parallel in environmental law.  
iv. Auctions put the rights at the outset into the hands of the people who value them the most the fastest (  transaction costs cause delay before the rights reach the people who value them the most after allocation
Part II – Estates
I. Overview
a. Estate system ( way of classifying interest in land by time
i. Present vs. future
ii. An estate is NOT the same thing as land
1. Land is a physical body
2. Estate is an abstract legal interest
3. Can transfer without actually transferring land
iii. Estate system applies only to real property – land and things permanently attached thereto
b. Estates are interests in land that are possessory or capable of becoming possessory
Non-possessory is just a right of use 
c. Distinction between present possessory interests and future interest
d. Interests are divided based on their potential duration
i. Fee simple absolute ( most powerful (expansive) interest: could potentially last forever
ii. Life estate ( less expansive; can only last for a particular lifetime
iii. Think of a fee simple like a cake – can divide up in slices 
iv. Conservation of interests – must account for all the pieces
1. You have to be able to account for all the “slices”
2. Needs to be  a way to identify who will be the owner of the interests
e. Present interests are divided into two categories (archaic distinction)
i. Freehold interests
1. fee simple
2. life estate
ii. Non-freehold interests (leasehold estates)
1. Term of years ( Wyman leases apt. to Bryan for 1,000 years
2. Tenancy at will  ( Lease that extends until one of the parties terminates it – no fixed duration
3. Periodic Tenancy ( 
a. Month to month, or year to year.  
b. Similar to tenancy at will: no fixed duration.
c. Lasts until one of the parties terminates
d. Difference from tenancy at will ( the party who wants to terminate has to provide notice.  Notice period will often be set by statute
II. Conveyances:
a. Placement of the comma can have a significant impact on type of interest created.

b. By intervivos transfer – conveyance between 2 living persons
i. Grant – intervivos transfer of title to a freehold estate
ii. Deed – written instrument conveying title to real property from one party to another
c. By will or testament
i. Testator/Testatrix – man/woman who makes a will or testament to transfer real or personal property upon his/her death
ii. Decedent – the person who died
iii. Devise (as a verb) – to transfer real property by will or testament
iv. Devise (as a noun) – a transfer of real property by will or testament
v. Devisees – those to whom real property is transferred by will or testament
vi. Bequeath – to give personal property by will or testament
vii. Bequest or legacy – a gift of personal property by will or testament
viii. Legatees – those to whom personal property is transferred by will or testament
d. By rule of law when a property owner dies intestate:
i. Intestate – a person who dies without leaving a will 
ii. Heirs – those who, under the applicable statute of descent, take the property of a person who dies intestate.  NOTE: Nobody alive has heirs (live people have heirs apparent)
iii. Issue or Lineal Heirs – the children, grandchildren, great-grandchildren, etc. of the decedent (all persons who descend directly from the intestate)
iv. Ancestors – the parents, grandparents, great-grandparents, etc. of the decedent (those from whom the intestate descended directly)
v. Collateral heirs – the brothers, sisters, nieces, nephews, cousins, uncles and aunts of the intestate (those blood relatives of the intestate who are neither issue nor ancestors, and who are related to one another through a common ancestor)
vi. Inherit – to receive property as an heir to an intestate, by operation of the statutes of descent
vii. Descend – to pass to the heirs of the owner of real property who died intestate
viii. Descendible – capable of being inherited
ix. Inheritance – the property which descends to an heir of an intestate
x. Distribute – to pass to the heirs of the owner of personal property who dies intestate
xi. Distributees – those who, under the applicable statue of descent, take the personal property of a person who dies intestate
xii. Escheat – the process whereby property passes to the state because the property’s owner dies intestate and leaves no heirs or other persons competent to inherit under the applicable statutes of descent
xiii. Per stirpes – the method of distributing the property of an intestate whereby an heir’s heirs take by representation
xiv. If one dies intestate (w/o a will):
1. First to heirs

2. Then to ancestors if no heirs

3. Then to collateral if there are no heirs or ancestors

e. Words of Purchase ( words that express who is to take property, e.g. “To A” or “To B”

f. Words of Limitation ( express the extent or limit of the interest taken, e.g. “and her heirs” indicates what A takes – fee simple absolute
Present Possessory Estates

I. Introduction

a. 2 kinds of estates: life estate and fee 

b. Most long lasting is the fee simple
i. interest of potentially infinite duration

ii. generally inheritable.  

iii. It can be transferred by will (devisable)

iv. If someone dies without a will, a fee simple interest can be transferred to the heirs (who are determined by state law).

v. Can think of fee simple as a cake that can be split up, usually into a life estate and a future interest.

c. Life estate is only for the duration of assignee’s (A’s)  life.  There must be someone who is assigned estate after A passes away (there must be a future interest).  Two possibilities:
i. Fee Simple can be returned to original owner
ii. Original owner can grant interest in fee simple to a third party

iii. Original can grant some other sort of interest to a third party
II. Fee Simple
a. Characteristics

i. Generally inheritable.  If owner dies intestate passes to heirs

ii. The fee simple is alienable – interest in land can be transferred to others.

iii. The fee simple is devisable – ability to pass fee simple by will by law.  

iv. may be absolute 

1. it can’t be divested nor will it end if any event happens in the future.

2. No future interest accompanying fee simple absolute.

v. ultimate in ownership.  The owner doesn’t share ownership with anyone else in terms of time.  There is no accompanying future interest.

vi. potentially infinite duration.  Will only come to an end if the person dies without heirs.  

b. Creation of fee simple

i. At early common law, if wanted to convey a fee simple intervivos, you had to use words “O to A and his heirs” to signal that you were conveying a fee simple.  If didn’t use “and his heirs” presumed that passing a life estate.

ii. Today, the law presumes that you are passing a fee simple.  Thus, don’t have to use “and his heirs.” (d’Arundel’s Case (1225))
III. Life Estate
a. There are two kinds of life estates.  Distinction between the two is the measuring life.
i. Garden variety: “O to A for life” – measuring life is that of the transferee
ii. Life estate  pur autre vie: “O to A for the life of B” – measuring life is that of a third party
b. Characteristics
i. Every life estate is followed by a future interest – either a reversion in the transferor or a remainder in a transferee.
ii. transferable – if have conveyance “O to A for life, then to B” and A conveys to C, C has life estate for the life of A (can only transfer what you have)
iii. defeasable ( Conditions can be attached (as they can be to fee simples) so that if you don’t satisfy the conditions, you can lose the life estate.
iv. Inheritability
1. The garden variety life estate is NOT inheritable or devisable.  It will just end when A’s life ends (reversion to O, or continue to B).
2. In the case of a life estate pur autre vie, the life estate potentially coulod be devised or inherited.  If A dies before B, then the residue of that estate would pass to A’s heirs or devisees (if there is a will) until B dies.
c. Creation of Life Estate
i. By express words through a conveyance – “O to A for life”
ii. By legal construction – since common law now presumes fee simples, this doesn’t really apply anymore
iii. By virtue of marriage - Three kinds of life estates arose upon marriage (abolished in most states today
1. marital right – husband got life estate in real property of wife
2. Courtesy – Husband got life estate once a child was born in the marriage
3. Dower – Life estate that the widow (wife) got – 1/3 of lands that husband got in marriage
Future Interests:  

I. In General
a. Interest that is capable of becoming possessory.  
b. legal interest – it gives legal rights to it owner ( presently existing property interest, protected by the court as such.
c. Future interests retained by the transferor:
i. Reversions – O gets land back after life estate:  “O to A for life.”  O has a reversion
ii. Possibility of Reverter – companion interest to fee simple determinable (FSD)
iii. Right of Re-entry – companion interest to fee simple subject to condition subsequent (FSSC)
d. Future interests created in a transferee:
i. Vested remainder: What happens after life estate:  “O to A for life, then to B.”
ii. Contingent remainder.
iii. Executory interest:
II. Reversion: 
a. interest left in an owner when he carves out of his estate (i.e. fee simple) a lesser estate ( i.e. life estate) and does not provide who is to take the property when the lesser estate expires
i. O to A for life. ( Implicitly creates a reversion in O.
ii. O to A for life then to O upon A’s death ( Explicit reversion to O 
iii. O to A for 20 years ( Leasehold interest w/ reversion to O

b. Characteristics:
i. Transferable intervivos (O can sell his reversion to C)
ii. Devisable by will
O to A for life, then to B for life.  O dies devising all of O’s property to C (reversionary interest n Blackacre).  A dies and B dies.  C owns Black Acre 

iii. Inheritable 

iv. Legal interest

III. Possibility of Reverter – when carve out estate of same estate

a. Arises when an owner carves out of his estate a determinable estate of the same quantum.  

b. Theoretically can retain possibility of reverter when a life tenant conveys his life estate to another, determinable on the happening of an event

c. Almost all cases deal with carving a fee simple determinable out of a fee simple absolute ( future interest remaining in the transferor or his heirs when a fee simple determinable is created.

d. historically weren’t transferable intervivos – however, nowadays they usually can be transferred intervivos although there are exceptions

IV. Right of Reentry 

a. Owner transfers an estate subject to condition subsequent and retains power to cut short or terminate estate
b. historically weren’t transferable intervivos – however, nowadays they usually can be transferred intervivos although there are exceptions

IV. Remainder
a. Future interest created in transferees – capable of becoming possessory immediately upon expiring of prior estate

b. Can’t cut short or divest a prior estate (except reversion in transferor)

c. All remainders are transferable intervivos, are descendible (inheritable even if no will), and devisable
d. 5 characteristics

i. Created in Transferees, never in transferor
ii. Capable (at least in theory) of becoming possessory immediately upon expiration of prior estate

1. O conveys to A for life, then to B if B gives A a proper funeral.  

a. NOT a remainder ( can’t pass directly to B when A dies; required gap in time

b. Executory interst.  Whose interest will be divested if B gives A proper funeral?

i. O’s (heir’s) interest gets divested

ii. O has a reversion because O is a transferor.

2. O to A for life, then to B if B graduates from law school.

a. Remainder: it’s theoretically possible for property to pass from A to B immediately after A dies

b. No required gap in time

iii. Must not cut short the prior estate

1. O to A and his heirs, but if A dies without surviving children, then to B.

a. O gives a fee simple to A subject to executory limitation

b. Excutory interest: Before B can get property, B has to divest A’s heirs and devisees


2. Exception: can cut short a reversion in the transferor

O to A for life, then to B if B graduates from law school.

a. B has a remainder because there is no required time gap.

b. If B is a 1L when A dies, property reverts to O.  O now has a “present interest in fee simple”

c. If B graduates, B divests O

d. Still a remainder, because the interest is cuts short is just a reversion in transferor.
e. If O sold the reversion, it would still be a remainder

iv. In conveyance that creates a remainder, all prior estates have to be less than fee simple ( O to A and his heirs, then to B is impossible

v. Must be given in same conveyance in which the prior estate is created

1. On Feb 1, O conveys to A for life.  On Feb 2, O to B upon A’s death

2. B is getting a reversion from O.
e. Vested remainder

i. no condition precedent for remainder to become possessory other than the natural expiration of the prior estate

ii. Must be able to identify who would get the remainder

iii. Remainder created in a class of persons is vested if one member of the class is ascertained, and there is no condition precedent.  The remainder is vested subject to open or vested subject to partial divestment if later-born children are entitled to share in the gift.  
iv. Law has preference for a vested remainder and where an instrument is ambiguous, the courts construe it in favor of a vested remainder. 

f. Contingent remainder 

i. Subject to condition precedent other than expiration of prior estate; or
ii. Or can’t ID who would get the remainder because it’s somebody who hasn’t been born yet.

g. Vested Remainder vs.Contingent Remainder
i. Vested remainder accelerates into possession whenever and however the preceding estates ends.  A contingent remainder can’t become possessory so long as it remains contingent.  

ii. At early common law a contingent remainder, with a few exceptions, was not assignable during the remainderman’s life and was unreachable by creditors - considered a mere possibility of becoming an interest, not an interest that could be transferred.  In most states, contingent remainders now transferable during life and reachable by creditors.  Some states maintain old common law.  

iii. Vested remainders have always been transferable during life as well as at death.

iv. At common law contingent remainders were destroyed if they didn’t vest upon termination of the preceding life estate, whereas vested remainders weren’t destructible in this manner.  

v. Contingent remainders are subject to the Rule against Perpetuities, whereas vested remainders aren’t.

V. Executory Interest

a. Any future interest for transferee that is not a remainder

b. Can cut short a prior estate

c. If the transferor wants to create a future interest in a transferee after a defeasible fee it must be an executory interest

d. 2 types of executory interests

i. Shifting executory interests ( divest interests belonging to another transferee
1. O to A for life, but if B should marry during A’s life then to B.

2. If B marries, B divests A ( takes right away from transferee

ii. Springing executory interests ( divest interest belonging to transferor
1.  “O to A for life, then to B one year after A dies.” 

2.  This is a springing executory interest because after A dies, estate goes to O and then B would take estate after one year
VI. The Trust
a. Trustee 

i. manages the property for the benefit of the beneficiaries.  

ii. has the legal ownership of personal property and, if necessary to carry out the purposes of the trust, the legal fee simple in land.  

iii. has the power to sell trust assets and reinvest the proceeds in other assets unless it appears that the particular property be retained in the trust. 

iv. Fiduciary ( held to high standard of conduct in managing the trust property; duty to administer the trust solely in the interest of the beneficiaries
b. Beneficiaries
i. receive net income of the trust 

ii. upon termination of the trust, assets as they then exist are handed over to the beneficiaries entitled thereto. 

c. Equity Court
i. enforces the trustee’s duties to the beneficiaries, who are said to hold equitable interests.

ii. Trustee subject to orders from equity court  

iii. Trustee is.
Justifications for Regulating Property Rights
I. In General 
a. Predictability
i. Reduces transaction costs ( Reduces amount of information that needs to be acquired
ii. Might encourage investment – people will take better care of it.
The flip side is that if you know there is only a slight possibility that your interest will be exercised, then you won’t take good care
b. Promoting Alienability ( promotes a market in land

c. Flip side (  To the extent that we allow the creation of future interests (and devisable estates), we cut against this.  There are mechanisms for prior owners to control land in the future.

i. want to give landowners interest in their own property (autonomy interest)

ii. Lockean argument ( People are motivated to invest in labor.  Allowing them to control the fruits of labor will give incentives to do more.  

iii. Property as the manifestation of the self Your personhood can live past your lifetime 

1. “Personhood Interest” is important for self realization

2. On the other hand, we’re sacrificing the interests of the people with future interests

d. Regulation causes people to internalize externalities
i. Grantors would create all types of idiosyncratic interests and externalities
ii. Pigouvian and Coasean Theorum
e. Class Interests

i. The upper class (landed gentry) might want to be able to hold onto their property.

ii. Protect people of more moderate means

1. less transactions costs

2. reduces costs of acquiring property

iii. It cuts both ways ( Wealthy people can tie up land, but they are limited 
II. Pigouvian Tax – SF Grocery Bag article

a. Identify who is causing the harm and make them pay.

b. Imposes costs on users of grocery bags (17 cents/bag)

c. Why a Pigouvian tax instead of Coasean bargaining?

i. Hard to come up with the numbers

ii. Example of the Doctor and the Confectioner

1. Doctor builds a consulting room right next where confectioner is making the candy

2. Doctor can’t use the room because of the noise of candymaking

3. Confectioner is being harassed by the doctor

4. Under traditional analysis, the one who valued the space more would buy out the other.

d. Why doesn’t the city try and bargain some arrangement with the grocery stores?  

i. Grocery bags are causing the harm.  Don’t blame it on the grocery stores.  Harm is not attributed to use of bags itself; it’s also about reducing costs of disposing of garbage.

ii. Diversity of stores ( Some are large, some are huge

iii. Holdout problems
iv. Monopoly on power makes it cheaper for city to impose a tax rather than to negotiate.

On the other hand, members of city council need to get elected

v. Independent value of transparency.  

1. Symbolic or expressive value of imposing a visible tax.  

2. It might cause a change in consumer behavior.

e. Allowing stores to keep part of funds creates Incentive to recycle.  BUT grocery stores will have incentives to give people more grocery bags to make more money

III. Coasean Bargaining – The Fishery problem
a. collective goods and externality problems would solve themselves if it were costless for people to bargain - the allocation of rights affects only the distribution of resources, not the efficiency of resource allocation

b. Assumes a zero transaction costs model

c. Recognizing their potential mutual advantage from achieving an efficient allocation of resources, they will write a contract that brings about efficient resource use and shares the benefits of this improvement in social welfare according to the parties’ respective bargaining power

d. Four Types of Transaction Costs in Real World.  

i. Negotiation and litigation costs – time and effort associated with hammering out an agreement and enforcing it

ii. Free-rider problems – if person can receive benefits without participating in bargaining, they will choose not to participate, which leads to an inefficient outcome.  Most likely to occur when there are large numbers of heterogeneous parties who must get together in order to obtain the benefits of cooperation 

iii. Hold-out problems – realizing that the person without the entitlement might be willing to pay more than what is efficient to avoid being sued, people hold-out for more money, leading to inefficient outcome

iv. Opportunism problems – occurs when a party attempts to extract a high price for his entitlement by threatening behavior that would reduce his bargaining adversary’s wealth, thus raising the adversary’s willingness to buy the entitlement to avoid such a threat

e. The legal system should adopt a liability rule that imposes the damage upon the party that can most inexpensively avoid the harm (“least cost avoider”)

f. Externalities are, at least from an efficiency standpoint, reciprocal in nature.  By avoiding harm to one, we harm another.  Real question is how to avoid the more serious harm – find the least cost avoider.  When transactions are costly, an analysis of transaction costs will enable social decisionmakers to determine how to allocate entitlements so as to avoid the more serious harm.
g. Application ( Fishery Problem:

	Resource Allocation
	Pollution Level


	Control cost 
	Fish Loss
	Fishery Net Profit
	Factory Net Profit
	Total Net



	A. Fishery Shuts Down
	60
	0
	$1,200,000
	0
	$1,000,000
	$1,000,000

	B. Primary Treatment
	30
	$125,000
	$720,000
	$480,000
	$875,000
	$1,355,000

	C. Primary and Secondary treatment
	10
	$600,000

($475k interim cost)
	$200,000
	$1,000,000
	$400,000
	$1,400,000

	D. Factory Shuts Down
	0
	1 million
	0
	$1,200,000
	0
	$1,200,000


i. Option C is Kaldor-Hicks efficient.  The total benefits exceed the total cost.  Fishery and Factory

ii. If fishery was given right to operate, factory would offer to pay the fishery and negotiate to scenario C

iii. If factory was given right to operate, fishery would offer to pay factory and would likely negotiate to scenario C.

h. Alternative Scenario Fishery could move to another river at a cost of $500,000

i. It would be Kalder-Hicks efficient

1. factory could earn $1,000,000

2. Fishery could earn $1,200,00

3. Only cost would be $500,000

4. Total net profit would be $1,700,000

ii. If factory was given right to pollute, fishery would pay to move.

iii. If fishery was given right to operate, factory would pay fishery to move

iv. If Cost of the move rose to $900,000, then it’s unlikely that the fishery would end up moving
i. More realistically:  Imagine that each of 100 individual fishers was earning $12,000, instead of one fishery

i. Higher transaction costs ( harder to organize people.

ii. If factory has the right to pollute, it would be unlikely that the parties would negotiate to scenario C.  Could negotiate if transaction costs were lower than $400,000.  

iii. If fishery had a right to operate ( Factory could negotiate if transaction costs were lower than $200,000.

iv. Outcome may be affected by who starts out with the right.
IV. Reasons for environmental regulation

a. Transaction costs may be prohibitive

i. Difficult to quantify extent of pollution

ii. Difficult to quantify impact in terms of costs

b. There may be something inherently wrong about allowing pollution (immeasurable externalities)

c. Use permits to facilitate private bargaining.
Impossibility of Bargaining with Prior Owners

I. Reasons for “dead hand control” ( Previous owners control how present actors use their property

a. cuts against alienability of property

b. Facilitates charitable contributions

c. Economic incentives to invest in and improve property
d. Psychological investment ( Personhood interest ( control fruits of labor Importance of passing on a house 

e. Autonomy/Liberty argument ( Right to do what you want with your property.

II. Fee Tail

a. Characteristics
i. created by a conveyance “O to A and the heirs of his body.”  

ii. descends to A’s lineal descendants generation after generation

iii. expires when the original tenant in fee tail, A, and all of A’s descendants are dead.  

iv. land will revert to the grantor or the grantor’s heirs by way of reversion or, if specified in the instrument, will go to some other branch of the family.  

v. Tenant in fee tail could alienate his possessory interest, which ended upon his death, but he couldn’t affect the rights of his issue to succeed to the land upon his death.  

b. Historical significance:  

i. created mechanism by which wealthy English landowners could erode ability to keep land w/in a family

ii. Statute de Donis replaced Fee simple conditional with Fee Tail.  
iii. CL created way to override fee tail through common recovery
1. allows nobles more control over their families
2. Furthers interests of the crown by not allowing families to retain land indefinitely no matter what.
c. Fee Tail today
i. Only in 4 states: Delaware, Maine, Massachusetts, and Rhode Island.  
ii. In these states, a fee tail tenant can convert a fee tail into a fee simple by a deed executed during life,
iii. cannot disentail by will.  
iv. Even in these states, fee tail is rare.  Has been replaced by the life estate as a device for controlling inheritance.  
III. Defeasible Estates
a. Fee Simple Determinable (FSD) – ends with occurrence of a certain event

i. Created through use of durational language, e.g. “so long as,” “while used for”, “during”, “until” 

ii. O to A so long as A uses property for school purposes

iii. Ends automatically at occurrence of event

iv. If original transferor allows transferee to continue to use hold possession, statute of limitations starts when condition is breached

v. Every fee simple determinable is accompanied by a future interest.  If future interest retained by transferor, has possibility of reverter.  If future interest retained in transferee, then executory interest.  

b. Fee Simple Subject to Condition Subsequent (FSSCS) – doesn’t automatically terminate but may be cut short or divested at the transferor’s election when a stated condition happens

i. Created with Conditional Language - “but if,” “in the case that”

ii. “O to A [as above], but if land is used for stores, it reverts to O.

iii. Ends only when grantor asserts right of entry.

iv. Clock for adverse possession only starts to run when transferor first attempts to reacquire the property.  

c. Subject to Executory Limitation  (FSSEL) – could be either of the above but future interest is in a third party

i. “O to A for school purposes only, and if A cease to use for school purposes only, then to B.”

1. A has FSSEL

2. B gets an executory interest (shifting)

ii. For purpose of adverse possession, it is treated like a FSD.  Clock starts running immediately upon the breach of the condition.

IV. Mahrenholz v. County Board of School Trustees (p. 242) – FSD vs. FSSCS
a. FACTS: 

i. Huttons conveyed 1 ½ acres out of 40 to Δs.  

ii. Deed provided that “this land to be used for school purposes only; otherwise to revert to Grantors herein.”  

iii. Huttons conveyed remaining 38 ½ acres to Jacqmains; deed purported to convey to Jacqumains the reversionary interest that Huttons held in school land.  

iv. Jacqmains conveyed 38 ½ acres and reversionary interest to Πs.  
v. Huttons’ estate was passed to their son, Harry, in 1969.  Harry conveyed to Πs all of his interest in the Hutton school land. 
b. Question: whether original conveyance in 1941 from Huttons to school board created a FSD with possibility of reverter or a FSSCS with a right of reentry.  
i. FSD ( Harry inherits the future interest (Poss of reverter) from his parents when they die.  Harry automatically gets a fee simple in the 1.5 acres when it stops being used for school.  Harry passes to the Marenholzs a fee simple.  
ii. FSSCS ( Harry inherits right of entry from parents.  Harry would have to make a claim to get the land (he doesn’t get it automatically).  Harry didn’t take this action and thus he doesn’t have a fee simple.  Harry still had right of entry, which couldn’t be transferred intervivos at the time
iii. NOTE:  At common law a possibility of reverter and a right of re-entry weren’t transferable during life, but descended to heirs upon the death of the owner. 

1.  A possibility of reverter it was not thought of as a property interest, rather a mere possibility of becoming an estate.

2.   A right of re-entry wasn’t a thing but a special right in the grantor.  

3. In most states today they are transferable intervivos like other property states although some states continue to follow common law rule.

c. Holding:  FSD; land goes to Mahrenholz
i. Court rejects argument that Πs acquired interest in school land from Jacqmains.  Neither future interest could be transferred by will or intervivos conveyance and as land was being used for school purposes in 1959 when Jacqmains acquired land

ii. Reasons for finding fee simple determinable:

1. The word “only” immediately following grand indicates that the grant is a fee simple determinable (“durational language).  Language suggests a limited grant, rather than a full grant subject to a condition, and thus gives rise to FSD

2. Deed includes term “otherwise to revert to grantors herein.”  In combination with the preceding phrase, the provisions by which possession is returned to grantors seem to trigger a mandatory return rather than a permissive return because it is not stated that grantor may re-enter the land.  

3. Court points to precedent.  This deed is similar to other cases where it has been held that fee simple determinables were created.

d. Criticism of decision: Traditional resistance to forfeiture

i. easy forfeiture might undermine interests of 3rd party creditors

ii. might discourage investment in the land
iii. personhood interests ( people acquire interests in land that would be lost if too easily forfeited.

iv. Preference for “least drastic estate” as a way of avoiding forfeiture:

1. FS Absolute

2. FS with convenant - If breached, there is no possibility of reversion; only monetary damages

3. FSSCS (need to assert right of entry)
4. FSD is most drastic
e. Advantages of focusing on wording rather than intent

i. May be possible to interpret original grantor’s intent (dead, doesn’t know/remember)

ii. incentives to be more clear in conveyance.

iii. Costs associated with decision-making – gathering evidence, etc.

V. Mountain Brow Lodge no. 82 v. Toscano
a. FACTS:  Couple leaves property to brotherhood to be used by brotherhood with 2 conditions: (1) property to be used by lodge, and (2) In event that lodge fails to use property, or in the event of sale, property reverts to the Toscanos or their successorsCourt agrees that second condition is an invalid restraint on alienation

b. Question: Is first condition (use restriction) a violation of restraint on alienation?

c. Holding: This use restriction amounts to FSSCS w/ title to revert to grantors

i. NOTE:  error in description should have said “right on entry to grantors” (Reversion is in FSD)
ii. “love and affection ( reasonably clear that grantors meant to say that the land was conveyed upon condition that it would be used for lodge, fraternal and other purposes for which the non-profit corporation was formed.  
iii. No formal language is necessary to create fee simple subject to condition subsequent as long as intent of grantor is clear.  
iv. distinction between convenant which restrains alienation and condition which restricts land use and creates defeasible estate.  
v. If you hold that all attempts to restrict use constitutes restraint on alienation, you may inhibit charitable giving.  

d. Policy Questions

ii. Effect of restriction on pool of buyers

iii. Is this a use restriction that we would want to enforce?

iv. Is use restriction consistent with original purpose of the grant?

i. What was the effect of use restriction on the property value?  Whose value?

e. Policy justifications for enforcing restriction:

i. Encourage civic participation and gifts to brotherhoods

ii. We don’t have enough evidence to know effect of use restriction on value of property or restrictions on buyers

iii. Toscanos have a right to restrain who can own property.

f. Policy arguments disfavoring restraints on alienation?

i. Efficiency – want land to be transferred to its high value uses and any restraint prevents land from being used to its highest value uses – Coase influence of the anticommons

ii. Desire to avoid concentrating wealth in the hands of particular parties

iii. Desire to facilitate access to credit – people making improvements on land

iv. Desire to protect the interests of creditors – if creditors are prevented from getting assets, then their expectations are defeated
VI. Five ways in which law attempts to police attempts to restrain alienability

a. Limits effects of possibility of reverter and right of entry

i. Statutory mechanisms requiring periodic re-recording

ii. Statutes limiting duration of these interests

iii. Will only enforce if the conditions have some significance to parties attempting to enforce (de minimus type of standard)

b. Policy of prohibiting restraints of alienation

i. Absolute limitations are prohibited

ii. Partial restraints may be allowed (use restrictions) ( can only buy if you’re willing to allow lodge to use the property.

c. P. 227-228 ( restrictions on life estates

i. There is willingness to contemplate restraints that are forfeiture restraints

1. O to A for life, but if A transfers to another party then to B

2. This disciplines life estate holder

3. Kim: gets property to market faster

ii. Less willing to contemplate Disabling restraint

1. Transfer by life holder to third party is void 

2. Life estate holder keeps property
d. Policing restraints on marriage

i. In the past people tended to condition grants of property to widows/daughters by only allowing support until woman married

ii. CL attempted to resist efforts to curtail the choice of marriage

iii. To promote marriage, the CL said that a condition created in order to punish someone for marrying is invalid.  

1. Durational Language was permissible because it seemed like a provision of support – “so long as”

2. Conditional language was not permissible (seemed like a penalty)

e. Rule Against Perpetuities

i. Limits the extent to which prior owners can limit what happens to property (about 2 generations) 

ii. Don’t want all these future interests to hang around and clog marketability.  Another way of policing dead hand control
iii. Strikes down contingent interests that might vest too remotely 

iv. Must be able to prove that interest will vest (or terminate) within lifetime, at death or not later than 21 years after death  of someone who is alive at the time of the creation of the interest.
1. only applies to certain future interests ( contingent remainders and executory interests

2. does NOT  apply to vested remainders and reversions

v. Key is the Validating life( 

1. establishes that conveyance is valid.

2. “Is it absolutely certain that it will vest within the time of that life or w/in 21 years thereafter?”  

3. Cannot be a validating life if there is any possibility that it can’t vest w/in that life.

vi. Example: “O to A for life, then to the first child of A who passes the NY bar.  A has 2 children at the time of the conveyance, B&C, who haven’t passed the bar”.

1. Can’t be certain that this will vest w/in A’s life, or w/in 21 years thereafter ( B or C may take the bar 25 years after A dies

2. B&C can’t be validating lives

a. Not absolutely certain that either one of them will pass the bar.

b. could die w/o passing the bar, and one of A’s subsequent children could pass the bar 21 years after their deaths.

3. If conveyance has been “to the first of B&C to pass the bar,” then we would know how it vests w/in their lifetimes.
Difficulties in Bargaining W/ Future Interest Holders
I. Bakerv. Weedon (p. 230)

a. FACTS: Weedon married 3 times.  Will in middle of p. 231.  Left property to third wife (Ana).  If she dies w/o children, it goes to grandchildren (equal share).  Explicitly cuts out the children.

i. Ana has a life estate.
ii. Ana’s unborn children have a contingent remainder, which will vest when they are born

iii. Weedon’s Grandchildren have an alternative contingent remainders; contingent on Ana dying w/o children
iv. Reversion to Weedon if Ana has no children, and grandchildren are dead w/o heirs

v. The dispute
1. Ana has no money and wants to sell property.

2. Grandchildren don’t want property to be sold.  Think it’s worth $186k now, and it will be worth $336k in four years (highway about to be built)

vi. Ana wants a court ordered sale, without which she could only sell a life estate that nobody would buy

b. Question:  Should the court credit the claim of the remaindermen and not allow land sale?

c. Holding: Court will allow a sale of part of the land but only if the parties can’t agree on a way on providing for Anna’s reasonable needs.  

i. There must be a necessity for court to allow sale

ii. Must consider the question of whether a sale is necessary for the best interest of all the parties (the life tenant and the contingent remaindermen).  

iii. In this case, the best interest of all the parties wouldn’t be served by a judicial sale of the entire property at this time.  While the sale would provide immediate relief to the life tenant, it would cause great financial loss to the remaindermen.

d. Evaluating the holding:

i. Labor theory seems to cut for Ana – she put labor into the farm.

ii. Personhood theory ( Ana’s been living there, it’s a part of her identity.

iii. May want to credit subjective valuations on personhood grounds or labor theory.  
e. policy reasons for a court to intervene
i. The land isn’t being put to its highest value use in this situation.
ii. roperty is deteriorating or it is likely that as a result of not selling, the value of the future interests would be undermined.  

iii. Courts may require a sale, even if not necessary, if it feels if it is in the best interest of all parties

f. Evaluating the holding  How should we deal with the conflicts?

i. ad-hoc basis ( This may lead to fuzzy standards.

ii. Other type of solution that would be more universal.

iii. Intent of grantor: 

1. Of all the parties, it seems that grantor cared most of Ana.

2. But that may be hard to determine in other cases

iv. Opinion seems to favor establishment of trusts

II. Problems with creating a life estate:

a. Sale – life tenant can’t sell a fee simple unless all other persons having an interest in the property consent or unless a court of equity orders sale and reinvestment of the proceeds

b. Lease – it might be advantageous for the life tenant to lease the property for a period extending beyond the life tenant’s death.

c. Mortgage – bank ordinarily doesn’t lend money if the security is a life estate rather than a fee simple

d. Insurance – life tenant under no duty to insure buildings on the land – if life tenant does insure buildings and buildings destroyed by fire, life tenant has been held entitled to the whole proceeds and the remaindermen nothing

III. Rights and Obligations of life tenant
a. Rights
i. Undisturbed Possession – Ana could have gotten injunction against grandchild trying to move onto the land

ii. Income ( Ana has a right to all rents derived from the property.

b. Obligations – Doctrine of Waste

i. Prevents present possessor from using property unreasonably in a way that would reduce the value of a future estate.

ii. Lessee bound by doctrine of waste as well

iii. Two forms of waste

1. Permissive waste – When holder omits to do something he is required to do.  He is required to undertake ordinary maintenance of property, pay taxes, pay carrying charges on the mortgage (not req to pay off the capitol).  

2. Affirmative Waste ( Life estate does something to actively reduce the value of the property.

Difficulties of Bargaining with Concurrent Owners
I. In General
a. Reasons for concurrent ownership

i. Fosters communal relationships.

ii. Accountability ( Monitoring costs might be lower.  Greater ease in monitoring might cut down on externalities 

iii. Relationship of “repeat play” (Game theory).  If these people are interacting regularly, they will be motivated to better care for the property.

iv. Reduces (or shifts) transaction costs for original grantor [costs eventually borne by next generation].  

v. Inefficient to divide the land ( economies of scale (Delfino).

b. Dangers of concurrent ownership
i. Shirking and free riding ( One person ends up doing more to maintain the land
ii. Conflicts of interest between co-owners
c. Reasons to regulate relations between concurrent owners
i. Overcome the problem bilateral monopoly
ii. Societal interest 
1. cost/benefit ( cost of intervention is less than cost of leaving the problem alone
2. Promote more productive use of property and land
3. Prevent waste – parties might do mean things to each other.
iii. Law creates the right.  Shouldn’t the law then regulate that situation?
iv. Presumption of relationship between two parties may be unrealistic
II. Joint Tenancy – in theory each joint tenant owns the undivided whole of the property (requires specific language -  “as joint tenants” -  in conveyance
a. 4 unities must all be satisfied

i. Unity of Time – interest of each joint tenant must be acquired or vest at the same time

ii. Unity of Title – all joint tenants must acquire title by the same instrument or by a joint adverse possession – can never arise by intestate succession or other act of law

iii. Unity of Interest – all must have equal undivided nd identical shares
iv. Unity of Possession - each must have a right to possession of the whole.  But after possession, one party can give exclusive possession to other w/o destroying unity of possession
b. Additional Characteristics
i. Right of survivorship – when one joint tenant dies, ownership automatically continues in the survivor
ii. Ability to sever –
1. can unilaterally sever a joint tenancy un (destroy one or more of the 4 unities).  Can do so by conveying interest to a third party (or to self).  If a joint tenant severs, then likely creates a tenancy in common.
2. Cannot sever through a will
III. Tenancy by the Entirety
a. can only be created in a husband and wife
b. 5 unities (4 unities + marriage) 
c. husband and wife are considered to hold as one person at common law 
d. cannot unilaterally sever.  Require one of the following:
i. divorce
ii. death
iii. release by one spouse to other
iv. joint conveyance
v. joint petition for judicial partition
IV. Tenancy in Common – Only unity of possession is necessary

a. have separate but undivided interests in the property

b. May be conveyed by will, deed, intestate succession.
c. There are no survivorship rights between tenants in common. 

d. Each tenant in commons owns an undivided share of the whole.
e. Presumption of tenancy in common over joint tenancy in majority of jurisdictions
i. Even if 4 unities exist, Tenancy in common is assumed
ii. O to A and B “jointly” ( depends on jurisdiction
f. Reversion in conveyance of fee simple indicates tenancy in common
V. Riddle – Unilateral termination of joint tenancy (no strawman)
a. FACTS: Mrs. Riddle and husband were in joint tenancy.  She tried to convey interest to herself in order to sever joint tenancy with husband.  She did not convey to a strawman.  
b. Court: Fine to convey to self, because reason for inability was antiquated (had to do with acquisition ceremony).  No need to use a straw man anymore (wouldn’t provide notice or prevent fraudulent transfers)
VI. Harms – Mortgage doesn’t sever joint tenancy, and doesn’t survive borrower as lien on property.
a. FACTS:  William and John Harms co-owned property in joint tenancy.  John took out a mortgage to allow Charles Spargue to buy another piece of property, payable to Carl and Mary Simmons.  John Harms died, and Sprague was the beneficiary of his will.
b. Court: mortgage given by one joint tenant of his interest in the property doesn’t sever the joint tenancy and thus Π is sole owner by right of survivorship.  In addition, mortgage executed by John doesn’t survive as a lien on Π’s property.  
i. A surviving joint tenant succeeds to the share of the deceased joint tenant by virtue of the conveyance which created the joint tenancy, not as the successor of the deceased. 
ii.  The property right of the mortgaging tenant is extinguished at the moment of his death.
iii. Haas ( lien secured against one joint tenant doesn’t sever joint tenancy.  
iv. If mortgage is just a lien on the mortgagor’s interest in property rather than a conveyance of title from mortgagor to mortgagee, the execution of a mortgage by a joint tenant, on his interest in the property, wouldn’t destroy unity of title and sever joint tenancy.
c. Creditors’ policy arguments for enfocing mortgage
i. Fairness
ii. This would increase the cost of credit (loans would be lost and costs reflected in other loan rates)
d. Should a joint tenant be allowed to give a mortgage w/o notifying other tenant? 
i. Notice might not protect the creditors
ii. Notice may interfere with autonomy of mortgaging joint tenant.  John Harms and Charles Sprague may have had a romantic relationship.  Not allowing John Harms to mortgaging property w/o notice or consent may have interfered with exercise of personal autonomy.
VII. Delfino v. Valencias – Partition 
a. FACTS: Delfinos have an undivided 99/144 interest, and D’s have remaining 45/144.  Δ occupies house and a portion of the land, from which she operates a rubbish and garbage removal business.  None of parties in actual possession of remainder of property.  Πs propose to develop the property, upon partition, into 45 residential building lots.  Πs want a partition by sale so they can force Δ off the land.  Δ wants a partition in kind so that she can stay on the land.  
b. Question: Did trial court property order partition by sale?
c. Holding: trial court erred in ordering a partition by sale (remand).
i. Partition by sale should be ordered only when two conditions are satisfied: 
1. the physical attributes of the land are such that a partition in kind is impractical or inequitable
2. the interests of the owners would be better promoted by a partition by sale. 
The burden is on the party requesting a partition by sale to demonstrate that such a sale would better promote the owners’ interests.
ii. Property in this case may practically be physically divided, and interest of all owners will better be promoted if a partition in kind is ordered

iii. Policy of courts to favor a partition in kind over a partition by sale because the sale of one’s property without consent is an extreme exercise of power. 
iv. Inferences that the Δ would be unable to continue trash business, and that city’s planning commission would probably not approve a subdivision plan relating to the remainder of the property unfounded.    

v. Court must consider the interests of all tenants, not just the economic gain of one tenant or a group of tenants. 
vi.  Trial court failed to give due consideration to the fact that ∆ has been in actual and exclusive possession of a portion of the property for a substantial period of time; portion is ∆’s home; and ∆’s livelihood is operation of a business on this portion of the property.  
d. Reasons to Prefer partition in kind
i. Concern for parties who do not want sale (like Helen).
1. focus on prior ownership
2. source of livelihood in the property – less fungible interest
3. Physical Possession – use for self as opposed to use for profit. Preference for less fungible interests
4. BUT in this case Helen would probably have done better in partition by sale.
ii. personhood interests
1. home, business, family heritage
2. Prospect theory ( value what you have more than what you gain
3. BUT there may be something idiosyncratic enmity/feud working behind this.
iii. Economic arguments
1. Sale would need to cover transaction costs of moving business
2. Delfinos could offer Helen a premium to move; if she won’t take it, she values staying more
a. BUT this could be an idiosyncratic preference or spite
3. Environmental impact of the new development could be adverse
VIII. Swartzbaugh v. Sampson (p. 373)
a. FACTS: Husband and wife own land in joint tenancy.  Husband wants to lease this land to a boxing promoter.  Wife objects to the lease. Her name doesn’t even appear on the lease
b. Question: Can one joint tenant who has not joined in the leases executed by her co-tenant and another can maintain an action to cancel the leases where the lessee is in exclusive possession of the leased property.  
c. Holding: Mrs. S could not cancel the lease
i. Lease is OK as long as each joint tenant has a right of entry
ii. General rule that the act of one joint tenant without the consent of his co-tenant can’t bind or prejudicially affect the rights of the latter. 
iii. When one joint tenant in possession leases joint property without the consent of his co-tenant, it merely puts the lessee in the enjoyment of a right of possession which the lessor/co-tenant already had (the lessee merely steps into the shoes of the lessor).  
d. NOTES: 
i. Mr. S. didn’t have any better options to pursue a legal remedy.
ii. CA had abolished tenancy in the entirety at this point
iii. ∆ would not have claim of adverse possession ( he was there with permission
Part IV – Land Use Controls
Summary: advantages and disadvantages of regulating land use nuisance, covenants, zoning 
I. Covenants  
a. Private action

b. obstacles: 

i. need money to buy the covenants, or mechanism to get people to agree

ii. may not own the land

iii. Would have to satisfy requirements for enforcement (notice, touch and concern, possibly privity)

II. Nuisance

a. Legal remedy from court

b. obstacles: 

i. legal fees

ii. may require collective action

iii. ex post remedy ( might allow activity until court can see bad effects

III. Zoning

a. uses local government

b. may be popular

c. obstacles: 

i. difficult to influence public officials

ii. Other (more politically influential) side can lobby for change

IV. Nusiance is by and large after the fact, where as zoning and covenants are prophylactic

V. Zoning and nuisance ( Use of zoning to prevent the nuisance

VI. Accessibility: Difficult to imagine that low income communities can use any of these effectively.  Higher income people will have better options.
Nuisance – judicial decision-making
I. Nuisance in General

a. Piguvian ( Externalities are problems that result from one party being at fault.  Remedies punish one who causes, e.g. tax, direct prohibition

b. Nuisance law identifies who is at fault and assigns damages or grants injunction
c. Coasean analysis has crept into Nuisance law – consider least cost avoider
d. Alternatives to Nuisance 
i. Private negotiations

1. Organization costs ( Too many parties

2. Information costs ( Would have to bring forward evidence of harm, etc. 

ii. Government regulatory action
1. expressive statement because of impact

2. Also involves collective action (organizing, time, money)

3. Uneven access to government – industry may have more access than private citizens
e. Nuisance transaction costs 

i. Organizing costs ( Attorneys fees, time

ii. Efficiency costs ( efficiency not the basis for decisions

iii. Information costs ( judge has to inquire enough information about what’s going on to make a ruling and figure out remedy

iv. All three alternatives have transaction costs, but in some cases we think the would be lowest in these cases

	Advantages of judicial decisions
	Disadvantages of judicial decisions

	
	

	Establish a clearer rule (as opposed to fuzzy standard)
	Circumstances change over time

	Provides a forum to get conflict on the political agenda
	Third parties may not be represented (in trying to address one externality, may create new externalities)


f. Over time, we have moved away from nuisance law and more towards government regulation (zoning, administrative regulation and covenants)
i. 4 ways to resolve nuisance claims

ii. abate the activity in question by granting the Π injunctive relief

iii. let the activity continue if the Δ pays damages

iv. let the activity continue by denying all relief

v. abate the activity if the Π pays damages

g. Drawbacks of judicial regulation:

i. Nuisance law is ex post (only know there is a nuisance after the fact)

1. Standard is ambiguous (hard to predict if you’ll win up front)

2. Not good at predicting problems

ii. Judicial regulation

1. lack of accountability

2. possible lack of expertise

3. perhaps court is making decision with broad policy implications

iii. Individual Remedy – no elaborate regulatory framework
h. Two types of Nuisance
i. Private nuisance ( One person’s property vs. another person’s property right.  Πs suffer harm particular to selves

ii. Public nuisance

1. Community as a whole suffers harm

2. Interference  with a right common to general public

3. Interference has to be unreasonable (Restatement Torts (2nd)
iii. Distinction can be important in several respects:

1. Since a private nuisance arises from interference with the use and enjoyment of land, only owners of interests in land can bring suit.

2. Since a public nuisance arises from interference with public rights, any member of the affected public can sue, but usually only if the person bringing suit can show “special injury” (or “special damage”) – injury or damage of a kind different from that suffered by other members of the public.  

II. Law of Private Nuisance

a. Substantial nontrespssory invation on use & enjoyment of land (must have a property right) caused by

i. Negligent, reckless or ultrahazardous activities, OR

ii. Unreasonable activities (intentional nuisance) 

b. Three tests for unreasonableness
i. Threshold Test
ii. Restatement Test, Balancing: look for lowest cost avoider Gravity of harm to Π outweighs utility of ∆’s conduct.  Factors:

1. Gravity of harm to Π

a. Extent & character of harm

b. Social value of Π’s use

c. Suitability of Π’s use to location

d. Burden on Π of avoiding harm

2. Utility of ∆’s conduct

a. Social value of use

b. Suitability to location

c. Impracticability of ∆ preventing the harm

iii. Restatement test 2 (going out of business: possible for ∆ to compensate Π w/o going out of business
1. More favorable to Π’s interest than balancing
2. Can get compensation provided ∆ won’t go out of business
3. NOTE: under this test, all P can get is damages; cannot claim an injunction!!

c. Advantages and disadvantages of tests

i. Threshold Test ( Vague (true of other tests but most apparent here)
ii. Restatement balancing

1. Information intensive 

2. May lead to sacrificing individual interest for benefit of society as a whole - Second test may be an attempt to provide some baseline protection to indivicuals

3. Give courts too much leeway – judges who are not sufficiently attuned to certain types of harms may not really recognize them

4. Does not account for changing circumstances– an efficient decision may become inefficient as circumstances change

iii. Restatement Test #2 (Going out of business)

1. Only a test for damages

2. We often want intervention that would put D out of business
III. FACTORS APPARENT IN CASE LAW
a. Economic loss: Loss of income, Property value (Spur)

b. “Coming to the nuisance” (Spur)
i. First in time doctrine

ii. Economic approach ( Forcing people like Spur to move creates incentives to keep abreast of surrounding conditions and innovate (pollution controls)

c. Surrounding circumstances (changing uses)

d. Health or public policy issues – Spur, Estancias (Boomer court abdicated)

e. Avoidance costs – who is the lowest cost avoider?

f. Quality of Life (Estancias)

g. Abnormal sensitivity ( activity is a nuisance because complainant is abnormally sensitive

h. Administrative Expense of litigating the issue ( drawing bright line rule to discourage litigation.

IV. Global Warming Litigation – relevance of nuisance today
a. 8 states vs. 5 electric utilities in attempt to force abatement of greenhouse gases 

b. Debate about using nuisance law to handle this type of problem:
i. Against ( adverse impact on industry and pricing, separation of powers, courts lack expertise, no scientific consensus (essentially litigating science), vehicle for environmental groups to raise funds 
ii. In favor ( political process is too slow and present oriented (public interest theory, litigation will publicize cause and  force legislature to act 
iii. Federalism dimension

1. states using private law to address issue on the federal level.

2. Is there potential for foreign parties to bring action against US power companies in US courts?
c. Remedy sought ( Asking for emissions caps, NOT asking for damages with annual reduction requirements imposed over a decade
d. Through this case, we see that Nuisance still has some relevance

V. Estancias Dallas Corp. v. Schultz (Air Conditioning tower case)

a. FACTS: Πs brought suit asking that  Δ, Estancias Dallas Corp., be permanently enjoined from operating noisy air conditioning equipment and tower on property next to Π’s residence.  Trial court found noise constituted a nuisance (seems to have used threshold test).  Π testified that value of land dropped from $25,000 to $10,000 after noise began.  

b. Costs: $80,000 to for tower, separate towers  for each building would have cost $40,000 more but would now cost  $150,000-$200,000 to change .

c. Holding: A/C system constituted a nuisance and Πs were entitled to injunction.  

i. balancing of the equities test for granting injunction

1. consider the injury which may result to the Δ and the public by granting
2. injury to be sustained by the Π if the injunction is denied.  

ii. implied finding that trial court balanced the equities in favor of the Πs by granting injunction ( didn’t abuse its discretion by doing so.  

iii. Court seems to be applying threshold test

d. ASIDE: Relevance of zoning: Sometimes courts refuse to give an injunction for use permitted by relevant zoning
i. zoning determines community standards

ii. Nuisance is for things outside of community standard

VI. Boomer v. Atlantic Cement Co. 
a. FACTS: Δ operates large cement factory.  Neighboring land owners brought actions for injunction and damages alleging injuring to property from dirt, smoke, and vibration emanating from the plant.  Nuisance was found after trial, temporary damages were awarded but injunction denied.  Issue of whether an injunction should be granted.

b. HOLDING: granted injunction to be vacated upon payment by Δ of permanent damage 

i. The role of a court is to settle private disputes, not achieve public objectives. 

ii.  The court doesn’t have the ability to implement an effective policy for the elimination of air pollution.  

iii. denial of the injunction after finding a nuisance and damage would be based on disparity in economic consequences of the nuisance and of the injunction.  Would overrule doctrine that where a nuisance has been found and where there has been substantial damage shown by complaining party an injunction will be granted.  

iv. Hope the damages will create incentives for research/policy making

c. Using threshold test  to find liability, and then using Second Restatement test to calculate damages

d. Might say they just used Second Restatement test

i. Harm is serious and financial burden doesn’t put ∆ out of business

ii. Nothing specifically refers to this test

iii. Court is willing to couch remedy in injunctive relief (SR test only allows damages)

e. Balancing test: costs of shutting down plant vs. Plaintiff’s concerns

i. investment in plant of over $45,000,000; 300 employees

ii. Assess damages at $185,000

VII. Spur v. Fel E. Webb
a. FACTS:  Retirement community and cattle feed lot were expanding into each other.  Development company brought suit complaining that feed lot was a public nuisance because of the flies and odor.  

b. Questions: 
i. Does the operation of a business, such as a cattle feedlot, becomes a nuisance by reason of a nearby residential area?  
ii. Would developer of a completely new town in previously agricultural area be required to indemnify feed lot operator for moving costs?

c. Holding: olHeven though developer had a property right, the retirement community was required to compensate the feed lot to move.  
i. Where the injury is slight, the remedy for minor inconveniences is damages rather than an injunction.  
ii. In addition to protecting public interest, concerned with protecting the operator of a lawful, although noxious, business from knowing and willful encroachment by others 
iii. “Coming to the nuisance cases” ( residential landowner may not have relief if he knowingly came into a neighborhood reserved for industrial or agricultural endeavors and has been damaged thereby. 
iv. Law of nuisance is flexible: Spur couldn’t have known a city would develop when it started its operation, but he must move because it is in the interest of the public.  
v. Del Webb is entitled to a permanent injunction, not because Webb is blameless, but because of the damage to the people who have been encouraged to purchase homes in the community.  It is therefore fair to make them pay damages
d. Court invoked stautory test, analogous to threshold test – any place with breeding ground for vermin is nuisance; specifically applies to populous areas.
VIII. Calabresi & Melamed
a. Property rules vs. liability rules

i. property rule ( complete discretion over access to property

1. Right to exclude

2. Right to determine how much you can be paid (to have injunction lifted)

ii. Liability Rule (Court determines the price another must pay for violating your right

b. More complex situation ( Splitting property rights over time.

	
	Property Rule
	Liability Rule

	Plaintiff
	Rule 1

Π gets injunction

(Estancias, Morgan)
	Rule 2 

Π collects damages

(Boomer)

	Defendant
	Rule 3

∆ gets property right
	Rule 4

“Compensated Injunction” (Π pays D; ∆ is enjoined)

(Spur)


c. 4 Scenarios 

i. low transaction costs & perfect information (Π’s harms and  by ∆’s abatement costs)

1. injunction –

a.  if the court got it wrong or if conditions changed, parties can reallocate the property right between them because the transaction costs are low

b. good information, lets court assess who should get the property right

2. How to award property rule?

a. distributional preferences – who do you think is more meritorious?  Who has less money?

b. award on efficiency grounds – award injunction to the high cost avoider to give an incentive to the low-cost avoider to avoid the harm

ii. High transaction costs & perfect information
1. Award Damages 
a. not likely property right will be reassigned after injunction

b. Perfect information allows court to impose damages

2. Lowest cost abater bears the loss ( Will pay the damges, or avoid the harm at the lower cost.

iii. High transaction costs and incomplete information – court can assess costs to one party only
1. Award damages – no ability to give to lowest cost abater

a. Work with information you have
b. court knows Π’s costs, make ∆ pay Π
c. court knows ∆’s costs for abatement, give Π injunction conditioned on damages to ∆.

2. Party who must pay damages will only pay if it is cheaper than abatement: presumes that the parties have this information

iv. Transaction costs are high & court can’t assess anybody’s costs

1. Arguably most realistic situation

2. No clear answer

3. In most cases, the courts award an injunction - The courts lack good information and are not in a position to engage in an analysis to determine the amount of damages

Private Regulation of Externalities – Covenants and Servitudes
I. Policy questions:

a. Should we be using private agreements as a way of regulating private land uses?  Are we comfortable with relying on individuals?

b. What should be the role of courts, legislatures, agencies in overseeing this private regulation of land use?

i. Should they only intervene in extreme situations (e.g. racial covenants)?

ii. What constitutes grounds for intervention?

1. Must agreement state this on its face?   

2. Should courts intervene based on effect of convenant rather than stated purpose?

iii. Are we prepared to allow courts/other actors to intervene in other circumstances?

c. Why not just rely on defeasable fees? ( Too  limited
i. Judicial hostility to forfeiture of estates.
ii. Not enough to facilitate private regulate
1. Only “O” or other grantees can enforce restriction
2. Third parties (neighbors, etc.) can’t enforce the conditions
iii. Possible to transfer reversionary interests to current property owner
1. (Mehrinholz) Henry transferred interest to the school board
2. People subject to restrictions could get out of them by buying reversionary interests
d. Why not just use contracts?

Need scheme to run to successors ( restrictions should be binding upon subsequent partners
e. Problems of relying on  Covenants

i. Technical rules are arcane – increases costs of using them to regulate land use
ii. Most useful in a new development when developer can impose covenant.  Harder to use when there is an existing conflict.
1. Need agreement
2. Difficult to Satisfy Privity requirement
3. Transaction Costs ( reduced by Developer; much higher after initial stage

iii. Courts are final decision-makers – worry about judges being responsive to desires/needs of society
iv. Costs of enforcement – litigation costs
II. Terminology:
a. Servitudes

i. Umbrella term: easements, equitable servitudes, real covenants
ii. Three devices are essentially the same thing.
iii. Interests in land that run with possession or ownership of the land.
1. don’t just bind original parties
2. therefore, they are a property interests
b. Easements - allows the holder to either use the land that is in the possession of another, or to forbid the person who actually possesses the land from using it for some purpose.  

i. Not very effective ( courts will only recognize easements that are written.

ii. Affirmative easements - allow you to go onto person’s land and use it for some purpose

iii. Negative easements - allow you to forbid someone from using land in a certain way

c. Real Covenants ( 
i. Contract in which one party agrees to do or not do something
ii. Runs to subsequent estate holders
iii. Enforceable at common law
iv. Historically, remedy is damages
v. Since equity and CL have merged, you can get either injunction or damages

d. Equitable Servitudes - covenants that didn’t satisfy technical requirements to be enforced as real covenants and are enforced at equity rather that at the common law - Remedy for breach is an injunction
e. Restatement (Third) – 

i. treats all servitudes as one

ii. Eliminates req. of horizontal privity.
f. Land-use agreements can generally be categorized functionally into 5 types:
i. A is given the right to enter upon B’s land (easement)
ii. A is given the right to enter upon B’s land and remove something attached to the land (profit)
iii. A is given the right to enforce a restriction on the use of B’s land
iv. A is given the right to require B to perform some act on B’s land
v. A is given the right to require B to pay money for the upkeep of specified facilities
III. Requirements for enforcing Real Covenant

a. Horizontal Privity

i. Two sides to each covenant (promisor and promisee)

ii. Needs to be a relationship between original promisor and original promisee.  Three tests for relationship

1. Old English test (landlord/tenant) ( the original contracting parties were in a landlord-tenant relationship – this most restrictive definition

2. Simultaneous Interest in the Land – exists if, as a result of the transaction that created the restriction, the two original parties held an interest in the same piece of land

iii. Successive Interest in the Land (Grantor/Grantee concept) - most widely used – exists where land is conveyed from one person to another and the restriction is created at the same time as the conveyance.
iv. Benefit vs. Burden
1. Often won’t enforce burden on subsequent owners
2. Law traditionally less concerned bout horizontal privity when enforcing benefits.

b. Vertical Privity
i. Relationship between original promisor/promise and subsequent interest holder

ii. Burden side: Person against whom you are seeking to enforce covenant must have same estate or estate of equal duration as the promisor. Example: 
a. O (FSA) promises B land will be sued for residential purposes

b. If O transfers Fee Simple to A, there will be vertical privity

c. If O transfers FSD to A, there is vertical privity 

i. A is getting estate of equal duration

ii. Potential for it to be infinite

d. If O transfers Life Estate to A, NO vertical privity

e. O transfers half of land to A, there will vertical privity – based on duration, not amount of property

iii. Benefit side: must be some sort of estate transfer (equal or lesser duration); adverse possessor is not bound (retains land, not estate) 
Benefit (A, promisee) -----(Horizontal privity)----------Burden (B, promisor)

|






|

  (Vertical Privity)




  (Vertical privity)


|






|

D (obtains benefit that A once had)


C (obtains the burden B once had)

c. touch & concern the land

i. Bigelow Test (Neponsit at 878-79)

1. Does covenant impose a burden on land that devalues it?

2. Does it increase value of promisee’s land?

d. Intent( must have indended  the covenant to run with the land (not be personal to original promisee) ( example if original promisor promised to pay for promisee to get a hair cut.

e. Notice ( party against whom enforcement is sought must know about convenant

i. Actual notice 
ii. Record notice – something in the chain of title of the person against whom enforcement is sought indicating the existence of the covenant and who can enforce it

f. Inquiry notice – notice requirement may be satisfied even if you don’t have actual notice and even if nothing written but there are enough clues so that you should have asked questions – this is a form of constructive notice – if court takes this test, then they are 

g. Created by written instrument (subject to Statute of Frauds)
IV. Equitable Servitude requirements

i. Vertical Privity ( may be required for benefit to run in certain states.  Can you trace third party’s chain of title back to original covenantee?
ii. Intent

iii. Notice to subsequent purchaser (can be actual or constructive)

iv. Touch and Concern

v. No Horizontal Privity or written instrument requirement
V. Tulk v. Moxhay (p. 864) 
a. FACTS: 
i. Tulk own Leicester Square and sells part of it to Elms with covenants, including covenant that Elms can’t build on the garden. 
ii. Moxhay acquires the property and wants to build on the garden.  
b. Question: Can Δ use the land in a manner inconsistent with the contract entered into by his vendor and with notice of which he purchased?
c. Holding: Court affirmed injunction against Δ, preventing him from building on the garden.  
i. If covenant couldn’t be passed on, an owner couldn’t sell part of his land without incurring the risk that what he retains may be rendered worthless.  
ii. Covenant affects value of the property ( It would be inequitable for Elms, who bought the land at a price reflecting the burdens, to be able to chare his purchaser the price of unburdened land.
d. Court is in effect recognizing concept of equitable servitude 
i. doesn’t satisfy English requirement (landlord-tenant) of horizontal privity
ii. Doesn’t satisfy requirement for vertical privity (life estate ( lesser estate on burden side).
VI. Sanbordn v. McLean
a. Facts:  
i. Original developer sells 53 of 91 lots with restrictions on deeds (residential only)

ii. McLean buys piece of property without restriction in the deed

iii. Wants to build a gas station

iv. Reciprocal Negative Easement ( would be contrary to restrictions in other deeds to allow gas station. 
b. Question: In what circumstances can you try to enforce restrictions that weren’t written in deed on the basis that property was bound by a common plan for development? Can owner of lot retained do anything forbidden to owner of lot sold.Is reciprocal negative easement personal to owner?  
i. Holding: Owner can do nothing on lot retain that is forbidden on lot sold.  Reciprocal negative easements are operative on land by any owner having actual or constructive notice

ii. ∆ could not avoid noticing uniform residence character of street.

iii. Court was looking to enforce condition as an equitable servitude ( Absence of written covenant

iv. Requirements for enfocement
1. Common owner at the beginning (developer)

2. Scheme for using the land – i.e. residential housing

3. Owner that you are trying to enforce had notice (or constructive notice)

c. BUT: If ∆ had looked at deed would have seen that there was no restriction in writing on their land ( At best he would have thought a court might infer a restriction on use of property.

VII. Neponsit Property Owners’ Ass’n v. Emigrant Industrial Savings Bank
a. FACTS: Π was assignor for realty company, sold land to Deyer with covenant: annual charge for maintenance which would be a lien payable by all subsequent owners.  ∆ bought land at judicial sale and didn’t pay.  Π takes action to foreclose.  ∆ appeals denial of motion on pleadings
b. Issue: Does convent run with the land and create a lien?
c. Holding: Rules for Π.  Covenant will run with land if there is
i. Grantor and grantee have Intent to run with the land

ii. Touches and concerns land (in this case alters legal rights of ownership of land)
iii. Privity of estate between praty claiming benefit and party who rests under burden of covenant.

iv. privity usually requires that party claiming benefit own property which benefits from enforcement.
v. Although homeowners ass’n doesn’t own property, they are acting as agent of property owners and should be considered in privity in substance if not in form.
VIII. Hill v. Community of Damien 
a. FACTS: Local residents complaint that group home for AIDS patients violates covenants limiting use of property to a single family residence
b. Issue: Does covenant prohibit use as a group home?
c. Holding: Covenant does not block group home  
i. Use as a single-family residence does not mean occupation solely by block relatives.  

1. Local law defines family as not more than 5 persons living together.

2. Federal policy favors regarding small group homes as families to allow disabled to live together

ii. Fair Housing Act

1. HIV classified as disability
2. If applied to community of Damine, would be violation of FHA.

IX. Shelley v Kraemer (pg 905 and handout)

a. FACTS:  Two cases of owners of property with restrictive covenants sued to prevent African Americans from taking possession and occupying neighboring houses subject to covenant as well.

i. First, racial zoning was found unconstitutional. 
ii. R rise in Racially Restrictive Covenants to replace racial zoning. 
b. Holding: Judicial enforcement of a covenant is impermissible “state action” ins support of racial discrimination, subject to the purview of the 14th amendment. 
i. Standing alone, restrictive convenants do not violate Amend XIV, but securing them by judicial enforcement does.

ii. Previously, court had been uncomfortable saying that private matters are “state actions” – interest in private autonomy. 
iii. Case breaks down the difference between racial zoning, which was previously considered “public” and had been found discriminatory under 14th amendment, and covenants, which had been previously considered private matters between private individuals. 

X. Private Communities and homeowners Associations
a. Advantages/attractions:

i. Aesthetic ( cleaner, Certainty about environment

ii. Assume they are more intelligently designed for recreation; more orderly.

iii. Investment value ( enforced standardization maintains  property values 

iv. Allows people to take ownership of their environment; more optimal uses when people are closer connected to government and can choose where to live.

v. Limited access – safety concerns, less noise

vi. Price – mass production allows luxury homes to be built at lower costs.

vii. Community building

b. Disadvantages:

i. Over-regulation – focus on inane details 

ii. tyranny in the majority (or busybody minority) and  “race to mediocrity”

iii. Sometimes bring values down – deadlock on rennovations

iv. Voting rules may over time become problematic

v. Less individualism
vi. Fosters intolerance/segregation (racial, economic, etc.)
vii. External costs: Frustrate social objectives (pluralism, de-segregation); less incentives to pay taxes to municipal governments
c. Legal implications –role of the courts in supervising planned communities
i. What standard should be applied when people try to challenge rules?
ii. Reasonableness – takes into accounts best interests of the community
iii. More stringent rules

1. Rules that are part of a master deed are given more deference (more notice?)
2. Rules written later are subject to greater scrutiny
XI. Nahrstedt v. Lakeside Village

a. FACTS: Π purchased condo and moved in with 3 cats.  

i. Condo had pet restriction which provided that “No animals” – specifically includes cats.

ii. Association learned of cats’ presence, demanded removal and asserted fines against Π.  

iii. Π brought lawsuit to invalidate the assessments, enjoin future assessments, and declare the pet restriction “unreasonable” as applied to indoor cats that are not allowed free run of the project’s common areas. 
b. Issue: Is restriction reasonable and therefore enforceable, which prohibits otherwise lawful behavior because it interferes with right of other condo owners?
i. Holding: Restriction is reasonable and therefore valuable.

ii. restriction must be uniformly enforced unless Π can show that the burden so substantially outweighs the benefits that it shouldn’t be enforced against any owner.

iii. distinction between restriction set forth in deed and the rules later created by the condo board.  

1. Rules created later are to the reasonableness standard 

2. Deference should be given to restrictions contained in a master deed or original bylaws of a condo unless unconstitutional or against public policy 

3. Rule discourages lawsuits and promotes stability and predictability (buyers can rely on rules)

iv. No animals rule is rationally related health, sanitation and noise concerns

c. Business Judgment Rule (New York)
i. Not all that different from “reasonableness”
ii. The court will defer to decisions made by co-op board as long as they’re made in good faith and not arbitrary and capricious (“honest judgment” “in furtherance of goals of corporation”)
d. Dissent:  Courts rule will lead to burden on condo owners by requiring too much litigation.  Courts should leave enforcement of covenants and restriction so homeowners associations unless
i. Constitutional issues

ii. Enforcement is arbitrary, or

iii. Association fails to follow its own procedures

Public controls: Zoning

I. In General
a. Development of comprehensive plan which splits up the area into different districts with prescribed uses ( Municipal zoning power come from state

b. Archetypal process:

i. City planning commission (usually appointed) ( Responsible for developing the plan and proposing amendments

ii. Plan approved by city council
iii. Board of Adjustments

1. deals with providing justice to individuals

2. Variances or special exceptions

c. History

i. New property regime introduced in early 20th Century, response to growing scarcity

ii. Legal response to growth of urbanization

1. more scarcity

2. more conflicts

d. justification for Zoning
i. Valid Exercise of Police Power
ii. Aesthetic ( Apartment buildings next to family homes are unattractive

iii. Efficient Land Use
e. Arguments against Zoning 

i. Motivated by desire to keep people out.  

ii. Interest group politics – power play between developers trying to push their own zoning plans.
iii. restriction may go too far and will constitute a taking 
iv. Underlying concern is unfairly burdening private individuals for public benefit

f. Example: NYC protecting historical properties.  Alternatives are not as effective:
i. Buy buildings and re-sell them w/ restrictive convenants.  Requires initial capital input
ii. Buy properties and hold on to them (Eminent Domain).  Would require raising funds, Tax consequences.
iii. Enact a regulatory regime that would require private owners to maintain their properties and keep them from altering buildings
1. Imposes costs on private landowners

2. General taxpayer doesn’t bear burden; property owner does

g. Conflict: achieving community objectives vs. protecting individual rights
i. Planners: proposed ordinances intended to achieve community objectives

ii. Property owners: Burdened parties claim violation of civil rights

iii. Planners ( not really a conflict.  Your civil rights can’t be protected unless we regulate in the interests of the community
II. Village of Euclid v. Amber Realty
a. Supreme Court upholds constitutionality of zoning law

b. FACTS: Facial challenge to Euclid zoning ordinance.  Not challenging to application to any particular application.  Ambler Realty owned  property and as a result of this zoning, alleged that the property lost 70% of its value.  
c. 14th Amendment Due Process Challenge 

i. Zoning ordinance amounts to a violation of due process

ii. Applying lowest level of scrutiny (“rational basis” review)

1. In post-New Deal era, most forms of economic regulation held to this standard of review.

2. court willing to defer to legislature if the means are rationally related to the stated objective

d. Holding: Upholds ordinance on its face, but says that will be willing to hear challenges later on.

i. Rational basis is about dealing with nuisances – public health, safety, welfare
ii. police power of the state, asserted for public welfare

iii. Zoning ordinance is about allocating uses to prevent externalities (nuisance could be right thing in wrong place “pig in the parlor”)

e. Ways to bolster Sutherland’s arguments:

i. look at other cities where business and homes are right next to each other

ii. Ordinance Separates apartment buildings from other points of light/heavy industry 

a. U2 zones w/o apartment buildings

b. U3 zones with apartment buildings

c. U6 zoning with industrial zones

iii. Draw on studies that have been done about areas

iv. Carefully distinguish industrial uses from residential uses

v. Main thrust of argument – getting rid of nuisance and protecting public interests

III. Flexibility in zoning (984-985)

a. Amortization (Moon Township)
b. Permit Trading ( Power Plants
c. Variances ( permit that the Board of Adjustments (appointed body) can give to allow a use not contemplated :Variance standard
i. Show undue hardship w/o variance 

1. no good use otherwise 

2. Hardship not Self-imposed
ii. Granting variance wouldn’t hurt public good
1. Destroy character of neighborhood

2. Reduce property values

d. Special Exception (Exception contemplated w/in zoning ordinance

i. E.g. ( No commercial purposes, but exception will be granted according to set criteria

ii. Cope Case (994)

1. Zoning ordinance included exception w/o setting out standards

2. improper delegation of legislative authority

e. Zoning amendment ( Appeal to planning commission for amendment to ordinance itself
i. e.g Rochester ( Try to get low-density residential area changed to high-density residential

ii. Problem ( corruption; any attempt to appeal for special exceptions raises concerns about favoring/disfavoring interests

f. Nonconforming use ( Land use that is impermissible under current zoning restrictions but that is allowed because the use existed lawfully before the restrictions took effect.
i. Municipality might expect that use will end eventually

ii. Problem: Tend to increase in value over time because existing nonconforming uses have a monopoly that runs with the land

iii. e.g. ordinance forbidding gas stations gives existing stations monopoly in the area.  

IV. Amortization ( PA NW Dist. Inc. v. Zoning Hearing Board (Moon Township Porn Shop)
a. FACTS: Town wants to get rid of adult book store.  Pass ordinance 4 days after it opens.  Π’s store is too close to church, school, and residential area.  90 day amortization period to move
b. Issue:  Is zoning ordinance with amortization period constitutional?
c. Holding:  Ordinance is against PA Constitution
i. a lawful nonconforming use establishes vested property right in owner, which can’t be abrogated or destroyed unless it is a nuisance, it is abandoned, or is extinguished by eminent domain.  
ii. If government wants to interfere with the owner’s use, it must compensate for loss.  
iii. Distinction between a gradual phasing out of nonconforming uses which occurs when an ordinance only restricts future uses and an amortization provision which restricts future uses and extinguishes a lawful nonconforming use on a timetable  not of the property owner’s choosing
d. Disent ( agrees that period in this case was not sufficient, but thinks periods can be used in general (short period was ar
e. A lot of jurisdictions have upheld amortization periods – case does not represent the state of the law.
V. Nonconforming Uses ( Old Power Plants/New Source Review (NY Times Magazine Article)

a. New power plants have to comply with clean air standards, but old power plants are grandfathered in, and they don’t have to conform.

b. New Source Review ( plants would have to comply once they made significant improvements.  Requirements weren’t enforced for years.

c. Theory ( old power plants would shut down over time
d. Old Plants become valuable non-conforming uses.

e. Possible Solutions for making old plants reduce pollution levels
i. amortization period ( compliance deadline 

ii. Emissions Trading ( comparable to individual transferable quotas.  Set a total cap and bring it over time.  cheaper than traditional regulatory scheme.  Trading allows efficient market allocations
VI. Standard of review in re-zoning ( State v. City of Rochester (re-zoning to build apts)
a. FACTS: Rezoning application to allow apartment building to be built in area zoned for single-family and low-density use – there were apartment buildings across the street. 

i.  City council rezones despite fact that planning commission didn’t recommend it.  

ii. Homeowners in the surrounding neighborhood challenge the decision.  

a. Holding: RE-ZONING UPHELD

i. legislative action  ( must be upheld unless opponents prove that the classification is unsupported by any rational basis related to promoting the public health, safety, morals,  or general welfare, or that the classification amounts to a taking without compensation

ii. Different from special use provision.  

1. zoning amendment permits particular property to be used in a manner formerly forbidden by ordinance ( legislative decision

2. Special use provision permits property, w/IN discretion of governing body, to be used in manner expressly authorized by ordinance ( more like judicial decision 
iii. NOT Arbitrary and capricious ( evidence of the need for more high-density housing 

iv. NOT “spot zoning” (zoning changes that create an island of nonconforming use that dramatically reduce value of either the rezoned plot or abutting property).  Πs have proved no substantial diminution in property value due to rezoning nor have they shown that rezoning would create island of nonconforming use.
b. Suspicious facts: 

i. city planning commission recommended against zoning change; suggests maybe not good public policy, developer had influence over city counsel

ii. Targeted at one plot land.  Is this just a special favor?

c. Alternative hypothesis: Residents don’t have community interest in mind

i. Property values

ii. Obstructing views

iii. Worried about who will move in (but these are luxury condos)

d. What should be standard for reviewing ordinance amendments?

i. Treated as judicial act (stricter standard)

1. Act effecting individual part of property (affects small number of people) 

2. resembles judicial action ( fact-based judgment affecting one party
3. City council more succeptible to capture  by local interests

4. This is a lower order of power, more review warranted

ii. Legislative Act (lower, rational basis standard)

1. council acts as legislative body

2. they are elected

3. wary of court asserting power over more local officials and elected officials

e. Comment strange that individual exception gets more review than re-zoning entire area

i. zoning is of larger magnitude, seems like larger project could entail more political abuse

ii. BUT zoning is  a more public process

f. Dissent 

i. logical to impose stricter standard of review for local exceptions to zoning 

ii. implies more adjudicative in nature, and closer review

iii. Seems strange that individual exception gets more review than re-zoning an area

1. zoning is of larger magnitude

2. seems like larger project could entail more political abuse

3. BUT it would be a more public process
VII. Aesthetic Zoning ( 
a. State ex rel. Stoyanoff v. Berkeley  (modern house case)
i. FACTS: Stoyanoff wants to build a new house in very modern style (see p. 1014) and community objects.  Under terms of city ordinance, developer has to go to architectural board (made up of architects) for approval in order to get permit (must be in conformity with general design of neighborhood)
iv. Main issue: Are standards specific enough, or are they void for vagueness?  (due process challenge)

v. Three doctrinal issues:

1. Is there sufficient authority in state enabling act for board to exist?
a. Holding:  Yes

2. Is aesthetic goal permissible use of police power?

a. Holding dodges the issue - About property values; maintaining property values is an acceptable objective 
3. Are standard sufficiently specific?

a. Holding: Not void for vagueness

vi. Holding in general: Stabilizing of property values is a legitimate objective of zoning.   Property values affect the tax base of the community.  Regulation not arbitrary or unreasonable when basic purpose serves general welfare

1. Defer to expertise of board

2. developer in nearby jurisdiction who indicated that construction of proposed residence would have adverse impact on property values
b. Anderson v. City of Issaquah (shopping Center case)
i. FACTS: wanted to build shopping center but denied by development commission regulations: Compatible with adjacent buildings, Quality of design and relationship to natural setting, Colors, “appropriate proportions” of windows, doors, eaves, etc., Avoid “Monotony of design”

ii. Issue: vagueness of zoning requirements and architectural board standards.

iii. Holding: Void for vagueness and vague as applied by development commissioners.  

1. Due process ( regulations must be written so a person can reasonably understand them
2. Terms were totally subjective; left Π in impossible situation.

c. Private Aesthetic Regulation: Rhue v. Cheyenne Homes, Inc. (moving in old house)
i. FACTS: Action to enjoin Rhue, who had not submitted plans to architectural control committee as required by protective covenant, from moving a 30-year-old Spanish style house into a new subdivision which was about 80% Improved and which contained only modern ranch style or split level homes. Trial court awarded injunction. Rhue appealed
ii. Holding: under evidence, including disclosure that house would devalue surrounding property, refusal to approve plans would be reasonable, in good faith and in harmony with the purposes declared in the covenant. Judgment affirmed.
iii. Should private bodies and public bodies be subject to the same standards?

1. effects of the decisions are the same.

2. Private covenants are entered into by choice 
3. Notice ( private covenants list restrictions

4. Duty of representation – only owed to people who buy in.

5. More checks on public entities

6. Lower standards Promote autonomy – people opt in
7. Lower standards make it harder to protect minorities and people w/ idiosyncratic tastes

d. Freedom of Expression: City of Ladue v. Gilleo
i. FACTS: Local ordinance restricting putting up signs on property, except for real estate signs.  Gilleo put up an anti-war sign.

ii. Holding: May not enact blanket prohibition against signs on residential property
1. Violates First Amendment free speech 

2. Important and unique means of communication: sign in front of house identifies speakers, inexpensive

3. While city can regulate time, place, and manner of speech, cannot cut off entire mode w/o leaving reasonable alternative.
iii. Ladue’s policy considerations: Aesthetic value (clutter), Economic considerations (property values), Traffic
e. None of these cases explicit say that an aesthetic consideration by itself can be an acceptable motive. What would the court say?
i. There should be some freedom of architectural expression

ii. Limited role of aesthetic considerations ( subjective but valid

iii. Real underlying concern is property values
iv. Focus on two problems: 

1. freedom of expression

2. Regulations will Inevitably be arbitrary
v. Should people be allowed to sell their right to personal expression?
VIII. Judicial Review ( Village of Belle Terre v. Boraas (six students live in house)
a. Zoning ordinance restricting dwellings to single family, or two or fewer people unrelated living together.  City says ordinance is to prevent over-crowding, keep rents down, and reduce traffic.  Action against owner and tenants of house w/ 6 college students living in it.

b. Holding- DOUGLAS – no violation of fundamental rights

i. bears rational relationship to permissible state objective

ii. ordinance falls under police power (not limited to eliminating filth, stench, unhealthy conditions)
iii. power can be used attempt to promote family values, youth values, blessings of quiet seclusion and clean air

iv. concept of public welfare is broad and inclusive
v. [no real analysis of ordinance]
c. Dissent ( Marshall 

i. strict scrutiny applied

1. compelling and substantial government interest

2. Fit between the means and the ends ( Does the measure attempt to achieve desired end while interfering in narrowest way possible.

ii. Over-inclusive ( there may be people living together in a large house, who don’t own cars and won’t create noise or traffic

iii. Under-inclusive ( doesn’t include large families living in small houses who may have lots of cars and create noise

iv. fundamental rights to privacy, freedom of association

v. restricts rights of people to choose a lifestyle
d. Important Issue:  Standard of judicial review for zoning ordinances
i. Strict ( Court should protect the public interest.

ii. Douglas ( Inefficient for courts to apply strict scrutiny due to volume of ordinances

iii. Middle Approach ( strict scrutiny if the ordinance touched certain rights.  This is in fact the way the law works
IX. Social Inequalities ( Southern Burlington County NAACP v. Township of Mount Laurel 
a. Municipalities regulations were not providing housing opportunities to low-income families

b. Holding:
i. Techniques that have effect of increasing pricing, keeping out low-income people, blacks and Hispanics

1. single-family detached homes ( Keeping housing prices up

2. Limiting number of  bedrooms is an attempt to limit the number of children living there ( keeps taxes down

3. City is not doing anything to rebuild houses in low income areas

ii. measures were not deliberately meant to keep people out.  Real motives may have been: Fiscal zoning, Keep tax rates down and Property values high, Keeping number children down keep education costs low.

c. Specific remedy ( Give municipality chance to fix their zoning actions by removing restrictions, etc.

d. Creates an affirmative duty on developing municipalities to provide their “fair share” of the regional need for housing for low and moderate income people.
i. doesn’t define what a fair share is

1. duty is rooted in New Jersey Constitution

e. Subsequent history – impact was statewide
i. Mount Laurel II (  extends duty to all municipalities

1. “Builders’ remedy” ( court can allow a builder to build in a municipality if municipality is not fulfilling its Mt. Laurel obligations.

2. Gives municipality incentives

3. Gives private actors incentive to allege violations

ii. In response to ML II, state passes Fair Housing Act

1. Creates process for states

2. contribution agreements ( suburban areas can pay urban areas and in so doing help achieve Mt. Laurel obligations w/o changing zoning
iii. Mt. Laurel III ( upholds Fair Housing Act
f. Obstacles to zoning reform– why hasn’t Mt. Laurel succeeded?

i. Other infrastructure (i.e. public transportation) required for poor people to live in suburbs

ii. Opt out provision is attractive – may undermine purpose

iii. Faulty assumption that people in cities would rather move to suburbia

iv. Lack of information

v. Political resistance in the suburbs ( Mt. laurel required them to consider regional needs

vi. underlying economic incentives

1. Tibout hypothesis ( 

a. People vote with their feet

b. Having many municipal governments allows people to choose between governments that offer a set of benefits meeting their needs

2. If poor people were allowed to move, people w/in communities may not receive the level of services they really want ( 

a. poor people may move in and demand those services too.

b. Poor people may not demand same level of services

3. Argument that exclusionary zoning is inefficient:

a. Requires people to commute long distances

b. Externalities created 

i. Promotes concentration of resources in particular areas

ii. Will have communities with very low tax bases and unable to provide resources to communities

iii. Societal costs from creating pockets of disparate need

c. Depends on a number of assumptions: People may not focus on some of the things Tibout thinks they do

vii. No broad scale commitment to undermining exclusionary zoning completely ( allows it after a threshold commitment
g. Alternatives for eliminating exclusionary zoning

i. Lobbying the state legislature –

1. ask them to take measures to prevent exclusionary zoning

2. State legislature did this after Mt. Laurel II

ii. Remove incentives that promote exclusionary zoning: de-coupling educational finance from property taxes
iii. Cash transfers to builders or potential buyers

iv. Urban renewal (“revitalization vs. deconcentration”)

1. people may not want to wait 20 or 30 years for results
2. BUT may lead to gentrification
3. “low income” people can often be artists with other means

Part IV – Takings
Introduction

I. Government acquisition of land with compensation

a. 5th Amendment – private property can’t be taken for public use without just compensation

b. Eminent Domain – power of government to force transfers of property from owners to itself

c. Justifications for the Power to Take

i. Avoid the problem of hold outs – prevent monopolization of land; would be very difficult for government to complete projects (e.g. railroads) without eminent domain

ii. Argument that government created private property in the first place as a justification for takings (???)
d. Reasons to require compensation

i. Expressive function – declares we are a society that protects individual rights

ii. Cost internalization - Forces government to take into account full costs of actions 

iii. Fairness – don’t want individuals to be singled out for bearing burden
iv. Protecting investment – People will under-invest if there is no guarantee of compensation in case of government taking
v. Political process justification – we need compensation to protect discrete and insulate minorities within society who are least likely to use the political process to their advantage and most likely to fall through the cracks
e. Arguments for and against takings:
	Arguments for Takings clause
	Concerns

	Efficiency – promote pareto - Government won’t take into account the costs of its actions unless it has to pay compensation.
	Addresses one sort of efficiency but not another 

	Protection of investment (prominent arg.)

Need to achieve greater good
	Who’s good is this?

People will over-invest to drive up values

	Lockean labor argument 

Personhood interests – autonomy interests
	Ambiguous public use standard, Transaction costs in providing compensation.  Why should we compensate idiosyncratic tastes?

	Disciplining government to prevent abuse

Without it, there’s tyranny of the majority
	public use by definition benefits society

	Fairness argument:

Demoralization costs would outweigh other costs
	More fair to benefit the society as a whole

How might we judge fairness? Notice?  Wealth?  Will actions harm a discrete minority?

	There’s nothing special about government:  Composed of the people, so we can hold it to similar standards
	Government is obligated to look out for the greater good.  It has special rights and responsibilities

	Expressive function of the takings clause:

Define society as a society that values private property
	


II. Rules
a. Permanent physical occupation (Loretto)
b. Nuisance abatement (conferring public benefit) not a taking (Hadacheck)
c. Preventing public harm, NOT a taking; conferring public benefit is taking (Hadacheck)

d. Must actually take away a property right (Penn Coal)

e. Balancing Test: economic impact, impact on investment backed expectations, character of regulation (Penn Central)

f. Taking must take 100% value of property ( Scalia rule (Lucas)

III. Doctrinal analysis of takings (handout)

a. Is the regulation affecting a property interest?
i. There must be a property interest affected.
ii. Penn Central ( air rights amount to a property interest

iii. Go back to arguments from first part of course ( Different justifications for property rights

b. Is the government acting for a public use?
i. What’s the standard for public use?

ii. See Poltown, HI, Kelo
c. Do any of the per se rules apply?

i. Hadacheck (But what is status in light of Lucas?)

ii. Loretto

iii. Lucas

d. Balancing test (Penn Coal, Penn Central)
i. Economic impact (what is the denominator)

ii. Extent of interference with distinct investment backed expectations 

1. What were property holder’s expectations?  

2. What counts as an expectation?

iii. Character of action

iv. Average reciprocity of advantage.

e. Only applies to executive/legislative actions.  Doesn’t apply to judicial actions under U.S. Constitution.  Should there be compensation for judicial takings?

i. E.g.  Should court be forced to compensate all those whose claims would have been blocked if Palazzolo had lost.

ii. Lack of power of purse (no political contributions)

iii. No tyranny of the majority.

iv. Are courts in essence levying a tax?  Do they have the power?

v. If we’re just concerned about effects on particular groups, we should be concerned regardless of who is decision-maker.

Public Use

I. Poltown

a. Background (  Detroit was proposing to take a particular area and give to general motors to for a plant

i. Economic decline in the auto industry

ii. Care makers moving away to sunbelt states

iii. GM wants land for new Cadillac 

iv. Poltown not a blighted area, but not prosperous: urban; Polish, Black, recent immigrants from Europe and Middle east

v. Displaces a thousands of people

vi. GM builds plant and employs 3,000
b. City: Would bring jobs, Generate higher tax revenue
c. Court: Standard is deferential – if legislature thinks public use, it is public use

II. Hawaii Housing Authority v. Midkiff

a. FACTS: HI statute provides for eminent domain and redistribution aimed at creating more fee estates.
b. Is Hawaii’s land reform legislation reform a public use?

vi. Historical oligopoly on land

vii. Agency can change property when a certain number of landowners apply for a condemnation 

c. O’CONNOR ( Deferential standard
i. Public use clause of Amend V does not proscribe exercise of eminent domain power where such is reasonably related to  conceivable public purpose

ii. More widespread land ownership would allow for diversified development and add stability to state’s economy

iii. Objections don’t have to be realized – don’t have to prove that measure will actually result in order to establish that package is for public interest.  Must simply have reasonable belief
IV. County of Wayne v. Hathcock
a. Overturns Poltown
b. Wayne County wants to condemn  ∆s’ property for 1300 acre business technology park near Metropolitan Airport
c. Holding: Not a public use.  Three situations
i. Public necessity (e.g. “instrumentalities of commerce:” e.g. railroad, highway) ( generates public benefit, existence depends upon use of land that can only be assembled by government
ii. Private entity remains accountable to public in use of property (enforceable obligations)
iii. Selection of land based on public necessity ( act of condemnation itself rather than subsequent use, is a public good  (e.g. slum clearance).

iv. Generalized economic benefit doesn’t fit into these.
V. Kelo v. City of New London 
a. FACTS: New London is proposing to redevelop water front area.  7 people don’t want to sell to city.  Development corp initiated condemnation actions.  Petitioners arguing for a higher level of scrutiny
b. Issue:  What is the standard for takings? What is a public use?
c. Petitioner’s arguments
i. “Economic development” is vague and too broad.  Would allow you to justify too much

ii. Private users stand to gain

1. public benefit is incidental

2. This is about helping Pfizer

iii. No guarantee this will continue to promote public welfare in the future

iv. Deference to private property rights trump legislative deference
b. City arguments
i. Need for deference to legislature – follow scheme unless unreasonable
ii. Not too vague
iii. Necessary development measure: new jobs, taxes, urban renewal
iv. Public benefit – private benefits are incidental
v. Economic development enhances the value of private property rights.
c. Distinguishing Midkiff and Poltown 
i. Midkiff the only way to get to goal of redistribution was to take land
ii. Poltown was about removing urban blight
d. Dissent: 4 question test 

i. constitutional? (P’s burden)

ii. Primary intent to benefit private party? (P’s burden)

iii. Public benefit? (D’s burden)

iv. Is condemnation reasonably necessary to plan?  (P’s burden)

v. Adjusting burden of proof will balance the test
VI. Setting a standards for review of Takings
a. Compensation variation

i. Instead of changing standard for takings, change formula for compensation

ii. Take into account idiosyncratic preferences/personhood interest

iii. Allow people whose properties are taken to benefit from their increase in value

1. Helps Account for externalities of pushing people out

2. Lockean objection – they didn’t contribute to development

iv. How can the courts possibly put a valuation on these idiosyncratic interests??
b. Private insurance – owners would pay premiums against takings.  Problems

i. Insurance companies would get a windfall.  

ii. Adverse selection problem – people who would buy insurance are the ones at risk of losing their homes (market could correct) 

iii. Moral hazard problem – People would no longer be concerned about government takings

c. Arguments in favor of raising standard
i. deter from governments making plans that will benefit private industry

ii. avoid legislative capture by private interest
iii. impose greater evidentiary burden on legislature

d. Problem with raising standard ( 

i. How to rewrite the standard without have to constantly review development plans
ii. How to weigh public vs. private interest
e. Tension

i. Deferential standard – potential for government error 

ii. Higher level of scrutiny – judicial error.

iii. Kelo court is asking where is the greater risk?
iv. People making decisions aren’t the ones who have to pay; they’re just decision makers
Physical Takings
I. Bright Line Rules ( Loretto
a. FACTS: Loretto buys apartment house on 105th ST.  Cable company has been authorized to keep boxes on the roof and run wires down building

b. Holding: MARSHALL’S Per Se Rule: Permanent physical occupation amounts to a taking and requires compensation.
i. Suggests something special about physical occupation

1. Right to exclude is an important right!

2. promotes autonomy ( establish a “zone of their own”

3. right to exclude is a predicate to property being alienable

4. May be fundamental to people achieving/embodying personality in property

ii. Why is permanent different than temporary?

1. Not caught in categorical rule if invasion is only temporary

2. Harm is greater for permanent

c. Dissent: Can’t tell whether it’s permanent or not ( cable wire could be removed

d. Distinction: ordinances requiring landlords to install mailboxes are not takings:

i. Landlord does it himself

ii. landlord gets to choose where he puts them, how he puts them in

iii. Landlord can’t dictate location of cable wires and manner of installation

iv. On the other hand, landlord has to pay for mailbox, but not the installation of cable wires and cable box.

e. Loetto’s property value actually increases in this case.  Does this take away from her claim?

v. Lots of things don’t devalue property, and people still object

vi. Why would she mobilize if it she didn’t feel devalued?

vii. Sshe’s paying for the increased value through property tax!

f. Advantages/disadvantages of bright line rule

viii. Advantage: predictability

ix. Disadvantage ( less clear rule may facilitate negotiation and more efficient outcome
Regulatory Takings
I. Hadacheck v. Sebastian (Brick-making banned – Nuisance abatement NOT a taking)
a. FACTS:  Π produces bricks on property with valuable clay.  Ordinance passed by LA after it annexes area prohibits brick production – reduces value by 87.5%.  
b. Issue: May municipality regulate business operations to prevent public harm?
c. Holding:  This wasn’t a taking ( Even though he could no longer make bricks on property, there were still other uses he could make of the property.
i. There must be progress.
ii. Not a nuisance per se, but fumes and dust had caused sickness and serious discomfort.
d. Categorical Rule: Nuisance abatement is not a taking.  Governments can regulate a nuisance w/o paying for it.
i. State may regulate a business that’s detrimental to health and comfort on the grounds that state finds business to be a nuisance
ii. State can deem activity to be a nuisance w/o doing a taking
iii. Alternative phrasing “When state acts to protect public against a harm that is not a taking.  But when a state acts to confer a benefit that is a taking.”  
1. How do we distinguish between conferring a benefit and protecting the public: 
e. Strong deference to legislature ( State can basically deem activities to constitute a nuisance, even if at common law, they woulnd’t be a nuisance
i. legislature is more responsive to the community 
ii. Police power is Hardest to limit
iii. In the name of progress sometimes people have to suffer.
iv. Investment of money should not prevent government from controlling.  
f. Distinction from Spur: city acting in public interest different form private developer was acting for profit
II. Penn Coal v. Mahon (subsurface mining – must prove “property right” to est. taking)
a. FACTS: Mahon purchased property (surface rights), but three was a clause preserving mining rights beneath the house to Penn coal.  PA statute (Kohler Act) requires coal companies to avoid subsidence.  Homeowner sues seeking injunction when coal company wants to mine beneath his house.
b. Questions:  Is PA statute a taking?  (Facial challenge to statute)
c. Holding:  Coal companies win.  When regulation goes too far, it’s a taking
i. In order to make a takings claim, you have to say that a property right is being taken.

ii. Property right may be regulated pursuant to police power, but if such regulation goes too far, it becomes a “taking” (Amend V, XIV)

iii. There is a property right in the support estates
iv. Kohler Act not about regulating nuisance ( private interests, which exceeds police power
v. Limited public interes in protecting Mahon’s surface rights
vi. Act is Paternalistic ( can’t bail out the people who didn’t have the foresight to bargain for rights below the surface
vii. State has gone too far ( eliminated this valuable right
d. Dissent (BRANDEIS): No taking occurred; statute is prohibition of a noxious use 
i. Subsidence is an issue of public safety and welfare
ii. Purpose is public, and state has the power to protect public policy. 
iii. Brandeis is redefining the denominator for “diminution in value” ( views right broadly (possession and mineral rights, not just mining use)
iv.  [is there an idea that they could still mine and put up supports?]
v. Federalism: Deference to state legislature
e. Main features
i. Balancing test

ii. Denominator question
1. broad conception ( less likely to find taking
2. narrow conception ( more likely to find taking
iii. Regulatory takings ( First case that suggests regulation can be a taking
iv. Coal companies continued to pay for repair of subsidence even after the statute was struck down.
1. PR ( keep the community happy
2. Profitable ( Made more money mining and paying for collapses.
III. Penn Central Transport. Co. v. New York ( Grand CentralStation; balancing test

a. FACTS:  Company wants to build office towers over grand central station.  Submitted two designs (one leaving façade as it was).  Don’t get ordinance because of historical regulation.  Sue for taking of air rights( (as applied challenge).  Trial court says taking.

b. Question: May city place restrictions on development of individual historic landmarks without affecting a taking?

c. Holding:  Landmark restrictions are not a taking
i. Legislation designed to promote general welfare commonly burdens private parties
ii. NY law is substantially related to promotion of general welfare.

iii. Still allows Penn Central profitable sue of terminal

iv. TSD’s compensate for loss of air rights.

v. Balancing test
1. Economic impact (  How significant is diminution of value?

2. Impact on “distinct investment backed expectation” (Reasonable Investment Backed Expectations)

3. Character of the regulation?

d. Dissent: (REHNQUIST) Taking

i. NY has imposed cost on a few individuals

ii. Air rights are an important “stick” in bundle of property rights

iii. Average Reciprocity of Advantage is paramount
e. NOTE: Majority (and city) take a broad view of property right, whereas Penn Central takes a narrow view (air rights only).
f. Transferable Development Rights (TRD’s)
i. Like emissions permits, fishing rights, etc.
ii. Cap set on total amount of development allowed; parties can trade and sell
iii. Argument against TRD ( Value is subject to manipulation by municipality; therefore, they can’t use them to count against takings
IV. The Brennan Balancing Test
a. Economic Impact
i. Concept introduced in Penn Coal.  Value reduction is not definitive, but It’s an indicator

ii. Denominator – effected by broad or narrow view
iii. Court tries to emphasize that not all rights have been taken
b. Distinct Investment Backed Expectations

i. Don’t interfere with primary expectations concerning use of the property..
ii. How do we decide what expectations are?
1. How property has already been used?  What has been relied up?
2. Moral hazard problem in recognizing whatever people claim as expectation.
3. Expectations at time of purchase? 
4. Do expectations matter in the case of a gift?
iii. Demoralization costs in denying expectations ?
c. Character of the regulation 

i. Public program adjusting the benefits and burdens of economic life less likely to be taking
ii. Example ( Taxes: public program, would be a taking if you taxed somebody 100% of wealth, can reasonably expect to pay taxes., Need for stability.
d. Average Reciprocity of Advantage (Dissent)
i. Can you say that the person who is being burdened by regulation is also benefited?
ii. Depends on how specific a benefit you are looking for
V. Lucas v. South Carolina Coastal Council (SC beach front property) Bright Line

a. FACTS:  Man denied ability to build on waterfront lots designated as “beaches” by Beach Front Management Act.  Trial Court finds there’s a taking
b. Holding (SCALIA): There was a taking

i. Taking if 100% reduction in value of property

ii. Exception:  Restrictions that regulation was posing simply codified restrictions that already inhered in title (nuisance in state law)
c. Objections:

i. Fairness: 100% gets compensation, 95% reduction in value bears loss
ii. Denominator issues ( Determining 100% wipeout depends on what you see as property interest; trial court made finding of 100% wipeout, so Scalia didn’t have to face the issue
iii. Exception unclear ( Scalia doesn’t provide too much guidance about when a restriction inheres in the title. Inheres in title if it is part of nuisance law standard (which is malleable)
iv. Is Scalia trying to transfer authority from legislature to courts?

1. Scalia is usually big on separation of powers

2. Why would he rely so heavily on Piguvian idea of nuisance law?

3. Maybe concerned about malfunctions in legislative process

VI. Mariner
a. FACTS:  Canadian Case.  Property owners prevented from building on beachfront lots

b. No takings clause in Canada ( Expropriations Act

c. Π’s argue that this is a regulatory taking

d. Court: Not regulatory takings jurisprudence in Canada (Only three cases)

VII. Palazzolo
a. FACTS: Rhode Island coastal property developer runs into problems because property was covered by coastal wetlands.  

i. Corporation bought land

ii. Stopped paying taxes

iii. Palazzolo gets land

iv. By the time he acquired property regulations were already in place

v. Palazzolo’s two development proposals were rejected; he sues.

f. Issue: What should be the impact of notice ?Is purchaser of successive title holder barred from bringing a takings claim by mere fact that title was acquired after effective date of regulation?  Does notice present automatic bar to taking claim?
g. Question: Does notice represent automatic bar to taking claim?

i. No bar from brining action by mere fact that title acquired after effective date of regulation ( implies that fact that he had notice could be relevant to takings analysis

ii. Agree with lower court decision that all economically valuable use had not been denied ( still could develop uplands portion
h. Lucas claim ( Not all value taken

i. Balancing ( case by case basis ( notice may affect IBE

j. Fairness objection: People who acquire property with regulations may be getting a windfall if thy can get a takings claim.

k. Defending the rule:  If purpose of takings clause is to discipline the state, fact that individual acquires without notice should be irrelevant.

l. NOTE:  Doesn’t say when regulation should be a background principle, rather than a relevant factor.  When should that be?

Mass Takings and Global Takings

I. International Takings

a. Vicki Been: No justification for including takings protections in international treaties

i. Go through standard arguments for domestic takings

ii. Shows don’t apply to international arena.

b. Lowen
i. Example of flavor of what’s being considered in Chapter 11 NAFTA judgments ( Seems to be abuse of judicial discretion

ii. Risk that foreign investors get higher level of protection than domestic

a. Argument: Helps developing country ( insurance for investors that they will be protected in foreign countries will stimulate investment.

c. Provisions like Chapter 11 were introduced by developed countries (US looking to protect investors in Mexico)

d. Short term good (might attract investments), but long term bad (prevent enacting environmental regulations).

iii. Medaclad decisions frustrated Mexican plans for higher level of environmental regulation

iv. Assumes that takings jurisprudence won’t evolve.

II. How should the law respond to historical takings?
a. Aboriginal title ( How do we correct past injustices to indigenous peoples.

b. Justifications that law has traditionally used for property rules 
i. Natural Law (Johnson v. M’Intosh) 

ii. Economic efficiency
iii. Competence of different institutions to make property rules

Ins v. AP ( BRANDEIS dissent courts shouldn’t create property right in the news, because that is legislative function.
c. Role of political and economic power.
III. Use of property to achieve distributive justice; (Harris article ( Whiteness as property)
a. Property is a product of social and economic circumstances
i. Top of page 3 ( assumptions, privileges and benefits that accompany status of being white have become a valuable asset

ii. Arguing that Whites in American society have a particular form of property that Blacks don’t have.

b. Attempt to force redistribution of economic values gained from whiteness

IV. Reparations lawsuit

a. Attempt to achieve distributive justice

b. Role of property not as clear as in Harris article.

c. Political context: 
i. 1990’s movement combining class action law w/ human rights law.
ii. Suit against Swiss Banks to reclaim assets of Jews deposited between 1933 and 1945.  Swiss profited in other ways through business with Germans ($1.25 million settlement)
iii. Slave labor case against German companies seeking reparations.  (several billion dollars in settlement)

iv. Case draws on slave labor litigation, but no precedent because of settlement.

d. Lockean Perception of property rights
i. Count VI “Conversion” (p. 2) ( Must prove property right
1. Claim that ancestors had rights to their bodies and their labor.
2. Π’s have right to obtain value from ancentors’ labor
ii. Count VIII “42 USC § 1982” ( even clearer
1. Denied slaves value of their labor
2. Π’s ancestors’ and their descendents’ rights to inherit and convey property have been violated.
iii. Very expansive view of inherent property rights (not only slaves’ rights, but Πs’ rights as inheritors)

V. Both Harris and Reparations Πs have agenda of redressing wrong, but both use property in different ways. Harris might be an inferior strategy
a. pros: 
i. government gets to use police power to redistribute
ii. Property as more than physical entities
iii. Makes claim on general societal basis
b. cons: 
i. whites could invoke due process
ii. This overshoots ( courts will say “this isn’t a judicial function”
iii. Harder to swallow than reparations idea ( 

1. goes against how our culture views property

2. Makes everybody a culprit of racism.
3. Alienates and implicates the majority

4. Seems more like a political strategy than a legal strategy
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