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PROPERTY OUTLINE – WYMAN Spring 2005

GOALS OF PROPERTY LAW

· Encourage efficiency (Pierson and Ghen)
· Encourage people to report that they found a lost item
· Encourages efficiency by allowing alienability.
· Locke’s Labor Theory (McIntosh)
· Natural Law (McIntosh)
· Positive Law (McIntosh)
· Personhood (Radin)
· Allow people to exclude others from their property
· People have property rights as a bundle of sticks (Moore)
· Encourage creation of property (INS) – you need to give monopolies to foster growth
· Overcome freerider problem by making things exclusive to one person (INS, Demsetz) 
· Internalizes externalities (Demsetz, Fisheries)
THEORY

1. GOALS OF PROPERTY LAW

· Encourage efficiency (Pierson and Ghen)
· Encourage people to report that they found a lost item
· Locke’s Labor Theory (McIntosh)
· Personhood (Radin)
· Encourage creation of property (INS) – you need to give monopolies to foster growth
· Overcome freerider problem by making things exclusive to one person (INS, Demsetz) 
· Internalizes externalities (Demsetz, Fisheries) If we didn’t regulate, people would use the property in a way that imposes costs on others.  This internalizes externalities.

· Fairness

2.
WHY DO WE ALLOCATE PROPERTY RIGHTS?

· Personhood

· Labor theory
· Limit transaction costs
· Promote trade and investment
· Internalize externalities
3. FIRST IN TIME: 

· Cheapest rule

· No external costs posed on others when the 1st person who gets it has it

· Gives the person who finds it the incentive to develop it – very important
· Provides security and a bright line rule
4.
FINDERS Why do we give finders rights?
· Locke’s labor theory

· Helps lost and found since the finder will disclose that he found something in order to claim rights.

· Protects the true owner who may have a hard time proving that he really is the true owner

· Protects those that lends things to others

Arguments for and against “Finders Keepers losers weepers.” i.e. I found it tough luck

For: 

-
Reduce litigation

· People will be more careful

· The finder can invest the property he found

Against:

· Personhood argument

· Might foster overinvestment in finding things

· Might incite people to try to get property back on their own.  Vigilante law. 

5.
When will a court not be in a good position to decide a property rights dispute?

· Information: There are multiple claims to the land and the court lacks sufficient information
· Legitimacy: Negotiation is fairer b/c the aboriginals are not fairly represented by our government.
· Stare Decisis/Flexibility: A court decision creates rigidity
· Power settling: The issue here is about negotiating power btwn parties, not just a land claim
· Passing the buck: Court might be passing the buck b/c it doesn’t want bad PR.  
6.  WHEN SHOULD WE GIVE LEGISLATION DEFERENCE? 

Legislative Deference – Brandeis in his Dissent in INS v. AP argues that the legislature should decide this issue b/c:

-   Leg will have more facts to decide the issue

-   Leg could devise a creative regulatory scheme which the court cannot do

-   They are elected and so represent the people

-   The court should not be setting binding precedent

-   A regulatory scheme would be more encompassing whereas the Court might simply give a monopoly to one party.

DISADVANTAGES: Legislature might be swayed by interest groups
7.  COPYING

-   Holmes said that the legislature should 
Why is Copying unfair?

· Locke’s Labor theory – you can’t reap what someone else (the creator) has sown

Why should copying be fair?

· Copying would foster innovation and competition

· Leads to lower prices
AP should not have the right to the news

· There is a public policy reason for the public to have access to news (i.e. Brandeis Dissent)

AP should have the Right

· It’s unfair for someone to benefit from another’s labor

· Utilitarian: No one will provide news if they didn’t get quasi property rights.  

How do we calculate the value of AP’s property right?

-   Does AP get property right to the news itself or only the value it added to the news?  The court gave AP the full value.  Here, it’s hard to measure the incremental value.  
What about Locke’s Proviso that after Labor there must be enough left for the common good?

There are 2 meanings to Locke’s Labor theory:

(1) That there’s enough of the object itself left for the common good

(2) Even if there isn’t enough left, as long as public welfare is increased it’s ok. i.e. I print all the news in a paper improving the overall availability to the public.  

Does Locke’s Proviso give a reason not to give AP property right?

Yes – AP leaves less for INS

No – There is no scarcity of news

Scarcity

There are 2 sides to this coin: If the news is scarce, there is a need to provide a property right otherwise there will be no investment, or you can argue that since it’s scarce there should be no property right but rather available to all.  If the news is not scarce then property rights should not be provided b/c there’s more than enough for everyone.  
Public Good

Usually info is seen as a public good something which is hard to exclude people from and use by 1 doesn’t decrease the use by the other.  
8.  PROPERTY vs. LIABILITY RULE

· Property Rule – Someone who wishes to acquire a property right must do so by buying it subjectively from the seller, at a price that the seller establishes

· Adv: Lets market set the price instead of the court

· Disadv: Risks causing the seller to hold out and become a monopoly

· Given when transaction costs are low, i.e. between 2 parties

· Liability Rule – How much the person who destroys the property right must pay.  Or Damages.  This amount is set by the courts.

· Adv: Court sets socially optimal price level

· Disadv: market is controlled by government.

9.  THEORIES FOR ADVERSE POSSESSION

Theories for Adverse Possession:

(a) The court penalizes a true owner for sitting on their rights too long.  An owner should use the land or inspect to make sure no one else is.

(b) The law rewards those who improve property and fosters efficiency.

(c) Corrects deeds that were not correctly written

(d) Promotes efficient transfer of land by quieting others’ titles.  

(e) Gives personhood interest to someone who holds property over time

(f) Affirmation of the ‘status quo’ as in Johnson v. McIntosh.
10.  COMMUNAL VS. PRIVATE PROPERTY – See Demsetz on outline

10a.   EXTERNALITIES IN GENERAL
· PEGUVIAN – external costs were the result of one person harming another.  You figure out who was imposing the cost and then tax them

· COASE – An externality isn’t a result of one harming another, but rather the result of 2 people using resources incompatibly.  So instead, don’t focus on who was harmed, but rather focus on how you can reduce the cost to society at the lowest cost.  

· CALDER-HICKS- Society as a whole is better off even if 1 is worse of

· PARETO-SUPERIOR- No one is worse off and someone is better off.

GROCERY BAG CASE: Make people pay for the bags at grocery stores.  

Issue: Why use a PEGUVIAN regime in this case and pose a tax?

· Generally it’s hard to determine how much to tax.  Here it’s easy.

· Under Coase’s theory, in a world with zero transaction costs, parties will negotiate and buy out the other’s competing interest.  Here, it would be hard for so many owners to negotiate with the grocery store.  

· Since the City is a monopoly  it doesn’t have to bargain.  

· Transparency – consumers will know exactly what they’re paying for.  
11.  JUSTIFICATION FOR ESTATE SYSTEM
· Standardization reduces transaction costs.  Alienability does this by allowing for negotiation amongst individual parties. (but alienability also goes against the idea that we want people to invest and hold onto their estates.)

· Predictability 

· Protects the autonomy of O (but reduces that of A, B and C.)

· Internalizes externalities – without a strict regime, O’s would pose idiosyncratic interests and force the public to research each piece of land to find what each estate each possessor has.

· Encourages investment – if you know you have a vested remainder in something you’ll help someone take care of the property, etc.

· Recognizes personhood interests in O.  

Why DO WE ALLOW DEAD-HAND CONTROL?

· Encourages charitable giving

· Encourages investment b/c one can control land even after he/she is dead

· Personhood interests

· Autonomy

WHY DO WE REGULATE PROPERTY AT ALL?

· If we didn’t regulate, people would use the property in a way that imposes costs on others.  This internalizes externalities.

· Since transaction costs are high in the real world, we must create a regime.  

CONCURRENT OWNERSHIP
Why Does the law allow for concurrent ownership?

· 2 people together can monitor what the other is doing

· Causes both holders to take better care of the property b/c the 2 holders usually have some kind of relationship.  

· Land is worth more as one than split.  Economies of scale

· Fosters community

Dangers of Concurrent ownership

· Demsetz: leads to externalities b/c externalities are not completely internalized but are spread between 2 people.

· Danger of free-riding
· Hard to reconcile 2 conflicting uses of the property.  
NUISANCE

Why Do we have Nuisance law, letting the Courts regulate property?

· Transaction costs for parties to negotiate are too high so we need the court to step inHow.


· A court establishing a rule sets a precedent and helps guide parties.  

· Going to court is cheaper and easier than getting the legislation to remedy the problem. 

· Might help the conflict get on the political/legislative agenda

· Granting an injunction forces parties to bargain.

· Disadv: adjudication may freeze the right in time

· Disadv: 3rd parties may not be represented in the lawsuit.  

· Disadv: The courts don’t have technical expertise to know what might disrupt a company

· Disadv: the court is usurping legislative/executive power

· Disadv: Nuisance law is ex post.  It doesn’t prevent nuisances from arising

· Disadv: The court Is not setting a broad regulatory plan

Flaws in the 3 ‘unreasonable tests’

    a. JOST – very vague and gives courts a lot of discretion. (See Morgan),

    b. RESTATEMENT I – Information sensitive, sacrifices needs of individual for society’s needs, gives judges a lot of discretion, and the balance may change over time so a decision today could be different tomorrow.  (See Boomer).

   c. RESTATEMENT II – This test provides compensation for the least serious activities.   

PLANNED COMMUNITIES

Advantages

· Aesthetic Attraction

· People like the predictability of the environment

· Help provide for stable and secure housing market

· Controls nuisances and who can come in and out of the community

· Association replaces a municipal government making getting things done more efficient

Disadvantages

· Association regulates too much

· Certain groups of people may be barred from moving in to the neighborhood

· Tyranny of the majority of a self selecting group

· Kills architecture and individualism

· Costs may be imposed by the association

How involved should the courts get with Homeowner Association regulation?
=   Reasonable standard: Assumes the association’s rules are economically optimal and enforcing them helps sustain property values and so the court will defer to the association unless the rule is capricious, violates public policy, or is arbitrary.

=   Master deed vs.  Subsequent owners: Something in a master deed is given more deference than something enacted by subsequent owners.  
ZONING

Disadvantages:

· Keeps apartment building people away from single home people
· The rich and powerful could lobby for the best zoning
· Zonings are established based on interest groups lobbying
· DEMSETZ: With the growth of property rights and scarcity of land, zoning is a response to the scarcity of land.  

AESTHETIC REGULATION

Should Aesthetic regulation be a reason for zoning?

Yes:

· Maintains property values

· Maintains overall zoning plan

No:
· Tastes are individualistic and should not be regulated

· Aesthetic regulation is mostly arbitrary

PUBLIC V. PRIVATE COMMUNITIES
Should different standards apply to zoning regulation between public and private communities?

Higher standard:
· We need to protect public spaces more b/c more people have a right to those spaces

· We have faith that the legislature enacted proper zoning.

Lower standard: 

· You can foresee restrictions on private land but not on public land and so public lands should have a lesser standard.

· There is less notice for public zoning and so public zoning should be held to a lower standard.  

TAKINGS

Why do we allow ‘taking’ in the 5th Amendment? Government must compensate when taking property for ‘public use.’
PRO

· There are activities we would not be able to engage in b/c of ‘holdout’ problems.  (Demsetz)

· * Efficiency – We want to make everyone better off without making anyone worse off.  Further, the government will consider costs when it takes property.  Lastly, the government ensures efficiency in a high-transaction world.  

· *Promotes investment without fear of losing that investment

· Autonomy personhood interest (Radin).  We should compensate idiosyncrasies.  

· Locke’s Labor Theory.  B/c you own your labor the government must compensate you

· We need to discipline the government to prevent abuse. 

· *Fairness – it’s fair to compensate if the government takes.  Fairness dictates that compensation is only due when demoralization costs of the people exceed settlement costs (or transaction costs.)

· The government is not a special actor.

· Expressive Function – compensation expresses how much we value property rights.

CON

· Calder Hicks Efficiency – it’s more important for society as a whole to be better off
· People might over-invest if they know the government will compensate them
· The greater good is more important than an individual’s investment
· The individual’s investment might be idiosyncratic, and so the government should not compensate that.  (This is the lesser of two evils.  The government should compensate me, b/c I’d rather it not take my land at all.
· The government has enough political checks on it to use discretion.
Topic 1: Acquiring Property
1.   SOVEREIGNTY/FIRST IN TIME/CONQUEST: or “ My Dad can beat up your Dad.”
a) Johnson v. McIntosh (1823)- BB

    Facts:    The English King in 1763 proclaimed that no English citizen could purchase land from Indians, nor could the Indians sell land to any British citizen.  Johnson got title to the land from Indians whereas McIntosh received title from the U.S. government after VA had freed itself from British rule.  Johnson brought an ejectment action against McIntosh arguing that:

Issue: Is title of the discoverer superior to that of a purchased title from the vanquished?
Judgment: Yes.  Indians are merely occupants.
Reasoning: J. Marshall:

· DISCOVERY/FIRST IN TIME: The 1st person to find it gets it. 

· NATURAL LAW (G-D’s Law/LOCKE’S LABOR THEORY: Marshall notes that Natural Law poses some restrictions on Positive law, but applying it would be impractical and so he accepts Locke’s Labor theory that “you have property in your own body and therefore in your own labor and therefore you own the property with which you mix your labor, provided that there is enough left for the common good.”
· POSITIVE LAW – Statutes and regulations
· CONQUEST – Might makes right.  Plus, the Indians are savages
NOTE: Marshall puts limits on Positive law by invoking Natural Law recognizing aboriginal occupancy, though Positive Law wins out.

WYMAN: Johnson could have used force or negotiated or gotten police intervention.

How can we decide between 2 deeds?

· First in time: 

· Cheapest rule

· No external costs posed on others when the 1st person who gets it has it

· Gives the person who finds it the incentive to develop it – very important
· Provides security and a bright line rule
b) Delgamuukw v. British Columbia (1997) BB

Facts: The tribe claims certain tracts of land in B.C.  Their claims were based on § 35 of the Canadian Constitution Act which grants Constitutional protection for aboriginal rights.  
General Features of aboriginal title:

· It is inalienable – b/c the title is based occupancy
· Its source rests on physical occupancy of land
· It is a communal property right
· Aboriginals can use the land for uses that are not aboriginal practices or customs such as mineral rights, but must be used in a manner that is reconcilable with the basis of the aboriginals’ claim to title of the land. I.e. If they claim it important as a hunting ground, they can’t build a casino.
Test to prove Aboriginal Title – hard to prove b/c there’s little evidence
(1) The land had to be occupied prior to sovereignty

(2) If present occupancy is relied on to show occupancy pre-sovereignty, there must have been continuity of occupancy from now back to pre-sovereignty
(3) At sovereignty the occupation must have been exclusive

2 part test: When the government can infringe on title

(1) Infringement must be in furtherance of a compelling legislative objective (i.e. endangered species)

(2) The infringement compensates the aboriginals (by involving them economically or paying them.)
WYMAN: When will a court not be in a good position to decide a property rights dispute?

· Information: There are multiple claims to the land and the court lacks sufficient information
· Legitimacy: Negotiation is fairer b/c the aboriginals are not fairly represented by our government.
· Stare Decisis/Flexibility: A court decision creates rigidity
· Power settling: The issue here is about negotiating power btwn parties, not just a land claim
· Passing the buck: Court might be passing the buck b/c it doesn’t want bad PR.  
c)  The Castro Collection BB
Facts: Wealthy family had artwork confiscated by Castro in Cuba; family wants to make sure it’s not sold.
Issue: How would the Johnson court solve this case?

· Natural Law: labor gives entitlement to property so family should get it
· Sovereignty – Castro took over now it’s his

· Status Quo – would simply stay with Castro
2.   POSSESSION: (CAPTURE) “Round ‘em up”

POSSESSION has 2 elements:


(1) An intent to possess on the part of the possessor


(2) His or her actual controlling or holding of the property

a)   Pierson v. Post (1805) p.19 – NO CUSTOM? EFFICIENCY
Facts: Post was chasing a fox.  Pierson sees the fox jumps in and kills it.
Issue: Did Post have a property interest in the fox just by chasing it?
Judgment: No.
Reasoning: Mere Pursuit is not sufficient.  In order to get property rights you must possess the animal.  1st to possess gets it.  This can be done by mortally wounding or injuring the animal so as to deprive them of their natural liberty.   The policy reason for this is such a bright-line rule avoids quarrels and litigation.  
Dissent: The rule should be that a wild animal is acquired if the pursuer is in reach or has a reasonable prospect of taking the animal.  

Reasoning: Since foxes are problems to farmers we want people to expend energy knowing that if they do the fox will be theirs.  We should defer to custom and let that work itself out.
WYMAN: 
· The court does not award title to the fox unless the pursuer has ‘occupancy’ of the fox because it wants to foster competition, further the objective of capturing foxes, and have a rule that’s easy to administer.
· Note that the court ignores custom here.
WYMAN: If the fox was killed on Post’s land, it would belong to Post.  However, merely owning land does not give you title to an animal.
HYPO: If A killed a fox on B’s land and C steals it from A, who will the court find for?

Answer: SINCE PROPERTY RIGHTS ARE RELATIVE, it would find for A.  Relative to B, A was first in time and the fox is therefore his.  

b) Ghen v. Rich (1881) p.26 – CUSTOM/EFFICIENCY
Facts: P marked his whale with a lance.  It washed up ashore and Jim found it.  Jim then sold it to D.  
Issue: Did P have property rights in the whale b/c he caught it according to custom?
Judgment: yes

Reasoning: 
1) P did all that he could have done to claim title.  
2) If a local usage is embraced by an entire industry it is to be adhered to.  Otherwise, people wouldn’t go whaling if they knew that their labor could be snatched.  
3) The finder gets compensated
4) Custom is only applied when the application is limited to those working in it, it is recognized by the whole industry, is necessary for the survival of the industry, and works well in practice.

WYMAN: NOTE:  Why was custom used here and not in Pierson?  The objective of property rights is efficiency in capturing animals. Here, awarding the whale to the killer so he could go catch other whales, is efficient.
c) Keeble v. Hickeringill(1707)p.31

Facts: P had a pond with duck decoys to attract ducks.  D comes along and shoots a gun to scare them away.
Issue: Can damages be recovered for the malicious scaring away of wild animals of property?
Judgment: Yes.
Reasoning: Although no title to animals existed, P was using his land in a lawful manner and so had right of possession to the ducks based on ratione soli.  D interfered with that lawful use in a malicious and illegal way.
WYMAN: Both Keeble and Pierson had invested to acquire the animals, but the outcome is different between the cases.  The Pierson court incorrectly distinguished Keeble b/c here too the ducks were not in the P’s possession!
So what really explains the difference in outcomes?
In Keeble the court wanted to award the investor who cannot lose his share b/c of someone else’s spite (which is inefficient) whereas Pierson’s objective was to get rid of foxes in the most efficient manner.   Furthermore, Keeble is about a person’s livelihood of ducks whereas Pierson was about sport.  
HYPO: Greenpeace goes out to save whales stopping whaling in process.  Results under Pierson and Keeble?

Answer: Under Pierson the whalers could grab the whale b/c the boats don’t have possession.  Under  Keeble though, since the whaler’s livelihood is at stake, we can view Greenpeace’s actions as those of the guy shooting at the ducks to scare them away.
d) Popov v. Hyashi(BB)

Facts: Barry Bonds baseball snafu.

Arguments:

· Custom (may apply here)

· Sharing

· Punish crazy fans

· First in time

e)  Carol Rose Article (BB):
Point: A Clear Act toward possession is a good bright line rule and offers a possibility for others to object, facilitates trade, and rewards labor.
f) Radin Article (BB)

Point: People need property and control over resources in order to develop their personhood and feel secure.  Personal property deserves more protection unless the person is unreasonably fetishizing over it.
· There are 2 types of property: personal: Something which has an emotional tie (i.e. house, wedding ring, etc.) and fungible: something without emotional attachment (money).
RECAP: Why do we allocate property rights?

· Personhood
· Labor theory
· Limit transaction costs
· Promote trade and investment
3)  FINDERS and PRIOR POSSESSORS “Losers Weepers”
· COMMON LAW: The finder’s title is good against the whole world except for the true owner (or a prior rightful possessor – i.e. O loses watch A finds it loses it and B finds it. A can claim the watch from B.)  

· RULE: A Finder is a person who:

(1) Takes control of lost property

(2) Intends to maintain possession of the property

CASES:

Lingo: Conversion, Replevin (recover property + monetary damages), Trover (recover monetary value of item)
a)   Armory v. Delamirie (p.108)- PRIOR POSSESSOR RULE
Facts: P finds a jewel in a chimney sweep, D, a dishonest jeweler takes it and removes the stones.
Issue: Does P have a cause of action?
Judgment: Yes.  A finder of an item does not have absolute ownership but has title against all but the rightful owner (and prior possessors.) 
WYMAN: Damages here are the full value of the jewels b/c if the true owner returns, P would have to give him the full value.  
Why do we give finders rights?
· Locke’s labor theory
· Helps lost and found since the finder will disclose that he found something in order to claim rights.
· Protects the true owner who may have a hard time proving that he really is the true owner

· Protects those that lends things to others

b)  Hannah v. Peel p.111

Facts: P finds a brooch in D’s house which was unoccupied.  D did not know about the brooch which was lying in a crevice on the property.  Police give the brooch to D
Issue: Does P have a cause of action?

Judgment: Yes.  Even though D owns everything attached or under his land, he does not own something lying unattached to the surface if the true owner is unknown. Here, P is entitled to it against everyone except for the true owner who is unknown.  
WYMAN: The armory rule is not used here b/c the finder here is claiming rights against a homeowner not a dishonest jeweler.  
c) Bridges v. Hawkesworth: 
Holding:  A person who finds money on the floor of a store, gives it to the owner to advertise and then wants the money when the owner doesn’t come back.  HELD: the finder gets it.  Why? The money was ‘lost’ not ‘misplaced.’  The shop owner did not get any right to the money.

Policy: This rule helps people turn in what they find, and b/c the shop owner didn’t retain any rights.
d)   South Staffordshire Water v. Sharman:

Holding: Person hired to clean pool and finds rings at the bottom.  Held: The owner of the land gets the rings.  Why?  The person is an agent of the owner, and since the rings were embedded in the land they are part of the land.
e)  McAvoy v. Medina p.118
Facts: P finds a bag lying on the counter at a barbershop.  Barber said he’s hold onto it until owner came back.  Owner never came back and P demanded the money.
Issue: Does the finder of misplaced good on another’s property obtain title to the goods?
Judgment: No.  There is a difference between ‘lost’ and ‘misplaced.’  It all has to do with the likelihood that the true owner will return.  Since it was likely that the owner would return (even though she didn’t) the D is like a bailee, holding onto the property.
WYMAN: 

Arguments for and against “Finders Keepers losers weepers.” i.e. I found it tough luck

For: 
-
Reduce litigation
· People will be more careful

· The finder can invest the property he found
Against:

· Personhood argument
· Might foster overinvestment in finding things

· Might incite people to try to get property back on their own.  Vigilante law. 

4)   INTANGIBLES/CREATION
CASES
a)   I.N.S. v. A.P. p.60
Facts: INS was using the A.P.’s new stories in its publications.  It would obtain advanced publication of AP news and then use it in newspapers.  AP said it had all rights to the news.  INS contended that once the news was printed that right was gone.
Held: News itself obviously cannot be owned.  However, when 2 companies get their livelihood by beating deadlines the use of such news for profit is inappropriate. Once AP put it work in to get the news it has the right to it. Locke’s labor/Creation theory.
DISSENT: News, like all products of the mind loses economic exclusivity upon communication to others, and only through public property policy determinations does the right continue.  It’s in the public interest for the news to be available to the public.
COMMENT: Some point to this case’s first in time/creation principle.  

Legislative Deference – Brandeis in his Dissent argues that the legislature should decide this issue b/c:

-   Leg will have more facts to decide the issue
-   Leg could devise a creative regulatory scheme which the court cannot do

-   They are elected and so represent the people
-   The court should not be setting binding precedent

-   A regulatory scheme would be more encompassing whereas the Court might simply give a monopoly to one party.

DISADVANTAGES: Legislature might be swayed by interest groups
b)  Cheney Bros. v. Doris Silk Corp. p.64

Facts: P made scarves that were not patentable.  D copied a design and marketed it.  
Issue: Could P recover?

Judgment: No.  In the absence of a patent or copyright on a product, a man’s property is limited to only the tangible parts of his invention.  
WYMAN: 

Why do these 2 cases have different outcomes?

1) Cheney got enough benefit out of having their scarves in the market first, whereas AP needed court protection to get adequate benefit
2) Silk patterns are cheaper than the news and therefore require less protection

3) Copying news leads to less people trying to get their own news whereas copying silk actually spurs production

4) In INS the court is protecting the actual words as tangible property whereas in Cheney the court was protecting an intangible pattern.

-   Holmes said that the legislature should decide this issue.
Why is Copying unfair?

· Locke’s Labor theory – you can’t reap what someone else (the creator) has sown
Why should copying be fair?

· Copying would foster innovation and competition
· Leads to lower prices
AP should not have the right to the news

· There is a public policy reason for the public to have access to news (i.e. Brandeis Dissent)
AP should have the Right

· It’s unfair for someone to benefit from another’s labor
· Utilitarian: No one will provide news if they didn’t get quasi property rights.  
How do we calculate the value of AP’s property right?

-   Does AP get property right to the news itself or only the value it added to the news?  The court gave AP the full value.  Here, it’s hard to measure the incremental value.  
What about Locke’s Proviso that after Labor there must be enough left for the common good?

There are 2 meanings to Locke’s Labor theory:
(3) That there’s enough of the object itself left for the common good

(4) Even if there isn’t enough left, as long as public welfare is increased it’s ok. i.e. I print all the news in a paper improving the overall availability to the public.  
Does Locke’s Proviso give a reason not to give AP property right?

Yes – AP leaves less for INS

No – There is no scarcity of news
Scarcity

There are 2 sides to this coin: If the news is scarce, there is a need to provide a property right otherwise there will be no investment, or you can argue that since it’s scarce there should be no property right but rather available to all.  If the news is not scarce then property rights should not be provided b/c there’s more than enough for everyone.  
Public Good

Usually info is seen as a public good something which is hard to exclude people from and use by 1 doesn’t decrease the use by the other.  
C)  Calebrisi and Melamed
· Property Rule – Someone who wishes to acquire a property right must do so by buying it subjectively from the seller, at a price that the seller establishes
· Adv: Lets market set the price instead of the court
· Disadv: Risks causing the seller to hold out and become a monopoly

· Given when transaction costs are low, i.e. between 2 parties

· Liability Rule – How much the person who destroys the property right must pay.  Or Damages.  This amount is set by the courts.
· Adv: Court sets socially optimal price level

· Disadv: market is controlled by government.
d)  Moore v. Regents of the University of California p.88

Facts: P has rare leukemia cells.  University keeps them, patents them, and makes a load of money off of them w/o telling P.  P is claiming a conversion.
Issue: Are human body parts property that D could have converted?
Judgment: No.  Moore doesn’t have property right in his own body parts.

Reasoning: A conversion can only be done if it intrudes on P’s property rights.  P does not have a property right for 2 reasons:
(1) The statutes limit the use of body parts so severely (i.e. that they must be destroyed) that P would not have any ‘sticks’ out of a bundle of rights to grab on to and establish a property right.

(2) The creation of a patent is a property right in and of itself which is now vested in the University.

DISSENT: No matter how few property ‘sticks’ are left, you can still grab on to one of those rights.  

WYMAN:
Majority 

· wants to encourage efficient medical research so allows the Univ. to get the property right

· promote the alienability of property to allow efficiency
· Property right in people’s bodies promotes slavery

· TRAGEDY OF THE ANTI-COMMONS: allowing property right in body parts may lead to someone blocking others from using it for research.

Dissent

· P had as much right in his own body parts as the Univ. did
· Fairness – it’s unfair for Univ. to profit w/o giving some of it to Moore.   

5) ADVERSE POSSESSION –A person adversely possesses and defeats all rights of the person with legal or record title if:
He possesses the property for a statutorily certain amount of time and uses the property as would a true owner.
******** USE THIS*** Theories for Adverse Possession:

(g) The court penalizes a true owner for sitting on their rights too long.  An owner should use the land or inspect to make sure no one else is.

(h) The law rewards those who improve property and fosters efficiency.
(i) Corrects deeds that were not correctly written

(j) Promotes efficient transfer of land by quieting others’ titles.  
(k) Gives personhood interest to someone who holds property over time

(l) Affirmation of the ‘status quo’ as in Johnson v. McIntosh.
Elements of Adverse Possession – The adverse possession must be
(1) Actual – this gives notice to the actual owner, and indicates the possessor’s claim to the property.  To see whether something constitutes actual possession, see Van Valkenburgh.
(2) Open and Notorious – possession is visible so as to give notice to the actual owner.  The use must be of such character that a reasonable person would think someone is claiming the land. Small or large encroachment. Manillo.
(3) Exclusive – the possessor holds the land exclusive of the true owner.  Further 2 or more adverse possessors cannot claim property (but people can act in concert.) 
(4) Hostile or adverse – the possessor uses the property without the true owner’s permission or in a way inconsistent with the true owner’s rights. Manillo
a. Objective View – doesn’t matter what the possessor was thinking – easy to administer.
b. Bad Faith Subjective View – There is Adv. Pos. only if possessor had intent to hostilely take the land – promotes bad behavior, causes people to look after their property, reduces incentive to use property if you know someone can simply take it.
c. Good Faith Subjective View - There is Adv. Pos. only if possessor had intent to take the land but honestly thought the land was his (mistake.) – people may lie and say they ‘thought’ the land was theirs.  
(5) Continuous – the possessor must use the property as would a true owner in the same situation.  (i.e. as a summer home, perhaps.), and gives notice to the TO. Howard
(6) Under a claim of title or right   Van Valkenburgh.
(7) For the period of the statute of limitations – tacking, privity, etc. Howard
(8) Improvement, cultivation or enclosure – the legal test for an improvement is whether the actions are ones that true owners in a similar situation would do. Van Valkenburgh
Notes on Adverse Possession

· An adverse possessor can sell his rights: i.e. A adversely possesses for 10 years in a 20 year statutory limitation state, and sells the estate to B.  B will have the same rights as A, and so only has to wait 10 more years to fully possess the land.

· HYPO: B begins to adversely possess in 1995.  In 2004 there is a chemical spill.  Assuming a 10 year S.O.L. who is responsible?  A is. 

CASES

a) Van Valkenburgh v. Lutz (p.129) – Cultivation/improvement, claim of title
Facts: D bought lots 14 and 15 but used lots 19-22 to get to their land.  Further, they cleared lots 19-22, built a 1 bedroom shack, and grew vegetables on it.  P then bought lots 19-22 and told D to get their stuff of their land.  D removed some stuff admitting that the property belonged to P, but maintained that they had a right of way across the lots.  P erected a fence so D’s couldn’t cut across anymore.  D sues claiming adverse possession.
Issue: Did D have ‘actual possession’? Did D have a ‘claim of title’?
Judgment: No.

Reasoning:

· In order to have ‘actual possession’ there needs to be:
· An enclosure around the property; or
· Improvement on the land.  There was no improvement here b/c:

· The shack was too small and didn’t occupy the whole parcel
· The garden was not substantial

· Putting rubbish on the land (i.e. ratty shack) is not an improvement.

· There was no Calder-Hicks efficiency

· There was no ‘claim of title’ b/c D admitted that the property belonged to P.  

· Applies ‘subjective bad faith standard.’
DISSENT: 
· The D needn’t occupy the entire land – it only need be occupied enough to give the owner notice.
· The land was substantially improved

· Applies ‘objective standard’

WYMAN: 
Why did the majority find no improvement?
· Court views efficiency only in terms of Calder-Hicks – all of society must be better off, not just D.
· The Court is racist

· Doesn’t think it’s fair to give land to someone who knew the land was not his

b)  Mannillo v. Gorski p.147 – Hostility and Open and Notorious
Facts: 15 inches of Steps of D’s house encroached on P’s property for 20 years.  P sought a trespass against D.  D argues that he owns the 15 inches of land through adverse possession.  P counters that since the taking was not intentionally hostile there is no adverse possession since D was unaware that he was encroaching but rather operated on the assumption that the land was hers.
Issue: Must possession be accompanied by intentional hostility (i.e. Subjective bad faith view?) 
          Does a minor encroachment satisfy the ‘open and notorious’ criterion?

Judgment: No.  
-  The court adopts the Objective view/Subjective Good faith view on the grounds that it wants to reward people acting in good faith, not bad faith.  
-   The minor encroachment is not ‘open and notorious’: the true owner would not have notice.
-   However, since the S.O.L has run, equitable fairness may require P to give the land to D anyway upon payment of fair market value.  
c)  Howard v. Kunto p.153 – Continuity, Tacking-Privity/Statute of Limitations
Facts: Howard really owned Moyer’s land, Moyer really owned Kunto’s land, and Kunto really owned the next lot over.  In exchange for allowing Moyer to stay on land that actually belonged to Howard, Howard got the title to the land Kunto was living on (which really belonged to Moyer.)  Kunto had only lived on the land for a year and only used it as a summer home.
Issue: (1)  Does living in the house as a summer home still constitute continuity?
          (2)   Is ‘tacking’ ok?

Judgment: Yes.  
· Living in on property as a summer home still gives notice to the TO.   Therefore there is Continuity.

· Tacking is ok so long as the possessor and the previous owner had privity in good faith. Privity exists if there is a voluntary transfer of the estate and both parties act in good faith even if the yare mistaken about who the property belongs to.   
WYMAN:
Should there be a liability Rule in favor of the TO after the S.O.L. runs?

Adv: -    fairly compensates the TO if his land is possessed
· reinforces the idea that land is in the market and cannot be taken for free
· Grants adverse possessor some right b/c he can now get the right to buy land which wasn’t his
Disadv.

· Would burden the court in determining a value for the liability rule
· True owners would have less incentive to check their borders

· Might make Adv possessors less likely to invest in property knowing they’ll have to pay
6) ECONOMIC RATIONALE FOR PRIVATE PROPERTY
TYPES OF PROPERTY REGIMES

· Open Access – anyone can use the resource, including outsiders

· Communal Property – only members of the community may use the resource
HYPO: A tribe with 100 members owns 1,000 trees communally.  Each member therefore has a 1/100th interest in each tree.  Every member has a right to take the tree and cannot prevent any other one from taking it.  If 1 person chops a tree down for his own use, he gains – he has 1 chopped tree plus 1/100th interest in 999 trees.  But everyone else loses b/c they have 1/100th interest in only 999 trees.  The externality here is the cost imposed on the members of the tribe aside from the chopper.  If everyone chops down a tree there will be no trees left.  If outside markets offered to buy each chopped down tree, there would be no incentive for anyone to not chop down a tree.  
a)  Demsetz p.41
Thesis: Private Property is a way of internalizing externalities.   
Reasoning:

· Private property will force owners to internalize their own actions since each benefit and cost accrues to himself.  You’ll stop chopping trees if you know that you could have the right to some of the valuable trees in the future, since if no one chops trees the value of trees goes up.
· Private property makes it easier to negotiate.

· There are some externalities which cannot be internalized (such as air pollution) b/c there are too many parties involved. 
Vocab:
· Externality - is that harm or benefit that affects 3rd parties which the decision maker does not take into account.  
· Transaction Costs – The destructive behavior won’t be stopped by community organization b/c of high transaction costs such as hiring an attorney, drafting and enforcing the agreement, etc.
· Freeriders- There can also be no organization since 1 guy will say let everyone else not chop, and I’ll just chop 1. NOTE: Trees are not a public good b/c use by one diminishes use by another.  Since you cannot exclude anyone from chopping trees, the freerider problem exists.  If you could exclude use of trees only to those who conserve, this problem would fade.  
· Hold outs – People will hold out for a better deal knowing their consent is necessary to make the agreement work.  
WYMAN:

· Why isn’t everything private property?  Transaction costs are too high in some cases.  Private property emerges only when the BENEFITS > COSTS AND TRANSACTION COSTS.  
Criticism of Demsetz:

· Demsetz’s regime only focuses on Cost/Benefits, and not the specific needs of individual societies
· Difficult to get a community to transform from communal to private property
· Private owners use the property for themselves instead of society as a whole.
· Communal property such as parks are important

· There could be a balance between communal and purely private property that would work better (such as the Lobster gangs of Maine.) 

b)  A Tale of 2 Fisheries: The Lobster gangs of Maine
Point: By limiting the amount of lobster each person could catch (i.e. giving each fisherman private rights to catch fish instead of a communal right) each fisherman made more money as the lobsters grew in size.  

a. Symptoms of the Problem:

i. Overcapitalization – too much investment in boats and in catching lobster

ii. Low Incomes – fishermen try to make more money by fishing more

iii. Over Fishing – there are less and less fish

iv. Government needs to subsidize
All of this is as a result of externalities not being internalized.  Privatization of lobster rights (like taxi medallions) internalizes the cost.

b. Difficulties in organizing:

i. Takes resourced to organize
ii. People don’t want to take the chance that they will lose.  Risk aversion

iii. Difficulties in determining who gets how many rights

iv. Transaction costs of freeriders and hold-outs.  

v. Inability to think long term

c)  Alliance Against IFQ’s v. Brown
Facts: As a result of the low income of fishermen, the overcapitalization in boats, and concern over fishermen safety, the Council enacted a regulatory scheme in which each fisherman who owns a boat gets a share based on the number of fish they caught during a certain time period.  These shares could be bought and sold.  
The fishermen argued that the time period being used didn’t take present participation into account, and the shares were being given for free! to the boat owners and not to the fishermen themselves who have invested labor.  (Lockean Argument).  
The Sec. of Commerce argues that the present time period was used, fishermen would rush to fish a lot and would foster overcapitalization.  He also argues on a Calder-Hicks Efficiency standpoint that the aggregate wealth would increase, that it’s too difficult to allocate shares to individual fishermen and so a bright line rule would be better, and that it was the owners who took the risk on the industry and should therefore be rewarded..

Demsetz would argue that the Sec. of Commerce’s method is a way of internalizing externalities, which would lead to just the right amount of investment

It seems here that the interests of the big players in the fishery are being served and the interests of the little guy are being subverted.  
What could have been done?
· An Auction

· Use an Administrative process

7) ESTATES
E.G.:



A: (possessory estate)


B: (future interest) in (possessory estate)

STEPS:

1) Identify all the parties named in the conveyance
2) Identify the present interest.  A: holds a (possessory estate)
3) Identify the corresponding  future interests WHICH MUST MATCH THE PRESENT INTERESTS. B: holds a (future interest) in (possessory estate)
      O: holds ?

4) Make sure all parties are accounted for – i.e. write ‘none’ if none.  O, A, B, etc. MUST ALL BE ACCOUNTED FOR!
5)    If there is an executory interest, is it shifting or springing?  
Present Estates:  ALWAYS CHECK AND MAKE SURE YOU HAVE LAID OUT THE INTERESTS OF AAAAALLLLLLLLL PARTIES!!!!!!!!!!!!!!!!!!
Presumptions:

· At early common law, if the estate is unclear it is presumed O wanted to give a life estate.  Today we assume a person wants to give the biggest estate possible, Fee Simple Absolute

-
No one has heirs while alive. 
· When there is confusion among what type of estate O has left, we assume that O wanted to create the estate that lasts the longest.  GENERALLY: COVENANT ( FSSCS ( FSD
· Whatever property is alienated is the one the new interest holder has.   i.e. A sells a life estate to B, B has a life estate.  

· Property rights must be accounted for at all times present and future.

· Condition Precedent vs. Condition Subsequent: A condition precedent is found in a contingent remainder.  It is a condition which must be satisfied before possession can be taken.  A condition subsequent is found in FSD and FSSCS. It is a condition that limits what the possessor can do after possession has been taken. 

· IF A CLAUSE IS INCORRECT STRIKE IT AND READ THE CONVEYANCE WITHOUT IT!
	Estate
	Words Creating
	Future Interest
	Characteristics

	Fee Simple Absolute
	“To A and his heirs”
	NONE
	* Only ends if an owner dies w/o heirs and without a will.

* Devisable through a will.  
* When there is no will Intestate, at common the estate passes only to the oldest male, then to the other male heirs and then to daughters then to wife.  Today, they pass through the laws of intestate succession, split between typically: Spouse ( descendants ( ancestor/parents ( collateral relatives (i.e. siblings).  If there are none of these, property escheats to the state.

*  inheritable

* alienable

*  No Future interests        attached to it

	DEFEASIBLE ESTATES

	Fee Simple Determinable

              OR
(Fee simple subject to Executory Limitation)
	“To A and his heirs so long as/as long as/until/during/while/unless” 
	Grantor                3rd Party
Right of              Executory 

Re-entry             Interest

                       (At Common Law there were no Executory interests. The interest reverted to O.)
	* Ends immediately upon the occurrence of the event

* HAS A CONDITION SUBSEQUENT

* ADVERSE POSSESSION S.O.L.

	Fee Simple Subject to a Condition Subsequent

              OR
(Fee simple subject to Executory Limitation)
	“To A and his heirs provided that/but if/on the condition that/provided however”
	Grantor                3rd Party
Right of              Executory 

Re-entry             Interest

                       (At Common Law there were no Executory interests. The interest reverted to O.)
	* Ends only when a right or re-entry is exercised

* HAS A CONDITION SUBSEQUENT
* ADVERSE POSSESSION S.O.L.

	FINITE ESTATES 

	Life Estate

L.E. “pur autre vie”
	“To A for life”

“To A for the life of B”
	Grantor                3rd Party

Reversion          Remainder

Devisable          Devisable Inheritable      Inheritable

Alienable         Alienable
The new owner 

Still has a reversion
	* At common law, this was the default estate

*  alienable

*  “Pur autre vie” is inheritable and devisable as long as the person whose life is the gauge is still alive.  

	Fee Tail
	“To A and the heirs of his body”
	Grantor                3rd Party

Reversion          Remainder

Devisable          Devisable Inheritable      Inheritable

Alienable         Alienable
The new owner 

Still has a reversion
	* Ends when the lineage of the grantee dies

	Term of years
	“To A for 20 Years”
	Grantor                3rd Party

Reversion          Remainder

Devisable          Devisable Inheritable      Inheritable
Alienable         Alienable
The new owner 

Still has a reversion
	




VESTED vs. CONTINGENT REMAINDER 
1) VESTED: A remainder is vested if the holder of the remainder is:
i. Born
ii. Ascertainable
iii. There is no express (Must be express) condition precedent (meaning something that can happen before A can take possession) to the holder of the remainder being able to take possession upon the termination of the preceding estate.

Under Common law: Pre 1536 once a person had a vested remainder by conveyance it cannot be taken away i.e. to A for life then to B and his heirs, but if A graduates to law school then to C and his heirs.  B still has a vested remainder in a fee simple absolute 
AND C HAS NOTHING!
2) CONTINGENT: Any remainder that is not vested.  ANYTIME THERE IS A CONTINGENT REMAINDER, THERE MUST BE A FUTURE INTEREST HOLDER IN THE EVENT THE CONDITION SUBSEQUENT IS/IS NOT MET.
Under Common law: Rule of Destructibility of contingent remainders: contingent remainders must vest at or prior to the end of the preceding estate or it is destroyed (in contrast to vested remainders which cannot be destroyed before it becomes possessory).  I.e. O to A for life then to B if B survives A.  If be dies before A, the contingent remainder is destroyed.  THE DEFAULT TAKER IN THIS CASE WILL BE THE GRANTOR, or O.  
EXAMPLES

1) O ( A for life then to B and her heirs if B survives A.

A: Life Estate

B: Contingent remainder in a Fee Simple absolute

O: Reversion in a Fee Simple Absolute



       In this case, the contingent remainder can only vest AT THE end of the prior estate



       2)   O ( A for life then to B and her heirs if B graduates from law school,





A: Life Estate





B: Contingent remainder in a Fee Simple Absolute





O: Reversion in a Fee Simple Absolute

In this case, the contingent remainder can only vest PRIOR to the end of the preceding estate.

**** In this case, if the condition occurs before A dies, the remainder BECOMES VESTED and so O loses his reversion.  And so B would have a vested remainder in a fee simple absolute.  
3) ALTERNATIVE CONTINGENT REMAINDER: O ( A for life then to B and her heirs if B graduates from law school, but if B fails to graduate from law school then to C and her heirs: A has a life estate, B has a contingent remainder in a fee simple absolute, and C has an alternative contingent remainder in fee simple absolute.  O has a reversion in a fee simple absolute a la the doctrine of waste.  (INFRA).  
4) VESTED REMAINDER SUBJECT TO DIVESTMENT: Cuts short a vested remainder. Occurs when a vested remainder could be divested before it becomes possessory: O ( A for life then to B and her heirs, but if A fails to maintain the wetlands on the property then to C and her heirs.  A has a life estate, B has a vested remainder subject to divestment in fee simple, and C has a shifting executory interest (ONLY AN EXECUTORY INTEREST CAN FOLLOW THIS ESTATE) in a fee simple absolute. 

5) VESTED REMAINDER SUBJECT TO OPEN/PARTIAL DIVESTMENT – This is what Wyman calls a Contingent remainder when some of the parties are known.  O ( A for life and then to A’s children and their heirs.  Say A has 2 children C & D, now.  A has a life estate, C and D have a vested remainder subject to partial divestment in a FSA. 
SPRINGING VS. SHIFTING EXECUTORY INTEREST

1) Springing: If the estate preceding the executory interest is held by the grantor.  O ( A and her heirs if she graduates from law school: O has the possessory interest here, so O has a fee simple subject to an executory limitation, and A holds a springing executory interest in Fee Simple absolute.
2) Shifting: If the estate preceding the executory interest is held by anyone other than the grantor.  O ( A and her heirs so long as no hunting is permitted on the land, then to B and his heirs. A has a FSSEL, B has a shifting executory interest b/c he is taken away the estate from A. 
RULE AGAINST PERPETUITIES

· Applies to limit dead-hand control

· “For a future interest to be valid, it has to vest not later than 21 years after some life in being that exists at the time of creation of the interest.”
· Applies only to 2 future interests:

· Contingent Remainders
· Executory Interests

· i.e. O ( A for life then to the 1st child of A who passes the NY bar.  A has 2 children at the time of the conveyance, B & C.  
· STEPS for TESTING R.A.P.:
1. Whose interest might the RAP apply to?  Children of A
2. Is there a validating life created by the conveyance, meaning a life that you can use to measure whether the future interest will vest within 21 years?  No.  You have no idea how long it would take those 2 children to pass the bar.
3. If not, then there is no future interest.  If there is a validating life, then the interest stands.  
TRICKERIES

1) O ( A for life then to B if B gives A a proper funeral: B’s interest is executory and not a remainder b/c there is a gap between the time A dies and when B can possess the estate.  

2) O ( A and his heirs but if A dies w/o surviving children to B. – B has an executory interest.
3) O ( A and his heirs then to B – IMPOSSIBLE, b/c A has a fee simple already.
4) On February 1: O to A for life
On February 2: O to B upon A’s death : B does not have a remainder.  B has a reversion b/c a remainder must be given in the same conveyance as the original estate.  

5) O ( A and B for their joint lives then to the survivor in fee simple: A and B each have a contingent remainder in a FSA.  O has a reversion.  IF BOTH DIE AT THE SAME TIME, it reverts to O.  
6) O ( A for life then to A’s children who shall reach 21.  A’s oldest child, B is 17: A has a life estate.  A’s children have a contingent remainder in a FSA.  O has a reversion.  When B reaches 21, the remainder becomes a vested remainder subject to partial divestment.  
7) O ( A and the heirs of her body, then to B for life, then to C and her heirs as long as she maintains the wetlands on the property: C has a vested remainder in a Fee Simple determinable and O has the possibility of reverter in fee simple absolute.
CASES

a) Mahrenholz v. County Board of School Trustees p.242  FSD or FSSCS?
Facts: Huttons conveyed the following: “This land to be used for school purposes only; otherwise to revert to grantors herein.”  The Huttons conveyed any reversionary interest, possibility of reverter interest and re-entry interest in Mahrenholz.  The school then used the property for storage.  P argues that a Fee simple determinable was created and so the land should immediately revert to him.  D argues that a Fee simple subject to a condition subsequent was created and therefore a right of re-entry was required and was not exercised by P.
Issue: Do the words “to be used for school purposes only” create a fee simple determinable?

Judgment: Yes.  The words “to be used for school purposes only” seem to suggest the Huttons wanted to give the land as long as it was needed and no longer.  Further, the words “otherwise to revert to grantors herein” suggest a termination of the estate when the condition happens.  In the absence of such language, we look to the parties’ intent.
WYMAN: In general, if the court is up in the air about a conveyance it will construe it as the least drastic estate.  USUALLY -  COVENANT ( FSSCS ( FSD
b)  Mountain Brow Lodge No. 82 v. Toscano p.251 – USE RESTRICTION
Facts: P deeded property to the lodge.  The deed stated that the land was conveyed in consideration of “love and affection” and provided that the lot would revert back to P if the Lodge failed to use the lot or tried to sell or transfer it.  The lodge argues that the condition is a restriction on the use of the land and a restraint on alienation and so is void.  P argues that the language creates a fee simple subject to a condition subsequent.
Issue: Can the use of land be restricted in a conveyance?
Judgment: Yes.  THE COURT LOOKS TO SURROUNDING CIRCUMSTANCES AND IN LIGHT OF INTENT OF THE CONVEYOR.  Since P conveyed it with love and affection, the P meant that the land be used for lodge purposes and was not intended to inalienate the land.  The fact that an ancillary consequence is that the land becomes inalienable does not matter.  Partial restraints are allowed.  Policy- If we don’t find for P, this would discourage charitable giving.

WYMAN:

When should we be concerned about ‘Use Restriction’?

· Consider how much the restriction affects the alienation of the property.  If it still can be sold that’s not a huge restriction on alienability.

· Look to see if the restriction is agreeable with the purposes of the conveyance
· Does the restriction enhance the value of the property?  If so, we’d likely enforce it.  
4 Ways the Court tries to limit Restrictions on Alienability

1. Limits on how long a reversion of re-entry rights can last.  
2. If the restraint was put in as a protection until marriage, it was held to be valid and construed narrowly: i.e. H’s will conveys to W so long as she does not remarry.  W moves into an apartment with a male friend.  Did she break the FSD?  NO.  We construe the marriage conveyance to protect her until she marries a guy who can support her.  
3. Courts construe conveyance to be conveying least drastic estate when the conveyance is unclear. 
4. Rule against perpetuities
JUSTIFICATION FOR ESTATE SYSTEM

· Standardization reduces transaction costs.  Alienability does this by allowing for negotiation amongst individual parties. (but alienability also goes against the idea that we want people to invest and hold onto their estates.)
· Predictability 

· Protects the autonomy of O (but reduces that of A, B and C.)

· Internalizes externalities – without a strict regime, O’s would pose idiosyncratic interests and force the public to research each piece of land to find what each estate each possessor has.

· Encourages investment – if you know you have a vested remainder in something you’ll help someone take care of the property, etc.

· Recognizes personhood interests in O.  
Why DO WE ALLOW DEAD-HAND CONTROL?
· Encourages charitable giving
· Encourages investment b/c one can control land even after he/she is dead

· Personhood interests
· Autonomy

WHY DO WE REGULATE PROPERTY AT ALL?

· If we didn’t regulate, people would use the property in a way that imposes costs on others.  This internalizes externalities.
· Since transaction costs are high in the real world, we must create a regime.  

EXTERNALITIES

· PEGUVIAN – external costs were the result of one person harming another.  You figure out who was imposing the cost and then tax them

· COASE – An externality isn’t a result of one harming another, but rather the result of 2 people using resources incompatibly.  So instead, don’t focus on who was harmed, but rather focus on how you can reduce the cost to society at the lowest cost.  
· CALDER-HICKS- Society as a whole is better off even if 1 is worse of

· PARETO-SUPERIOR- No one is worse off and someone is better off.

a)   GROCERY BAG CASE: Make people pay for the bags at grocery stores.  

Issue: Why use a PEGUVIAN regime in this case and pose a tax?

· Generally it’s hard to determine how much to tax.  Here it’s easy.

· Under Coase’s theory, in a world with zero transaction costs, parties will negotiate and buy out the other’s competing interest.  Here, it would be hard for so many owners to negotiate with the grocery store.  

· Since the City is a monopoly  it doesn’t have to bargain.  

· Transparency – consumers will know exactly what they’re paying for.  

8) DOCTRINE of WASTE
How does the common law deal with disputes between present and future interest holders?

CASES

a)  Baker v. Weedon (p.230)

Facts: John marries a woman and has 2 children with her.  One of his children has 3 grandchildren.  John then marries another woman, Anna.  He conveys the following “I give to Anna all of my property during her life, and in the event that she dies without issue then I give all my property to my grandchildren.”  The property of the land started going up.  Anna wants to sell the property, which she is renting out, to make some cash.  The grandkids, who hold the future interest, want to wait until the property goes up further before they sell.  Trial court ordered the sale of the property b/c it said the property was being wasted.

Issue: Can the court order a sale if it believes the land is being wasted and is in the best interest of all parties?

Judgment: Yes.  The court can sell the property if it believes it’s being wasted and it is in the best interests of the party.  However, here, it is not in the best interest of the grandkids to sell the property.  Therefore, Anna can sell a portion of the land.  
WYMAN: Court ordered a sale b/c it didn’t think Anna could negotiate with the children. 
· Whether a court will consider something waste depends on how strong the future interest is and the scarcity of the land.  If the future interest is likely to be vested, the court will more stringently limit what the present holder can do.

· Demsetz would say that the doctrine of waste is a way of internalizing externalities.

Rights of a life tenant and Concurrent owners – Applies anytime you have a present and future interest holder:
· Right to undisturbed possession

· Ordinary income earned by the property.
Obligations of a life tenant and Concurrent owners - Applies anytime you have a present and future interest holder:
· Not to commit waste (doctrine of waste)
· A tenant must redeliver the property to the landlord in the condition it was received, wear and tear accepted.

· More generally, the tenant has the duty not to injure the value of the landlord’s property.  
There are 3 types of waste:

1. Permissive Waste: the result of neglect or omission.  While a tenant does not have to undertake extraordinary maintenance, she does have to pay toward taxes, mortgage, etc.
2. Affirmative Waste: Actively does something to undermine the house value.  
3. Ameliorative Waste: In the past it was considered waste for the tenant to do make a substantial change to the property even if it enhanced the value of the property.  Now, this is not considered waste, though a tenant is limited to do what a fee simple owner would do.  
9) CONCURRENT OWNERSHIP
Why Does the law allow for concurrent ownership?
· 2 people together can monitor what the other is doing

· Causes both holders to take better care of the property b/c the 2 holders usually have some kind of relationship.  
· Land is worth more as one than split.  Economies of scale

· Fosters community

Dangers of Concurrent ownership

· Demsetz: leads to externalities b/c externalities are not completely internalized but are spread between 2 people.

· Danger of free-riding
· Hard to reconcile 2 conflicting uses of the property.  
3 Types of Concurrent ownerships:

a) Joint Tenancy with Right of Survivorship–  
I. When a joint tenant dies, his interest ends.  NOT inheritable or devisable.  Can be severed through conveyance.
II. The last surviving joint tenant owns the entire property and can then sell/devise it.  
III. EXPLICIT LANGUAGE REQUIRED: i.e. “O to A and B as joint tenants with full right of survivorship, and not as tenants in common.” A and B are joint tenants.  If A dies and leaves his property to M, M has no interest in this property, and the entire property is then owned by B.  
IV. EXPLICIT CRITERIA REQUIRED:
(a) Unity of Time: The interests of the joint tenants must VEST at the same time.  
(b) Unity of Title: All joint tenants must acquire by the same conveyance, will, or together in adverse possession.  (NOTE: O usually cannot vest the property in himself, and so a STRAWMAN is used.) 
(c) Unity of Interest: (NO LONGER ENFORCED): all joint tenants must have equal sized interests, the same type of interest (fee simple or whichever), and undivided interests.
(d) Unity of Possession: All joint tenants must have the right and access to the full property at the time of the creation of the Joint Tenancy.   
V. Different than a Joint life estate i.e. To A and B for their joint lives, remainder to the survivor.  A & B have joint life estates and alternate contingent remainders in fee simple.
b) Tenancy in Common – 
I. Each tenant owns a share of one piece of the property (usually an uneven distribution), but each party has the right to possess the property in its entirety.

II. Each tenant gets rent and appreciation in value equal to his share.

III. The interest is transferable, devisable, and inheritable, mortgageable, sellable.
IV. A tenant in common cannot sell his co-tenant’s interest. 

V. Transferees become tenants in common with the remaining tenants in common.  i.e. O to A, in equal shares, as tenants in common.  A and B each own 50% interest as tenants in common.  If A dies and leaves his interest to M, B and M are now tenants in common with each other, each owning 50%.  
c) Tenancy by the Entirety – 

I.  EXPLICIT CRITERIA REQUIRED: the same criteria as Joint Tenancy as well as the added criteria that the PARTIES BE MARRIED AT THE TIME THE INTEREST IS CREATED
II. EXPLICIT LANGUAGE REQUIRED: “A and B (husband and wife) and to the survivor of them as tenants in the entirety and not as tenants in common or joint tenants.”
III. Each tenant requires the permission of the other one to sever, mortgage, or lease the property.
Characteristics:

a) RIGHT OF SURVIVORSHIP: When a tenant dies, the estate continues in the survivor

(1) Only available to joint tenants and tenancy in the entirety.  The estates don’t pass b/c the tenants are considered as one.  This helps avoid judicial intervention into wills.
b) ABILITY TO SEVER: 
(1) Joint tenants can sever unilaterally by breaking one of the 4 Joint tenancy criteria.  When a joint tenant severs his interest, that interest turns into a tenancy in common.  I.e. A, B and C are joint tenants.  A sells (cannot leave via will) his interest to M.  M is now a tenant in common with B and C, owning 1/3 of the property but B and C are still joint tenants to each other.
(2) Tenants in common can convey their interest by deed, will, and intestate succession.  The new interest holder remains a tenant in common with the other tenants.

(3) Tenancy by the Entirety: Neither wife nor husband can sever unilaterally except upon death or release of one spouse to another.  Each needs each others permission to sever, mortgage, or lease the property.
c) PRESUMPTIONS: 
(1) If a conveyance is unclear, there is a presumption for a tenancy in common.  
CASES

a) Riddle v. Harmon p.345

Facts: Wife unilaterally severs a joint tenancy by conveying the property to herself without the use of a strawman.

Holding:  a tenant can unilaterally sever a joint tenancy by conveying the property to herself w/o a strawman.
b) Harms v. Sprague p.350

Holding: A mortgage or lien on a property does not sever a joint tenancy.  The surviving tenant takes the entire property without being burdened by the mortgage or lien.  Why?  The mortgage doesn’t sever title; it simply represents a lien interest in the property.  
c) Delfino v. Vealencis p.359
Facts: P’s and D’s were tenants in common.  P owned 95/100 and D owned 5/100 in the land.  D had a garbage hauling business on her land.  P wanted to build residential lots, and so sought judicial partition of property by sale and wanted the proceeds divided up based on the parties’ interest in the land.  D moved for a partition in kind.  Trial court found that a partition in kind would hurt both parties and so ordered a partition by sale.

Issue: Can a partition by sale be ordered when a partition in kind is possible, and a partition by sale would protect the interests of a larger interest holder over a smaller interest holder?

Judgment: No.
A Partition by sale can only ordered when:

(1)  Physical Impracticability

(2)  Serves the best interest of both parties.
Partition by sale v. Partition in kind:

· Partition in sale is easier for the court so they give that one, even though the law favors partition in kind.
· Partition in kind can protect the little guy
d) Swartzburgh v. Sampson p.373 - LEASE
Facts: Husband and wife are joint tenants.  Husband leases land to Joe Shmo for a boxing arena.  Wife’s name is not on any leases.  Wife wants to sever the lease.

Issue: Can a joint tenant sever a lease signed by the other joint tenant?

Judgment: No.  Both joint tenants have the right to the complete property.  The lease gave Joe Shmo the same right that husband has.  As long as the wife can maintain the right of entry and there is no adverse possession by Joe Shmo, the lease stands.  
WYMAN:

· Wife could have claimed OUSTER – that the property was being used by the joint tenant, making it impossible for the other joint tenant to use the property.  In that case, the wife would get ½ the market rate of the rent, paid to her by Joe Shmo in addition to the rent he’s paying husband.
· Wife could have claimed ACCOUNTING – Wife gets ½ the rent that the husband is getting.
· Wife could request a PARTITION  in KIND.  In this case Sampson would get ½ the leased land for the duration of the lease.  He’ll probably get the part of the land with the pavilion b/c he improved that part.  
· Wife could request PARTITION  in SALE: Sampson would get the value added by the arena, and then split the rest with wife.  
· Wife could have severed the Joint Tenancy
· Wife could have converted this to a Tenancy by the Entirety, requiring her permission for any leasing.
10) NUISANCE
Why Do we have Nuisance law, letting the Courts regulate property?

· Transaction costs for parties to negotiate are too high so we need the court to step inHow.

· A court establishing a rule sets a precedent and helps guide parties.  
· Going to court is cheaper and easier than getting the legislation to remedy the problem. 
· Might help the conflict get on the political/legislative agenda

· Granting an injunction forces parties to bargain.

· Disadv: adjudication may freeze the right in time

· Disadv: 3rd parties may not be represented in the lawsuit.  

· Disadv: The courts don’t have technical expertise to know what might disrupt a company

· Disadv: the court is usurping legislative/executive power

· Disadv: Nuisance law is ex post.  It doesn’t prevent nuisances from arising
· Disadv: The court Is not setting a broad regulatory plan
2 types of Nuisance:

(1) PRIVATE NUISANCE – a substantial (meaning a person of reasonable sensitivity would find this to be an invasion) and unreasonable invasion of use and enjoyment of P’s private land.  There are 2 types of private nuisance:
a. UNINTENTIONAL NUISANCE – “Negligent, reckless or ultrahazardous activities”
b. INTENTIONAL NUISANCE – “Unreasonable activities that are intentional”
i. Intentional – acting for the purpose of causing the invasion or knowing the invasion is resulting or substantially certain to result

ii. Unreasonable: There are 3 ways to determine whether an invasion is unreasonable:
1. Jost: The level of interference crosses a certain threshold. 
2. RESTATEMENT I - Gravity of harm to P outweighs the utility of the activity to D.  (Coasean) 
a. Gravity of harm to P

i. Extent and character of the harm

ii. Social value of P’s use of his property

iii. Suitability of P’s use compared to the location the property is in

iv. Burden on P of avoiding the harm

b. Utility to D

i. Social Value of D’s use

ii. Suitability of D’s location for the use

iii. Impracticability of D avoiding the harm

3. RESTATEMENT II – the harm cause to P is serious and D could compensate for the harm without going bankrupt.  – You cannot get an injunction with this test, only damages.
WYMAN: Flaws in the 3 ‘unreasonable tests’
    a. JOST – very vague and gives courts a lot of discretion. (See Morgan),

    b. RESTATEMENT I – Information sensitive, sacrifices needs of individual for society’s needs, gives judges a lot of discretion, and the balance may change over time so a decision today could be different tomorrow.  (See Boomer).

   c. RESTATEMENT II – This test provides compensation for the least serious activities.   

CASES/damages
a) Estancias Dallas Corp v. Schultz p.755 – INJUNCTION GRANTED BALANCING TEST

Facts: D’s apartment complex ran a jet-engine sounding air conditioning unit.  The P’s couldn’t sleep or carry normal conversation and P’s property value went from $25k to $10k.  D claims the AC unit cost $80k to install and it would cost $200k to take away.  Court granted an injunction and $10k damages to P.

Issue: Can a court grant an injunction to a P who suffers less harm than the D?

Judgment: Yes.  The court uses the jost-threshold test  to find a nuisance here.  The court uses a balancing test to determine whether an injunction should be granted by weighing the harm to the D and the public if the injunction is granted vs. the harm to the P if it is not granted.  Here, since P was there first, since the company has more money than P, and since the public could find other apartments and are not harmed, the injunction was granted.

WYMAN: The court cannot be using either the Restatement I test b/c the balance tips in favor of D, nor the Restatement II test b/c under that test an injunction cannot be granted, only damages.  

b) Boomer Atlantic Cement Co. p.759 – PRIVATE NUISANCE INJUNCTION NOT GRANTED BALANCING TEST
Facts: P’s claimed that the company’s cement company was a nuisance b/c of high levels of dirt, smoke, and vibration.  The trial court gave damages but denied the injunction b/c the harm to the D’s if the injunction was granted would be greater than the harm to P is the injunction was not granted.

Issue: Can a court grant an injunction to a P who suffers less harm than the D?

Judgment: NO.  The only thing that should be granted here are damages.  There has been a great investment in the company and lots of jobs created.  Granting the injunction would harm the public and D.

DISSENT: Awarding Damages and not an injunction allows the harm to continue.

WYMAN: The court again uses the threshold test here.  

(2) PUBLIC NUISANCE – Brought by the community as a whole suffering the harm.  Government is usually the plaintiff i.e. Global Warming Lawsuit.  In this case, the D carries on activities that create “an unreasonable interference with a right common to the general public.”
a. Unreasonable: There are 3 ways to determine an activity unreasonable:

i. D’s conduct significantly interferes with the public safety, health, peace, comfort, or convenience; or
ii. It is continuing conduct that has produced a long lasting effect and D’s know or have reason to know that it has a significant effect upon the public right; or
iii. D’s conduct is unlawful.  

CASES/damages
a) Spur Industries v. Del. E. Webb Development Co. p.766 – COMING TO THE NUISANCE
Facts: Spur had a feedlot in a largely agricultural neighborhood.  Years later, a developer makes the surrounding neighborhood residential, but the smell is unbearable and so new homes cannot be sold.  Del Webb seeks a nuisance action.
Issue: 

(1) Can a lawful activity become a nuisance even though other people come to the activity?

(2) If the activity is enjoined, does the party that came to the nuisance have to compensate the Defendants?

Judgment

(1) Yes.  The feedlots here were both a public and private nuisance.  A statute in Phoenix states that a public nuisance “is any activity that brings flies that carry diseases,” any b/c it interferes with a general public right.
(2) Yes.  Courts must protect not only the public interest, but also private businesses acting lawfully.  It would be unfair to allow a developer who took advantage of low land prices and ‘came to the nuisance’ not to pay.  (NOTE HOWEVER: a party cannot obtain relief if he knowingly came into an area reserved for industrial or agricultural use.)
b)  Calebrisi and Melamed
There is a 2x2 matrix for deciding what remedy to give and when:

(1) Low Transaction costs – Property rule.  Give an injunction b/c parties will be able to negotiate.  The injunction should be granted to the highest cost avoider so that the lowest cost evader will bargain for the injunction right.
(2) High Transaction Cost but the Court has good information: Damages b/c transaction costs are so high.  The damages should paid by the lowest cost evader b/c he will either pay damages or reduce the harm at a lower cost.  
(3) High Transaction costs and partial information-  award damages b/c the court won’t know who to assign a property right to.  The only thing the court can do is give award damages to the party it has the most information about
(4) High Transaction costs and poor information – most realistic scenario.  No good answer. 
NOTE: Recall the article where the developer just ‘buys’ the town.
 11) REAL COVENANTS and EQUITABLE SERVITUDES
Disadvantages:

· The law is complex
· Costly to enforce in court
· Most useful only when the community is just starting out
· Makes the courts the ultimate decision-maker.
(A)  REAL COVENANT
· Promise between 2 parties to do (affirmative)/not to do (negative) something that runs to persons who have connections to the estate.
· Historically enforceable only in courts of common law.

· The remedy for a breach of a covenant is damages (now it also includes injunctions.)  
There are 6 requirements for a Real Covenant to ‘run’ (a covenant is enforceable between the 2 original parties regardless of this):  N.B.: AN ADVERSE POSSESSOR NEITHER RUNS A BENEFIT NOR A BURDEN (BUT SEE RESTATEMENT 3rd)!!!
(1) Horizontal Privity: The 2 original promisor and promisee must have privity 
a. Tests for Horizontal Privity:
i. Was the covenant created simultaneously when one original party transfers interest, and not a Contract agreeing to a covenant!! other than the covenant, in the land? 
ii. Is the interest a burden or benefit?  Horizontal privity is required for a burden to run but not for a benefit to run.
b. The Restatement 3rd does away with H.P.
(2) Vertical Privity: Refers to the relationship between an original party and the current owner or possessor of the land.  Is the interest a burden or benefit?
a. If it’s a Burden: a burden runs only to those that acquire the covenanter’s estate or an estate of equal duration.  i.e. O promises B to use the land in a certain way.  O then conveys a FSA to A.  The burden runs.  Same thing if O transfers a FSD or FSSCS or ½ the land to A.  But if O conveys a life estate to A, the burden doesn’t run.
b. If it’s a Benefit: a benefit runs as long as the acquired estate gives the new holder possession.  
The Restatement 3rd does away with Vertical Privity and uses negative and affirmative covenants as the distinction:
                     a. Negative Covenants: Runs with both a benefit and burden to all owners and possessor

       b. Affirmative Covenants: 




  i. Burdens and Benefits run to successors who get the same size estate as the original covenanters.



     ii. Adverse Possessors have an affirmative covenant burden run.
(3) Touch and Concern: The covenant must touch and concern both the benefited as well as the burdened land.  Bigelow Test (Neoponsit): Both a and b must be met:
a. Does the covenant affect the legal rights the owners have to the property?
b. Does the covenant impose a burden on the promisor’s land that reduces his value?
c. Does the covenant impose a burden on the promisee’s land that increases his value?
CASE

a) Neponsit Property Owner’s Association v. Emigrant Bank p.875


Issue: 
(1) Does a covenant to pay money for maintenance of the “roads, park, beach, sewers and such other public purposes” done in connection with but not actually on the land touch and concern the land?

(2) Does a homeowner’s association have vertical privity?


Judgment: 
(1) Yes. The covenant affects the legal rights the owners have to the property. I.e. via the payments they can enjoy all the common rights.

(2) There is vertical privity b/c the Homeowner’s association is an agent of homeowners. 
(4) Intention to run
a. Did the original parties assign the covenant on behalf of “themselves, their heirs, and their assignees?”  If no, there’s no covenant.
b. Is the interest personal to one of the original parties? A benefit will be inferred to be personal if the promisee retains no land in the area.  If it’s personal, there’s no covenant.
(5) Notice – party against whom the enforcement is sought must have notice of the covenant at the time they purchased or were conveyed the land.
(6) Must be written
(B)  EQUITABLE SERVITUDE
         -  Remedied in courts of equity.  

        -   Normal remedy is an injunction 
       (1)   Horizontal Privity not required
       (2)   Vertical Privity not required unless the covenant is made for the benefit of a 3rd party beneficiary   in which case the 3rd party must acquire title from the original promisee.)
       (3)   Parties must have intended the promise to run.  Look to the language of the deed i.e. “to his heirs, assigns, etc.
       (4)   Subsequent owners must have notice (actual or constructive) of the covenant
       (5)   Servitude must touch and concern the land.

N.B.: The Restatement 3rd says that the same rules should apply to real covenants and equitable servitudes!
CASES

a) Tulk v. Moxhay p.864

Facts: Joe sold the land to Bob with a covenant not to build on it.  Bob sold the land to Ed.  Ed’s deed did not contain the covenant, but Ed did have notice.
Holding: An equitable servitude will be enforceable in equity against a person who purchases land with notice of the equitable servitude even if it’s not contained in the deed. It would be unfair to allow Ed to buy land with an equitable servitude which is worth less, and then turn around and sell it at a profit. 
b)  Sanborn v. Mclean p.870

Facts: There was no written covenant and no actual notice.  D wanted to build a gas station.
Holding: Notice of an equitable servitude can be inferred from the common general scheme of the surrounding property, even if notice is not contained in the deed.  (Called constructive notice.) In order to enforce an unwritten covenant like this you must have:
i. A common owner

ii. Who had a plan as to how he wanted the land to be used (and not that subsequent owners randomly agreed to do something)

iii. The common owner sold lots with restrictions

iv. There must be notice whether actual or constructive.

RESTATEMENT 3rd does away with touch and concern and says a covenant should not be enforced if it is against public policy.
CASES

a) Hill v. Community of Damien p.893

Facts: Neighbors bring case against home for people with AIDS on the grounds that there is a covenant that runs with the land restricting its use to “single-family residential use,” which is ambiguous.
Issue: 

(1) Should ambiguous restrictive covenants be construe to favor free use and enjoyment in land?

(2) Do covenants violate the FHA when they have a discriminatory intent, effect, or constitute a failure to make reasonable accommodations (meaning the neighbors won’t lose any money)?
Judgment:

(1) Yes.  Single-family is met by the home here.  They eat together, do their shopping together, and support each other.  
(2) Yes.  Although the covenant was not intended to discriminate, the effect is discriminatory and fails to make reasonable accommodations.

b) Shelley v. Kraemer p.905

Facts: Owners entered into a covenant (no horizontal privity) prevented the use or occupancy by anyone not of the Caucasian race.  The trial court upheld the covenant.
Judgment: The Equal Protection Clause of the 14th Amendment and the right to own, enjoy, and dispose of property, prohibits judicial enforcement of restrictive covenants by race.  The covenant itself is inherently Constitutional since private parties formed it.  However, since enforcement of the covenant was secured through the State courts, the Shelleys would have been free to occupy the land had it not been for the state.  Therefore, the judgment is reversed. 
12)  PLANNED COMMUNITIES
Advantages
· Aesthetic Attraction
· People like the predictability of the environment

· Help provide for stable and secure housing market

· Controls nuisances and who can come in and out of the community

· Association replaces a municipal government making getting things done more efficient

Disadvantages

· Association regulates too much
· Certain groups of people may be barred from moving in to the neighborhood

· Tyranny of the majority of a self selecting group

· Kills architecture and individualism

· Costs may be imposed by the association

How involved should the courts get with Homeowner Association regulation?
=   Reasonable standard: Assumes the association’s rules are economically optimal and enforcing them helps sustain property values and so the court will defer to the association unless the rule is capricious, violates public policy, or is arbitrary.
=   Master deed vs.  Subsequent owners: Something in a master deed is given more deference than something enacted by subsequent owners.  
CASES

a) Nahrstedt v. Lakeside Village Condo Assoc. p.927

Facts: The master deed to the planned community contained a covenant prohibiting cats.  P was levied a ton of fines and wanted to keep her cats on the grounds that the covenant was unreasonable since her cats were clean and quiet.  
Judgment: the covenant is unreasonable.  Whether a covenant like this should be enforced is a question for the court on the facts of the particular case.  
DISSENT: The majority’s rule only encourages litigation.  Condominium living necessarily requires individual owners to give up some rights they would have if they lived on separate property.  The other residents of the community apparently agreed  that there should be no cats, as the master deed says.
13)  ZONING
Disadvantages:

· Keeps apartment building people away from single home people
· The rich and powerful could lobby for the best zoning
· Zonings are established based on interest groups lobbying
· DEMSETZ: With the growth of property rights and scarcity of land, zoning is a response to the scarcity of land.  
· ******** Courts have a 3 step process to determine whether a zoning ordinance violated Due Process:
1. Does the ordinance promote a legitimate state interest?

2. Is the ordinance (the means used) rationally related to the promotion of that interest?

3. Does the law infringe on an individual’s fundamental Constitutional right?  If it does, the zoning ordinance must be shown to further a compelling state interest, is passed more narrowly (i.e. throw trash in cans) to further those interests, infringes as little as possible on Constitutional rights. 
· Facial vs. “as applied” Constitutional challenge.  

· Non-Conforming use: Something that is in violation of the zoning ordinance at the time that ordinance is passed.

· A non conforming use runs with the land.  If the owner ceases to use it, the use disappears.  

· Amortization: You have a certain amount of time in which the non-conforming use must be phased out. 

· Variance: allows the owner to use the land in a way otherwise not allowed by the ordinance
· Special Exception: Allows the use of land in a way that is contemplated by the ordinance but only if the owner meets certain criteria. 
Constitutionality:
CASES

a)  Village of Euclid v. Ambler Realty Co. p.960 – SUPREME COURT FINDS ZONING CONSTITUTIONAL
Facts:  P argues that the ordinance restricting his land use to residential use only reduced his land value from $10,000 if it would be allowed for industrial use, to $2,500 if restricted to residential use, amounting to a facial violation of the 5th and 14th Amendment Due Process deprivation of property, and a violation of the Equal Protection Clause.  
Issue: Is zoning Constitutional on its Face?
Judgment: Yes.  The ordinance is Constitutional on 4 grounds:

1. The ordinance is justified under the reasonable ‘police power’ of the state, meaning the state’s power to regulate public health, safety, morals and its general welfare.  
2. The village has the power to govern itself as its own body.
3. The ordinance is about dealing with a nuisance and is upheld on that ground.
4. Increased modernization has required the use of regulation which 50 years ago would have been considered arbitrary.  The Constitution must conform to this.  
WYMAN:  The court found this ordinance to be facially Constitutional, but it could find it Unconstitutional as applied on a case by case basis. 

Non-conforming Use/Amortization:
b) Moontownship (PA Northwestern v. Zoning Board) p.974 – NONCONFORMING USE/AMORTIZATION
Facts: Porn shop was a non-conforming use based on the zoning ordinance that was passed.  P had 90 days to close up shop based on the amortization schedule.
Issue: Is an ordinance which deprives a property owner of a nonconforming use based on amortization Unconstitutional when such use was preexisting and lawful?
Judgment: UNCONSTITUTIONAL for a few reasons: what the town does here is essentially a taking and so the porn shop must be compensated:
(1) The owner already had a vested property right in the land.  The state cannot take that away unless it’s a nuisance or violates a covenant or easement.
(2) If the amortization period was allowed, people would not invest in their property.
WYMAN: Why wasn’t the ordinance applied prospectively?  
· Perhaps the town wanted to get this specific store out
· Urban development sometimes requires the removal of things that have been around for a while

· The city might have been under political pressure from its citizens

· The city wanted to get rid of the store without having to compensate

· If the ordinance was applied prospectively it would have been a while before this shop closed down: the value of this Non-conforming use would skyrocket if it were allowed to stay around.  
c)  Barcott Article BB
Facts:  Under the Clean Air Act newly built power plants must comply with burdensome pollution control standards but old plants do not have to comply and are grandfathered in.  The government thought that the plants would eventually stop operating.  This did not happen.  
WYMAN: How can we make the old plants reduce their pollution levels?

· Amortization

· Emissions trading – this promotes efficiency: the plant that values pollution the most and can reduce it at the lowest cost would pay for it while the plants that don’t need to pollute as much and cannot reduce pollution will sell the right. 

Variances

d)  Commons v. Westwood Zoning Board p. 985

Facts: Full Frontal Footage case.  The variance was granted b/c the owner suffered undue hardship after he couldn’t buy property from his neighbor and then couldn’t use the land at all. 
A variance is granted only of 4 elements are met:

1. The variance would not be incompatible with the comprehensive zoning plan

2. The landowner suffers a unique hardship in the use of the land b/c of the ordinance.  The hardship cannot be one which is common to all lots in the district.  If it is, an amendment may be appropriate.  
3. The landowner suffers an unnecessary hardship in the use of the land if the variance is denied, such that 
a. the owner cannot make effective use or profit from the land without the variance and 

b. the owner has tried but could not comply with the ordinance.. N.B. The hardship cannot be self-imposed, not the result of action by the owner w/ knowledge of the ordinance.  
4. The grant of the variance will not be detrimental to the public welfare.  

Special Exceptions
A Special Exception is granted if:

1. The ordinance lists the use as a special exception
2. The use will meet all standards and conditions set out in the ordinance

3. Will not change the essential characteristics of the surrounding property

4. The special exception will not be detrimental to the public welfare beyond its normal use. 
e) Cope v. Inhabitants of Brunswick p.994

Facts: Ordinance says that land is to be used for ‘residential use only.’  Multi units are permitted only as an exception if the unit will not affect the public welfare and will conform to the overarching zoning plan and not alter the surrounding property but did not set out clear standards under which the exception should be granted.  
Holding: The power to regulate property cannot be given by the legislature to a municipality without a sufficiently detailed statement of policy to provide a guide to reasonably determine an owner’s rights and prevent arbitrariness.  
Amending the Ordinance

Can be done only through the legislative process:
1. Must conform to the state’s Zone Enabling Act and done legislatively.
2. There must be Notice and a Hearing
3. The amendment must conform to the zoning’s ‘comprehensive master plan.’

4. Cannot be arbitrary or capricious

5. Cannot violate the Federal or State constitution.  

f)  State v. City of Rochester p.999

Facts: Guy wants his land to be amended to move from a low density single residential house to a high density multi-residential house.  Neighborhood challenged the amendment:
Issue: Is an amendment legislative or quasi-judicial?

Judgment: It is legislative and hence subject to a lower standard of review than if it were quasi-judicial.  An amendment will be upheld unless it is shown that it is unsupported by any rational basis related to promoting the public health, safety, morals, or general welfare or if it amounts to a taking without compensation.   

Aesthetic Zoning

1. The state’s enabling act must allow for an aesthetic standard
2. The guidelines for applying the aesthetic standard must be clear
3. (it is possible to argue that allowing your own style of house should be protected as a 1st Amendment Freedom of Expression.)  
g) Stoyanoff v. Berkeley p.1011

Facts: P wanted to build a house that met all zoning standards except that it did not look like any of the other houses in the neighborhood.  An Architectural review board denied the permit.  
Issue: Is an ordinance which regulates architectural style valid if it regulates property that will not conform to neighboring structures?

Judgment: Yes.  The property would not conform to the existing comprehensive zoning plan.  The aesthetic issue is not the only one considered here; a grotesque house will bring down property values.  
f) Anderson v. City of Issaquah p. 1020

Facts: Architectural board denied a building design on the grounds that “the façade didn’t fit with the surrounding area.”  The relevant statute read: “Evaluation of a project shall be based on quality of its design, relationship to the natural setting of the valley, and surrounding mountains.  The building components shall have appropriate proportions and express themselves as part of the overall design.”
Issue: Must there be clear guidelines for applying an aesthetic regulation?
Judgment: Yes.  The city is entitled to maintain the beauty of the neighborhood. However, the architects must have clear and understandable guidelines to follow.  
WYMAN: 
Should Aesthetic regulation be a reason for zoning?

Yes:

· Maintains property values
· Maintains overall zoning plan

No:
· Tastes are individualistic and should not be regulated
· Aesthetic regulation is mostly arbitrary

Should different standards apply to zoning regulation between public and private communities?

Higher standard:
· We need to protect public spaces more b/c more people have a right to those spaces
· We have faith that the legislature enacted proper zoning.

Lower standard: 

· You can foresee restrictions on private land but not on public land and so public lands should have a lesser standard.

· There is less notice for public zoning and so public zoning should be held to a lower standard.  

Signs

4 factors are important in determining whether an ordinance regulating signs is Unconstitutional:
1. Whether the ordinance regulates commercial or non-commercial sign use. (non-commercial gets more deference.)

2. Whether the sign is on site or off-site (on site gets more deference.)

3. Whether the ordinance regulates the content of signs or the physical attributes of the signs (the court will be more likely to find content regulating signs to be unconstitutional.)

4. Whether the sign is located in a residential lot (Court will protect these more)

g)  City of Ladue v. Gilleo p.1032

Facts: City ordinance prohibited all signs except for sale signs, residence identification signs and the like.  P erected a “no to Gulf War” sign.  The city removed her sign.  P argued that the ordinance violated her 1st Amendment Freedom of Speech.  The City argues that the purpose of the ordinance is to get rid of ‘clutter.’
Issue: Is the ordinance that prohibits nearly all signs on residential property Constitutional?

Judgment: No.  Freedom of Speech trumps the city’s interest in regulating ‘clutter.’  
Composition of Single-Family Residences

A few ways to determine whether ordinance regulating ‘family composition’ is Unconstitutional:
1. Is the ordinance necessary to further the government’s objectives?
2. Is the means used rationally related to the promotion of that objective?

3. Is the government attempting to achieve the objective while encroaching as little as possible on a protected constitutional right?

h) Village of Belle Terre v. Boraas p.1044

Facts: Village restricts land use to single family dwellings.  “Family” is defined as “one or more persons related by blood, adoption or marriage living and cooking together as a single housekeeping unit.  Households with more than 2 unrelated persons are explicitly excluded from the definition of ‘family’.”  6 unrelated college guys rent house from landlord.  P’s challenge the statute as arbitrary and unreasonable and that it violates their Constitutional right to privacy.  The city responded that the ordinance regulates noise, traffic and amount of people living in the area.  
Issue: Is restricting land use to a certain definition of ‘family’ unconstitutional?

Judgment: No.  The concept of public welfare is broad and inclusive.  The legislature can define what counts as ‘family’ for purposes rationally and reasonably related to legitimate objectives such as maintaining quiet and clean air.  No fundamental Constitutional right is at stake here and so the legislature should be given deference.  
DISSENT:  J. Thurgood Marshall: The ‘family’ classification violates the 1st and 14th Amendment right to privacy.  Furthermore, the ordinance is over-inclusive in that it includes people who do not make noise or traffic, and under-inclusive b/c it does not regulate how people live in a house but rather who can live in a house.  This violates Equal Protection and is therefore nor rationally related to the promotion of the state’s objectives.  
WYMAN: The majority applies a deferential ‘reasonable’ standard
i)  City of Edmonds v. Oxford House Inc. p.1056
Facts: An ordinance defined ‘family’ as any number of related people or 5 or fewer unrelated people.  P opened a house for recovering alcoholics.  The city cited P.  P sued for a violation of the Fair Housing Act, and that the city failed to make reasonable accommodations for handicapped people.  
Issue: Is the ‘family’ definition qualify for an exemption under the FHA which allows for any reasonable restrictions regarding the maximum number of occupants permitted to occupy a dwelling?
Judgment: No.  Single-family home restrictions do not fall under the FHA’s exemption.  An exemption to the FHA exists when the city is trying to regulate how many people can live in a house, for health and safety reasons.  Specifically here, an unlimited number of related people could live together, but unrelated people have a cap so safety cannot be the concern.  Remanded to the trial court to determine whether the ordinance is unconstitutional.  
Exclusionary Zoning (Racism)

j) Southern Burlington NAACP v. Town of Mt. Laurel
Facts: The city’s zoning ordinances prevented low and middle income persons from acquiring affordable homes within the township.  The NAACP tried to construct subsidized multi-family housing.  The city argues that it has the right to keep taxes high.  
Issue: Can a municipality through zoning regulation make it physically and economically impossible to provide low and middle income housing?
Judgment: No.  This burden must be met unless the town can prove that the particular circumstances prevent it from fulfilling the obligation.  When zoning regulation affects an area outside the municipality (i.e. in this case the poor outside the municipality) the welfare of the citizens of the state as a whole must be considered.  
Mt. Laurel II:  4 major holdings:

1. All municipalities must provide realistic opportunity for low and middle income housing.
2. Those challenging an Exclusionary Zoning can establish a prima facie case by showing that the zoning substantially limits the building of low and middle income housing.  
3. To counter this prima facie case, the municipality must show “numerical” evidence of the number of units needed both immediately and reasonably within the future and do more than show a “bone fide” effort in eliminating exclusionary zoning.
4. If removal of the exclusionary zoning was insufficient, the municipality must take affirmative reasonable steps to provide such housing, even allowing a builder to build in a municipality against the municipality’s wishes.  
WYMAN: Why did Mt. Laurel initially fail?

· TIBOUT HYPOTHESIS: It’s efficient to have municipalities b/c people will be able to move to neighborhoods that give them the services that they want.  
· Municipalities were able to opt out.  

14) TAKINGS
ANALYSIS
1. Is the regulation affecting a property interest?  Penn Central tried to define a property interest as air rights.  Go back to some of the arguments we discussed in the first part of the course (Locke, Radin, etc.) – invoke some of the argument there.

2. Is the government acting for a public use?

3. Do the 3 per se rules apply?
a. Hadacheck
b. Loretto
c. Lucas
4. If no, balancing test: consider the different components (though not exhaustive, nor weighted the same):

a. Economic impact

b. Investment backed expectations

c. Character of action

d. Average reciprocity of advantage

Why do we allow ‘taking’ in the 5th Amendment? Government must compensate when taking property for ‘public use.’
PRO

· There are activities we would not be able to engage in b/c of ‘holdout’ problems.  (Demsetz)
· * Efficiency – We want to make everyone better off without making anyone worse off.  Further, the government will consider costs when it takes property.  Lastly, the government ensures efficiency in a high-transaction world.  
· *Promotes investment without fear of losing that investment
· Autonomy personhood interest (Radin).  We should compensate idiosyncrasies.  
· Locke’s Labor Theory.  B/c you own your labor the government must compensate you
· We need to discipline the government to prevent abuse. 

· *Fairness – it’s fair to compensate if the government takes.  Fairness dictates that compensation is only due when demoralization costs of the people exceed settlement costs (or transaction costs.)
· The government is not a special actor.

· Expressive Function – compensation expresses how much we value property rights.

CON

· Calder Hicks Efficiency – it’s more important for society as a whole to be better off
· People might over-invest if they know the government will compensate them
· The greater good is more important than an individual’s investment
· The individual’s investment might be idiosyncratic, and so the government should not compensate that.  (This is the lesser of two evils.  The government should compensate me, b/c I’d rather it not take my land at all.
· The government has enough political checks on it to use discretion.
WHAT IS A ‘PUBLIC USE’

2 Views in addition to the case law:
(1)  Broad View – there must be an advantage to the public
(2)  Narrow View – The public must actually use the land that was condemned. 
CASES

a)  Poletown Neighborhood Council v. City of Detroit p.1108
Facts: At a time of high unemployment, GM sought to build a factory and so petitioned the city to condemn certain property.  P’s claimed that the city was taking the property for GM’s private use and not for a public use.  The city argues that it is a public use since its goal is to help unemployment.
Issue: Can a condemnation that clearly benefits a private entity be considered for ‘public use?’
Judgment: Yes.  If a private benefit is only incidental to a public benefit, there can still be a condemnation.  Since the primary purpose of this condemnation is to curb unemployment, this is a ‘public use.’  
WYMAN: The decision in Poletown does not take into account that political and wealthy interests are at play and so the legislature should perhaps have a higher standard of scrutiny.  
There is a question: Who is more prone to error?  The legislature or the judicial?  Legislature: b/c they are influenced by interest and private groups.  Judicial: b/c they are not experts.
b)  Hawaii Housing Authority v. Midkiff p.1098
Facts: Most land in Hawaii was owned by a small minority.  The legislature found that such a distribution distorted the land market and injured public welfare.  If tenants of the land file for an action, the Hawaiin Housing Authority can hold a public hearing on whether taking the land would “effectuate public purposes” of the HHA Act.  The HHA required P to negotiate with tenants and sell some of his land.  
Issue: Is a taking which transfers property from one private party to another private party satisfy the ‘takings clause?’

Judgment: Yes.  
· As long as the use is “rationally related” to a conceivable public use and not “palpably unreasonable”, the taking involves a public use.  
· It is up to the legislature, not the courts, to determine what constitutes a public use b/c they are experts. 
· Whether the Act is ultimately Successful is not the issue.  If the legislature could rationally believe that the taking would further its objective, it’s Constitutional. 
WYMAN: Midkiff is the controlling standard today.  
c)  Kelo v. City of New London BB

Facts: The City of New London wanted to economically develop a waterfront property.  7 people did not want to sell.  The development corporation initiated a condemnation action against them.  The 7 people are arguing for stricter scrutiny than the ‘rationally related’ standard in Midkiff.  
Issue: Is economic development a ‘public use?’
Judgment: Not decided yet.
No it’s not a public use:

· ‘Economic Development is a vague concept.  It would be hard for the government to justify it.  
· Private users (the developers) stand to gain
· There’s no assurance that the public benefit will continue in the future since it’s the developer that is benefiting and since we cannot control land once it’s condemned.  
· Private rights are more important than anything else
· The legislature can be wrong.  So we need the judiciary to ‘check’ them.
Yes it’s a public use:

· We should defer to the legislature b/c they are in the best position to determine what a public use is unless the use is “palpably unreasonable.”
· The term ‘economic development’ is not too vague: new jobs will be created, taxes collected, etc. which are all public uses.

· It has been ruled (in Poletown) that even if there is a private benefit incidental to the public benefit, the use can still be a public use.

DISSENT: What should the new standard be?

· P has the burden of proof to show that the use is Unconstitutional
· P must prove that the project is intended to benefit a private party – look at how much land is taken, and how much money/benefit the private party is getting

· D must prove and show what the public benefit is

· Is the taking reasonably necessary to achieve the objective? i.e. do they really need to take these 7 homes?

WYMAN: Instead of changing the standard as to what a public use could be perhaps we could change the compensation paid.
· This would be more efficient b/c the benefit of the development would be distributed amongst those who give up their property.

· Perhaps insurance should cover this (but then people will overinvest.) 
PER Se/Regulatory ‘TAKING’

d)  Loretto v. Teleprompter Manhattan Co. p. 1117
Facts: Government allowed cable company to run wires across P’s building.  (NOTE: P did not have notice of the cables.)  P sued claiming a taking.
Issue: Does a permanent physical occupation authorized by the government constitute a taking which requires compensation?
Judgment: Yes.  A permanent physical invasion is a per se taking regardless of the public interests it may serve.  A permanent physical invasion prevents the owner from possessing the occupied space and from excluding others from his property, extremely important to the ‘bundle of rights.’  
DISSENT: 
· The exact meaning of ‘physical’ is unclear.  There should be no difference between a permanent and a temporary invasion.  
· Takings should be evaluated under a multiple factor balancing test and not by a set formula. 

· KEEP IN MIND THAT LORETTO WOULD HAVE NO OTHER USE FOR THE PROPERTY ON WHICH THE CABLES LIE. 
· Plus, the tenants benefit from having cable.
e)  Hadacheck v. Sebastian p.1132 - NUISANCE
Facts: P set up a brick factory outside the city limits on land with valuable clay (so this is the only place he could have the business.  (See Lucas)  Later, the city grew surrounding the brick factory and so an ordinance against brickyards applied.  If P’s land could not be used as a brickyard its value falls from $800,000 to $60,000.  P argues that this is a taking.  City argues that the brickyard is a nuisance.  

Issue: Can a person’s land which constitutes a nuisance be taken without compensation?
Judgment: Yes.  
(1) Stopping a nuisance is an exercise of police power and so does not require compensation.  To allow the brickyard to continue would hinder the growth of the city.  
(2) P still has the ability to remove the clay and make money that way so there is not a complete loss in value.
f)  Lucas v. South Carolina Coastal Council p.1171

Facts: South Carolina Legislature enacted a Coastal Zone Management Act imposing restrictions of owners on beachfront property for fear that the property would cause beach erosion.  P bought property which at that time did not fall under the Act.  But later a new Act was passed which included P’s property, prohibiting him from building on the property which rendered his land valueless. 
Issue: Can the government operate a land use regulation that renders valueless the owner’s property?

Judgment: No.  
(1)   A land use regulation which deprives an owner of all economically valuable use is a taking unless it regulates something that is already a NUISANCE under common law or it’s a restriction that was already in the TITLE (such as adverse possession, an easement, etc.)  Here, the Act rendered the land valueless by ordering it to remain in its natural state.   
(2)   A property owner should expect his property to be regulated somewhat but not “too far” to the point where his property is worthless.
Balancing Test ‘Taking’

g)  Penn Coal Co. v. Mahon p.1140

Facts: Penn co. sold surface rights of land and the house on it to P but retained the mining rights in the deed.  P claims that whatever right Penn Co. had were taken away by the Kohler Act which forbids any mining in a way that would cause the sinking of a house.
Issue: Is this statute a taking?

Judgment: Yes. 
(1) Property can be regulated to a certain extent but not ‘too far.’  
(2) To recognize the Kohler Act here would be to ignore the fact that Penn had contracted with Mahon and eliminate Penn’s support estate in the coal. 
(3)  Protecting P, a private person, is not a sufficient public interest to protect.  
(4) Lastly, this regulation would not provide an average reciprocity of advantage to the 2 owners of the property and so is not part of the state’s police power and is a taking.
DISSENT: 
(5) There is an average reciprocity of advantage: If society is better off as a whole, there is average reciprocity of advantage.
(6) This restriction here is to protect a public hazard (nuisance) and so it should not require compensation.  Hadacheck.
(7) Just b/c P benefits doesn’t mean it’s not a public use.

(8) A restriction is lawful if it is an appropriate means to an end

(9) In assessing whether there has been a significant diminution of value, you should look at how significant the right of the support estate is in relation to all the other rights that the coal company has.  Here, Penn still has a right to the coal.
(10) The State’s legislature has greater knowledge of the issue and so should be deferred to.  (A response to this is that the role of the judicial is to check the legislature.) 
WYMAN: What explains the difference in outcome between Hadacheck and Penn Coal?  Both seem to be nuisance cases!  In Hadacheck the court defines property rights broadly and so taking away the rights to a brickyard is only taking away one stick, whereas in Penn Coal if you take away one stick that’s a deprivation right there.  SEE Moore.  
h)   Penn Central v. City of New York p.1151

Facts: The Landmark preservation commission restricted any architectural change to Penn Station but did not restrict the use of the terminal in any way.  Penn could transfer its rights to parties on the same block to develop it.  Penn entered into a lease with a British company to build a 55 story office tower above Penn station.  The Commission denied the construction of the office building but did say that it would allow a structure which would “harmonize in scale, materials, and character.”  P sues saying that the restriction is a taking b/c it takes the airspace above Penn Station.
Issue: Does a regulation that does not restrict the property’s primary use nor deny a reasonable economic return on it constitute a taking?
Judgment: No.  Factors Used:
(1) Economic Impact of Regulation – Are there still a reasonable number of uses left to an owner after the regulation has been passed?    How significant is the diminution of value? If the loss isn’t zero there is no taking.  A law which allows the owners to receive a reasonable return on investment is not a taking.    If you view property rights as broad, you’re less likely to find a taking b/c only a small slice has been taken.
(2) The extent to which the law interferes with distinct (reasonable) investment backed expectations is relevant – Once a person has spent money on improving the land in justifiable reliance on regulations at the time the improvements were made the person should be able to recoup that investment.  But if there is a reasonable return or if the owner can still use the property as originally intended there’s no taking.  N.B. The right to recoup the cost of investments is limited to the improvements and not to the underlying land.  Here only 1 right (the right to use airspace) is taken.  The right to transfer the airspace right to nearby properties might not be ideal but is still valuable, plus Grand Central can still be used as a terminal.  A law which does not interfere with an owner’s primary expectation concerning the use of the property is not a taking.
(3) Character of the Regulation –  Does the regulation broadly confer a public benefit but only extracted from a small few?
a.  If the action is a physical invasion it will more likely be a taking. 
b.  If it’s a public program it’s less likely that a taking will be found – here the regulation is part of an overarching plan to preserve trademarks in NYC.

(4) Reciprocity of Advantage  - does the party being burdened by the regulation also benefit from the regulation (meaning do both the burdened as well as surrounding property owners benefit?  Preserving landmarks is of benefit to Penn Station.
DISSENT:
(1) There is no reciprocity of advantage here.  Only a few buildings are singled out with no benefit to the ones that are singled out.
(2) Penn station is singled out.  
i)  Palazzolo v. Rhode Island p.1193

Facts: 

Tahoe Sierra – temporary taking
