PROPERTY – UPHAM – SPRING 2005

I. Sovereignty

Seisin: the legal state of the land

Discovery and “Terra Nullius”

Conquest and Sovereignty

Chain of Title

Ejectment

Ownership v. Possession v. Use

Positive Law v. Natural Law

Law v. Equity

a. Johnson v. M’Intosh, US 1823 – J and M both had titles to the same piece of land in what is now IL.  J’s title came from his father who bought from Piankeshaw Indians (contrary to proclamation of the Crown saying Brits couldn’t do this).  M’s grant came from U.S. gov’t through Revolution through discovery by the British.  
Chief Justice Marshall says European countries recognized title through discovery and any natives on purportedly empty “discovered” land had a right to occupancy but not ownership (and therefore couldn’t sell).  He also allows possibility they were sovereign and conquered, in which case “conquest gives a title which the courts of the conqueror cannot deny.”  In essence, Piankeshaw sovereignty couldn’t be recognized w/out undermining US’ existence.  M wins.

i. “Terra nullius” = empty land which could be claimed through discovery.

ii. Other land had to be conquered – this implicitly recognizes native sovereignty.  Conquering is costly.

iii. M’s theories (besides discovery): 

1. Indians didn’t work land, hence couldn’t own it (ownership through use – Locke)

2. Indians didn’t sell land in their own property system

iv. J’s 3 theories: 

1. proclamation didn’t affect Indians as non-subjects of Crown so their sale is valid; 

2. King didn’t have “prerogative rights” to make the proclamation as US wasn’t under martial law; 

3. VA can’t take away property rights (by natural law and own Const); Ps had right to alienate
v. Johnson brought case as “tenant of Johnson,” b/c lessees only show possession, not title, to get ejectment

vi. Sale to J’s dad was to him “or King” – trying to avoid the Proclamation w/a sort of trust!

vii. Conveyance of property doesn’t require consideration – not a contract

1. MacIntosh is possessing/living on the land.  If he weren’t, ejectment wouldn’t work.  M also claims title/ownership and hence he wins – Johnson’s title isn’t good so M’s possession isn’t wrongful.  

viii. Note language “entering onto land” & “becoming seized” – legalisms denoting ownership, NOT actual possession (but stem from ownership requiring physical entry)

b. Oneida v. Oneida Indian Nation, US 1985 - Oneida tribe sued Oneida County NY for rent on land they sold to it 175 years previously, after Congress made it illegal to buy from Indians w/out federal approval.  The county says a default state statute of limitations or laches (equity doc barring old claims) should bar the claim.  Court says no, there’s a federal policy of allowing Indian claims for a long time and won’t apply laches b/c this is law and that issue wasn’t raised on appeal.  Stevens, dissenting, wants laches (reliance and bad faith).

i. Natural extension would be rent for whole US – but the claim here is under US law AFTER conquest (and is only for taxes, NOT possession)

ii. Paternalism of trust relationship – gov’t is supposed to bring cases FOR Indians (hence can’t apply laches v. them if they weren’t supposed to sue on own initiative!) and regulate their sales – lesser sovereignty.

iii. General pattern in settler countries:

1. Recognize native title but only w/occupancy rights
a. No right to alienation – can’t sell!

b. Keeps prices low for the gov’t.  

2. Then later, take it without paying (after subjugating people)

c. Mabo v. State of Queensland, Austr. 1992 – Gov’t tried to “grant” land to Murray Islanders.  They sued saying it was theirs all along (and had never been annexed by queen).  Court holds this wasn’t terra nullius, and that Crown DID get sovereignty over it (conquered, under Aust laws) but that the aboriginal title remained.  

i. Key that islanders had continuous occupation (and culture!) and system of property rights. 

ii. Unlike Johnson, court found a limiting principle

iii. Rights under native title can’t be transferred outside native sys (no selling) and can still be extinguished. 

d. Origins of Property Rights 

i. First in Time: Grotius: Before a gov’t formed, folks had an equal “right to grab,” but after it formed the existing property rights (even if just based on grabbing) had to be recognized for order’s sake.

1. Time is irrelevant if one deed is bad to begin with

2. Works if seller is same (first deed wins).  Otherwise first buyer can lose if they don’t pay much.

3. Rose critique – this implies your mere presence changes nature.  

ii. Labor theory: Locke: you get a right to something if you mix your labor with it.


1. Problematic once property rights EXIST (when does your use win over a right someone already got w/their use?), but theory persists. 

iii. Discovery

iv. Conquest

II. Labor and Possession

Capture

Custom

Notice

Trespass v. Case

Technology

Conversion

Open Access

a. Pierson v. Post, NY 1805 - Post was chasing a fox and Pierson shot and took it.  Posts’ parents sue for trespass on the case saying Post had a property right in the fox b/c he’d almost caught it.  Court goes back to Puffendorf and Grotius to say you have ownership of an animal only when you possess it.  If you have intent (manifested?) to capture AND have impeded its liberty by killing/mortally wounding it, you have rights to it (as long as you don’t abandon pursuit).  Mere pursuit is not enough.

i. Case: 

1. negligent vio of ownership 

2. intentional vio of non-possessory ownership rights (here)

a. Lawyer picked wrong COA.  Trespass on Post’s POSSESSION would have succeeded.  Possession, NOT ownership, is exactly what Post could say he had.   

ii. Dissent: Post should win b/c of: 

1. tradition (but as FU says, these conflict)

2. incentives to kill noxious foxes

a. Courts are bad at policy.  Who knows which rule wd kill more or if foxes shd be killed.

iii. Brought to court b/c ANY rule needed (maybe trad was changing) – maj’y’s bright line better than no rule – courts ARE good at that (reliance). 

1. Preference against creating new rights – almost possessing cd give you multiple rights. 

iv.  Hypos show ownership attaches where notice exists

1. Rules should take the perspective of the public!

2. Hence wild and domesticated animals diff’t

3. Hence custom can matter

v. Property needs to be lost at some point – neither too easy nor too hard to keep.

vi. FU’s take: case seems unfair for reasons dissent says, but “Clear, unequivocal possession wins for the sake of order.”  (Odd, b/c often fairness and NOT the right rule DOES determine the outcome!)

vii. Today, resources (oil) are analogized to wild animals – if they move away from your land, not yours. 

b. Ghen v. Rich, MA 1881 - Provincetown fishermen habitually kill a whale (by shooting it), then leave it to wash ashore, where discoverer tells them for a fee.  Someone kept a whale instead; whalers sued.  Court says they have possession w/the harpoon; is vague about basis (custom/notice, or b/c it’s the only way to kill whales – economic).  

i. Protect industry over sport (Post) – w/out this custom, no whaling! (no ownership v. no rich ppl’s o’ship)

ii. They did all they could to make whale their own

iii. Small community; everyone affected knew and followed rule 

c. Keeble v. Hickeringill, Eng 1707 - P had a pond with decoy ducks.  D would come shoot and scare the ducks away.  P sues in case (he never had possession of the birds).  

i. Malicious interference with trade is not OK

1. D COULD compete by luring birds himself (evidence suggested he did – compete w/tech, not gun)

2. Promotes efficiency/productive use of land/healthy markets

ii. But it should be illegal to do this even w/out the econ rationale, just as a property right.

iii. Could be Lockean – he mixed his labor with those ducks though he never possessed them.

d. Eads v. Brazelton, AK 1861 – Brazleton located an old wreck of lead in the Mississippi and left a buoy, then left to recover another wreck, and when he finished, rising water made him unable to recover the lead with his boat.  D came along in a submarine and claimed and took and sold the lead.  B sues, D wins. 

i. “great destroyer of property rights – technological change”

1. Submarine guy will win if he gets there first (Cf. PA Coal) – encourages tech development

2. Must do everything you can (buoy was enough before subs) – encourages max investment 

e. Popov v. Hayashi, CA 2002 - Barry Bonds hits a recordbreaking run.  Ball hits Popov’s glove but falls, he gets mobbed, Hayashi gets it.  Court creates rule that where you complete significant steps twrd possession of abandoned property and unlawful acts prevent it, you have “pre-possessory interest”/“qualified right to possession” enough fr conversion.  Hayashi got full possession but w/cloud of P’s part possession.  Split it!

i.  If you can prove you definitely would’ve had possession but for criminal interlopers, you’d win.

ii. Conversion = wrongful exercise of dominion over other’s property. 

iii.  Splitting up property is usually bad – this is a one-off rule.

f. Eggertsson article/Wyman lecture
i. Open access means depletion.  Inefficient race to extract at any price (market flooded).  Property rights must be created.

III. Ownership and Title (Adverse Possession) 

Notice to Public

Demurrer

Void; Merely Void Deeds

Color of Title

Statute of Limitations

Tacking

a. Tapscott v. Lessee of Cobbs, VA 1854 - Mrs. Lewis bought land from Rives, one of a grp of executors.  She paid him but he never passed this on to the other executors, so she never got title.  She died living on the land.  Tapscott (maybe a freedman) moved onto it. Her heirs sue in ejectment.  T demurs to the evidence but sez it’s insufficient as a matter of law.

i. Demurring was a mistake – to avoid ejectment he need only show prior possession to C, which he has!

1. B/c Cobbs has NEITHER title nor possession

2. Maybe jury wouldn’t like T though

ii. Court goes on unnecessarily about her title, then finds “constructive possession” - p’n was all C needed   

b. Lessee of Ewing v. Burnet, US 1837 – P had title to a gravel lot in Cincinatti which D used for 21 years – fenced, maintained, ejected others.  D wins adverse possession.

i. Notice to public and P is key.  D used it as any owner would and this is notice enough. 

ii. P had color of title thru a will from s/o who bought a second deed to the land frm same seller as D.

1. D’s title is bad, wins as an AP

2. Matters b/c of issue of “adverse” possession – need it be in bad faith/knowledge of bad deed?

a. Court doesn’t care about AP’s intent.  Public is what matters.

b. But courts are very divided btwn bad faith reg’t, good faith req’t, and neither.  

c. Ennis v. Stanley, MI 1956 – Farmer used 6 acres past his prop line, owner sued.  Court said since F didn’t know it wasn’t his and didn’t want to steal, he wasn’t an AP. 

i. But Upham says this court wouldn’t give to someone who had bad faith, either (no AP?) 

ii. Real stories is, Ennis hadn’t paid taxes on the land.  Justice? 

d. Marengo Cave v. Ross, IN 1937 – Cave co. discovered and opened cave, charged admission.  Owner of land above it sued and won b/c possession, while continuous adverse and exclusive, wasn’t open and notorious (from R’s POV – not clear that it was part of his property till survey was done).

i. Coase: wouldn’t matter who wins b/c whoever needs it more will buy (happened AFTER R died)

1. But bilateral monopoly (can’t get from anyone but R and he knows it) could prevent this

ii. Bad fact we didn’t have – Ross asked cave to survey, it refused (absent this, FU thinks cave shd win.)

1. B/c from public POV, cave is the owner. 

e. McCarty v. Sheets, IN 1981 – Garage built onto lot next door; builder took care of land btwn garage and other garage.  Lower court split the land in btwn; higher court said just to the edge of the eaves.

i. FU thinks the raking was enough for AP.  Open, exclusive (if other fam didn’t rake), adverse, continuous. 

f. Wallis Bay, CA 1974 – Co. bought farmer’s land for a road then didn’t need it and offered to sell it back.  Farmer kept using, ignored offer, tried to get AP after statute.  Court said no b/c his use wasn’t adverse (didn’t interfere w/garage’s “use” of waiting) or exclusive (garage was using by waiting).

i. Right result for wrong reason.  It wasn’t adverse b/c he had permission to keep using it.

1. Permission must be intentional – NOT based on mistake or you could always claim they had permission and weren’t really adverse unless you let them be there on purpose. 

ii. Problem w/court’s rationale: Everyone has diff’t uses, so you can’t say one use isn’t adverse to another just b/c both are occurring together.

iii. Prescriptive easement:  court will assume owner granted you the easement (the intrusion onto their prop). 

g. Manillo v. Gorski, NJ 1969 – G built steps that extended 15 inches onto M’s prop.  Court remanded to see if there was actual knowledge and said if so, force sale (G pay M for value of inches).

i. Open and notorious?  Should M have been able to tell (or asked for a survey)? No, but if she DID… 

ii. Protection of improvements (didn’t fly in Marengo b/c of bad faith).

iii. FU says this wasn’t notice, hence perhaps compromise of sale.  NJ “actual knowledge or forced sale” rule is unusual – usually, rule is “reason to know” (O and N) – from public POV, not P’s. 

iv. Public POV = what is the most stabilizing resolution?    

h. Lutz
i. Howard v. Kunto, WA 1970 – Everyone built one parcel down.  The Kuntos bought from someone.  Their AP years were tacked onto those of previous owner – reasonable privity (no new AP, tho D tried to say you couldn’t tack a whole tract).  Seasonal use was continuous enough (expected of owner by this lake). 

i. Tacking means the statute length runs according to AP’s use – doesn’t matter if owner sells w/in time.

ii. Statute tolls anew for a new AP, and owner gets an irrebutable presumption of seisin between APers.

iii. In some countries, owner’s absence is what’s measured – you lose it even if it’s not used by s/o else. 

j. Disability hypos: 

i. No tacking under a disability statute (giving an SOL extension for disabled owners) – only the original disability and disabled person count.

k. East Village Squatter Cases -  

l. Requirements for Adverse Possession
i. Actual and Exclusive – Tapscott, Ewing, McCarty, Lutz 

ii. Open and Notorious – Ewing, Marengo, Manillo

1. Public POV, expected/usual use is good enough. 

iii. Adverse or Hostile under Claim of Right– Ennis, Ewing, Lutz, Wallis Bay, Manillo

1. Division on “bad faith” (this also bears on claim of right). 

a. Objective test (from CT) is majority rule (doesn’t matter, Ewing).

b. Bad Faith as element (from ME) (FU sez unjust – but may promote use)

c. Good Faith as element (protects actual owner and doesn’t reward badness) 

iv. Continuous – Kunto 

1. Again, expected type of continuity is enough

2. Color of title helps with this (something to pass to show privity)

v. Maybe under Color of Title (1/2 req’t, may reduce statutory period)  - Ewing, Kunto 

m. Rationales for Adverse Possession
i. Protect innocent public’s reliance (book calls this moral)

ii. Protect enterprising APs (reliance) (kind of what the book calls psychological – APers more attached to land than technical owner)

1. Clears minor defects in title, cutting administrative costs.

2. Imposes cost on owners, BUT, b/c APs aren’t usually intentional, changing law wdn’t remove cost!

iii. Encourage use (econ)

iv. SOME clear rule is needed – ownership MUST be certain.  (Doesn’t vouch for THIS rule though.)

n. Effect of Adverse Possession 

i. Before AP, APer can eject anyone – rights v. all but owner.  After AP, rights against all.

ii. Creates a NEW title – not same as owner’s – no privity.  

o. Spratly Islands dispute

p. Palmas

q. Minquiers

r. Denmark Case 

IV. Economic Perspectives

Right-of-Way; User; Easement

Nuisance

Absolute Ownership

Reasonable Use

Prior Appropriation

Natural Flow

Dominant/Servient Tenements

a. Demsetz article
b. Parker & Edgarton v. Foote, NY 1838 – P sued D for stopping his lights by building a store filling the space between D’s building, and P’s (which was on the lot line).  Court presumes a grant of user but D is able to rebut it b/c use of light does no injury (is not adverse!) so D never submitted to it even de facto.  D wins.

i. Court is in a period of transition between presuming a grant of use (ie, permission) in right-of-way cases, and making the presumption irrebuttable (so if you don’t act, that’s all it takes and you’ve given ROW).

1. ROW = right to use property in one particular way; I’m using it as synonym for “user”

2. Statutes of limitations for this, too (like AP and sometimes by analogy to AP statutes)

a. Though you technically don’t always have the right to kick them off since they’re not there as continuously, so it’s not like there’s that feeling of “fault” that you didn’t use it.

3. Similar rules to AP – Continuous, open and notorious, use not possession, not exclusive.

ii. Rationale for not following brits in allowing ROW of light (they called it the doctrine of “ancient lights” – we’re building new cities in America! 

c. Prah v. Maretti, WI 1982 – Prah sued his neighbor in nuisance for planning to build a house that wd block P’s solar panels.  Court differentiates from old Foote-type cases on policy, saying we regulate land now and light has more value b/c of solar power.  Remanded (didn’t grant 12(b)6 motion) for decision on reasonableness (nuisance).  Dissent says property owners have rights up to the sky and that this isn’t proper balancing b/c it’s private, not public, nuisance.

i. Dissent also focuses on lack of notice given by P to D.

ii. Nuisance = unreasonably using your property so as to interfere w/another’s enjoyment.

1. In this case, Prah could’ve been much more reasonable.  

iii. FU – “dumbed down” case – just balance the injuries/costs to both owners and throw in public (oil crisis)

1. But they base this almost all on policy which is unsettling – they’re judges.  

d. Acton v. Blundell, Eng. 1843 – D sunk 2 coal pits which cut off underground water flow to P’s well.  Court says there was no way for D to know (notice?); D wins.
i. Different kind of reliance on neighbor here – P was relying on having water, but not on D not having mines.  Neither knew mines would do this. 
ii. Today we know how water flows but the rule the you can interfere w/it (no ROWs) hasn’t changed.
1. Because there are vested interests in the old rule – like Post on his horse  
e. Evans v. Merriweather, IL 1842 – P sued on the case for diverting water.  Normally, there was enough for P’s and D’s mill but there was a dry year and D used up the water before it reached P.  Court says riparian users can use as much water as they need for natural uses, but can’t use more for ‘artificial’ uses than downstreamers need for natural uses.  Artificial uses must be reasonable even if there’s enough for them, and M wasn’t when he dammed the water.

i. Natural Flow AND Reasonable Use

ii. Natural v. artificial is gone now

iii. Rule exists where water is plentiful.   

f. Theories of Water Rights
i. Absolute Ownership – Acton, Parker (for light)

1. Similar to open property – race to use – happened in AZ w/underground H2O.

2. Means you can’t keep rights – you can use it while your hands are on it but can’t stop others’ use 

ii. Natural Flow – Evans

1. Works where water is plentiful

2. Means water goes w/land – use what’s there today, don’t stop it up 

iii. Prior Appropriation – discussed in Parker

1. Used where water is scarce

2. Encourages most efficient use/brisk trade in scarce resource (Coasian – bad w/high trans costs, etc), as well as storage/accumulation

3. Makes ownership rights very strong  

iv. Reasonable Use – Prah

1. dovetails with nuisance law

2. could involve tradition/community standards

3. Not so great for predictability 

g. Shihata article
h. De Soto article
i. Problem is, as in PA Coal, not any rule of law will create efficiency – rules have to be changed by active judges – having any system won’t do it (and reliance/investment will conflict w/efficiency!)

ii. Under De Soto’s view (perfect Coasian world) you’d enforce Mrs. S’s rights and they’d buy her off – won’t happen; how can the company buy up all the land in PA?   

i. Pennsylvania Coal v. Sanderson, PA 1886 – Mrs. S sues PA Coal for polluting her water.  Court says PA Coal has a right to mine, mining will end in the state if Mrs. S wins, and mining serves the public interest, and decides this is a natural use (changing natural flow doctrine substantially).

i. They seem to change NF to a rule of absolute ownership as long as use is a common one for water (not traditional, mining wasn’t!) – if not created in usual ways pollution could still be a nuisance.  Essentially a sleight of hand to do away with NF. 

ii. Coal co. would be acting as an insurer (b/c they’re a massive violator of others’ prop – court is really saying they’re going to excuse this violation for economy’s sake).

iii. Massive externalities to deciding either way – think of Demsetz.

iv. Note Mrs. S was asking for injunction (property rule) and for damages (tort). 

V. Estates

Fee Simple; Fee Tail; Life Estate

Remainder

Words of Purpose (to whom)

Words of Limitation (what kind)

Heirs v. Issue

Defeasibility

Trusts

Cotenancy

a. Types of Estates
i. Fee Simple (presumed over LE – economic efficiency, public perception of ownership)

1. Absolute 

a. Language: “To A and his heirs.”

b. Effect: 

c. Interests: Heirs HAVE NO INTEREST – just hope.

2. Determinable (presumed over FSCS)

a. Language: Timebound: “so long as,” “while used for,” “until no longer used for” 

b. Effect: ends automatically if condition ceases to be fulfilled
c. Interests: O has possibility of reverter

3. Subject to Condition Subsequent 

a. Language: Conditional: “but if,” “provided that,” “on condition that”

b. Effect: ends at former owner’s option if condition ceases to be fulfilled

c. Interests: O has possible “right of entry” or “power of termination”

d. Remember w/these two – principles fuzzy – talk about how courts do what they want

e. Promising language  

ii. Fee Tail

1. Language:

2. Effect:

3. Interests: 

iii. Life Estate – the Dead Hand

1. Language: “To A for life.”

a. Can use another ‘measuring life’ 

2. Effect:

3. Interests: Life Tenant and Remaindermen  

b. White v. Brown, TN 1977 – Jessie Lide willed her house to her sister with the words “I wish Evelyn White to have my home to live in and not to be sold…My house is not to be sold.”  Did Mrs. W have a life estate (reverts to Mrs. Lide’s legal heirs on Mrs. W’s death; they are remaindermen), a fee simple subject to condition subsequent (Mrs. W must live in it), or a fee simple with restraint on alienation (belongs to Mrs. White and HER heirs but nobody can sell it). Court says in context this was fee simple as law (statute, here!) presumes.  

i. Real issue: Mrs. W. couldn’t live there alone; did it have to be divided btwn all Mrs. L’s legal heirs, or did it belong to Mrs.W?  Court may just be upholding L’s desire to provide for W.

ii. Common law presumed life estate (land was all on loan frm king).  Reversed b/c economics demanded it?

iii. Dissent says words are clear enough and same will gave fee simple in personal property (so L knew how).

iv. Note on value of remainder p. 229 – will we need to know this?
v. Court will look at:

1. Testator’s intent

2. Economic rationality (presumption of fee simple)

3. Types of estates the law allows – what fits? 

c. Baker v. Weedon, MS 1972 – Weedon tried to leave his land to his 3rd wife, and (if she had no kids after his death) to his GRANDkids by first 2 wives (skipping his kids).  Before Anna dies, value of land increases and she asks to be allowed to sell but remaindermen try to stop her.  Court refuses to apply doctrine of subverting remainder interests to avoidance of waste, and instead balances “best interests” and says she can only sell part.

i. Both W’s grandkids and Anna’s kids have contingent remainders – former on her not having kids; latter on themselves being born.  When contingency occurs, remainder is vested.

ii. Waste is a doctrine of equity.

iii. Not only can courts change rights to avoid waste, life tenants have a duty to avoid it and maintain “identity of estate” for remaindermen.

1. What if identity and economics (mining/felling timber?) are in conflict?

a. Economics will still usually lose, unless court can say outside conditions already changed the estate’s ID so you can sell. 

2. Basic rule is in Melms v. Pabst Brewing – not to do anything that changes nature of property even if it increases value; also not to destroy or lessen value.

a. Slight change in old English rule that you had to keep estate identical. 

3. Key is no interference with reasonable expectations of others w/interest.

4. Proportionate to interests (more freedom w/bigger interest).

5. Allowed to extract if that was going on when interests were created (but at same rate, or reasonable rate, or what?) 

iv. Difficulties w/life estates:

1. Banks won’t mortgage on them.

2. LT’s have no duty to insure.

3. LT can’t sell, of course.

v. Conclusion: Trusts are better!  Far more flexible; trustee can do whatever’s in beneficiary’s best interests.  Life tenant could be trustee. 

d. Johnson v. Whiton, MA 1893 – Johnson conveyed to his granddaughter and her relatives on her father’s side; court said you couldn’t make a new kind of estate and she got fee simple.

i. Presumptions against burdened title, esp if it could last forever! (like RAP)

1. B/c they make property unmarketable

2. tend to perpetuate concentration of wealth (can’t consume proceeds and put back into economy)

3. discourages improvements/investment

4. prevents creditors from reaching the property – would make insurance go up 

ii. Also aids certainty (helps people understand what rights they have if there are only a few possibilities)

iii. But undermines principle that you can so what you want (well, limits it to when you die!) 

e. Conveyance hypos (p. 212) -
f. Waste hypos:

i. Gasacre

ii. Tinacre

iii. Lakeacre   

Defeasibility

g. White v. Metropolitan Dade County, FL 1990 – Land willed to the county to be used “for public purposes only” (deed restriction) is used for a tennis tournament and heirs of original owner sue and win.  Court says FSCS – county hasn’t lost title but it’s at risk unless it goes back to meeting condition (this didn’t count as entry – was just a threat – just wanted to make them comply w/condition)

i. Argument that equity abhors a forfeiture fails.

ii. Relationship to adverse possession:

1. FSCS: there are “right to enter” statutes.  Once they toll, the person who’s not fulfilling the condition has fee simple (they never have to be an AP).  

a. If there’s a third party AP, it starts from when they move in (right to enter statutes are shorter, conveniently – though for other rationales).  

2. FSD: reverts automatically so you’re an APer as soon as you break the condition

3. Life tenancy: can remainderpeople get ejectment of APer?  (debated).

a. B/c an APer would get a fee simple – not just a life tenancy w/in life of LT!

b. Is it waste to let it be APed?

4. What if the remainderperson didn’t know they had remainder, so they didn’t enforce, the life tenant has died – can they now sue the APer if the statute has run?  Find out – AP rules wd seem not.    

h. Marenholtz v. School Trustees, IL 1981 – “to be used for school purposes only, otherwise to revert to Grantors.”  Orig owner’s heir sold to the M’s after the school had quit using the land that way.  Court says FSD.

i. Court DOESN’T decide whether using school for storage actually ended condition. 

ii. If FSD, owner automatically regained an FS when they stopped using it right; this conveyed to Ms. 

1. Reversionary interest conveys even if reversion hasn’t happened? 

iii. If FSCS, owner didn’t use right to re-entry and this DIDN’T convey (entry rights are usually personal, though less so today) – selling is a “quit-claim” to rights like these and they die.

i. Mountain Brow Lodge v. Toscano – property restricted for use and benefit of second party only, if not used or sold reverts to the first party or heirs thereof.  Court says you can’t create an absolute restraint on alienation (forever) with an FSD, but you can restrict use – even if that in effect makes it inalienable!

j. Wolf v. Hallenbeck – grantee will erect house worth at least X by X date or revert to Hallenbeck (developer).  Way of trying to restrict how tracts wd be developed – didn’t work, b/c “equity abhors a forfeiture” so courts would interpret these to be FSCS so that developers had to bring suit, which wasn’t worth it.

k. Charlotte Park v. Barringer – in the event that this land shall not be kept as a park and used by whites, shall revert to O.  Clearly FSCS – if X happens, revert.  But court called it FSD, because…   

l. Shelley v. Kraemer -  

m. Hagaman v. Board of Ed - 

Rule Against Perpetuities
n. First Universalist Society v. Boland 

o. Symphony Space v. Pergola Properties

Trusts

Trustee manages, Settler sets up, Beneficiary benefits. 

p. Farkas v. Williams – Court declines to find that his powers are unlimited – after all, he’d have to fill out some forms to take it all back!

i.  If powers of trustee are literally unlimited there’s no trust.

ii.  Court didn’t want to call this a will and be forced to change the statute of wills (by making him a gay husband?) so they made it a trust. 

q. Blankenship v. Boyle – Union case
i. How do we know they violated the terms of the trust? They’re in the Labor Relations Act (statutory trust) – these say nothing – so revert to commonlaw fiduciary duty.

1. Commonlaw fiduciary duty is “undivided loyalty” w/in terms set out in trust docs.

2. Can best interests = supporting the industry/union?  They aren’t the beneficiaries!

ii. Judge is strict b/c of mob aura.   

Cotenancy
r. Types:

i. Tenant in Common: Separate but undivided interest – presumed over survivorship

1. Both have a right to possess entire property

2. Share needn’t be equal (in case you divest/break up) – proportionate to what paid going in 

3. Can be passed to heirs (no survivorship) – heir will still have an interest in the entire thing (all heirs become new tenants in common).

ii. Joint Tenancy: Single interest/owner (this was commonlaw presumption)

1. Right of survivorship – goes to the other person

2. Can sell your half – if you do that, the person that buys it becomes a tenant in common

3. Four unities – time, title, interest, and possession.  Interest ignored – can be not halved. 

iii. Tenant in the Entirety: Marriage (fifth unity)

1. Can’t sever w/out consent of both (divorce or agreement).   

s. Riddle v. Harmon 

t. Delphino 

u. Swartzbaugh v. Sampson - 

VI.  Takings

a. blah







