PROPERTY – SPRING 2013
I. Introduction
Why have property rights at all?

· Tragedy of the commons

· Can’t deal with it thru k b/c k binds people to k and property rights are necessary to delineate personal rights w/r/t the WORLD

· Equity reasons – protecting people’s reliance and investments

Acquisition by Conquest:
Johnson v. M’Intosh (SCOTUS 1823) – π’s purchase land from Injuns; want to eject people who they say came onto land purchased from federal gov’t

· HELD: “conquest gives a title which the cts of the conqueror can’t deny, w/e the private and speculative opinions of individuals may be, respecting the original justice of the claim which has been successfully asserted”

· Basically Indians are savages and we’ve been doing this for fo’eva

Right to Include/Exclude
Jacque v. Steenberg Homes, Inc (Wis. 1997) – easiest way for S to deliver trailer was across J’s property. J’s sued and got nominal and pun damages at trial but cir ct rev’d

· HELD: when nominal damages are awarded for an intentional trespass to land, punitive damages may, in the discretion of the jury, be awarded

· Punitive damages represent individuals’ ownership of the land and preserve the integrity of our legal system

· If no punitive damages, people would just tpass all the time

· Perhaps pun dams also reflect owners’ subjective valuation of the law

State v. Shack (NJ 1971) - ∆ landowner wants to control the terms of people’s entry to talk to migrant workers’ living on his land. Obv the workers are living in squalor.

· HELD: ∆’s right to exclude NOT protected here

· RAT: policy reasons – “property rights serve human values. They are recognized to that end, and are limited by it. Title to real property cannot include dominion over the destiny of persons the owner permits to come upon the premises. Their well-being must remain the paramount concern of a system of law…[h]ere we are concerned with a highly disadvantaged segment of our society”

· ML: the policy grounds on which this case rests speak to a theme throughout the course ( b/c of 3d parties’ circumstances, the property holder’s right needs to be limited
II. Acquisition of Land

A. ADVERSE POSSESSION
A person who is not the legal owner of property, and who in fact may have entered as a trespasser, who uses the property for enough years and becomes the owner o the property and defeats all rights of the true or rightful owner, even if the latter had legal or record title, is known as an ADVERSE POSSESSOR.

· Every state has an AP law; each one has a set Statute of Limitations period (SoL) setting out the # of years that the AP’or needs to use the property for before its true owner will be prohib’d from ejected him

Elements of AP:

The common law requires that AP’ors establish 4 things re their possession of the property:

1. Actual possession 

2. Open and notorious

3. Continuous

4. Exclusive

5. Adverse and under a claim of right for the statutory period

Purposes/Rationale of AP: 

· We need to quiet title when it is unclear – action in AP are called quiet title actions (these are the actions in which we need to prove the AP elements)

· This is b/c our recording system is pretty unclear and requiring a complete records check is too onerous 

· Want to protect ppl’s justified reliance on their ownership of land – want to encourage alienability, development, most efficient use of land ( AP is undergirded by a stability rationale
RULE: an AP’or gains a limited interest in property even tho he has occupied the property for less than the SoL pd and remains subject to ejectment
· the AP’or may then eject OTHER AP’ors and tpassers even before the SoL runs as long as he has entered the property first 
Note: Grantor/Grantee Indices

· You need to look both ways – who granted the deed and to whom

· Looking for anything that could cloud your claim

· Grantee index – who gave you the property

· Grantor index – who was the property given to

· Need to make sure that someone didn’t give a deed to multiple people, that there’s no liens, etc

· This is important b/c it might affect how much you’re willing to pay for the land

· This stuff is now generally handled by a Title Search Company
Most common AP cases: border disputes between neighbors
Understanding the AP elements
1. Actual possession – a context-based assessment ( a fct of the type of property involved, where the property is located, and what uses of the property would be expected in the community
· Gives notice to true owner that AP’or is on property

· Indicates that AP’or may be claiming the property

· Date of entry triggers the true owner’s cause of action in ejectment or tpass as well as the AP law’s SoL

· AP’or does NOT have to live on the property, but in most cases he does live near or on it

MAJOR EXCEPTION: when the AP’or claims land under COLOR OF TITLE
· A claim under color of title is one in which the AP’or claims ownership pursuant to a written document, usually a deed, purporting to transfer the property to him, but the deed is defective in some manner
· Color of title DOES NOT convey legal title to the AP’or, but it gives him a claim to the land w/o having to possess it at the time

· Two benefits to color of title:

· 1. Many state laws signif reduce the SoL pd for ppl taking property w/color of title

· 2. An AP’or w/CoT who successfully proves an AP claim based on actual possession of a part of the land described in the document is deemed to be in constructive possession of the whole tract
· EXCEPTION TO CONSTRUCTIVE POSS: the true owner’s actual possession of a part of the described land negates the constructive possession and thus AP is limited to the land actually possessed in those cases

2. Open and Notorious – means the AP’or’s use of the property is so visible and apparent that it gives notice to the true owner if he checked his land that someone may be asserting an adverse claim to the land.
· The use must be of such character under the circs as would indicate to a reasonably attentive owner that someone else might be claiming the property

· If the true owner has actual knowledge of the AP’or’s claim, the o+n element is met even though no one else has reason to know of the adverse claim

· EXCEPTION: an AP’or must give actual notice when the AP’or is claiming adversely against a co-owner [someone who owns the land concurrently w/AP’or]
3. Continuous Possession – the AP’or must use the property as would a true owners under the circs. Continuity is about the AP’or’s time on the property, rather than how long the true owner has been dispossessed
· To establish AP, a AP’or must be in continuous possession for the ENTIRE SoL period!
· Continuous does NOT mean uninterrupted

· Intermittent use usually doesn’t count but seasonal use can

4. Exclusive Possession – means that the AP’or holds the land to the exclusion of the true owner
· RULE: not exclusive if more than one AP’or each uses the property adverse to e/o, but if one AP’or has a superior legal right (ex. color of title, having entered first), the AP’or with the superior right may oust the other AP’or and continue possession

· MINORITY RULE: exclusive possession should be read literally

· MAJ RULE: people acting in concert can jointly AP property ( become co-owners or co-tenants
5. Adverse and Under a Claim of Right for the Statutory Period

The term claim of right is confusing – common law defined it ITO hostility, but cts didn’t want to bar good faith claims ( its basically whether you have an objectively reasonable belief that you have claim to the land [???]
· MAJORITY VIEW on what constitutes a HOSTILE/ADVERSE possession – 

· Objective view: the AP’or uses the occupied property w/o the owner’s true permission inconsistent w/the true owner’s legal rights. State of mind is irrelevant – only care about actions
· Can enter w/permission – claim BECOMES hostile when the AP’or overstays his welcome ( often, doesn’t have to leave; just has to do something that the owner didn’t give permission for

· In some states, tenant must vacate the property and come back in to establish hostility ( this shows the intent to AP

· MINORITY VIEWS – these are subjective and thus less practical b/c it is impossible to definitively prove subjective intent

· Bad faith/intentional trespass view: no hostility if the AP’or intended to claim only the property described in his deed and was on neighboring land under the mistaken belief that it was actually his land ( need to mean to TAKE the land

· Care about AP’or’s state of mind

· PROBLEM – too easy to lie; these people are trespassers – why reward them (bad policy)

· Good faith view: requires the AP’or be on his neighbor’s land in good faith, i.e. actually believing it to be included in his deed description – can only get land if you’re on it in the mistaken belief its yours
Note on the SoL period – a lot of stale claims often get wiped out. Ex. if someone has possessed land for 10 or 20 years (moving toward the former in most jx’s), competing claims are extinguished ( this makes your required title search shorter
Privity and Tacking
· Tacking: an AP’or may sell or give his interest to another person, including the time that the first AP’or occupied the property ( the time that the first AP’or spent on the land gets “tacked” onto the 2nd AP’or so the second AP’or can take advantage of the first one’s possession for SoL pd purposes

· Privity: the relationship necessary to allow tacking ( occurs by k of sale, gift, will, or other inheritance
CASES
Van Valkenburgh v. Lutz (NY 1952), CB 122

· 1912: L buys lots 14 and 15, clears a path on part of triangular tract owned by city to access his lots. 1920s: L builds home for his fam on lots, builds retard shed for Charlie on triangle tract. 1928: L builds garden on triangle and also chicken coops and other shit on triangle.

· 1947: V buys triangle from city and obstructs L’s access to path. L sues, claiming prescriptive easement. L wins this suit

· IMPORTANT: by doing this, he is admitting that V is the true owner of the tract
· 1948: V sues. L claims AP. Wins at trial level

· HELD: V wins – 

· 1. No “usual cultivation or improvement” by L

· Retard shed is not an improvement

· Random shit on the triangle can be moved/temporary; not an improvement

· 2. No claim of title. 2 rulings ( ML points out that they contradict
· In re: retard shed – L knew that he built it on land that wasn’t his

· BAD FAITH

· Garage encroachment – L didn’t realize that he was building a little over the border of his property

· GOOD FAITH

· DISSENT: AP’or’s state of mind should be irrelevant

· People lie about what they think; takes a lot of time/$$ to prove people’s states of mind definitively

· A potential buyer might not want to buy land from AP’ors b/c they’d basically be buying a lawsuit – litigate and prove seller’s state of mind to prove they can sell

ML: VV presents a good case for adopting the objective approach to claim of title ( ASK: did the AP’or act as a true owner would act?
· If we did this, then L would have won! Retard shed and chicken stuff would put ® owner on notice
Walling v. Przybylo (NY 2006), handout

· AP’ors dug a trench, installed a pipe, tended to the lawn, and installed post w/bird house

· RULE: AP’or’s claim of right/ownership will not be defeated by mere knowledge that someone else holds legal title
· “Conduct will prevail over knowledge” – OBJECTIVE STD
ML: post-Walling, NYS amended its AP law
· Eliminated the “usual cultivation and improvement” requirement – replaced with acts that would put a reasonably diligent landowner on notice”

· Lawn mowing and shrub planting are permitted by the law – categorized as de minimus improvements
Mannillo v. Goreski (NJ 1969), CB 136

· π’s file claim v. ∆’s for tpass ( ∆’s build additions to house, so make an affirmative AP defense. When ∆ built steps and walk, she was under the good faith/mistaken belief that it was her land

· HOLDING:

· Good faith claim not barred for policy reasons (we don’t want to reward tpassers)

· BUT possession is NOT open and notorious

· BUT BUT ∆’s get to keep land b/c it would be an undue hardship (equitable claim) for ∆’s 

· Do balancing test for “hshp” on either side

· REMAND: Π’s forced to convey land to ∆’s for market value on remand

· Issues on remand – 

· Whether the true owner had actual knowledge of the encroachment

· If not, whether π’s should be obliged to convey the disputed tract

· If yes, what consideration should be paid

· Arguments in favor of punitive damages in property:

· Creates deterrent effect

· Encourages negotiation – permits true owners

ML Manillo takeaway: people making the investment in land should bear the burden of conducting the survey
· Manillo holding does not undermine this policy b/c de minimis encroachers are not deterrable b/c they don’t realize they’re trespassing
Howard v. Kunto (WA 1970), CB 142
· H’s deed describes the Moyers’ land; M’s deed describes K’s land

· K’s (AP’ors) bought the disputed property in 1959. In 1960, H discovers he has the deed for M’s land, and M has a deed for K’s trades deeds with M – M now has deeds to actual property, and H has the deed to K’s property. H did that b/c K’s land is better

· PH: no tacking b/c no privity – the deed in no way connects to the land in question. Also held that bc these were summer homes, possession was not continuous 

· This makes no sense – everyone relied ( this seems like the exact situation AP was designed for 

· Problem is ct tried to define privity – proper question should have been: should we find there to have been legal privity among these people such that they could tack?
· HELD: THERE IS PRIVITY – the purpose of privity requirement is to prevent trespassers. But here, successive occupants (K’s and others) were just people with messed up deeds. So, just b/c they were in possession for less than the SoL pd and tacking couldn’t get them there, ct made an exception

· Note: ct adopts good faith appch to claim of title
B. TRANSFERS OF LAND
1. GENERAL STUFF
· Recording systems are the principal means by which titles to real property can be determined

· These contain transfer documents relating to a parcel of land, typically placed in the records by the purchaser or mortgagee seeking to protect priority of title

· Two purposes of recording acts:

· Assures title and determines priority of rights to a parcel of land

· CERTAINTY

· Informational purpose – allows a prospective purchaser or lender can search the records to determine whether the prospective seller or borrower has record title, and to locate other recorded interests affecting the property

· NOTICE

· RULE: prospective purchasers are said to have constructive notice of all properly recorded docs regarding a property ( meant to incentivize prompt recording
Definitionz
· Chain of title: the series of documents affecting ownership of, rights to, and encumbrances on a parcel of land ‘linked’ together in some manner

· Get this by checking the grantee indices back in time and the grantor indices forward in time

· Looking for the root of title – the document by which the federal or statement g’ovt granted the land to a private person; can also be a judicial proceeding or another transfer doc that the jx treats as the root

· Subsequent purchaser for value
· PURCHASERS can be read very broadly – anyone who gives anything of value for any interest in the property
· A promise to pay consideration later is NOT value

· Doesn’t need to be $$ - can be time if a mortgagee gives a debtor extra time to pay

· A financial institution or person who takes a mortgage for a loan or home seller who takes back a note and mortgage as part of the purchase price, can qualify as a purchaser for value

· BUT a creditor who is owed a pre-existing debt and seeks the house as security CANNOT qualify

· Rule: some new value must be given for a mortgage before a mortgagee can qualify as purchaser for value
· Quitclaim deed: a deed that contains no warranties of any kind, but merely conveys whatever title the grantor has, if any, and then if the grantee of a quitclaim deed takes nothing by the deed, the grantee cannot sue the grantor

· Basically says: I’m not sure the nature and extent of my interest, but w/e it is, I give it to you

· Merger doctrine: once you receive a deed, any aspects of the sales k are merged into the deed, and the deed is considered the k of the final sale – nothing not in the deed is considered binding!

· Closing wipes out a previous claim to render a certain kind of title

· Mortgages: a pledge of a piece of your property as security for a loan

· Promissory note – an IOU that saying you’ll pay the lender back

· Secondary mortgages – these have higher interest rates b/c the lender is taking more risk – he gets paid back after the first lender (first lender gets paid out automatically on default)

· Shelter rule: a grantee can rely on his predecessor in interest taking w/o notice even if the grantee has notice of an earlier conveyance

· If B grants to X and has prevailed over A, even if A recorded before the B to X deed, X prevails over A

· Equitable conversion: the buyer suffers or benefits from any changes in the property’s fair market value between the date the k is executed and the closing 

· This shift of some of the incidents of ownership to the buy is called equitable conversion
NOTES ON INDICES AND TITLE SEARCHES
Most jx’s use a grantor/grantee index, but SOME use a tract index instead

· This index is one in which the documents affecting a parcel of land are indexed on a single page for that parcel of land
· Though this seems like it would make more sense, it is the minority rule – why?

· Inertia – most jx’s have a g/g index and don’t wanna change

· Gov’t employees can avoid liability in a g/g index b/c all they do is file – w/a tract they’d have to do substantive things and could get sued

· Title insurance companies effectively keep their own tract indices – the private market takes care of this so no incentive it in public one

Typical problems w/grantor/grantee indices:

· Errors in recorded documents

· Mistaken property descriptions, misspelled names, etc

· Chain of title problems

· Transfers, easements, etc

· Wild deeds

· Recorded deed or other doc that can’t be easily found by a search of the g-g indices b/c a link in the chain of title is not recorded or is recorded out of order

· Documents recorded out of chronological order

2. RECORDING ACTS – 3 major types, estab the priority that ppl have to parcels of land
A. Race Statutes: when 2 ppl hold competing claims to real property, the first person to properly record (not the first to close the deed, mortgage, etc.), prevails
· This is true EVEN IF THE FIRST RECORDER KNOWS ABOUT A PREVIOUSLY UNRECORDED CONVEYANCE

· People like race statutes b/c they ensure certainty
· Today, only DE, LA, and NC have generally applicable race statutes, and a few others have them for mortgages and mortgage-related transactions

· MOST JX’S ARE NOW DIVIDED BETWEEN NOTICE AND RACE-NOTICE STATUTES
B. Notice Statutes: a subsequent bona fide purchaser or creditor for value prevails over a prior claimant as long as he acquires the interest without notice of the prior claim. He will prevail immediately upon closing and does not have to record first if he does not have notice of the first claim.

· Doesn’t need to record to protect claim v. orig claimant, but DOES need to record to prevail against any subsequent purchasers

· In jx’s with these statutes purchasers can rely on the deed records as they exist at closing
Three types of notice:

· Actual notice: the subsequent purchaser or his agent had actual notice or knowledge of a prior claim
· Constructive/record notice: refers to notice or knowledge that a purchaser could gain by searching 
· Inquiry notice: when the purchaser hears or observes something that would cause an ordinarily prudent person to inquire further
· Most important source: visiting the property or documents mentioned in properly reported documents
C. Race-Notice Statutes: a subsequent bona fide purchaser for value or creditor who first records prevails against a person claiming a prior unrecorded interest as long as the subsequent purchaser did not have notice of the preceding interest when he acquired his interest
· If the first p’er in these jx’s records, he prevails

· In order for a subsequent p’er to prevail he must acquire his interest w/o notice of preceding interest AND record first! [good faith and first duly recorded requirements]
ML: in race and race-notice jx’s, we put the burden on the party who could more easily avoid the conflict
3. TITLE INSURANCE, SALES Ks, AND MARKETABLE TITLE
Marketable/Merchantable Title – a title secure enough that a ® person knowing all the facts would accept and pay for

· Basically, a title free from reasonable doubts as to its validity and reasonably free of the prospect of litigation
· Don’t want to make someone “buy a lawsuit”

· Thus, a title becomes unmarketable/unmerchantable if there is a ® probability that the seller does not own the title alleged, the property is subject to an unenclosed encumbrance, or the buyer bears an unreasonably risk he would be subject to litigation 

· Rule: any flaw in deed records that could lead to litigation makes the title unmarketable
Note: minor encumbrances do NOT an unmarketable title make!

· It is the existence of an encumbrance undisclosed to the buyer and thus not made part of his bargain that makes the title unmarketable

· Typical encumbrances are: undisclosed co-owners (concurrent or future interests), mortgages or liens, easements, real covenants/equitable servitudes, leases, mineral rights, options, flaws in the deed records, or ownership based on AP

· Violation of federal/state/local law is a defect in title only if the violation is likely to be prosecuted
· Ex. presence of toxic waste is NOT a defect rendering title unmarketable

· Title acquired by AP is marketable in most states, even if the claimant has yet to file a quiet title action

· BUT in order to estab marketable title, a claimant must establish ownership by AP by either a preponderance of the evidence or clear and convincing evidence
· The seller claiming title by AP bears the burden of proving this; a controversy as to ANY ELEMENT of AP makes title unmktble

Insurable title: means that a title insurance company is willing to insure it ( this insurance contains duty to defend the uninsured should the title prove to be of questionable marketability
SALES K AND EXECUTORY PERIOD STUFF
A party’s failure to satisfy a sales k condition allows the other party to rescind the k w/o liability and in some cases maybe allow the party not meeting the condition to rescind

· Common condition – subject to financing clause
· Conditions buyers’ obligations to close on securing a loan commitment under suitable terms

· Buyers’ obligation to make a reasonable effort to obtain a commitment is implied
Majority rule: duty to disclose latent defects
· This rule requires sellers to disclose material latent defects to purchasers

· Material: defects that materially affect the property’s value or that could significantly impair the occupant’s health and safety, or that the seller knows affects the desirability of the property to the buyer

· Latent: defects known to the seller and not discoverable by the buyer upon ® inspection

· A majority of jx’s apply this duty to PHYSICAL DEFECTS; some cts also require a seller to disclose off-site conditions that affect property value or occupant’s health and safety
· A minority of jx’s require sellers to disclose some defects, both associated w/property itself and nearby properties

· Note: a seller does not have to disclose non-material patent (or visible) defects; seller must know about the defects before the obligation arises
Performance and Breach
· A seller is given a period of time to rectify or remove the defect ( buyer cannot immediately rescind

· Also, buyers are given time to obtain financing, inspect the property, secure gov’t permits, etc

· IMPLIED – parties have a REASONABLE TIME to perform or close if an exact time is not in the k

If the seller cannot deliver mktable title at closing, the purchaser has a couple of remedies available:

· Rescind the sales k

· Seek specific performance 

What about a PARTIAL breach?

· Purchaser can seek abatement of purchase price

What about if the PURCHASER breaches?

· Seller can seek specific performance

· BUT cts will often limit the seller to monetary damages – either:

· Nominal, out of pocket, OR

· Benefit of or loss of bargain damages – latter = difference between fair market value at time of breach and the agreed upon k price

· Majority rule – you can give loss of bargain damages even if the seller is acting in good faith; DEFINITELY when the seller is in bad faith

· Liquidated damages/liq dam clauses in the sales k are also ok – as long as the clause is a ® estimate of damages, arrived at during good faith negotiations showing actual damages difficult to measure, and does not serve as a penalty
Who Bears the Risk of Loss During the Executory Period?

· If not otherwise provided for in the sales k…

· Majority rule: BUYER

· Minority rule: SELLER – if the seller cannot deliver the subject of the k, there is a substantial failure of consideration

· Risk remains w/seller in these jx’s until buyer goes into possession, at which point risk of loss SHIFTS to buyer

TITLE INSURANCE
· Both seller and buyer have insurable interests in the executory period

· In some jx’s, if the party bearing the loss has no insurance and the other has it, cts will adjust the rights

Title insurance is part insurance, part indemnity
· Main purpose: provide a system for disclosure of the state of a title

· As mentioned, insurance co’s maintain “title plants” – basically tract indices

· Bare maj of cts hold that a title insurance co searches deed records for BOTH its own benefit and that of the insured so it can be liable for negligence or breach of implied k

· Two types of insurance:

· Loan policy – insures a property’s lenders and mortgagees

· Owners policy – insures property owners

· The insured’s only rights are provided in the k

· The named beneficiary is the only insured – benefits do not run

Alternatives to recording statutes in re: transferring property:

· AP
· But not a clean/quick resolution to dispute

· Torrens approach – good idea in theory but bad in practice

· CB 709 – state guarantees that you have good title, state undertakes legal proceedings (title search, etc) to guarantee validity going fwd, everything recorded on your certificate.

· If someone hasn’t recorded or doesn’t come up, tough tits – competing claims are WIPED OUT

· Recovery limited to monetary value of property – comes out of registration fees for Torrens certificates

· Pros
· Total security – allows ppl to invest w/o fear of competing claims

· Encourages investment/development

· Theoretically don’t need title insurance but lenders are so risk averse they will require it anyway

· If we award title to person in possession, we are likely rewarding subjective value/attachment to land – good policy

· Cons
· Collective action problem – not all states wanted to do it

· Big lenders are national – will require title insurance from everyone, and doesn’t make sense to pay for this AND torrens fee

· Current purchaser has to shoulder all costs for buyers to come

· Optimism bias
Cases
Lohmeyer v. Bower (1951), CB 548

· Facts: L bought the house from B’s. L went to lawyer, learned that house violated zoning ord. Brought suit to rescind k and demand return of his earnest $$ (hadn’t closed yet).

· Held: the violation of the laws in question “so encumber the title to lot 37 as to expose the party holding it to the hazard of litigation and make such title doubtful and unmarketable”

· “Whenever the validity of the title is not free from ® doubt, the title is not marketable”
· Rule: when a purchaser signs a k and they discover an easement, they can be excused if they did not waive the right to back out, but if the party doesn’t know about a zoning violation and they buy, they can’t back out

· Incetivizes informing yourself – zoning laws are recorded
Murphy v. Fin. Dev. Corp. (1985), CB 621

· Facts: hold foreclosure sale, no one comes except lenders, who bid the exact amt to cover the debt. Then turn around the next day and sell it for closer to market value and make a substantial profit

· Held: 2 mortgagee requirements – good faith and due diligence - bank satisfied former and not latter b.c they didn’t make enough reasonable efforts to get the homeowners closer to fair market value

· ML: this case is probably about the fact that the facts look shady, but maybe also about information asymmetry – we want to impose SOME duties on banks. That being said, they are lenders, not real estate agents – not ® to expect banks to shop around and involve themselves in the housing market

· This is also a good policy holding b/c it forces banks to do more to cover their asses – given the importance of the assets (houses) in question, we want to require more of banks

· Buyers couldn’t just “do a short sale” – foreclosure is a moment of personal and financial crisis
Commonwealth v. Fremont (2008), CB 630

· Facts: post-financial meltdown, MA brought suit against a subprime mortgage lender, alleging that it acted unfairly and deceptively in violation of a state law

· Mass AG viewed F’s loans as “unfair” for 4 reasons:

· 1. Adjustable rate mortgage loans w/intro rate of 3 years or less

· 2. Intro rate was at least 3% below fully indexed rate

· 3. Loans made to borrowers for whom debt-to-income ratio would have exceeded 50% if F had measured borrower’s debt by monthly payments that would have been due at the fully indexed rate rather than intro rate

· 4. Loan to value ratio was 100% of loan featured a substantial prepayment penalty

· ALSO no down payment

· Held: these “four characteristics…made it almost certain the borrower would not be able to make the necessary loan payments, leading to default, then foreclosure” – affirmed injunction v. F

· ML: ppl agreed to these rates a) b/c they’re dumb and b) b/c of optimism bias. Rating agencies continued to give these loans high rates b/c the ratees were paying them!
Luthi v. Evans (1978), CB 651

· Facts: O owns mineral rich property. O assigns her interest to T, and then assigns her interest in K lease to B. There is a statute in the jx requiring recording of all transfers w/a description of what is being transferred

· T recorded deed – ct inferred a notice req/fct into the recording act

· This statute gives B a claim if he meets the reqs of the statute – race statute
· Held: “the general language contained in the second ¶ of the assignment to T, as recorded…was not sufficient to give constructive notice to a subsequent innocent purchaser for value w/o actual notice of the prior assignment”

· “Since B had no actual knowledge of the prior assignment from O to T, the later assignment to B prevails over the assignment from O to T.”

Messersmith v. Smith (1953), CB 670

· Facts: 5/7/46 – C deeds to F; 5/7/51 – C deeds to Smith (improper acknowledgement); 5/9/51 – Smith to Seale; 5/26/51 – Smith and Seale record deeds; 7/9/51: F records deed

· Race notice jx

· First deed has typo, 2d deed correcting typo wasn’t properly recorded 

· Rule: the recording instrument afffecting the title to real estate which does not meet the statutory requirements of the recording laws affords no constructive notice

· ML takeaway: need the signature of the grantor for the deed to be legit

Board of Ed v. Hughes (1912), CB 677

· Facts: race notice jx; H gets deed and records but w/blank space where he name should be still in it. Then D&W filed a complete deed. 

· QP: 1) did the deed from Hoerger to H ever become operative? 2) If so, is he a subsequent purchaser who recorded first under the act?
· Holding: 1) yes – when H received the deed he had implied authority to insert his name in as grantee – the delay in filling the blank has “no bearing on the question of the validity of the instrument”; 2) yes – at the time of recording, there was no record of D&W having any deed to convey, so H was not on notice
Guillette v. Daly Dry Wall (1975), CB 680

· Facts: D wants to build apt complex; grantor to purchaser A: lot w/single fam home restriction – A records. Grantor to G – no restrictions

· Developer starts subdividing and selling deeds. Have 1967 and 1968 plans in early deeds saying you can only build single fam homes. Also says “developer hereby covenants that other parcels developer currently owns are restricted to single fam use”

· At time of covenant, developer still owned parcel that D purchased

· Held: restriction applies

· ML – this seems onerous, but we want to protect ppl who have already purchased and are relying on the developer’s promise – it is the other homeowners’ reliance that drives the holding
· We have to treat these restrictions as recorded, thus D is on constructive notice
· NOTE: NY has rejected this rule – if there’s no restriction in your chain of title, you’re not bound!
Daniels v. Anderson (1994), CB 686

· Facts: 1977 – D k’d to buy 2 plots from J, k gave D right of 1st refusal if J ever sold an adjacent parcel; this sales k was NOT recorded, and when D received the deed from J, it did NOT mention this right; this deed WAS recorded. 1985 – Z k’d with J to buy the adjacent parcel for $60k; D was not notified of this – Z paid $10k initially and gave J a note for the balance; he paid $15k in Feb ’86, and then $15k more in March ’86. 

· In June ’86, D’s wife told Z about D’s right; in Aug ’86 Z paid the final $20k and received the deed, which was recorded

· PH: D sued J and Z seeking to exercise right (specific perf) – Z said he was a subsequent purch w/o notice. Trial ct held that Z had actual notice and was thus not a sub purch. Appellate ct affirmed. Z argues that he became owner by equitable conv in Sept. ’85 when he entered into the k and thus took title before the June ’86 notice.

· This ct held Z waived application of eq conv b/c he never raised it at trial

· QP: when during the executory stages of a real estate installment k does the buyer become a bona fide purchaser?

· Held: went with majority pro tanto rule – protects the buyer to the extent of the payments made prior to notice but no further

· Award the land to the holder of the outstanding interest and award the buyer the payments that he made

· In order to be a bona fide purchaser, you have to take title to real property w/o notice of the interests of others – Z got notice before taking title

Lewis v. Superior Ct (1994), CB 689

· Facts: In Feb. 1992, L’s k’d to buy house from S for $2.3 mill; after they opened escrow but before they acq’d title, F recorded a lis pendens (notice of lawsuit affecting title) v. S. Notice was filed on Feb 24, went effective Feb 29 – L’s got title and recorded deed on Feb 28 – L’s paid S $350k on Feb. 25. In Sept. ’93, L’s were served F’s suit and found out about lis.

· PH: L’s brought suit for summ j and to clear title. Trial ct denied

· Held: lis was not properly recorded until the day after L got title

· “Any purchaser w/o notice who makes a down payment and unequivocally obligates himself to pay the balance has every reason to believe that, if he makes the payments when due, his right to property will be secure” – reliance!
· This is a constructive notice case – can’t apply Davis rule that says you’re not bona fide until payment of full value b/c that was an actual notice case and applying that here would “penalize[] a completely innocent purchaser for simply living up to his payment obligations”

· The purch here is “innocent” b/c “he has already acquired title and has already received whatever title info or title insurance he was entitled to under his purchase agreement”

· Here, “L’s did not merely obligate themselves to pay the purchase price; they paid the price in cash before receiving notice of the litigation.”
Harper v. Paradise (1974), CB 693

· Facts: 

· 1922: Deed 1 from Susan to Maude Harper for life, r to kids. Lost deed before recorded.

· 1928: Deed 2 from S to MH ( recorded

· 1933: M executes a security deed purporting to convey the entire property in fee simple to ET to secure a $50 loan. Deed was recorded. Loan was in default and ET foreclosed.

· 1936: ET received a sheriff’s deed and recorded – unbroken chain of title until…

· 1955: ET gives deed to land to P’s – they record

· 1957: Deed 1 found in attic

· 1972: MH dies, H kids sue to get their interest from Deed 1

· Held: P’s had inquiry notice that there was a previous deed, so H kids win
· This is b/c the 1928 deed MENTIONS the 1922 deed – ct says that this put P’s on inquiry notice to see if such a thing existed

· AP claim did not succeed here b/c estate did not vest until M died, so the P’s were only possessing a life estate even though they didn’t realize

· ML: this holding sucks

· 1. If there’s ever a case for AP this is it – the chain of title P’s came into had possessed the properly open and notoriously for 20 years!

· 2. What were P’s even on notice of? 1928 deed said that ’22 deed said the same thing, so what to investigate? Also it was in an attic – they’d never find it!
Waldorff v. Eglin Nat’l Bank (1984), CB 697

· Facts: C develops properties – 6/8/72, executed promissory note and mortgage on properties for $850k, bank prompty recorded. W then entered into written purch ag for unit 111 on 4/4/73 – C was paid $1000 deposit; total puch price was $23,550. W began occupancy in April or May ’73, purchased $5k worth of furniture. W stayed there for 1.5 yrs, paid monthly maintenance fee and other regular upkeep; had keys to and control of unit

· On 10/10/73, C executed a note and mortgage for principal sum of $600k in favor of bank – included in this was unit 111. 

· In 1974, C owed W over $35k for insurance premiums – agreed to consider the purchase price of 111 paid in full in return for cancelling debt – W wrote off debt and C executed quitclaim deed, recorded in March ‘75
· In ’76, bank brought foreclosure v. C, W, and others. Trial ct allowed foreclosure of W b/c other condos had been used for staging and W’s was no different

· Held: the 4/4/73 agreement between C and W vested equitable title in W, so the interests acquired by the bank pursuant to the June ’74 mortgages would be subordinate to W’s eq interest if the Bank had either actual or constructive notice of that interest
· Rule: a k to convey legal title to real property on payment of the purchase price creates an equitable interest in the purchase

· Here, W “was in open, visible and exclusive possession of the unit” so bank on notice

· Also there was sufficient consideration here – C’s being relieved from paying debt constituted a valuable consideration flowing to C

Rogge v. Chelsea (1989), CB 715

· Facts: R sued C b/c C didn’t disclose info that it had in its files that there was less land in the parcel than the k claimed there was. R thought he was buying 18 acres, but it was actually 12.5. The DEED said 12.5. Thus accurate info was in the chain of title. C here is title insurer – just responsible for insuring marketability of title
· QP: did R k w/title insurance co to find this out? 

· R argues – title defect, unmarketability

· C invokes survey exception – exempts from coverage stuff that could be found in a ® title search

· Held: issue here FALLS INTO SURVEY EXCEPTION – C NOT negligent!

· ML: this case stands for the distinction between marketability of title and marketability of land – π’s had proper title and insurance co found that

· No negligence b/c terms of k give rise to the duty – R bought insurance but NOT a title search

· Title search co’s search to protect own interests, but don’t share results w/purchaser UNLESS he pays for abstract of title
· Ct remands on q of insurance co’s independent duty

III. Ownership and Other Interests in Land

General termz:
· Estate – a term referring to ownership over time, as well as when and how ownership ends

· Present interest – a person has a present interest if he can take possession and use the property currently

· Future interest – a person must wait until some future time to take possession; this person is STILL an owner

· Testator – a person who dies and leaves a will

· Dying intestate – when the owner/possessor of a property dies w/o a will

· Issue – a person’s “issues” are his descendents – kids and grandkids

· Collateral relative – anyone who is a descendent of X’s ancestors but not a descendent of X (basically siblings and cousins)

· Rule: closest relatives are going to get their shares of the land first
· Seisin – weird term for possession of a freehold estate

· Devisable – devisable property is property whose ownership can be transferred by will

· Descendible/inheritable – property that can pass by the state’s intestacy statute to heirs if the owner dies w/o a will

· Transfers in death are “devised” or “bequeathed”

· Alienable/assignable/transferrable – property that its owner can sell or give away during his lifetime (an inter vivos transfer)

· Inter vivos transfers are “conveyances”

TWO MAJOR TERMS – REMAINDER AND REVERTER
· Remainder – a future interest following a life estate owned by a 3d party (not the grantor) ( If O grants to A for life, r to B, then B has a future interest in A’s land, held in fee simple absolute, but he cannot possess the land until A dies
· Prior interests need to end NATURALLY in order for the remainder interest to become possessory
· Reverter – a grantor’s future interest ( if O grants to A for life, with no stipulation for what happens after A dies, then the default is for the land to revert back to the grantor (O) Once the property reverts, O has fee simple absolute 
There are three general means by which you can create interest in land:

1. Estates – dividing interest up over time
2. Joint and common tenancy – dividing ownership up by giving people concurrent rights
3.  Occupancy and mineral rights (ex.) – dividing up ownership by use rights
A. POSSESSORY INTERESTS
ANNOYING TERMS AND DEFINITIONS
Fee simple absolute – an estate with an infinite or perpetual duration
· Someone with FSA can theoretically possess the property forever/into infinity

· FSAs are alienable, devisable, and inheritable

· Most land sales are for FSAs – there is a heavy presumption of FSA if a deed/document is unclear

· E&E: either by statute or judicial decision, a person transferring property today is deemed to transfer his entire interest i/n the property unless the words of grant or other evidence indicate that the grantor intended to transfer a lesser interest
· Words used to indicate a fee simple: “to A and his heirs,” “to A,” “to A, his heirs, and assigns” ( these are mandatory words
Life estate – ownership lasting for a grantee’s life
· Person who owns the land is called a life tenant and the estate’s duration is measured by his life

· Neither devisable or descendible by the life tenant

· Alienable inter vivos by the life tenant for a term lasting so long as the original life tenant lives

· 3d party’s right to use the property ends when the life estate ends

· Words used to indicate a life estate: “to A for life”

· Another option: “to A for O’s life” – A has possessory rights until O dies
· This is calld a life estate pur autre vie. The grantee can transfer or assign the life estate to another party during O’s life

· The original grantor or someone in his estate has a future interest in the property called a reversion, which becomes possessory when the life tenant dies

· A transferor or g’or may also provide that a 3d party can take possession when the life estate ends – this is a remainder
Life tenants and remaindermen – a bilateral monopoly problem
· Issue – neither can do anything with the property if the other one does not agree, thus inhibiting the socially beneficial efficient alienability of land that property law is designed to encourage

· This isn’t ‘nam – there are RULES for life estates:

· 1. The holder of the life estate can exclude others from the property including the r’man at ANY TIME during his life [can treat the future interest holder as t’passer]

· 2. Life tenant keeps all the income, rents and profits form the use of land during the life estate
· 3. Life tenants have duties and obligations while they possess the land – include keeping the premises in ordinary repair, paying taxes, paying the interest on any mortgages, and in some jx’s paying insurance premia. The future interest holder need not reimburse or compensate the life tenant for any of these
Term of years – an estate that resembles a leasehold, lasts for a fixed period
- Ends naturally and is not divested ( thus the future interest following a ToY is a reversion
DEFEASIBLE ESTATES – FS determinable, and FS subject to condition subsequent
Fee simple determinable – an estate that would be a FSA but for a provision in the transfer document that states that the estate shall automatically end on the happening of an event or non-event
· Possibility of reverter – the possibility that the property might return to the grantor if the subsequent condition at issue occurs

· This means that a FSD is a present possessory estate followed by a possibility of reverter in the grantor
· When the conditioning event occurs, the owner of the FSD loses all interest in the property immediately, and title automatically reverts back to the grantor
· The AP statute SoL starts running against the holder of the possibility of reverter on THE DAY THAT THE SUBSEQUENT CONDITION OCCURS

· Possibility of reverter is transferrable
· Triggering words: “so long as,” “during,” “while,” “unless,” “until”
Fee simple subject to condition subsequent – the holder of this property could hold it forever, but could lose the property entirely if a subsequent condition occurs; the difference between this and a FSD is that the grantor of this property must assert his right of entry/right of reentry/power of termination in order for the grantee to lose his possessory interest in the property
· Triggering words: “provided that,” “but if,” “on the condition that,” “provided, however”

· Note the differences from a FSD – 

· The fee-holder here owns the land until the holder of the right of reentry elects to retake the property – the latter does not automatically regain possession of the land. Also, the holder of the RoR can waive any breach of the convenant
· The AP SoL does not begin to run on the fee-holder until the owner of the RoR exercises the right
· RoR is not transferrable

Fee simple subject to executory limitation – created by the same granting language that would create either of the 2 fees above, if the future interest goes to a third party
· Ends automatically regardless of whether words of condition or limitation are used

Trust – splits up land ownership into a legal title (held by a trustee) and equitable title (held by one or more beneficiaries)
· Here, you are transferring legal title in FSA to the trustee

· Trustee has fiduciary duty of loyalty to ben’s, much stricter than in corp context

· No further inquiry rule (SL std): if trustee is found to have engaged in self-dealing, trustee is liable even if there has been no damage to the trust
· Trustee has wide discretion tho: trustee has such discretion as to make a decision that is in the best interests of the beneficiary
· ML: trusts are better vehicles to accomplish the goals of a life estate than a life estate 

What about charitable trusts?
· These can endure forever

· No fear of automatic reversions BUT still have use restriction and the issue of unforeseen circumstances developing that frustrate the trust’s original purpose

· If this happens, charity needs to go to ct, estab compliance w/orig restric as not possible and ask the ct to fashion relief that mimics the donor’s purposes as closely as possible
Cases:

White v. Brown (1977), CB 202

· Facts: Lide’s will said “I wish White to have my home to live in and not be sold…My house is not to be sold;” L had no kids a and L’s legal heirs are his nieces and nephews

· PH: W argues that she has fee simple; n’s say she has a life estate and they have the land should revert to them on W’s death.

· NOTE – this is basically a construction case – the issue is we don’t know what L wanted, and the ct wants to effectuate L’s desires

· Held: ct holds for W – “L’s will passed a fee simple absolute in the home to W. Her attempted restraint on alienation must be declared void as inconsistent with the incidents and nature of the estate devised and contrary to public policy”

· Rational: ct finds 2 reasons to hold for W: 1) presumption in favor of fee simple (not life estate) if will is unclear; 2) presumption in favor of a “construction which disposes of the whole of the testator’s estate if that construction is ® and consistent with the general scope and provisions of the will,” rather than partial conferral (i.e. as n’s argued, W should just get the house).

· N’s said “to live in” suggests life estate, but ct rejected that. N’s also said that the presump v. alienability renders this a life estate b/c L wouldn’t have restricted sale of the house forever – ct rejected this, saying no such presumption exists

· ML: note that this is an absurd argument – public policy favors alienability of land, so it is odd that the ct interp’d inalienability as indicative that L intended for this to be fee simple absolute

· Restraints on alienation are bad public policy b/c it promotes inefficient use of land, you can’t mortgage the house (so it can’t be a source of wealth)

· BUT inability to mortgage also favors presump of fee simple – banks won’t mortgage life estates b/c the interest terminates when fee holder dies and they would lose $$
Baker v. Weedon (1972), CB 210

· Facts: W creates a life estate for second wife Anna, with whom he had no kids, and said if she doesn’t have any kids, contingent remainder to HIS grandkids (he had kids w/his 1st wife, but he was estranged from them and wanted to exclude them from the will). A gets old and wants to sell the farm b/c she is poor and can’t work it; farm was valued at $170k. R’men didn’t want to give permission b/c they wanted to wait to resell for more $$ later

· PH: trial ct ordered the sale under the economic waste theory, reasoning gthat the land was not being used to its best economic use right now.

· Held: ct issues a directive to the parties to settle; if they can’t the ct will be forced to order a sale – we don’t want to adopt a std that says there needs to be a sale whenever the current use of the land is not its highest value use, but cts DO have the power to authorize a sale when it advances the interests of all the parties
· Rejected waste theory here b/c said the trial ct’s reading was too expansive – there must be a finding of necessity to invoke waste doctrine, which is a high std

· Here, a sale would benefit A, but it would also result in a loss to the r’men, and that’s not fair

ML takeaways from Baker:

- The trial ct misinterps waste theory ( WASTE is defined as abuse or destructive use of property by one in rightful possession and occurs when action or inaction by the life tenant or concurrent owner devalues the land. Fcts as a mechanism for r’men to protect future interests
- Good example of the bilateral monopoly of life tenants and r’men

- Good example of a policy tension – idea that property owners should have a lot of autonomy in managing property v. inefficencies that result if we allow ppl too much control

- Here we also see the trial ct trying to enforce an equitable remedy and manipulating doctrine to do so – clearly W wanted to protect A and give her a good life and if selling the land would do that of course he’d want it

Woodrick v. Wood (1994), CB 218

· Facts: Mom was life tenant of farm, daughter was r’man; mom wanted to remove rotting barn from property but r’man said it had sentimental value and sued for injunction.

· PH: trial ct denied injunction but ordered mom to pay daughter $3200 (the appriased value of the barn) if she decided to tear it down

· Daughter says that b/c the barn has $3200 value, destroying it would amt to waste

· Mom says that it is in a state of disrepair and destroying the barn would enhance the value of property as residential property, esp b/c zoning laws prohibit it from being used as a stable anymore

· QP: Whether the holder of a remainder interest in a parcel of land may prohibit the life tenant of such property from destroying structures on the land

· Held: tho destroying the barn is objectionable to the r’man, it does not constitute waste to the property – the relevant inquiry is always whether the contemplated act of the life tenant would result in diminution of the value of the property
· Here’s the trial ct’s ordered insured that daughter would be compensated for her sentimental/subjective loss of the barn
Mahrenholz v. County Board (1981), CB 226

· Facts: 3/41 – H’s gave deed to school district; “this land is to be used for school purposes only, otherwise revert to grantors”

· 7/41 – H’s convey reversion of land to J

· 1951 – Mr. H dies

· 1959 – J’s convey reversion to M

· 1969 – Mrs. H dies, son H is the heir

· 1973 – School dist begins using land for STORAGE

· 5/77 –H son conveys to M all interest in school property

· 9/77 – H son disclaims interest in school property, gives up RoR to land

· QP: does the school have a fee simple determinable w/possibility of reverter or fee simple subject to condition subsequent?

· “The future interest remaining in this g’or or his estate can only be a possibility of reverter or a right of re-entry for a condition broken. As neither interest may be transferred by will or by inter vivos conveyance, and as the land was being used for school purposes in 1959 when J’s transferred their interest to M’s, trial ct properly ruled that M’s could not have acquired any interest in that property from the J’s by the 1959 deed”

· So, could the M’s have acquired an interest from H?
· Held: the grantor’s intended to create a FSD followed by a possibility of reverter – “upon a grant of exclusive use followed by an express provision for reverter when that use ceases, cts and commentators have agreed that a FSD…is created” by the 1941 deed ( possibility of reverter vested in H heirs

· Nothing else was decided

· Rationale: M claimed title using 2 diff conveyances

· H ( J ( M – these were all conveyances of reversionary interest only, so not valid

· H ( H son ( M – H son’s conv was by inheritance and thus valid, H son ( MIGHT still be allowed

· If it was FSD, title would have reverted to H son in 1973. Ct agrees with these reading, saying that “revert” indicates that the g’or’s wanted the fee to end automatically – it’s a limitation, not a condition
· If it was sub to cond subseq (which board argues and ct rejects), H son would have to exercise RoR to have title to land

ML notes – if the deed is unclear, there is a presumption in favor of FS subject to condition subsequent b/c this promotes clarity ( forces g’ors to take action and monitor their property, property won’t revert w/o anyone realizing it. Issue w/FSD is that if condition is breached, the g’ee is there adversely and can estab title by AP w/o anyone realizing!
Mountain Brow Lodge OddFellows v. Toscano (1967), CB 236

· Facts: T conveys land to OF’s, deed says “land is restricted for the use and benefits of the lodge only. If the land 1) isn’t used by the lodge or 2) is sold, then it reverts to g’ors.”

· PH: T dies and L sues admin of estate to quiet title – says the restrictions are void as restraints on alienation of land and thus contrary to public policy

· QP: whether the use condition created a defeasible fee…or whether it is…a restrain on alienation and nothing more

· Held: Condition 1 was “simply meant to say that the land was conveyed upon condition that it would be used for lodge, fraternal and other purposes for which the non-profit corp was formed…it is thus a fee simple subject to condition subsequent. Condition 2 is a restriction on alienation and is thus void – can’t inhibit sale of land

· RULE: no formal language is necessary to create a fee simple subject to a condition subsequent as long as the intent of the g’or is clear

· Dissent: 1 is just as much a restriction on alienation as 2 – no one will by the land if it can only be used by OF’s!

ML takeaway: the ct upheld the restriction on land use b/c the case involved a non-profit and we want to incentivize ppl to donate land to non-profits. Thus, this land use restriction was seen as creating a public benefit
Ink v. City of Canton (1965), CB 243

· Facts: I conveyed 33.5 acres to city for park purposes only. After I dies, state uses eminent domain powers and takes 27 acres to build a highway. State found that the value of the land was $130k, so that should be awarded to ppl with interest

· QP: how should the $$ be divided among the city (grantee) and I’s heirs (holders of reversionary interest)?

· Held: city gets value of land w/use restriction (basically like $5); I’s heirs get everything else
· More equitable – compensates for actual loss

· Rat: this runs contrary to the MAJORITY VIEW, which gives the grantee everything, but in this case, that would be the city, so the city would be getting a MAJOR windfall – you get the highway AND all the $$! Not fair!

· This is an example of where using a trust would work better than a defeasible fee

FUTURE INTERESTS
A future interest is either retained by the grantor or granted to a 3d party transferee
Future interests retained by the grantor: 

· 1. Reversion 
· Retained by the transferor or grantor when he transfers an interest less than the one he owns to another
· Does NOT require a condition precedent before the interest becomes possessory – follows the natural termination of the preceding estate
· 2. Possibility of reverter
· Held by a t’or or g’or who transfers a FSD
· Requires a condition precedent before the interest becomes possessory; automatically reverts to g’or
· 3. Right of entry (i.e. RoR)
· Held by a g’or who transfers a FS subject to condition subsequent
· Requires a condition precedent before the interest becomes possessory; g’or then has to act 
Future interests granted to a 3d party transferee
· 1. Vested remainders
· 2. Contingent remainders
· 3. Executory interests
Note: these rules of construction are merely starting points – we also look to the testator’s intent, and public policy to see if we need to depart from a plain reading of the text
Terms defined:

Remainder: a future interest in a third party that “remains” after the interst and estates prior to it end naturally

· A remainder must be created in the same instrument of transfer as one or more of the prior possessory estates

· The remainder cannot divest or cut short the prior estate or follow an interest that has been cut short by a condition subsequent

· RULE: if at the time the future interest is created, it is not possible for it to become possessory, the future interest is not a remainder

Vested remainders 
A remainder that is:
· A. Owned by an ascertained or ascertainable person AND

· B. Is not subject to a condition precedent
A person is “ascertained” if he can be specifically determined at the time a transfer or devise is effective
· Basically, has to be ID’d by name or has to be labeled or described in a specific manner

· The most common type of “unascertained” people are those who have yet to be born
A “condition precedent” is an event that must occur of fail to occur before an interest becomes vested or possessory

· Ex. O conveys to A for life and then to B if B becomes a lawyer before A dies ( B becoming a lawyer before A dies is a “condition precedent”

There are three types of vested remainders:

· 1. Indefeasibly vested 
· A remainder that is CERTAIN to become possessory and nothing can happen to divest it in whole or in part

· Ex. to A for life, remainder to kids B and C (both kids are alive)

· 2. Vested subject to partial divestment/subject to open
· R’men may have their share decreased if more members are added to the class

· TRICK FOR SPOTTING THIS KIND OF REMAINDER:

· A. R’men are described in terms of a CLASS OF PEOPLE, not by individual names (ex. children, siblings) AND

· B. The parent of the class is alive
· Ex. to A for life, r to A’s kids

· The more children A has, the more divested each individual kid’s r becomes. 

· BUT, note that this interest can never be totally terminated
· There are two ways in which a class can close:

· 1. Physiologically/naturally – whenever no one else can be born into the class (i.e. A dies and the grant is to A’s kids)

· 2. By convenience – whenever any member of the class can demand possession or distribution (i.e. ppl who have satisfied the conditions can claim what they’re due, and living ppl who are ID’able members of the class when the class closes by convenience but who have not satisfied any condition precedent may still share in the property if they later satisfy that condition)
· 3. Vested subject to complete divestment
· A r that looks like it is vested, but that is dependent on a subsequent condition that could operate to divest the r’man
· ML: there is no real fct’l difference between this type of remainder and a contingent remainder
· The difference lies in the wording of the grant – if you have a vested r subject to complete divestment, you GET the r and it gets TAKEN AWAY if condition occurs – it’s a condition SUBSEQUENT
· If you have a contingent r, you don’t get the possessory interest UNTIL/UNLESS you meet the condition – it’s a condition PRECEDENT
· If the condition and the grant are in one clause, it’s a contingent remainder

· Ex. To A for life, remainder to B if he graduates law school. If B does not graduate, to C

· If the grant is in one clause, and then the divesting condition is in a new clause, then it’s a vested remainder subject to complete divestment

· For A to life, remainder to B. But if B does not graduate from law school, then to C

Basically, for it to be a vested r, you have to get the r. Then something has to happen to divest you of the r. When it’s a contingent r, we don’t even know if you have the r in the first place, either b/c there is something that needs to happen post-granting of the r, or b/c we can’t ID you for sure as the r’man. THAT IS THE DIFFERENCE. OK COOL GOOD TALK SELF

Contingent remainders
A remainder that is either – 

· A. Given to an unascertained person OR
· B. Is subject to a condition precedent
Ex. O conveys to A for life, then to B’s children.

· If B has NO children at the time of the conveyance, then the remainder is contingent b/c there is no ascertained r’man
Ex. O conveys to A for life, then to B’s heirs

· Even if B HAS a child, the remainder is contingent b/c B’s heirs cannot be ascertained until B dies

RULE: when there are 2 future interests/alternative remainders – 

· If the first one is contingent, the second one is also contingent
· If the first one is vested subject to divestment, the second one is called an excutory limitation
· ML: no real diff between contingent and exec lim
Executory interests
ML doesn’t really care about these and they won’t really come up

For our purposes, exec interests pop up in 2 situations:

1. If a r is vested subject to divestment, the alternate r that takes effect in the case of the 1st r’s divestment is called an executory interest [see above RULE]

2. When someone creates defeasible estate and doesn’t retain the right of reverter or reentry and gives it to a 3d party, the 3d party’s right is called an executory limitation
Cases
In re Krooss 

· Facts: HK died, survived by wife and 2 kids (Flo and John). 

· HK’s will gave a life estate to his wife and “upon death of my wife, I devise the remainder of my estate to J and F, forever. If either of my children should die prior to the death of my wife, leaving descendents, then such descendents shall take the share their parent would have taken”

· F dies before mom, F has no kids. F’s will left he r interest to her hub and bro as trustees; hub was named beneficiary and was to be paid income from the trust. Upon hub’s death, principal would be distrib’d among Flo’s nephews (i.e. John’s kids)

· PH: J argued that H’s will gave a contingent r to Flo – contingency was surviving her mom, which she didn’t do; as such, her interest did not vest and her bro gets errythang. Lower ct agreed with this arg.

· Held: REVERSED – F’s interest is a vested interest subject to complete divestment – in order for her interest to divest, she needs to a) pre-decease her mom, and b) be survived by kids. Condition b was not met, so her interest was not divested, and she properly transferred it to her hub via her will.

· Rat: ct looked first to phrasing of clause – “I devise…forever” is clearly a vested remainder – separate clause. 

· Ct also made some public policy arguments – first noted that there is a constructional preference for early vesting b/c it facilitates alienability. Also noted that this construction still accomplishes HK’s intent of keeping land in the fam b/c the land will go to HK’s descendents (J’s kids) once Mr. Florence dies!
Browning v. Sacrison
Facts: 
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· KW executed will when Franklin was 20 and Robert was 13

· Will said: “I give a life estate to my daughter Ada, with r at Ada’s death to my grandsons R and F, or, if either of them be dead, then all to the other.” Will also said nothing should go to Clyde.

· KW dies, F dies w/o kids. Ada lives. GO ADA
QP: what does “if either of them be dead” mean – does it mean when KW dies or when A dies that the r will vest to the gkids?

· F’s wife (π) argues that the will refers to KW’s death, so the interest vests in F and R when she died.

· R (∆) argues that the will refers to Ada’s death, so at KW’s death, R and F had a contingent remainder and since F died 

Held: this is a contingent interest, contingent on Ada’s death
· Ct looked to constructional preference for early vesting and facilitating alienability

· Ct also looked to intent and noted that generally, testators require r’men to survive the life tenant, not just the testator

· Also note that KW intended to exclude C – she probably was trying to create a contingent remainder to put as many people between C and the land as possible
TWO FINAL NOTES:

· The interest that a testator creates takes effect at his death (b/c that is when his will takes effect)

· Ex. to my wife for life, then to my children who survive me

· The kids do NOT have a contingent r b/c the will takes effect once the t’or dies, and at this guy’s death, we will know which kids have survived him ( this makes it an indefeasibly vested remainder

· An interest can be BOTH vested subject to complete divestment and subject to open
· Ex. A gives land to B for life, then to B’s children. But if none of B’s children survive B, then to C.
THE RULE AGAINST PERPETUITIES
The Rule Against Perpetuities voids or invalidates contingent future interests that vest too remotely
· RAP’s purpose is to encourage alienability/transfer of land

· Designed to allow a landowner during his lifetime or at his death through a will to control ownership of the land into some future generations, but for a limited time
3 interests always “good” under RAP b/c they are deemed vested at the creation of the interest:

· All future interests in the grantor
· Reversions, possibilities of reverter, and rights of entry are all deemed vested

· Ex. – O gives “to my sister S and her hairs for so long as Blackacre is used as a single family residence. If the premises is no longer used as a single fam res, B shall revert to me or to my estate.” O retains a possibility of reverter, which is not subject to RAP. 
· O’s interest is thus valid even tho it might not become possessory for > 100 yrs
· Any present possessory interest in 3d parties
· Life estates, fee simples, etc

· Ex. – T to A for life, r to A’s surviving kids. A’s interest is present possessory and vested – not subject to RAP
· Ex. – T gives $300k to Q bank as trustee, w/directions to pay income to A for life and then to distribute principal to A’s surviving children. A’s interest is a present interest, even tho held in trust – not subject to RAP
· Ex. – T gives $300k to Q bank as trustee w/directions to pay A for life “so much of the trust income as the trustee, in its controlled discretion deems advisable.” A’s interest does not vest until the t’ee exercises its discretion – but VALID under RAP b/c t’ee cannot exercise discretion to pay A after A’s death
· Any future interests held by 3d persons if they are vested immediately upon creation
· All vested remainders, except those subject to open, are ok under RAP

· Special issues w/vested r’s subject to open:

· Rule of convenience: idea that the class closes when any member of the class is entitled to possession or enjoyment of his share of the class gift, intended to save class gifts from being invalidated under RAP
· Ex. – T “to A’s kids who survive 25;” A is alive. Facially invalid under RAP b/c interest is subject to open until A’s last kid reaches 25, which could be over 21 years after A dies. But the rule of convenience assumes that the class only includes A’s presently living children, so the interest vests when the first one reaches 25 – doesn’t preclude others from gettin’ in on it
Note: ~25% of states have abolished the RAP w/r/t to perpetual trusts
· Rationale: restrictions do not hinder alienability b/c trustees are free to sell the property and have incentive to develop it

HOKAY SO – 
RAP’s potential to invalidate an interest is limited to future interests in third parties (not the grantor) where the third party is unascertained OR there is a condition precedent to the interest becoming vested

· RULE: no interest is good under RAP unless it must vest, if at all, no later than 21 years after some life in being at the creation of the interest.
· A decedent may always tie up property for the lifetime of any person he knows, and for the lifetime of any person alive at the time that the decedent creates the person’s interest

· May postpone vesting of ultimate beneficiaries’ interests until they reach a certain ® age

Note: when you come across an interest that is “not good” under RAP, the court will strike it from the grant and read the grant as though the invalidated future interest was never included

ALSO – AN INTEREST WILL VEST OR FAIL AT THE VERY LAST MOMENT WHEN THE CONTIGENCY COULD POSSIBLY RESOLVE
· Ex. – T “to A for life, then to A’s kid’s and their heirs for so long as at least one child of A remains alive,” and with a direction that at the death of A’s last kid, the principal should be distrib’d to “those of A’s grandkids then living”
· A’s kids have a future interest which is: contingent if A has no kids yet, or vested subject to open if A already has kids.
· A’s grandkids have a contingent future interest – either A has no gkids yet, or A has gkids, but its contingent on them surviving the last of A’s kids
· RULE: an interest will fail to vest if a contingency does not occur – so if A doesn’t have kids, the interest fails to vest AT THE MOMENT OF A’S DEATH

· Also note: interests can vest without becoming possessory

· Ex. T “to A for life, then to A’s kids and their heirs for so long as more than one kid of A’s remains alive,” with direction that at death of A’s last kid, the principal should be distrib’d “to those of A’s gkids alive at A’s death”
· A’s gkids’ interest vests at A’s death b/c by the terms of the will only those gkids alive them are eligible to take the r interest
· Gkids born later don’t share b/c its not subject to open
· If no gkids, interest fails to vest
· Gkids do NOT have a possessory right until A’s last kid dies
CHEAT SHEET – 
	Subject to RAP
	Not Subject to RAP

	Contingent remainders
	Vested remainders, vested remainders subject to divestment

	Vested remainders subject to open (class gifts)
	Present possessor interests in 3d parties – life estates, fee simple absolutes, fee simple defeasibles

	Executory interests


	FUTURE INTERESTS – reversion, possibility of reverter, right of entry


So let’s apply the rule! This should be fun.

STEP ONE: Identify the interest
· If it’s a contingent remainder, a vested remainder subject to open, or an executory interest, RAP applies!

· If not, not RAP issue, move the fuck on

STEP TWO: Determine, by the terms of the instrument itself:

· (a) the last moment at which the interest could vest or fail, AND
· (b) upon what contingencies
STEP THREE: List all persons 

· (a) during whose lifetime, or at whose death (or within 21 years of whose death) the contingencies will occur, causing the interest to vest or fail AND 

· (b) were certain to be alive at creation of the interest. 

· These are validating lives, and the interest is valid under RAP if one of them exists and invalid otherwise.
Note: in NYS, statute mandates that if a conveyance violates the RAP due to an age contingency, the ct shall reduce said age contingency to 21 years if that will save the conveyance
Hypos:

Ex. To A for life, r to B if B graduates from college. If B does not graduate, to C.

· B’s interest is contingent b/c B needs to graduate in order to get the r.

· B’s interest vests at B’s college graduation; it fails to vest at B’s death if he hasn’t gone to college

· C’s interest is contingent on B not graduating

· C’s interest vests when B dies w/o graduating; fails to vest at B’s college graduation
· Who is the validating life in this scenario?

· B’s life is the only life within which the interest is CERTAIN to vest or fail to vest [A and C could both die beforehand]. B was also alive at the creation of the interest. This means that B is the validating life for the interest in B and the contingent remainder in C
Ex. To A for life, r to 1st child of A who reaches 18. A is alive

· Child’s interest is contingent
· There is no child who has turned 18 yet, there so there is a condition precedent to vesting
· Even if she has a 2 year old son – RAP assumes he is gonna die. Rude.

· A is the validating life here – within A’s life or 21 years of A’s death, some kid is either gonna turn 18 or not (fail)

Ex. To A for life, r to first child of A who reaches 40. A is alive.

· Contingent remainder

· Last moment of potential vesting – when 1st kid of A reaches 40; fails to vest at A’s death

· Child is the only person who can be validating life – cannot ensure that interest will vest w/in 21 years of A’s death. But the child is not certain to have been alive at the creation of the interest.

· THUS, the RAP calls for the remainder here to be stricken. Because there is no alternate remainder, this becomes a life estate with a reverter to the g’or’s estate or heirs
Ex. To A for life, r to first child of A who passes the bar.

· Contingent remainder

· Last moment of vesting/failure – failure of passage of bar

· Will vest during life or w/in 21 years of death of child

· Child not certainly alive at time of creation of interest, and A can’t be validating life b/c A could die

· RAP SMASH – conveyance go bye bye

Ex. T’s will says to A for life, r to 1st kid of T who graduates college

· Are T’s kids validating lives?

· NO – b/c the class is open – even if T is a million years old, RAP assumes s/he can procreate

Some more things to note about RAP:

· Even if the interest is not certain to vest w/in the lifetime of a single person, the interest is VALID if it is certain to vest within the lifetime of a group of people, all of whom are alive at the time of the conveyance
· Ex. T’s will leaves property in trust, “income to be distrib’d to my kids for their lives and at death of last surviving kid, principal to be distrib’d to youngest grandkid.” T survived by 3 kids – A, B, and C
· Here, we have to use their lives together b/c T’s youngest grandkid (if he has one at all; if none, fails to vest) will be discernable upon the death of the last one of them
· Sort of the opposite of the rule of convenience!
· You only need to find one validating life to ensure the interest is good under RAP

· Ex. T’s will devises Blackacre “to A for life, r to A’s youngest kid for life, r to B if B survives A’s youngest kid, otherwise to C.” Is B’s interest valid under RAP?
· B is validating life of his own interest – will vest or fail before or upon B’s death, and he is alive at the time of B’s death
· If youngest kid dies first, B’s int vests
· If B dies first, B’s int fails
· Not A b/c B’s interest might not vest w/in 21 years of death
· Not youngest kid b/c he might be born > 21 yrs post-T’s death
· You can use different validating lives to validate different interests in the same grant
· Re: above hypo – 
· A is validating life of youngest kid’s interest b/c kid’s interest will vest or fail upon /before A’s death (he’ll be alive or dead at the time), and A is alive at time of T’s death
· The validating life need not be a person mentioned in the will or deed
· Ex. T’s will devises property “to my maid M and her heirs until the birth of my 1st gkid, and upon his birth, the property should be distrib’d to that gkid.” At T’s death, he leaves one surviving kid, C, who is not mentioned in the will
· C is validating life for gkid’s interest – either C will have a kid, in which case it will vest or C will have no kid, and it will fail at C’s death
· The 21 years requirement is usually irrelevant UNLESS the creator of the interest has expressly postponed vesting by 21 years or included a condition requiring survivorship to a certain age > 21 [see A’s 40 year old kid hypo]

· You can’t tack a 21 years requirement onto an unborn life, though
Cases
Symphony Space v. Pergola (1996)

· Facts: Broadwest owned bldgs on UWS, one w/theatre, could not find tenant for theatre. Granted SS interest in property for $10k w/option to repurchase entire bldg. Both sides got tax breaks. BW later assigned the interest to P.

· Held: options to purchase commercial property are NOT exempt from RAP

· Purpose of RAP is promoting alienability of property – want to encourage options to be developed ( no one will buy property if there is a preexisting option to purchase that someone else can just exercise whenever

· At common law, RAP applied to options; no indication that legislature thought that time pds should be longer for commercial leases

· This is not like a right of first refusal b/c those do not discourage developments of property

· MTA v. Bruken held that RAP does not apply to rights of 1st refusal ( you can still sell property to whomever, just have to offer it to one party first. This is diff’t
Bleecker St Tenants Corp v. Bleecker Jones LLC (2011)

· Facts 14 year lease w/9 consecutive options to renew. Landlord seeks to rescind

· Held: RAP does NOT apply to options to renew leases!

· These were allowed at common law

· Furthers efficient use of property b/c encourages developing/investing in it
Co-Tenancies and Marital Property
There are 3 major types of concurrent interests:

· 1. Tenancy in common – each tenant owns a share of the same piece of property; each has an equal right to possess the whole property and to share equally in rents and appreciation in value ( tenants’ interests are thus said to be undivided [each has seisin]

· Interest of each is devisable, transferable and inheritable
· T’ees become co-tenants with other tenants

· NO survivorship rights

· Most common form of concurrent ownership

· 2. Joint tenancy with right of survivorship – co-tenants have undivided interests, but when a joint tenant dies, his interest ends
· Right of survivorship – when a tenant dies, his interest passes to his co-tenant; last surviving tenant owns the property outright

· Cannot pass interest in JT via a will

· There are four unities required in order for a JT to exist (if any one of these is not present, it is a TiC):

· 1. Unity of time – joint tenants’ interests must vest at the same time

· 2. Unity of title – joint tenants must acquire title in the same deed or will

· 3. Unity of interest – each joint tenant must own equal shares of the same estate

· 4. Unity of possession – each joint tenant has a right to possession of the whole property

· BUT, unity of possession does not stop one tenant, under an agreement between all the joint tenants, from having sole possession of the property

· The law generally disfavors JTs [presump in favor of TiCs], so formalism is required – if proper triggering language is not used, the ct will presume that the concurrent interest is a TiC
· RULE: a grant or devise to 2 or more persons creates a tenancy in common UNLESS an intent to create a JT is expressly declared
· In some jx’s, it is NOT enough that the document says the conveyance is to A and B “jointly” – some jx’s require the words “joint tenants” or “JT with right of s’ship”

· RULE: any one JT can convert a JT into a TiC unilaterally by conveying his interest to a third party ( this severs the JT by destroying 1 or more of the unities

· 3. Tenancy by the entirety – this type of concurrent ownership ONLY exists between a husband and wife ( if a conveyance is to a hub and wife, ct will presume that it is a TbtE
· Requires all 4 JT unities PLUS unity of marriage
· Surviving tenant has right of survivorship
· UNLIKE in a JT, neither hub nor wife has the right to individually convey his/her interest to a third party ( both must agree to convey the interest

· Divorce terminates a TbtE ( turns into a TiC unless otherwise agreed upon
SEVERANCE OF JOINT TENANCIES
Riddle v. Harmon (1980), CB 324

· Facts: R’s are married couple who owned a JT. Wife didn’t want hub to get all her propertiez after she kicked da bucket, so she conveyed the land to herself like a boss. 

· QP: Does a self-conveyance sever a JT and result in a TiC?

· Held: YES – you can sever a JT by conveying to yourself
· Rationale: a statute in this jx allowed for the creation of a JT when one person is both g’or and g’ee, so it is not logical that a person could not sever a JT in the same way

· Wife could have used a strawman – convey interest to X, X conveys back to her. BUT, why require her to jump through hoops w/a legal fiction when she can just do it directly? This is more efficient
· Prohib v. conveying to yourself comes from outdated common law “livery of seisin” requirement which makes no sense now
Harms v. Sprague (1984), CB 330

· Facts: Bros John and William own a property in JT. J uses property to secure a promissory note for a friend (Sprague) so S can purchase another piece of land; takes out a mortgage to do this. J then dies and leaves everything in his will to S.

· PH: W is suing, saying that a mortgage does not sever a JT, and that he has a right to survivorship (and JT’s can’t pass thru wills), so S has no claim. S counters that the mortgage fct’d as a severance and turned the JT into a TiC, and thus there is no s’shp interest

· Held: a mortgage does not sever a JT 

· 4 unities were not severed

· Mortgages do not survive the deaths of mortgagors ( morts are like liens (rights to foreclose in the event of nonpayment), not like transfers of title

· B/c this is a JT, nothing can go to S via J’s will – everything goes to W

· BUT POLICY CONSIDERATIONS?

· Ct’s analysis here seems formalistic – didn’t look to intent of the parties or who should bear the risk

· BUT S probably should have looked at the deed when mortgage happened, noted that it was a JT, and realized he should have gotten both J and W’s permission [inquiry notice?]
Smith v. Bank of America (2012)

· Held: same as Harms ( a mortgage is a lien, not a transfer of title!

· NYS law requires that a JT severance must be effectuated by an instrument evincing intent to sever the JT ( mortgage w/o anything else is not enough

· BoA was in the best position to prevent this confusion by requiring JT’s signature ( ML points out that banks keep screwing this up

RELATIONS AMONG CONCURRENT OWNERS
It is often difficult for cts to regulate land use when there are JTs or TiCs b/c sometimes the co-tenants don’t get along

THERE IS BUT ONE SOLUTION:
Partition: when parties can’t agree on terms of division of the property but want to terminate the JT or TiC, they can get a partition [not possible for a TbtE]

· There are 2 types of partitions:

· 1. Partition in kind – the ct will divide the property into parcels of equal value; each do-tenant receives a separate parcel.

· This is a physical partition and it is MORE FAVORED by courts ( cts like this b/c they don’t like to sell property w/o someone’s consent, and unlike a partition by sale, it is possible to account for subjective value of land here

· When not all co-tenants seek partition, the ones who seek it receive separate parcels and the others own the rest of the property as co-owners
· 2. Partition by sale – the ct will order the sale of the property and the proceeds will be split among the concurrent owners

· These are not always practicable or advisable. Oftentimes cts will use them if appraisals, etc for partitions in kind are too expensive, etc

· 2 conditions warranting a partition by sale: 

· 1) physical attributes of land make partition in kind impractical or inequitable, and 

· 2) interests of owners would be better promoted by a partition by sale
· Sometimes is the best choice if a minor or unborn person holds an interest in the land – cts will approve the sale if it is in the interest holder’s best interest
Cases:

Delfino v. Vealencis (1980), CB 338

· Facts: D and V owned 25 acres as tenants in common. V lived on it and operated her biz out of it. D brought suit to partition property BY SALE; V moved for IN KIND.

· RULE: courts must analyze the best interests of the parties to determine whether to partition land in kind or via sale
· HELD: trial ct improperly looked to the economic gain to one tenant when allowing the partition by sale

· V had home and biz on the property, so partition in kind (ensuring she can keep her house and biz) is appropriate

· Burden is on party SEEKING THE SALE to show its in everyone’s best interest

ML hypo – what if the land as a whole was worth $1.5 million and D wants to built a mall on it, but split in half, its worth $1 million. V wants to keep it as residence

· If they went with in kind, D could offer between $500k and $1 million to buy V out and she would break even – she might say yes depending on her subjective valuation of land

· If they did by sale, V would have to find $750k to buy D’s interest in order to keep their house – that seems unfair
Spiller v. Mackereth (1976), CB 348

· Facts: S and M were co-tenants. S entered and began to use structure as warehouse; put his own locks on the bldg. M wrote to S and demanded he pay half of the market value rent or that he vacate the premises. S did neither

· RULE: “in absence of an agreement to pay rent or an ouster of a cotenant, a cotenant in possession is not liable to his cotenants for the value of his use and occupation of the property”

· WHAT IS OUSTER? It is “a conclusory word which is used loosely in cotenancy cases to describe 2 distinct fact situations…[they] are (1) the beginning of the running of the SoL for AP and (2) the liability of an occupying cotenant for rent to other cotenants”

· To find ouster in AP cases, there must be a) a claim of absolute ownership and b) a denial of the cotenancy relationship by the occupying tenant
· To find ouster in rent cases, the occupying cotenant must refuse a demand of the other cotenants to be allowed into use and enjoyment of the land, regardless of a claim of absolute ownership
· Held: since there was no rent/occupation k the only way that M can demand rental $$ is by demanding ouster, and M’s letter in no way establishes ouster – “before an occupying cotenant can be liable for rent in AL, he must have denied his contenants the right to enter”

· Letter just asks to either leave or pay – doesn’t demand a right to “use and enjoy” the land. S’s changing of the locks on the bldg doesn’t amount to a denial b/c M never asked to be allowed in and S was just protecting merchandise

· Note: some feel that the std for estab’ing ouster is too high – perhaps a partition in kind would be a better solution here

ML hypo – co-ownership and AP
· A leases land to X for $40/yr in 1940. A dies in 1970. X keeps paying rent to heirs. Co-owner B appears from nowhere after 20 yrs, tells A’s heirs to kick X out for a higher paying lessee. A’s heirs and X refuse.

· B argues that he is entitled to half of rental value, A’s heirs say they have AP

· B will say, no – never any indication that they estab’d ouster! A’s heirs cannot estab ouster by AP

· It would be diff’t if B tried to enter and was tossed out b/c they can argue SoL began to run and possibly a claim of excusive ownership
Swartzbaugh v. Sampson (1936), CB 351
· Facts: Mr and Mrs S were co-tenants on land where they grew walnuts. Mr. S leases small chunk of land to Samp even tho Mrs. S didn’t want to. Mrs. S sues to cancel lease

· Held: suit dismissed – Mr. H has a right to possess the whole and can assign leases based on this right

· A cotenant cannot “act to the prejudice of his contenants in their estate,” but when a co-t grants a lease, he is merely giving over his own rights that he’s been enjoying – this does not PREJUDICIALLY affect Mrs. S’s rights

· Note: there are other remedies available if Mrs. S is unhappy
· Partition – not a good option here b/c she’d only get ½ plus its her land w/her husband so its not really practical
· Ouster – she could try to enter the land and if he resists she could try to establish ouster ( could recover ½ of ® value of leased land

· ML: she should argue that she is in possession and ouster would be chopping down valuable walnut trees [Samp wanted to build a boxing ring]
· Accounting: she could sue Mr. S for accounting of the rents received by him

ML takeaway: this case highlights the complete unworkability of co-tenancy rules for getting people what they want. Plus she’s kinda stuck here in any case b/c she’s not gonna divorce her husband just b/c of this land stuff

Note: ACCOUNTING REMEDY
· Rents and profits: co-tenant who profits from land must account to co-tenants for revenue – expenses.

· Based on receipts, not market value

· Taxes, mortgage payments, other carrying charges – co-t paying more of his share has a right to contribution from other co-t’s

· NO right to contribution for repairs and improvements
· Necessary repairs? 

· Majority rule is that if a repair is “necessary,” co-t can get contrib. if he gives notice. 

· Minority rule is no b/c “necessity” is hard to determine

· Can bring a partition action if want $$ for improvements

· Ex. A, B, and C are co-t’s, A makes improvements – spends $30k, improvements add $15k of value to the house. In a partition by sale where the house is sold for $60k, A will get $15k off the top, and then the remaining $45k will be split between A, B, and C equally
· RULE: A gets reimbursed for actual value of improvements, not their cost b/c we want to incentivize improvements that add objective value to property
· If improvements devalue the house, B and C can sue A for waste
MARITAL PROPERTY
· TbtE gives one spouse limited power of alienation
· Upon divorce, becomes a TiC. Most states divide land equally between 2 spouses

· During marriage, legal fiction that husband and wife are 1 legal entity

Sawada v. Endo (1977), CB 361

· Facts: Mr. E ran over S’s with car; on the date of the accident, Mr. and Mrs. E owned their land in a TbtE; later on, they conveyed the land to their sons. At the time of the conveyance, sons were aware that dad had been in an accident and had no insurance.

· QP: whether the interest of one spouse in his real property, held in tenancy by the entireties, is subject to levy and execution by his individual creditors

· Held: under HI law, the interests of a husband or wife in an estate by the entireties is not subject to the claims of individual creditors during the joint lives of the spouses
· Core feature of TbtE: indivisibility of estate w/o consent of both spouses
· Rationale: this rule is found under the HI law – there are 4 approaches taken by different groups of states:

· Group 1: the estate is essentially the common law TbtE, meaning that possession and profits of the estate are subject to the husband’s exclusive dominion and control
· Means that husband may convey the entire estate, subject to the possibility that the wife can be entitled to it if she survives him

· Only in MA is the TbtE subject ot levy by the husband creditors; in NC and MI, the use and income from the estate is not subject to levy during marriage for separate debts of either spouse

· Group 2: interest of the debtor spouse in the estate may be sold or levied upon his or her separate debts, subject to the other spouse’s contingent right of survivorship

· Group 3: an attempted conveyance by either spouse is wholly void and the estate may not be subjected to the separate debts of 1 spouse
· This is the majority approach, HI’s approach, and the approach that the ct adopted here
· Does most to protect family solidarity and protects spouses

· Group 4 (KY and TN) – right of s’ship appertaining to either spouse is separately alienable by him and attachable by his creditors during marriage; use and profits may neither be alienated nor attached 
ML: what are the rationales at play with the group 3 rule?

· Want to protect spouses – what if hub is gambler?

· BUT don’t we think of spouses as 1? They’re married – why protect?

· Want creditors to be able to protect themselves, but the S’s here are not the creditors we’re thinking about – they are involuntary tort j’mt creditors!

· ISSUE: under this rule, married couples can become judgement proof ( if E’s had siblings, they would not have this privilege

· What is so special about married couples that we want to insulate them THIS MUCH from liability?

TERMINATION BY DIVORCE
How is property distributed in the case of divorce?

· 10 states: community property approach
· See marriage as a partnership – all proceeds and income acquired by EITHER person during the marriage belong to the COUPLE

· Each spouse owns HALF at time of divorce

· 40 states: common law approach
· Separate property/common law regime – even as between a married couple, property belongs to the person who has taken title to it
· ML: tho this does not sound gendered, it is male-centric b/c wives were/are usually viewed as dependents 

· Most states have fault-based divorce: what a wife gets depends on whether or not its her “fault” that the marriage ended

· Most states try to approximate community property at the time of the divorce and distribute property accding to equitable distribution principles
Cases
In re Marriage of Graham (1978), CB 371

· Facts: wife used her own $$ to finance husband’s graduate education. Getting divorced, wife wants portion of his future earnings based on her monetary support of his education

· Held: master’s degree is not property – not transferrable or sellable – so it is not subject to equitable division. Wife’s financial contribs could be taken into account when deciding alimony, but wife didn’t ask for alimony here
· ML: irony here is that ct said if she had held back some resources she might have a better claim b/c we can take equity concerns into account when dividing property (Grier v. Grier) – she might have gotten a better deal
· Also, if sh’d gotten preggo and had a baby at the timeof the divorce, she could have gotten alimony b/c the alimony statute at the time said that if you have a job or can support yourself, you’re not entitled to alimony – if you don’t have a kid, you can work. So even if she’d asked for alimony, she couldn’t have gotten it
Takeaway – what do we think of this decision?

· On one hand, you have a couple who planned to be together 4eva, so the wife devoted herself to supporting the hub ( and she walks away with NOTHING

· Argument for considering this type of thing marital property – want to encourage marital harmony and cooperation

· Definition of property can depend on circumstances – you can place monetary value on a degree, so it can be property ( this is the NYS rule (O’Brien v. O’Brien)
· Other states will reimburse spouses for the amount they paid for the degree b/c future earnings are too speculative

· On the other hand, this is probably a good, limiting definition of property – a degree does not fit the traditional understanding of “property” and a degree in no way guarantees future earnings, so perhaps an award here would be too speculative
· Rejoinder: we give tort damages based on lost future earnings all the time!
Elkus v. Elkus (1991), CB 378

· Facts: Ex-hub, relying on O’Brien, wants remuneration for supporting his wife’s career – she’s an opera singer and he gave up his own career to be her vocal coach. 

· Argues that ex-wife’s “career and/or celebrity status constituted marital property subject to equitable distribution”

· Held: ct holds for ex-husband ( in NYS, its all about increased earning capacity. So, valuation of enhanced earnings capacity factors into an equitable distribution of marital property
· ML – problems:

· Everyone has a vocal coach – he CHOSE to do this b/c he wasn’t making $$ as a singer

· This is an inherently speculative enterprise – hard to figure out how to equitably distribute enhanced earning capacity
LANDLORD-TENANT LAW
3 types of leasehold estates:

· 1. Term of years – an estate that lasts for some fixed period of time with a set beginning and end

· 2. Periodic tenancy – lease for a period of some fixed duration that continues for succeeding periods until either the landlord or tenant gives a notice of termination

· The leases renew AUTOMATICALLY

· Notice is required to terminate a periodic tenancy

· Ex. “to A from month to month”

· 3. Tenancy at will – tenancy w/no fixed period; endures so long as both landlord and tenant desire; usually occurs in the absence of a lease

· Either party can terminate w/ notice; some jx’s allow T to terminate without notice
· “® notice” usually = 30 days

· ML: no real distinction between PT and TaW b/c of the ® notice requirement

LEASE AGREEMENTS
Lease agreements are not ownership interests – just transferring the right to occupy for some period
Garner v. Gerrish (1984), CB 423

· Facts: LL leased house to T; lease provided that lease “shall continue for term of quiet enjoyment.” Agreement also gives T the “privilege of terminating the agreement whenever he chooses.” The lease gave no such power to the LL.

· PH: LL died, executor sued for eviction. Lower ct held that this was a TaW, statutory notice is 30 days for either party; read this into the agreement b/c he’d never seen a one sided termination before. Has to be a TaW b/c doesn’t fit ToY or PT (no clear beginning or end, no pd specified, respectively)

· Held: this is a life tenancy; plain language indicates that only T had option to terminate

ML takeaway: either property law is moving toward principles of k interp, or the ct recognized another form of property interest – common law reasons for a life estate not being terminable by the T at common law (livery of seisin) no longer make sense

· Hypo: what if k had said “LL may terminate at will” and T wants out?

· LL would argue it’s a k; T would say Garner was not a k case – ct took property law approach to find that this was NOT a lease, but a terminable life estate
FAIR HOUSING ACT
Key provisions:

· §3603(b) – exemptions. §3604(a) does not apply to:

· Single family homes, provided that the owner does not own > 3 such homes; NOR

· Rooms or units in dwellings containing living quarters occupied/intended to be occupied by < 4 families living independently of e/o, if owner actually maintains and occupies one of ushc living quarters as his residence
· BUT, you are not exempt if you use a broker or any types of notice enumerated under §3604(c)
· PURPOSE: w/in the private sphere, you should have some amount of control over who you live w/ or sell your property to

· Ppl exempt under this provision can still be liable under Civil Rights Act of 1866 but π’s there need to prove intent to discriminate
· §3604(a) – it is unlawful “to refuse to sell or rent after the making of a bona fide offer, or to refuse to negotiate for the sale or rental of, or otherwise make unavailable or deny, a dwelling to any person b/c of race, color, religion, sex, familial status, or nat’l origin.”

· §3604(c) – it is unlawful to make, print, or publish any notice, statement, or advertisement, w/r/t the sale or rental of a dwelling that indicates any preference, limitation, or discrimination based on race, color, religion, sex, handicap, familial status, or national origin, or intention to make any such preference, limitation, or discrimination
· PURPOSE: just b/c you have latitude in the private sphere, doesn’t mean you should be able to advertise your discriminatory POV. Allowing advertising would harm society by legitimizing bias

· RELEVANT INQUIRY: determine whether there is a (c) violation by looking to what an ordinary/® reader or hearer would think of the ad or statement, not to what the writer intended or meant

Soules v. HUD (1992) – gives us the FHA burden-shifting framework
· Facts: S had a kid, looking to rent from Downs, a realtor, who was looking for a tenant in an elderly couple’s 2 family home. S found newspaper ad and called D, D asked if S had kids and their age, explaining that elderly couple wanted quiet tenants; S didn’t like the questions and began displayed a “bad attitude.” S contacted HOME, sent B (who has 7 yo kid) as tester; D asked same q’s. A few days later, D falsely told B that apt was rented; said same thing to S. D was then contacted by P’s fam w/kids, who he offered apt to; didn’t work out ( apt was eventually rented to woman w/no kids.

· Held: D had legit reason to turn down S – wanted to have quiet space below where elderly couple lived

· 1. Familial status, applied and was qual’d, rejected, remained available

· 2. Elderly couple wanted quiet living space and S has a negative attitude

· 3. Apt eventually went to person w/o kid. But D shows he offered to family with kids.

· FHA BURDEN SHIFTING FWK – 

· 1. Π must make prima facie showing that he is:

· a. A member of a statutorily protected class
· b. Who applied for and was qualified for the housing in question
· c. And was rejected
· d. Although the housing remained available
· Need only show discriminatory EFFECT, not intent!

· 2. This creates a presumption that the ∆ discriminated. Burden then shifts to ∆ to show a legitimate, non-discriminatory reason for rejecting the π

· 3. If ∆ comes forward with evidence of a legitimate reason burden shifts back to π. Π is then allowed to show that such a reason is pretextual.
Hypo: Murphy owns 3 houses; she lives in one, rents the 2nd to a fam who attends her church, and the third to a single Jewish woman; tenants of house 2 are moving out. M contacted broker S to tell her house was available and she was seeking a tenant of “compatible religious persuasion;” S called 2 days later, saying she found a tenant, D, who would pay $100/month over market. M was going to sign lease, but then she found out that D is an atheist and operates a porn website, so M told S that it was unavailable. Later rented to A, a woman from her church.

· Has M violated FHA, or is she exempt?

· Does NOT appear to be exempt – only owns 3 homes, but she used a broker – statute says “without the use in any manner of a broker,” so doesn’t matter that the ultimate sale was executed w/o use of a broker – broker was party to the transaction somehow

· Burden shifting:

· 1.D will argue atheist is protected, M will say this is not the intent of the statute (meant to protect discriminated against minorities) but ct might want to construe FHA broadly to be more protective

· 2. M will say she has moral problems with porn

· 3. D will say her statement that she’s looking for someone of “compatible religious persuasion” and rental to the church member shows her reason was pretext

· D will also note that under (c) an ordinary listener would have inferred that “compatible relg persuasion” might mean monotheistic or Judeo-Christian, which is discriminatory

Fair Housing Justice Center v. Silver Beach Community Gardens Corp. (2010)

· Facts: SB has recommendation policy, FHJC sends over test couple (white couple), realtor says no problem, helps them get recs, ok that they don’t know anyone; sends over black tester couple, says its “Archie Bunker territory,” impossible to get in w/o already knowing people

· Held: SB’s motion to dismiss fails, and π’s have standing 

· Re MtD: π’s are arguing that the reference policy ITSELF violates the FHA, so the statements and actions of the realtor are admissible (not trying to impute her actions to SB)

· Disparate impact argument at issue here – π must establish that 
· 1. A facially neutral policy actually or predictable results in discrimination and has a discriminatory effect on a protected class – 

· 2. BURDEN THEN SHIFTS to ∆ to show legit justification for policy
· Here, the statistical data re the policy satisfies this burden shifting fwk

· Re standing: does not matter that testers didn’t intend to purchase b/c §3604 makes it unlawful to “refuse to negotiate” or otherwise make unavailable” – this is broad and encompasses the recommendation policy/broker’s refusal to help black couple
SUBLEASES AND ASSIGNMENTS
Ernst v. Conditt (1964)

· Facts: E’s leased land to Rogers for 1 year, w/provision that he would need their approval to sublease. R opened go-kart biz, which he sold to Conditt, and arranged for a modification of the lease to increase the term – “lessor hereby consents to the subletting of the premises to C,” on the condition that R will remain liable for faithful performance of all terms and conditions of original lease from E to R.

· QP: was this a sublease to C by R, or did R assign his lease to C?
· Under a sublease, C is not liable directly to E b/c there is no privity

· Under an assignment, C is directly liable to E, b/c there is privity of estate – privity of estate only transfers if the entire property interest changes hands
· Held: this is an assignment under both approaches taken by the ct

· Majority rule/common law: when an instrument transfers the lessee’s estate for the entire remainder of the term, it is an ASSIGNMENT

· When an instrument transfers the lessee’s estate for LESS than the entire r of the term, it’s a sublet and the lessee has a reversionary interest

· TN rule: look to parties’ INTENTIONS

· R had no right of reversion or re-entry, R surrendered his interest and LL accepted the offer of surrender!

· Ct said that the word “sublet” should not control
ML notes:

· R is undoubtedly liable to E – this is not what the case is about

· E is going after C here b/c R is likely insolvent

· Even if it had been a sublease, E could ALSO have gone after C under the third party beneficiary theory ( maybe there was a k running from E to C if C has promised thru his lease to take on all obligs of the first lease
Kendell v. Ernest Pestana Kendell v. Ernest Pestana Inc (1985), CB 450

· Facts: SJC leases to Perlitch, who subleases Robert Bixler, with provisions that the lessee may not assign lease or sublet w/o lessor’s prior written consent. Perlitch assigns lease to Pestana; Bixler tries to assign to O’Hara, but Pestana objects, and asks for higher rent; Pest maintains he had a right to arbitrarily refuse any such request

· Majority rule: where a lease contains an approval clause (no assignment w/o prior consent of l’or), lessor may arbitrarily refuse to approve a proposed assignee no matter how suitable the assignee appears or how un® the l’or’s objections
· Minority rule: a l’or cannot arbitrarily refuse to approve a proposed assignee; must have a commercially ® objection
· CA (where ct is) has adopted minority rule

· Rationales for maj rule: l’or should only have to look to l’ee for rent; also it’s l’or’s property! Seems to be good policy

· Rationales for min rule:

· Property law policy – no restraints on alienation

· K law policy – when l’ees see clause in lease requiring the consent of the l’or for the assignment, they ASSUME that consent won’t be withheld arb’lly; also duty of faith and good dealing in k’s

· How to determine if an objection is commercially ® an thus prohibited under the minority rule – jury may consider the following:
· Financial position of proposed assignee (and success of proposed biz/assignee)

· Particular property’s suitability for proposed use

· Legality of proposed use

· Need for alteration of premises to accommodate proposed use

· Nature of the use (office, factory, etc)

· The lessor CANNOT reject the assignee for the following reasons:

· Personal taste

· Convenience

· To charge higher rent

· Lessor’s reasons must be aimed at protecting his ownership and operation of the particular property – cannot consider general ecnomic protection

Notes: 

· Maj and min rules are default rules – can be k’d around [®’bless isn’t required]

· Argument that this case should NOT extend to residential leases – makes sense in light of FHA rationales; also want to make sure subtenants aren’t nuisances to LL

· Dictum says this opinion applies to both assignments AND subleases, but this might not be a good way to read this b/c Conditt showed us subleases give LL’s less protection (no privity between LL’s and sublessees)

DEFAULTING TENANTS
A. Tenant in Possession
· Berg v. Wiley Berg v. Wiley (1978), CB 460

· Facts: ∆ Wiley leased land to π Berg for use as restaurant; B remodeled restaurant w/o W’s approval and operated it in violation of health code. Per W’s atty’s advice, W changed the locks on the bldg

· Held: 1) reasonable for jury to find that Berg did not vacate the premises when she closed to supposedly remodel and bring bldg up to code; 

· 2) self-help remedies are never available to dispossess a tenant who is in possession and has not abandoned or voluntarily surrendered the premises
· Rationale: self-help is socially disruptive, could lead to violence

· NOTE: some jx’s only apply this rule to residences; this is also a departure from the common law rule

· Ct said that summary proceedings are efficient ways for LL’s to deal w/this sort of problem w/o excluding tenants in possession – ct wants to encourage people to go thru official channels when doing something like this
· ML: BUT these proceedings are not as easy/cheap at the ct here wants us to believe – often it is VERY hard to evict tenants
· LL’s make policy argument that requiring this hurts well-behaved future tenants b/c it increases LL’s evictions costs

B. Abandoning Tenants
At common law, no duty to mitigate, but now most jx’s have this duty

· Duty to mitigate: a LL has a duty to mitigate damages due to a tenant abandoning property by making ® efforts to re-let the apt after the tenant has vacated

· Burden of proving ® efforts falls on the LL

Sommer v. Kridel (1977), CB 469

· Facts: 2 year lease on apt; T defaulted. LL did not show apt to any prospective T – someone actually inquired about the apt and LL told her it was rented. After lease expired, LL sued T for all unpaid rent

· Held: LL has an obligation to make ® efforts to mitigate damages (by attempting to re-lease) when a T wrongly vacates an apt (so this rule applies to residential leases only)
· Duty requires that LL make ® efforts to release – needs to treat it like a vacant apt.

· Ask: did he advertise? Did he offer or show the apt to prospective T’s?

· NOTE: LL can sue T for the expenses involved in attempting to re-let
· Burden of proving ® efforts is ON THE LL – needs to prove ®’ly diligent attempts to re-let

· BUT this does not require him to lease to “unsuitable” T’s, like those w/bad credit – just can’t be unfairly/unreasonably discriminating in who he picks

· T can rebut by showing that there WERE suitable replacement T’s who LL rejected

· This case represents the trend of treating leases more like k’s/governed by k law than treating them like they are governed by property law

· All other k’s require mitigation – this is more efficient and socially beneficial

· LL’s can protect themselves under this rule by asking for a security deposit
Final notes on duty to mitigate:

· Lost volume seller theory from k law does NOT apply here:

· There is a finite # of apts a LL could sell

· Apts are probably going for more than market value

· Each apt is unique – attracts diff’t buyers

· Rationales undergirding duty to mitigate

· Fairness – not fair to punish LL for T’s default

· Efficiency – want to make sure property is used for highest and best use

· In some jx’s, the LL can sue before the lease term ends if the T abandons – this is called the anticipatory breach theory
· Damages = [rent under lease] – [rent LL can expect if he re-lets]

· LL’s will use this option if the price of apts is going down

· A LL can also accept a T’s surrender – will do this in a rising market

DUTIES OF LL’s and DEFAULTING LL’s 
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Warranty of Quiet Enjoyment and Constructive Eviction – T MUST vacate the premises
Reste Realty v. Cooper (1969), CB 483

· Facts: LL leased (5 yr lease) part of basement for a commercial office (told hold meetings and train salespeople). A driveway (not part of leased land) ran alongside the bldg; whenever it rained, water flooded the basement. T told LL to have it fixed and complained a lot, LL’s agent promised it would be fixed and renewed the lease. Agent died, it never got fixed; T vacated and stopped paying rent.

· Held: any act or omission by the LL which a) renders the premises substantially unfit for the purposes for which they are leased OR b) materially interferes with the beneficial enjoyment of the premises, is a BREACH OF THE COVENANT OF QUIET ENJOYMENT and CONSTITUTES A CONSTRUCTIVE EVICTION of the tenant
· Rationale:

· Even though T knew about the condition at the time she signed the second lease, she did so under assurances that the flooding would be fixed

· Additionally even tho both parties acknowledge that the T inspected the “demised premises” and accepted them in their condition, the DRIVEWAY was not part of the rented property

· The flooding is considered a permanent condition b/c it is regularly recurring

· Note: even tho this k contained an “express” covenant of quiet enjoyment, a cov of QE is implied in every lease k!

RULE: if there is constructive eviction, T can vacate immediately and stop paying rent. But if the breach is not material enough to result in CE, then the T can stay and sue for damages [(value of property without breach) - (value of property with breach)]

Implied Warranty of Habitability – T need NOT vacate the premises
Hilder v. St. Peter (1984), CB 493

· Facts: “T had the worst LL in the world” – A. Feldman. T rented an apt w/broken window, lock, bathroom light and outlet, toilet full of poopy, leaking water pipe that caused bedroom ceiling to collapse and sewage litered in the basement, which had a foul stench during the summer

· T told LL about these problems, LL promised to fix but never did. T fixed some of them at her own expense
· Held: for renting residential units only, there is an implied warranty of habitability that the LL will maintain the premises in a way that is safe, clean, and fit for human habitation. This covers latent AND patent defects, and it does not matter whether or not the T knew about these defects at the time of move in
· How do you prove a breach of warranty:

· Substantial violation of housing code – PRIMA FACIE evidence 

· Can be shown in other ways also 

· 1 or 2 breaches are de
· T must first show that LL had notice and that T allowed ® time for correction
· What remedies are available:

· Standard k damages – rescission, reformation, damages

· Damages = (amount T paid) – (actual value of dwelling w/defect)
· Some jx’s allow for emotional damages but ct here thought this was too hard to measure

· T also permitted to withhold future rent as a means of self-held

· Punitive damages also available to T if LL w/notice fails to repair a facility that is essential to T’s health and safety
· Policy rationales: want to protect poor ppl from getting screwed; also recognizes the reality that moving is difficult, esp for low income people ( afraid of getting sued by LL for abandoning

Hypo: a hipster signs a k saying “this lease contains no warranties” – Hilder says TOO BAD – the implied warranty of habitability is non-waivable
· LL and T do not have equal bargaining power

· Posner says too bad – market will correct itself, LL’s will have to have this warranty to compete no matter what

· BUT this isn’t true b/c a) Posner assumes ppl read/understand leases, which isn’t true and b) he fails to account for the fact that it’s not a buyer’s market all the time

· Also prevents negative externalities ( makes sure that we can impose general health and safety stds across the board; also ensures that cities/neighborhoods won’t fall into disrepair

NOTE: a majority of jx’s do not extend the idea of implied warranty of hab to commercial leases b/c the residential lease reasons do not seem to apply there

ARE IMPLIED WARRANTIES A GOOD IDEA?

How do LL’s view implied warranties? When will they comply or not comply?
	· Carrying costs
	· 500
	· 500
	· 500

	· Rent (breach)
	· 600
	600
	· 600

	· Rent (no breach)
	· 800
	· 800
	· 800

	· Cost to comply with warranty
	· 150
	· 250
	· 350

	· RESULT w/o implied warranty
	· Compliance
	· Noncompliance
	· Noncompliance

	· RESULT w/implied warranty
	· Compliance
	· Compliance
	· Abandonment


ECONOMIC CRITIQUE OF THE IMPLIED WARR OF HAB:
Column 1: LL has carrying costs of $500/month (mortgage, etc) if she rents out an apt that is NOT in compliance with the warr/hab (she will charge $600/month). If she rents in compliance, she can rent for $800, but carrying costs will be $650/month.

· She will COMPLY b/c she’ll make $150/month in compliance, and only $100/month not complying with the warr/hab

BUT, the more it costs to comply, the less the LL will make – at some point they will make no money complying and it will either cause rent prices to soar or them to abandon the imp warr/hab!
There are problems w/this argument:
· Lots of externalities – economic/situational/systemic reasons – that T’s cannot guarantee their own warrs/hab

· T’s in the above hypos have leverage to negotiate – low-income T’s have NO NEGOTIATING POWER OR LEVERAGE

Partial evictions – what if the LL takes back a part of the property?
Lounsberry v. Snyder (1865)

· Facts: LL kept some firewood and other stuff on leased property despite T’s objections.

· Held: Acts of LL amounting to mere trespass and not interfering with substantial enjoyment of the property by T is NOT equivalent to eviction
· What is “constructive eviction”? Something LESS than an act of expulsion by physical force, BUT there must be an actual or constructive exclusion of the tenant from the possession or beneficial use and enjoyment of the whole or some portion of the property demised
5th Ave Bldg Co. v. Kernochan (1917)

· Facts: NYC granted revocable lease of vault under sidewalk to LL, who leased the vault and above ground area to T. NYC revokes; T stops paying, LL sues.

· Held: actual eviction suspends obligation of payment either in whole or in part b/c it involves a failure of the consideration for which the rent is paid

· T argued that it was a partial eviction and that rent should abate in proportion to the diminished value; LL said (and ct agreed) that in the absence of a cov of QE, eviction is not a defense 

· HOWEVER, eviction as a defense for an action for rent does not depend on such a covenant
RENT CONTROL

Arguments in favor:

· Cities thrive with diverse populations – want to encourage this and make housing accessible

· Markets can’t take care of this b/c there is always a housing shortage

· Ppl need to be able to plan and budget for housing over time – want to give stability to the working class

· Community encouragement – want to maintain a community and uprooting ppl constantly b/c of skyrocking prices will undermine that

Arguments against:

· Artificially capping prices HURTS POOR PEOPLE

· The people who benefit from rent control will stay where they are, thus blocking poorer people from moving in, while the current tenants get richer

· Rent control is inheritable! WTF!

· Prices for non-rent controlled apts will soar artificially

· LLs will only accept overly qualified T’s – reduces access
Chicago Bd. of Realtors v. Chicago (1987)

· Facts: Chicago ordinance codifies warr/hab, permits withholding of rent in amt equal to damages caused by LL’s violation of a lease term

· Held: constitutional

· Posner and Ebrook conc: such requirements benefit in-place T’s at the expensive of would-be T’s, provide incentives for LL’s to skimp on maintenance, deter construction of new housing, benefit LL’s in neighboring jx’s, and produce an inefficient allocation of living space
IV. Division of Rights by Use
“Use rights” give someone the right to do something on your property, or limit someone’s ability to do something on their own property.

EASEMENTS

Suppose A can only get to his house by cutting through B’s property – what to do?
· K’ing with B won’t solve the problem b/c if B moves, A will have to k w/new landowner

· Get a written easement – this will go into the deed!

Rule: most easements are assignable, meaning that they can be sold, gifted, devised, inherited, or otherwise conveyed
Types of easements and licenses
· Affirmative easement: A is given the right to enter upon B’s land for specific purposes
· Ex. A is allowed to drive cattle across B’s land
· Negative easement: A is given the right to enforce a restriction on the use of B’s land
· Ex. B cannot put up a fence that would block A’s mountain view
· Easement appurtenant: run with the land – whoever possesses the dominant estate has the right to use the easement over the servient estate
· The person conveying the dominant estate loses his easement rights to the person to whom it is conveyed
· These transfer automatically w/the transfer of land
· MOST EASEMENTS ARE APPURTENANT
· Easement in gross: benefits a person whether or not he owns a particular parcel of land; an em’t in gross is a right given to an individual or legal entity
· Non-transferrable – runs w/the person
· Licenses: permission given by the occupant of land that allows the licensee to do some act that would otherwise constitute trespass
· Note: licenses are generally revocable. There are two exceptions, and the 3d rstmt, treats them just like e’mts:
· License coupled with interest: B grants A permission to take timber from his land; license is irrevocable b/c A has a economic interest
· Easement by estoppel: A relies on B’s permission to his detriment (ex. Holbrook)
· Prescriptive easements: have to be open, peaceable, continuous, via a claim of right (no permission), w/owner’s knowledge and acquiescence, for the given statutory period
· The way you use a prescriptive e’mt must be consistent with the general kind of use by which the e’mt was created and w/what the servient owner ®’ly expected
· Implied easements

· Easement by prior use/expectation/quasi-easement: implied to protect the probable expectations of g’or an g’ee that the existing use will continue after the transfer of land (ex. Van Sandt)
· Easement by necessity: implied easement is:
· A) necessary to the enjoyment of the claimant’s land AND
· B) the necessity arose when the claimed dominant parcel was severed form the claimed servient parcel (ex. Othen)
CREATION OF EASEMENTS
1. By Deed
Willard v. Church of Christ (1972), CB 768

· Facts: M owned lots 19 and 20; M allowed her church to use 20 for parking during services. M conveyed 19 to P; he wanted to resell lot so listed w/realtor W. W wanted to purchase 19 and 20 so P approached M w/an offer to purchase 20.

· M said she was willing to sell provided church could still use it, so they wrote up a deed that stated the conveyance of 20 was “subject to an e’mt for automobile parking during church hours for the benefit of the church…such e’mt to run with the land only so long as the property for whose benefit the ‘e’mt is given is used for church purposes.” 

· Note: this is a determinable easement
· M then sold the property to P. When P sold to W, the e’mt wasn’t in the deed; P told W church would want to use 20, but W didn’t know about formal e’mt clause in M ( P deed

· QP: whether a grantor may, in deeding real property to one person, effectively reserve an interest in the property to a 3d party

· Held: yes – this is an easement appurtenant 
· Rationale: although at common law, conveyances vesting interests in 3d parties are void, the ct here rejected that rule in favor of the modern rule, which treats conveyances like k’s and looks to the intent of the parties

· To avoid the lawsuit, M should have sold to the church, who would then sell to P and retain the emt for itself (fct as a strawman)

· Ct also notes that W was on (at least) inquiry notice – P told him abt parking and he might have even seen it when checking out the land, so he should have looked into the M ( P deed, since it was recorded

Hypo: what if this church moves 1 mile away, and sells land to a Baptist church

· The Baptist church can use the e’mt for parking on Sundays!

· There is a presumption in favor of e’mt appurtenant when the language is vague, plus M didn’t say which church in her deed

· Plus, language here isn’t even vague – deed says “to run with the land”

· This church will say its an e’mt in gross; argue that the intent of M’s deed was to give e’mt to her church, not any church. Also say e’mt said to benefit church “at SW corner,” where this church was located at the time of the deed

· But this will probably lose b/c we resolve ambiguities in favor of e’mt appurtenant
2. By Estoppel

Holbrook v. Taylor (1976), CB 774

· Facts: T bought 3 acre site next to H’s land; T’s plot was landlocked and the only way T could get to the main road was to use a road H created to gain access to it; H gave T permission to use this road. T used the road to build a house and made improvements to the road. 

· PH: T claims a prescriptive easement and easement by estoppel on the road

· Held: NO PRESCP E’MT, YES E’MT BY ESTOPPEL

· Prescriptive e’mt claim
· H gave T permission, so there is no claim of right\

· No evidence that use of the road was adverse, continuous, or uninterrupted 

· Easement by estoppel
· Rule: where license is not a bare right of entry but include right to erect and maintain structures and make improvements, it becomes irrevocable after licensee has made improvements at a considerable expense

· Two elements: detrimental reliance by l’ee and permission from l’or

· BUT ct says that even tacit approval by H would have sufficed to estab an e’mt by estoppel

· ML: H’s best arg against e’mt by estoppel would be one based on clarity ( the e’mt will run w/the land but it won’t be recorded!

· BUT presumably a new buyer will be on inquiry notice – he’ll see the road

3. Implied by Prior Use

Circumstances show parties intended to create an easement w/o explicitly saying so

· Elements: 

· 1. ® necessity – necessity of prior use for enjoyment of “quasi-dominant estate”
· 2. Continuous use – not “sporadic” use

· 3. Intended continuation – parties intend at time of division to continue the use; implied by circumstances

· Apparent – does not need to be visible, though

Van Sandt v. Royster (1938), CB 779

· Facts: R owned 4 plots of land w/a sewage pipe running thru all of them (plumbing for all the plots); sold off 3 plots, on to VS; VS then discovered that his basement was full of sewage

· Held: R has an implied easement onto VS’s land
· Rationale: 

· That there was such a prior use speaks to the expectations of the parties that such use wil continue
· Prior use NEED NOT BE VISIBLE TO BE APPARENT

· VS’s having indoor plumbing was constructive notice that there WAS a sewage system – should have checked it out

· The existing use (plumbing) is necessary for R to ® enjoy property

· Note: conflicting rules

· One approach – requires strict necessity for an implied e’mt (i.e. w/o e’mt g’or can’t use land at all)

· Rstmt 3d appch (adopted by ct): necessity exists as long as lack of e’mt would disrupt comfortable enjoyment of g’ee’s property
4. Implied by Necessity

A common owner divides his property in such a way that one of the resulting parcels is left w/o access to a public roadway or something else he needs

· Elements:

· 1. Original common ownership of dominant and servient estates

· 2. E’mt is necessity and not mere convenience
· 3. Necessity exists at the time of severance of the 2 estates
Othen v. Rosier (1950), CB 786

· Facts: H owned a huge tract of land, severed and sold part of it but kept using the road going through that part to get to his tract. Then he sold the remainder of the tract. O lives on the dominant estate and uses the roadway for access to his farm; R lives on the servient estate and built a levee that made the part of the road running thru his land unusable.

· Held: no e’mt by necessity, no e’mt by prescription
· E’mt by necessity does not exist b/c when H owned the land, there were a number of other ways he could get to the main road; just chose the easiest way (on the road he built through the property)
· This is a requirement of STRICT necessity – doesn’t matter how inconvenient going around the long way is (contra VS, above)
· E’mt by prescription does not exist b/c the e’mt here was not hostile or adverse in character
· R’s acres have been fenced in on both sides since 1906, with a gate that opened onto the road through the land
· O’s use of the road through the gate since 1906 was w/permission by R, so it can’t be adverse
· O’s use of the road before 1906? Ct said it was “obvious that he did not use the roadway in any way for the period of 10 years before 1906. The testimony as to its use by O’s predecessors is…too vague and uncertain to amount to any evidence of prescriptive right to the roadway”
· ML: O didn’t argue e’mt by estoppel here b/c it’s not adopted in this jx
NOTE: difference between e’mt by necessity and e’mt by prior use is when the necessity arises ( in the former, the prior owner creates a problem, requiring a HIGHER SHOWING of necessity
5. By Prescription – this is an AP-esqe e’mt; can’t be by permission from owner of servient estate, otherwise it’s a license 

· Elements:

· Hostile (no permission)

· Adverse
· Continuous
· Uninterrupted
· BUT IT NEED NOT BE EXCLUSIVE – this is easement, not title ( many dudes can have e’mt on one parcel of land

SCOPE OF EASEMENTS
Brown v. Voss (1986), CB 820

· Facts: Predecessors of the parties created an express e’mt thru parcel A, appurtenant to parcel B. V bought parcel A, Brown bought parcels B and C and started building a house on the border of B and C. Brown wants to use the e’mt to access parcel C; he carried bldg materials thru the e’mt (V knew and did nothing to stop it) and spent $11.5k. After 1.5 years, V blocked the e’mt. What a stupid betch.

· Held: this is a MISUSE of the e’mt: an e’mt appurtenant to one parcel of land may not be extended by the owner of the dominant estate to other parcels owned by him, whether adjoining or distinct tracts, to which the e’mt is not appurtenant. 

· The trial ct did not abuse its discretion in refusing to grant an injunction, however, to prevent Brown’s use

· Rationale: So the part about extending e’mt’s is just blackletter and the ct upheld that rule with $1 of damages to V. The reasons that they didn’t grant the injunction are all fairly practical

· No real damage to V if injunction denied

· No increase in burden or traffic on e’mt if injunction denied

· Hard to frame and enforce injunction – how are you going to stop him from going to C?

· Using C for same purpose as B

· Dissent: misuse of e’mt is trespass no matter what! B should have known from public records (on notice) that e’mt was for B and not C

Rstmt 3d §4.10: manner, frequency, and intensity of the use of an e’mt may change over time to accommodate normal development of the dominant estate or the enterprise benefitted by the servitude

· Ex. if oyu own lot A, which has an e’mt appurtenant from a neighboring lot, you can divide lot A into 10 lots and they will all have the benefit of the e’mt so long as its in accord w/the “normal development” of the area
TERMINATION OF EASEMENTS
How does one terminate an e’mt?

· Abandonment
· What constitutes abandonment?
· Some jx’s hold that when failure to use the e’mt goes on for a long enough pd of time, this can constitute abandonment

· Often this is the SoL period for e’mt by prescription

· Some jx’s hold that abandonment must be unequivocal – literally need to remove stuff (ex. Preseault)

· Prescription
· Mutual consent
· When the necessity ends (for e’mt’s implied by necessity)
Preseault v. US (1996), CB 831

· Facts: gov’t had an easement over P’s land; used it for a RR track. Gov’t then shut down RR line, 10 years later: Rails-to-Trails Act gives the ICC right to transfer discontinued/abandoned RR lines to public or private groups willing to maintain the right of way as a public trail.

· QP: does the conversion of the RR track to a public trail constitute a taking of P’s land under the 5a takings clause such that compensation is required?
· Held: this is a taking; compensation is due
· 1. The gov’t had an easement rather than fee simple to the land conveyed
· Plain lang of deed seemed to convey fee simple but VT case law finds e’mts where RRs are involved as a general rule
· 2. The e’mt was limited to “RR purposes” ONLY
· There is no way that in 1899, the parties contemplated that it would be a park one day; making it a trail thus constitutes a trespass
· 3. The e’mt was terminated when the RR company abandoned the property and removed parts of the RR track
· 10 yrs between when RR abandoned property and when gov’t agreed to give land to VT for use as public trail. B/c the e’mt was terminated prior to the new proposed use, it is a trespass
· RULE: e’mt’s are not extinguished by simple non-use; there must be acts by the owner of the dominant estate unequivocally manifesting EITHER a present intent to relinquish the e’mt OR a purpose inconsistent with its future existence
NEGATIVE EASEMENTS: right of the dominant owner to stop the servient owner from doing something on servient land

· Common law limited these to: blocking your windows, interfering with air flowing to your land, removing the support of your bldg, and interfering w/water flow in an artificial stream

· England had no formal recording system, so judges were worried about bona fide purchasers w/no actual or constructive notice of negative easements

· American courts: generally accepted these restrictions, BUT negative easements are usually treated as EQUITABLE SERVITUDES
SERVITUDES: Real Covenants and Equitable Servitudes
Servitudes are agreements, promises, or deed provisions that relate to real property and that bind or benefit subsequent owners of the respective properties solely b.c they own the property
· RCs and ESs are said to run with the land
· The property whose owner benefits from a C or S is called the benefitted estate; the property whose owner is bound by the C or S is called the burdened estate
· ML: most enforced covenants are burdens/restrictions [restrictive covenants]
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2 big issues:

· No recording system

· How can you see a restriction?

2 types of covenants running with the land:

· 1. Real covenants (law): promise about land use that binds the subsequent owners of the estate 

· RCs are said to run w/an estate in land
· The remedy for breach is damages
· ELEMENTS:

· 1. Intent to bind successors
· 2. Touch and concern the land
· 3. Privity of estate 

· Horizontal privity [not really important] – refers to the necessary relationship between the original parties to the agreement for the covenant to run with the land; horiz prv is not necessary for enf’mt between original party’s, but matters to tie the benefitted and burdened land/property owners together through time
· Vertical privity – refers to the relationship between the original p’ee or p’or to the k and those subsequent purchasers tracing their interests in the benefitted or burdened property back to either of them
· Typically, can find VP in sales, gifts, devises, and inheritences, but NOT in leases
· 2. Equitable servitudes (equity): a covenant about land that will be enforced in equity against a successor to the burdened estate who acquired it with notice of the covenant

· ELEMENTS:

· 1. Intent to bind successors
· 2. Touch and concern the land
· 3. Notice
· Ex. Tulk v. Moxhay (1848), CB 854: T sold Leicester Sq to E, who promised not to build on it. M purchased LS from E w/knowledge of this covenant, and proposed to build on it. #rude

· K law can’t get T anything – no horiz privity between T and M, so no RC at law

· BUT enforceable at equity b/c it touches and concerns the land
· PLUS, M admits that he had notice of the restriction

· ML: this is a lucky break for T b/c most people aren’t dumb enough to admit to notice

CREATION OF COVENANTS
Express Reciprocal Servitudes – 

Guilette v. Daly Dry Wall (1975)

· Facts: DDW wants to build apt complex, deed to land has no restrictions but refers to a general plan
· Grantor conveys to G: lot w/single fam home restriction

· G records

· Grantor conveys to DDW: no restrictions. But does DDW have constructive notice of the plan? Should they be looking at other deeds?

· Held: DDW is bound via the reciprocity of restriction – presence of a restriction in π’s deed gives them an interest in the remaining subdivisions comparable to an easement
· Pros of this rule?

· Would not have been that hard for DDW to search g’or index to find restrictions –

· Cons?

· G’or should have put it in DDW’s deed if he wanted it carried forth!
Implied Reciprocal Servitudes – 
Sanborn v. McLean (1925), CB 859

· Facts: M owned lot 86 in a subdivision; all the plots near his had houses on them. He started to build a gas station; neighbors sued for injunction. All parties’ plots were originally owned by McLaughlin.

· Timeline: 1891 – McL plotted the subdivision (91 total lots)

· 1892 – McL sold 10 lots (86 was not one of them) w/following restriction: only residences shall be built there
· 1893: McL sold lot 86; NO RESTRICTIONS mentioned in the deed or anywhere in M’s chain of title

· QP: is lot 86 burdened by the restriction that only residences can be built there?

· Held: YES – neighbors’ injunction should be granted under theory of implied reciprocal servitudes
· Rationale: Restriction was for 1) benefit of lands help by developer, to 2) carry out a scheme of a residential district, and M was 3) on notice of the scheme b/c of the character of the neighborhood – theory of implied servitude
· If something is benefitted, it also must be burdened

Hypos:

· What if McL sold unrestricted lots first, and THEN placed a restriction on them?

· Different result! At time of sale there would be NO restricted lots from which to imply a servitude

· What if McL included language in M’s deed saying that 86 was not restricted?

· TOO BAD – restriction on parcel was ALREADY created when the first parcels were sold; McL can’t unilaterally get rid of restriction just by saying so in one deed

· What if McL had sold first lots w/EXPLICIT restriction on RETAINED lots?

· Then same result as Guilette – reciprocal restrictions would be express, not implied, and π would win as long as ∆ had constructive notice

Note: some jx’s do not recognize implicit reciprocal servitudes
· Pro of IRS’s – homeowners may have thought that their promise to restrict land would also bind a developer ( we want to put the burden on the more legally sophisticated party

· Con of IRS’s – we don’t like to allow non-recorded interests in land

VALIDITY/ENFORCEMENT OF COVENANTS
Touch and concern requirement – RCs and ESs must touch and concern the burdened property in order for a court to enforce them against subsequent purchasers

· Basically asks: would a reasonable person, upon reflection and hindsight (knowing what has transpired since the original promise) have intended for the covenant in question to run with the land?
· Covenants that actually PHYSICALLY T+C the land (ex. limiting property to single fam homes) obv fall into this category

· Trying to get at the intent of the original parties to the covenant
· Aimed at preventing original parties from agreeing to idiosyncratic/inefficient covenants that will increase value to original owners but decrease value to later purchasers, resulting in a restraint on alienation
· Ex. Owners have to put on musical every year. When Peter and Sammi own property, this is ok, but later makes no sense – developer should k somewhere else

Some general T+C rules:

Burdens that do/don’t T+C
· Covenants for payment of money do NOT T+C 

· EXCEPTION: a k’l requirement that a burdened property owner pay $$ to a homeowners’ association will be upheld as T+C’ing b/c the $$ will be spend to maintain a common area

· Covenants to maintain insurance for improvements on land are generally held to T+C
Benefits that do/don’t T+C
NOTE: most cts were traditionally wary of affirmative covenants and remain so b/c they tend to impose costly, uncertain, and unforeseen financial burdens

· A benefit must be found to T+C the land separate from a burden in order to run with the land

E&E: three basic approaches –

· A burden may run even if a benefit is personal or T+C’s benefitted property

· A burden will not unless the covenant T+Cs both burdened and benefitted land

· A burden will not run as a RC unless the covenant T+Cs both burdened and benfitted land, but an ES will be enforced even if the benefit is personal as long as the burden T+Cs the burdened land

Majority rule – is the covenant affirmative or restrictive?

· Affirmative: does not touch and concern
· Note: this includes things like homeowners’ assoc fees (Neponsit)

· Restrictive: does touch and concern
Minority rules:

· Does the covenant increae (yes T+C) or decrease (no T+C) value of the land?

· Neponsit rule: is the effect to benefit and burden the person in their capacity as landowners rather than the general public? If yes, then T+C
Restatement 3d of Property §3.2
· Supersedes T+C w/default rule assuming validity of a covenant
· Presume ppl would not enter into them if they were not benefitted

· Basis for holding a covenant invalid at its inception is that it is:

· Illegal
· Unconstitutional OR

· Against public policy
· Ex. “spiteful and capricious servitudes,” those denying a “fundamental constitutional right,” or those imposing an “unreasonable restraint on alienation”

· So what about Law Revue hypo? Maybe against pub policy b/c its arbitrary, nto value enhancing, and probably an un® restraint on alienation

Neponsit Owners Assoc v. Emigrant Bank (1938), CB 864

· Facts: covenant says landowners have to pay a $4 fee to homeowners’ association. One landowner doesn’t pay; assoc sues

· Held: association has standing to sue and covenant T+Cs the land
· Standing – b/c assoc is rep’ing homeowners, no matter that it does not technically own the land ( still benefits from the covenant

· T+C – effect of the covenant is to impose burdens and advantages on estate holders in their unique capacity as landowners rather than as members of general public

· ML: this is a good rule b/c fees are used to maintain roads and common facilities ( common benefit

· Also, we don’t have homeowners renegotiate their covenants every year b/c of high transaction costs

Shelley v. Kraemer (1948), CB 876

· Facts: community has racially restrictive covenant; white family sells home to black family; IL sues to enforce the covenant, state court enforces

· Held: IL state court’s enforcement of covenant is state action and thus the covenant violates the 14th amendment. If white homeowners had agreed to abide by the covenant voluntarily, no state action and no violation

· ML: today, there might be a FHA violation

· Homeowner himself only owns 1 home, so exempt

· BUT he made a “statement” – so (c)?

· Would probably pass FHA b/c exemptions deal w/private sphere discrim, which this is

TERMINATION OF COVENANTS
Changed conditions doctrine – allows for termination of restrictions when:

· Restrictions substantially decrease value of land AND

· Restrictions effectively fct as a restraint on alienation and an inefficient use of land
Western Land Co v. Truskolaski (1972), CB 882

· Facts: developer/original owner of land subdivides land w/restrictive covenants for residential houses and sells off some land. Now wants to build a strip mall on land he still owns

· PH: Developer argues that recent commercial development/major thoroughfares in the area make it such that the covenant on this land is no longer fulfilling its purpose. Would no longer be profitable to build more residences here b/c it’s a major urban intersection ( says changed conditions doctrine should apply

· BUT homeowners argue that the covenant remains valuable b/c it ensures that their immediate area will remain residential. Plus, they bargained for it, so they paid for this land – more valuable b/c of the covenant

· Held: as long as the purpose of the covenant can still be accomplished, and the homeowners get substantial benefit from it, the covenant shall be enforced
· DOES NOT MATTER IF THERE IS A BETTER OR MORE EFFICIENT USE!

· Note: after this case, homeowners ended up releasing the covenant

· D says this proves they were just holdouts – they have a subjective valuation of the land and just want to get the best price
Rick v. West (1962), CB 887

· Facts: developer subdivides 60 acres w/single fam home restriction. C bought one and built a home, developer wants to sell remaining land to l’hopital but C does not want to release covenant

· Held: the covenant stands b/c C relied on it when she k’d to buy the property!

· Ct held this DESPITE the fact that:

· This is an ideal area for a hospital and a fast-growing area

· C is basically a holdout

· A true “balancing of equities” would likely yield a diff’t result

Note: in response to this case, NYS passed a law requiring judges to ask whether the party trying to enforce the restriction is acting based on subjective value or extortion value (i.e. is a holdout)
· If the person is a holdout, the covenant automatically terminates
· Ct can award damages for termination of covenant

· ML: how do you value damages here when the value of land increases with the termination of the covenant?

LAND USE RESTRICTIONS AND COMMON INTEREST COMMUNITIES
Condo boards and co-ops are the most common types but there are also gated communities governed by homeowners’ associations

· See, e.g. ML discussion of her niece w/sign for lemonade stand getting fined by HA

Pros and Cons of deferring to Homeowners’ Associations

· Pros: would be extremely costly to litigate all these restrictions; protects reliance interests of all community members, including objectors \

· Cons: maybe cts should make a case-by-case ® assessment, otherwise the assoc ppl can just do w/e they want

What std of review for common int comm. restrictions?

ASK:

· Is the restriction in the originating documents/deeds, or were they passed by a subsequent board? 

· Are the restrictions a direct or indirect restraint on alienation?

· Rstmt appch –

· Indirect restraints – invalid ONLY if lacking justification

· Direct restraints – strict ®’ness std

3 main stds of review:

· 1. Business judgment rule – good faith std [ex. Pullman]

· Evolved in NY b/c co-op boards are seen as more like corporations, then spread to homeowners’ assoc

· BJ rationale does not really apply here – biz decisions are complex and BJR is designed to incentivize risk-taking, whereas it seems like we might want more caution from these entities

· In NYC, co-ops bds can do whatever the fuck they want; cts adopt this for HAs b/c they’re sick of dealing w/ it

· 2. Deferential ®’ness – restrictions enforced unless they are wholly arbitrary, violate fundamental public policy, or burden far outweighs benefit [ex. Nahrstedt]
· 3. Strict ®’ness – pure burden/benefit test

· FL does this for rules passed by co-op boards
Nahrstedt v. Lakeside Condo Ass’n (1994), CB 900

· Facts: N has 3 cats, buys condo; recorded declaration has a pet restriction. N claims that the restriction is un® as applied to her b/c cats were noiseless and kept indoors

· Held: a restriction is presumptively valid and enforced unless it is arbitrary, imposes burdens that substantially outweigh the benefits, or violates fundamental public policy.

· ®ness or un®ness of restriction does not depend on facts of a particular case – this is an objective std
· ML: trend is for cts to move to more deference’s to HAs and presume validity 

· Hypo: if restriction said that interior walls can only be 1 of 5 neutral colors, this could probably still get struck down as un® ( no benefit to homeowners no matter how it is applied
· Hypo: what if restriction on ALL signage?

· Might win under benefit/burden exception – ex. lemonade stand sign
40 W. 67th Corp v. Pullman (2003), CB 913
· Facts: bad tenant in co-op makes apt reall gross; lease allows co-op to terminate T’s tenancy if they find his conduct objectionable. Bd votes to kick him out

· QP: how much deference should the ct afford the co-op’s finding of “objectionable-ness”?

· Held: BJR applies here – ct will defer to co-op bd’s decision

· NYS law: if lease gives LL the right to terminate a tenancy b/c the T’s conduct is objectionable, the LL must show to the court, by competent evidence, that the T’s conduct was actually objectionable
· Basically held that BJR prohibits judicial scrutiny of co-op bd actions “taken in good faith and exercise of honest judgment in lawful furtherance of a corporate purpose”

· Ct held that co-op’s determination ITSELF was competent evidence [isn’t this totally conclusory?]

· Still, ct SHOULD review bd actions if the board acted:

· Outside the scope of its authority
· In a way that did not legitimately further a corporate purpose, OR

· In bad faith
CONSERVATION EASEMENTS
While cts are generally not ok with land use restrictions (boo dead hand control), they like conservation easements for policy reasons

· Conservation easements are servitudes – they are use restrictions wherein the land is restricted for some kind of charitable or public benefit
· UCEA drafters used the word “e’mt” b/c lawyers are confused by ESs. Plus the rstmt is moving toward treating these like e’mts

Elements:

· Land needs to be conveyed to:

· A gov’t’l body or charitable org
· That has conservation as its mission
· That org has the right to make sure subsequent purchasers abide by the restriction

· Private arrangement – NO OVERSIGHT except for each state’s AG, who monitors the nonprofits generally
Uniform Conservation Easement Act – prohibits development on land
· Why do we suddenly want to act contrary to the centuries old prohibition on restraints on alienation?

· Hypo: Lide comes into your office and wants you to prevent development on her land (White v. Brown)

· Can you do this via a conservation e’mt? Yes if it goes to a gov’t’l body or charitable organization which has conservation as its mission.

· Charity has the right ot make sure all subsequent purchasers abide by restriction

· ML: is this good policy? These are all private arrangements – hard to ensure there is no abuse

Potential for abuse – lies in tax writeoffs
26 USC §170 – gives you a tax writeoff in the amount of your donation as easement. Statute allows you to spread payment out over 15 years

· Deduction amount = (value of landw/o restriction) – (value of land with restriction)

· If you have farmland in the way of a highway development, you can get a huge writeoff!

· 1) Make the e’mt; 2) take write off; 3) spread this out over 15 years; 4) profit

· EXCEPTION: ranchers and farmers can donate a conservation e’mt to a nonprofit saying “the land shall be used for ranching and farming,” and the size of the writeoff is not limited to 50% of income like everyone else’s is
· ML: basically, amounts to huge tax breaks for framers; some of them will then argue that they can go back to the org and terminate the easement after the payouts are tapped out
Belk v. IRS (2013)

· Facts: golf course granted to conservation society, stipulated that developer could substitute other land for land currently on golf course. Gives generic “conservation purpose.”

· Deduction here was $10.5 million over 3 years; IRS is not challenging deduction amount b/c this sort of challenge is not allowed under the statute – they are challenging the permanence of the e’mt 

· §170(h)(1): for a contrib. of land to constitute a qualified conservation contrib., the taxpayer must show that the contrib. is:

· 1. Of a qualified real property interest
· 2. To a qualified organization
· 3. Exclusively for conservation purposes
· Held: §170(h)(2)(C) precludes this deduction b/c π’s did not donate an interest in real property subject to a use restriction granted in perpetuity
· B/c the parties could change the areas subject to the restriction, it was not a real property interest as defined by (h)(2) – “entire interest of donor;” “remainder interest;” or “perpetual conservation restriction, i.e. perpetual e’mt”

· The fact that the e’mt agreement permitted π’s to remove real property from coverage of the conservation e’mt was the real problem for the ct
Schneidelman v. IRS (2013)

· Facts: lady gave façade e’mt on her Bklyn brownstone to a nonprofit. Gets property appraised, finds out that 10% of property value is decreased

· Held: appraisal is inaccurate (resale value of the house did not decrease b/c of e’mt) b/c appraiser was not comparing similarly situated property (not enough info from markets yet) and her apt was already in a historic district where she was prohibited from making significant changes to the façade
· Here, appraiser was a quack – just came in and was like you get a $115 deduction; he was just in biz to do appraisals for e’mts (capture theory – telling people about big deductions so they’ll agree to give e’mts)

ML: takeaway is that conservation e’mts are like a runaway train – good motives, but they get out of control

V. Legislative Land Use Controls: Zoning

At common law, people could bring nuisance actions against their neighbors in order to counter negative external effects of their property use. People also used to use servitudes to restrict detrimental uses of land. These were all private means to deal with problems of conflicting uses
· ML: cts did not leave it to the private sphere because –

· Giving municipalities zoning power makes them democratically accountable to all landowners
· Minimizes negative externalities through broad regulation

· BUT there is an argument that zoning laws just serve to protect the land value of the properties class

· Shows that zoning laws are incredibly power weapons – with ~*great power*~ comes ~*great responsibility*~

Village of Euclid v. Ambler Realty (1926), CH 930

· Facts: π owns land in a variety of restricted districts (part of land is zoned as residential); land lost 75% of its value

· PH: π challenged the zoning ordinance as a violation of his 5th and 14th amendment DP and EP rights; argued that law arbitrary deprived π of his property interest (part of fundamental/substantive DP rights). Lower ct held the law facially unconstitutional – Lochner era (protecting freedom/k right)

· Held: zoning statute is constitutional under rational basis review [rationally related to a legitimate state objective]; zoning laws are not categorically unconstitutional, but left it open for π’s to bring as applied challenges under the 5a takings clause
· This zoning law is not sufficiently arbitrary, un®/unrelated to public health, safety, or morals such that it needs to be struck down (rat rvw)

· An individual π can still bring a suit for money damages alleging that an ordinance is arbitrary or un® w/r/t his land in particular

· Here, the π was suing for an injunction, which necessarily challenges the validity of the ordinance as applied to EVERYTHING (i.e. a facial challenge)

RULE: zoning laws are not per se unconstitutional – need to look to circumstances. This is a 3 step Substantive DP inquiry – 
· ASK: does the state show:

· 1. A legitimate state interest?

· Does the law advance the public health, safety, morals, or general welfare? If so, it is a legitimate exercise of state police power
· 2. Rationally related?

· Are the means chosen to achieve the legit state interest rationally related?

· 3. Narrowly tailored?

· Do the means fit the ends, or are they arbitrary and capricious exercises of state power?
· Note: when the ordinance impinges on a fundamental constitutional right, burden on the state increases – must show that it is NT to a compelling state interest is advanced by the law (state interest > individual right)
STRUCTURE OF THE AUTHORITY UNDERLYING ZONING LAWS
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Types of zoning:

· 1. Euclidian/cumulative zoning: different zones or districts are ranked in a hierchary, wherein uses allowed in less dense zones are allowed in all denser zones, but no use may be located in a less dense zone than the zone in which it is first assigned

· Districts zoned by use, height, and width are all governed by Euclidian zoning ordinances

· Used frequently in residential areas

· 2. Noncumulative zoning: popular in commercial and industrial districts; permits only expressly authorized activities in each district

· Ex. no houses allowed in industrial areas

Enabling acts: Standard State Zoning Enabling Act – has been adopted or is the model for enabling acts in over 35 states

· Under its enabling act, a state will give power to municipalities to regulate the height, size, population density, use, of land

· Regulations most comport with 2 very general/vague requirements:

· 1. Reg must be made in accordance with a general/comprehensive plan; AND

· 2. Reg must be designed for the public good
· Act also establishes 2 bodies to deal with the administration of zoning laws:

· 1. Planning/zoning commission
· In charge of recommending legislation to the city council

· Complying with the “general plan” is a precondition to enacting a zoning law, but this is not a real requirement – just said to be in line with the plan when the provisions are reasonable and consistent
· Satisfied by a brief preamble in the law; needs to be flexible to deal w/changed circs

· 2. Board of adjustments
· Acts as an appeals body

· Grants variances and special exceptions
2 issues w/zoning – monopoly zoning and spot zoning
· Monopoly zoning: some communities will seek to use zoning as a way to raise property values artificially by creating scarcity – zone only limited amount of plots for houses, etc

· However, a variety of jx’s in any particular housing market can frustrate this

· Note that zoning does eliminate many negative externalities experienced by homeowners b/c it increases the value of land and makes communities more exclusive

· Spot zoning – when a landowner is singled out for preferential treatment or negative treatment by the effects of a zoning ordinance

· Should cts give deference to planning comms in these situations, or should they look at things that appear to be spot zoning to warrant heightened JR?

· Traditionally, cts took a deferential appch, ok’d spot zoning if “consistent w/general plan,” but now seem to be applying rat rvw

· State v. Rochester (1978): and was zoned for low density residences, owner of large tract successfully got it rezoned for condos.

· Held: zoning upheld under rational basis review – found this law was related to promoting health/safety/morals/general welfare [shows how gov’t usually wins under rat rvw]

· Factors indicating that spot zoning may be invalid:

· Small parcel singled out for special privileged treatment

· Singling out the parcel is not in public interest, but only for the benefit of the landowner
· Action is not in accordance with general plan
AMORTIZATION AND NONCOMFORMING USES
What to do when there is a preexisting nonconforming use of property in land that has recently been zoned?

· RULE: preexisting nonconforming uses RUN WITH THE LAND
Amortization provisions: laws allowing nonconforming land uses to continue for a specified maximum period of time, after which the nonconforming use will no longer be permitted in the district

· The length of the use period is usually based on the time necessary for the owner to recoup the cost of improvements made to the property [they can be several yrs long]

· Majority rule: ® amort provisions are constitutional/legit regulatory tools that do not implicate the Takings Clause
· ®’ness of an amort provision is based on time needed for landowner to recoup investment in the use or  structure
· Minority rule: amort provisions are facially unconstitutional under either US or respective state constitutions – see amorts as an unconstitutional taking of land
· In these jx’s,  the municipality must either pay just compensation to the landowner for the taking or not enforce the provision
PA NW Distributors v. Zoning Board (1991), CB 945

· Facts: π opens porn shop; ∆ zoning board immediately begins to regulate “adult commercial enterprises” and gives π a 90 day grace period within which to close his shop (this is the amort pd). Lower ct holds it constitutional under PA state constitution

· Old rule (Sullivan): provisions for amortization of nonconforming uses are constitutional exercises of the police power so long as they are ®

· Held: Sullivan was wrong; new rule that zoning regulations must be “tempered by the fact that zoning involves gov’t’l restrictions upon a property owner’s constitutionally guaranteed right to use his or her property, unfettered by gov’t’l restrictions, except where use violates any law, the use creates a nuisance,, or the owner violates any covenant, restriction, or easement”

ML: what options does the municipality have after this opinion to get rid of this use?

· Eminent domain? Won’t work here b/c this would be a forced sale
· Zone for future? Won’t work here b/c they’d have to wait until this use was abandoned to rezone the property b/c nonconf’ing uses run with the land
· Bring nuisance suit? Need to meet a very high threshold – does presence of porn shop increase crime rate, etc?

· Compensate owner? Pay him off; clear he won’t move, might end up wasting $$ b/c he’s gonna hold out
ML: this ct’s position is really radial and makes it hard for gov’t’s to deal w/noncomforming uses – why its good that majority rule ok’s ® amort pds and cts will consider other factors like degree of harm caused by noncomformity, whether the landowner can easily move operations, etc
ZONING BOARD OF ADJUSTMENT GRANTS

ZBAs can grant 2 things:

1. Variances – excuse a landowner from some provision of the zoning ordinance if compliance w/the ordinance would cause the landowner unnecessary hardship or practical difficulties

· ZBAs will authorize a limited departure from the terms of the law in cases of unique and individual hardship in which a strict application of the terms of the ordinance would be unconstitutional
· Cts generally will not overturn boards’ determinations w/r/t personal hardship 

ELEMENTS - 

Variances allow landowners to do things that are NOT permitted under the zoning ordinance if the landowner can show:

· 1. Undue hardship
· Cannot be self-inflicted ( need to have made ® efforts to comply w/zoning law 
· 2. Granting a variance would not undermine the purpose of the zoning law
Commons v. Westwood (1980), CB 955

· Facts: π has strip of land that according to zng law was slightly too narrow; wants to build home on it and asks for variance but bd denies him. Plot existed before zoning law enacted required 75 ft of frontage. 

· PH: ct below found no undue hship b/c it held that you needed to have zero marketable interest as a result of the zoning ord to constitute hshp (here, neighbors WERE willing to buy the land but π and them couldn’t agree on a ® price). Ct also accepted bd’s conclusory assertion that the use was not in conformity with the plan
· Held: ct here found an undue hardship, remanded to zoning bd on question of whether the use actually frustrated the purpose of the statute

· 1. Undue hshp? Prohibition on development is enough to satisfy this element – no effective use of property can be made here b/c variance was denied. Plus π made ® efforts to comply – tried to buy land from neighbors to get required amt of frontage

· 2. Impinge on public good/purpose of zng law? Ct said that the ZBA just “made only the conclusive statement [that the variance would frustrate purpose]…[t]he manner in which the variance would cause the effect is not explained

· Ct remanded for specific factual findings
· Hardship hypos:

· What if π owned parcel next door and he sold a develop-able parcel to his neighbor and THEN tried to develop this smaller one?

· NO VARIANCE – hardship is self-inflicted here

· What if a landowner bought a parcel w/the intent of bldg a 2 family home for his aging mom?

· NO VARIANCE – maj rule is that personal hardship is irrelevant
· Exception: if a person is handicapped, cts will sometimes make an exception for personal hardships

2. Special exceptions/conditional use permits – a land use that is expressly allowed in a certain district only if certain conditions spelled out in the ordinance are met

· These uses are allowed in special circumstances where ZBAs want to have oversight of development plans
· Ex. area is zoned for residences, we also want to allow schools – board should have control over who builds schools and where

Two approaches to granting special exceptions:

· 1. Boards grant broad power, vague mandate – potentially gives too much power to zoning boards and invites abuse, but still allowed in some jx’s

· Cope v. Inhabitants of Brunswick (1983): provision that bd must base decision upon determination of whether proposed use would “adversely affect general welfare” or “alter the essential characteristics of surrounding property”

· Held: unconstitutional delegation of legislative power to administrative body
· 2. Boards granted delimited power, detailed criteria w/r/t design, location, hours of operation, stds of performance
VI. Eminent Domain and Regulatory Takings
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Eminent domain – the gov’t’s power to force unwilling persons to sell property to it

· A forced purchase of property by gov’t for market value
· Long held to be an inherent power of the gov’t; Takings Clause just says that “private property shall [not] be taken for public use without just compensation”

· For an eminent domain sale to be ok under the 5th/14th a’s, the gov’t must pay reasonable/just compensation
· This is determined by WHATEVER THE MARKET VALUE IS for the land being taken

· Problem is that this does not compensate ppl for their subjective attachment to/valuation of land
· The process by which a gov’t forces a person to sell his private land for reasonable compensation is called a CONDEMNATION
Policy: eminent domain is ok b/c we want to give the gov’t SOME power, but we can’t totally defer to gov’t takings with NO JR!

· We want checks on the legislature (SoP concern)

· Don’t want to make taking land the cheapest option

· Worried about tyranny of the majority

BUT – we don’t force the gov’t to negotiate b/c of high transaction costs, and we recognize that some projects are location specific and land is, in fact, best use by the gov’t and benefits the public in so doing. Want to encourage efficient use of property – holdouts will make public works projects prohibitively expensive (i.e. farm in middle of highway in China) w/o this
Standard for a permissible eminent domain taking: does the taking effectuate a PUBLIC USE?
· A taking [condemnation] must effectuate a public use, regardless of whether compensation is just, in order to be legitimate

· Legislature must reasonably conclude that the taking’s objective will benefit the public

· ASK: are the means reasonably necessary for reasonably foreseeable ends?

· VERY DEFERENTIAL STD OF REVIEW!

Kelo v. New London (2005), CB 1065

· Facts: economically distressed land, city comes up w/development plan; land will be used primarily for a Pfizer plant

· QP: could the leg ® conclude that this land use will benefit New London? CT says it will help the city economically

· Held: state cannot take land from one private property owner and give it to another private property owner – the taking needs to effectuate a public use; one we see that the gov’t has a legitimate objective, we will defer to the legislature’s judgment

· Also held that even though π’s had sentimental attachment to land, taking here was legit! 

· Gov’t compensated them justly – does not have to consider sentimental value or relocation costs when compensating landowners
· Rationale: leg is better equipped to judge in this area what constitutes “public use.” Ct defines “public use” broadly, to mean public benefit, so it can be used by private people, as long as the general public benefits from said use [need not actually be used by the public]

Hypo: you are mayor of small town; you think that if you can eliminate 4 storefronts to put in a Trader Joe’s, you might also be able to get Panera to move in next door and you can get more upscale stores in the complex. This will generate tax revenue. Is this a public use?
· NO – why not?

· Kelo was a massive redevelopment; here this is more akin to private use

· This development is not location specific like in Kelo – TJs can go somewhere else in town

· RULE: taxes alone do not constitute a public use ( this reading of “public use” would be OVERLY BROAD; no taking would be illegit under that reading

· Worried about capture of municipal gov’t by private interests

· This looks like naked transfer of land
· Economic development argument in New London – city was dealing with real economic blight – here, we’re just revamping a shopping center

· ML: Kelo’s real justification was probably helping New London rebuild
· Pushback – how to argue public use here?

· We’re a small town – we can’t do as extensive developments as New London, but we should still be able to develop

· Relieving tax stress IS a public purpose – benefits everyone

· Nothing about this that looks MORE like a naked land transfer than in Kelo
PHYSICAL OCCUPATIONS OF LAND

Loretto rule: a permanent physical occupation of land is a taking
Loretto v. Teleprompter Corp. (1982), CB 1082

· Facts: NYC law requires Lls to allow cable companies to run their lines across the roofs (“upon” property) of bldgs. Π in this case sued after a cable co’s wire dropped down on her land

· PH: lower ct held that law services a legit police power purpose – has no excessive economic impact, doesn’t conflict with expectations; says this isn’t a taking based on a balance of degree of intrusion/harm v. benefits conferred by regulation

· QP: whether a minor but permanent physical occupation of an owner’s property authorized by gov’t constitutes a “taking” of property for which just compensation is due?

· Held: permanent physical occupation of another’s property is a taking regardless of degree of economic harm caused
· One of the most important aspects of ownership is the right to exclude
· This right is undergirded by deterrence and subjective valuation

· Creates a bright line rule – if permanent physical occupation, gov’t has to negotiate w/LLs

Hypo: gov’t wants to build a bike path but has to go thru 4 ppl’s backyards

· Loretto says you can’t do balancing test, so gov’t must now determine market value of diminution and negotiate with owners 

· Intermittent intrusions are still evaluated under an intrusion/harm v. benefits balancing test – why?

· ML says SCOTUS doesn’t explain this distinction

· My note: this makes a lot of sense…? Dignitary harm to ownership interest if intrusion is permanent 

REGULATORY TAKINGS
2 general notions (from Penn Central):

· “Gov’t hardly could go on if to some extent values incident to property could not be diminished w/o paying for every such change in the general law”

· “The general rule at least is, that while property may be regulated to a certain extent, if the regulation goes too far it will be recognized as a taking”
If the gov’t can prove that the occupation is not physical or permanent, then you use – 

The Penn Central Balancing test!
· ASK: what is the burden the gov’t imposes upon the affected private property as compared to the burden on all owners?

· 3 factors:

· 1. Character of gov’t action
· Look to a) physical invasions/occupations by gov’t; b) misuse of regulatory authority of gov’t; c) uncertainty in the application of regulations so that an owner’s private ordering w/r/t the land is disrupted; or d) importance of gov’t action (e.g. does it prevent significant environmental threat?)

· 2. Effect of the regulation on the remaining use and value of the regulated property
· Look to economic impact of regulation on the burdened/affected landowner

· 3. Extent to which the regulation has interfered with distinct investment-backed expectations of the landowner
Cases
Hadacheck v. Sebastian (1915), CB 1096

· Facts: H has a brick factory on a really valuable clay bed that he owned and used to make “excavations of considerable depth…covering very large parts of the land” ever since before the land it was on was zoned as part of Los Angeles. LA has a law that forbids brick manufacturing w/in city limits; land now zoned for residential purposes

· Held: gov’t’s use of eminent domain here is not a taking!
· Rationale: this law was enacted in good faith asa police measure, not spot zoning

· HOW DO WE RECONCILE THIS W/PA NW Distrib CASE (porn shop)?

· Here, the brickworks are considered a nuisance – gov’t is allowed to regulated nuisance (brick factory now in residential area)

· So, even tho its easier to move a porn shop and very hard for H to move his brick factory b/c of clay bed, that has no bearing here
PA Coal v. Mahon (1922), CB 1103

· Facts: mining company is selling houses on its land; k’d with homeowners for surface rights only, mining co retains mineral rights underneath. Rights remain unrestricted as per the terms of the k, so the company can basically mine until these people’s properties collapse underneath them. 

· PH: Mining co says their rights were taking away by PA when it enacted the Kohler Act, which prohibited the mining of anthracite coal in such way as to cause the subsidence of, among other things, any structure used as a human habitation. Mining co sued.
· Held: “this act cannot be sustained as an exercise of the police power so far as it affects the mining of coal under streets or cities in places where the right to mine such coal has been reserved” – THIS IS A TAKING!

· RULE: “while property may be regulated to a certain extent, if regulation goes too far it will be recognized as a taking”
· Dissent: there is unequal bargaining power here – the PA gov’t was trying to protect the little guy homeowners from getting bullied by the mining co’s into living on this uninhabitable land
Penn Central v. NYC (1978), CB 1113

· Facts: PC wants to build office bldg on top of Grand Central. Owners of GC have had it declared a landmark, so if you want to build, you have to apply to the Landmarks Preservation Committee for a) a certificate of “no effect” (project will not change the lmk significantly); b) a certificate of “appropriateness” (no frustration of lmk law’s purpose); or c) certificate of “insufficient return” (w/o project, lmk owner will not make a sufficient return on his investment to be profitable). PC applied for cert of no effect and was denied.

· PH: after lmk pres comm. rejected PC’s proposal, PC filed a suit against the city, alleging that under the NY Historical Preservation Law, it was entitled to a ® return of the value on its property. Said it could not break even currently b/c the RR was regulated and in bankruptcy

· PC argue that the law tells one landowner that it cannot develop – PC has to bear the cost of the benefits to the public of preserving GC as a landmark, and this is unfair b/c its not an even balance of benefit and burden (benefit to lots, burden on one)

· Held: unlike in Hadacheck, the nYC law does not interefere with present use of GC and thus doesn’t intefere w/PC’s primary expectation concerning the use of the parcel. 

· Landmark preservation is a legitimate public purpose rationally related to the means used, and the law does not interfere with the landowners ® investment-backed expectations or their expectations of using the property – NOT A TAKING
· This is an application of the 3 factors in the Penn Central test above

· Dissent: argues for conceptual severance of rights – you can divide up ownership rights into discreet pieces

· Here, if we do that, we see a total wipeout of π’s air rights
· Maj rejects this b/c property owners own property as a whole; you have one ownership interest – the entirety of what you own
· ML: it is hard to determine the legal std here – her take?

· Penn’s ® investment backed expectations were not really frustrated here b/c there was no reason they should have expected to be able to develop air rights or develop

· No “undue burden” on these expecs here – ct says the law is maintaining the status quo – train station will keep being used as a train station

· Also note – all zoning devalues land so this is a bad argument

· Argument that landmark preservation is inherently valuable – we like culture, etc

· Culture is worth $$? Maybe makes surroundings more valuable??

· BUT if everyone wanted this stuff preserved, it would be preserved – tax dollars would go to it

· NOT like zoning b/c it targets a particular minority interest – analogous to spot zoning?

Lucas v. South Carolina Coastal Council (1992), CB 1131

· Facts: L wanted to build houses on shoreline; SC claims this would cause coastal degradation – after L bought land, SC enacted statute prohibiting building on the land.

· QP: is this a taking? How do we determine the distinction between appropriation of a benefit and elimination of a nuisance?
· How do we distinguish this from Hadacheck?
· Held: this is a complete wipeout – CONSTITUTES A TAKING!

· RULE: regulation eliminating all economic value is a taking UNLESS the affected use would have be unlawful anyway under the common law of nuisance
· Ex. if nuclear plant built on fault line and then law passes, not a taking

· Maybe disting from Hadachek b/c here we’re on the coast – nowhere else to move, bricks can move?

ML: seems to depend on who you ask when you’re trying to determine what is a regulate-able nuisance and what is a taking

· Perhaps the issue here is that this is hurting ONE landowner, and no individual landowner can create a nuisance – needs to be a cumulative effect
· Good thing here is we’ve gone from deference to legislature to determine what is necessary to prevent harm to giving cts a JR power w/a little more teeth

· Burden of proof on state actor
· Impact of Lucas: puts emphasis on extent to which land is devalued
· Gov’t will probably lose if “substantially all” of the land’s economic value is deemed lost
Palazzolo v. RI (2001), CB 1152

· Facts: P cannot develop his wetlands property – similar problem to Lucas
· PH: RI S.Ct. holds that this is NOT a complete wipeout – land still has $200k worth of value around edges. B/c he still has a small section that he can develop, Penn Central applies. This is bad new for P b/c he’s still making $$ and PC seems to imply that unless your economic interest is totally frustrated, its not a taking. Ct also held that P had not standing to sue b/c he transferred the property to himself after the regulation was passed, so he had no ® I.B.E.’s at the time he purchased b/c he never had land prior to statute’s enactment

· Held: SCOTUS affirmed on ct’s ruling that land still has value, but remanded on standing issue – π has standing here!

· “Character of gov’t action” prong is meant to reign in gov’t – this means that the right to challenge a gov’t action needs to be held by subsequent purchasers
· If owner sues, then dies, his heirs wouldn’t be able to continue to sue under RI ct’s ruling 

· RULE: subsequent purchasers who act after the regulation has passed still have standing to challenge the gov’t action in question as a taking


