EVIDENCE AND PROFESSIONAL RESPONSIBILITY OUTLINE

I. PROFESSIONAL RESPONSIBILITY I

A. Client Relationship 

1. Notes
(a) The threshold inquiry is always: is there a client-lawyer relationship? The vast majority of lawyer-client rleaitonships are formed the old-fashioned way. By agreement, which can be implied.  “An attorney-client relationship is formed when: 1) a person manifeststo a lawyer the person’s intent that the lawyer provide legal services for the person; and… b) the lawyer fails to manifest lack of consent to do so, and the lawyer knows or reasonably should know that the person reasonably relies on the lawyer to provide the services.” 
(b) However, money need not change hands (though the fact that money does change hands is usually determinative because it is treated as evidence of a relationship).  

(c) A client giving confidential information can also create a client-lawyer relationship. 

(d) The onus is usually on the lawyer to clarify whether there is a relationship, and if so the parameters of the relationship (most client-lawyer relationships have a finite scope).  

(e) An attorney client relationship can arise via a law firm’s website.  (Barton v. US District Court)  A lawyer who gives advice over the phone on a 900 telephone number (where the caller is charged a fee depending on the length of the call) forms an attorney-client relationship with the caller. 

B. Competence 

1. ABA Model Rule 1.1 Competence: A lawyer shall provide competent representation to a client.  Competent representation requires the legal knowledge, skill, thoroughness and preparation reasonably necessary for the representation.

2. ABA Model Rule 1.3 Diligence: A lawyer should act with reasonable diligence and promptness in representing a client.

3. ABA Canon 6: “A Lawyer Should Represent A Client Competently”
(a) DR 6-101: Failing to Act Competently. (A) A lawyer shall not (1) Handle a matter in which he knows he’s not competent, without associating w/ another competent attorney, (2) Handle a matter without adequate preparation, (3) Neglect a legal matter entrusted to him.  

(b) DR 6-102: Limiting Liability to Client. (A) A lawyer shall not attempt to exonerate himself from or limit his liability to his client for his personal malpractice.

4. Notes
(a) Act w/ commitment and dedication to interest of client; be zealous advocate; control workload; carry to conclusion all matters undertaken for client.

(b) Factors in determining competency include relative complexity of matter, specialized nature of matter, training and experience of attorney, proficiency of a general practitioner

(c) Lawyer should keep abreast of changes in law.

(d) Breach of duty of competence rarely results in discipline, but may lead to malpractice liability or a 6th Amendment “ineffective assistance of counsel” claim.  Lawyers who hold themselves out as specialists generally have an increased standard of care. 

(e) Lawyers are not judged for their wins / losses, but relative to skills of other lawyers in the jurisdiction.  All lawyers make errors of judgment, suffer strategic errors, and have lost cases. 

C. Fiduciary Duty: A lawyer has a fiduciary relationship with his client.  Lawyers must treat their clients fairly, and always place the client’s interest above their own. fiduciary duty attaches if and only if a client-lawyer relationship has been formed.

1. Rationale: First, the client will presumably have begun to depend on the attorney’s integrity, fairness, superior knowledge, and judgment, putting aside the suual caution when dealing with other on important matters. Second, the attorney may have acquired information about the client that gives the attorney an unfair advantage in dealings with the client.  Finally, many clients will not be in a position where they are free to change attorneys, but rather will be financially and psychologically dpenednet on the attorney’s continued representation.  In short, during (and possibly even after) a representation, the client is vulnerable to the attorney’s overreaching.   
2. ABA Model Rule 1.15 Safekeeping Property. (a) A lawyer shall hold property of clients or third persons that is in a lawyer’s possession in connection with a representation separate from the lawyer’s own property. Funds must be placed in separate accounts. (b) A lawyer may deposit his/her own funds in client’s trust account for the sole purpose of paying bank service charges. (c) A lawyer shall deposit into a client trust account legal fees and expenses that have been paid in advance, to be withdrawn by the lawyer only as fees are earned or expenses incurred. (d) When a lawyer receives money on behalf of a client/3rd party, the lawyer must promptly notify client + deliver.  (e) If there is a dispute over ownership of property/funds, the lawyer must keep property/ funds separate until dispute is resolved. 

3. DR 9-102: Preserving Identity of Funds and Property of a Client.  (A) Funds paid by client must be in separate account from lawyer funds, except (1) lawyer may add money to client funds to pay bank charges (2) lawyer may withdraw their fees from client account, unless amount is in dispute (B) lawyer must (1) notify client of receipt of funds (2) ID client properties (C) maintain complete records of funds (D) promptly pay client any money due.

4. Examples of violations of the fiduciary duty

(a) Benson v. State Bar: lawyer disbarred for borrowing money from a current client, since client presumably relied on lawyer’s credibility and bargaining power in making transaction.

(b) People v. Smith: lawyer disciplined for using a federal wiretap to trap his former client in a cocaine sale. 

(c) Avianca v. Correa: lawyer may be civilly liable for going into secret competition w/ client, or helping client’s fiduciaries in doing the same.   
D. Loyalty & Diligence: The duty of loyalty requires the lawyer to pursue, and be free to pursue, the client’s objectives unfettered by conflicting responsibilities or interests. Loyalty survives the termination of the lawyer-client relationship and prevents lawyers from acting adversely against the former client in matters substantially related  to the former representation. 

1. ABA Cannon 5: “A Lawyer Should Exercise Independent Professional Judgment on Behalf of a Client.”
(a) DR 5-101: Refusing Employment When the Interests of the Lawyer May Impair his Independent Professional Judgment. (A)  A lawyer may not represent a client when the client may be affected by the layer’s financial, business, property, or personal interests, unless the client gives informed consent.
  (B) A lawyer may not accept employment when he knows that the lawyer (firm) would be called as a witness, unless (1) the testimony will relate solely to an uncontested matter; (2) the testimony will relate solely to a matter of formality, (3) the testimony relates to legal fees/ legal work to the client, or (4) if refusal by the lawyer would result in a substantial hardship for the client.

(b) DR 5-102: Withdrawal as Counsel when the Lawyers Becomes a Witness. (A)  If the lawyer has already accepted employment and lawyer must be witness for client, the lawyer must withdraw from the trial, unless one of (1)-(4) [above] are satisfied. (B) If the lawyer has already accepted employment and lawyer must be witness for someone other than client, lawyer may continue representation unless it would be prejudicial to client. 

(c) DR 5-103: Avoiding Acquisition of Interest in Litigation. (A) A lawyer shall not acquire a proprietary interest in a client’s matter, unless the interest is a lien on property to secure fees, or the interest is a reasonable contingency fee.  (B)  A lawyer can’t make loans to client, unless it’s a advance on litigation fees and the client is still ultimately liable for such litigation costs.  

(d) DR 5-104: Limiting Business Relations with a Client. (A) A lawyer shall not enter into a business transaction w/ client unless client gives informed consent.  (B) A lawyer can’t arrange for an interest in publication rights re: representation of client unless all aspects of the matter are concluded.  

(e) DR 5-105: Refusing to Accept or Continue Employment if the Interests of Another Client May Impair the Independent Professional Judgment of the Lawyer. (A) A lawyer must decline to take a client if this would impair the lawyer’s independent professional judgment (B) A lawyer must decline to continue representing client if this would impair the lawyer’s independent professional judgment (C) A lawyer may continue to represent (or, may accept employment) if both clients affected give informed consent. (D) If (A) or (B), the lawyer’s firm is also exempted from accepting/continuing representation.  

(f) DR 5-106: Settling Similar Claims of Clients. (A) A lawyer with two or more clients shall not make an aggregate settlement on those client’s behalf, unless all clients give informed consent.  

(g) DR 5-107: Avoiding Influence by Other than the Client. (A) Except when the client gives informed consent, a lawyer shall not (1) accept compensation for legal services from someone other than the client.  (B) If a lawyer represents a client based on the recommendation, employment by, or compensation of a third party, the lawyer may not restrict his professional judgment in providing such representation. (C) A lawyer can’t practice for any firm where (1) A non-lawyer owns shares (unless temporary b/c of death of partner) (2) A non-lawyer is corporate director / officer (3) A non-lawyer can control the judgment of a lawyer.     

E. Duty to Inform & Advise

1. ABA Model Rule 1.2 Scope of Representation and Allocation of Authority b/w Client and Lawyer: (a) Lawyer shall abide by client’s decisions concerning the objectives (goals) and shall consult w/ client as to the means by which they are to be pursued.  Lawyer may take such action on behalf of client as is impliedly authorized to carry out the representation.  Client controls the decision to settle, plea, waive a jury trial, testify (b)  Lawyer’s representation of client does not constitute endorsement of client’s political, social or moral views (c) Lawyer may limit scope of representation if its reasonable under the circumstances and client gives informed consent. (d) A lawyer may not counsel client to engage in criminality, but the lawyer may discuss legal consequences of any proposed course of action.  

(a) Rule 1.16(a) “Noisy Withdrawal”: A lawyer must withdraw from representation when the client is engaged in crime or fraud, even if the lawyer previously sanctioned (advised) the course of conduct in past.
  

2. ABA Model Rule 1.4: “Communication”.  (A) A lawyer shall: (1) promptly inform client of any decision or circumstance with respect to which the client’s informed consent is required, (2) reasonably consult with the client about the means by which the client’s objectives are to be accomplished, (3) keep the client reasonably informed about the status of the matter, (4) promptly comply with reasonable requests for information, (5) consult with the client about any relevant limitation on the lawyer’s conduct when the lawyer knows the client expects assistance, (B) A lawyer shall explain a matter to the extent reasonably necessary to permit to the client to make informed decisions.

3. Nichols v. Keller (Lawyers failed to inform client that he may have had a civil TORT claim against 3rd parties, and the SOL ran out.)

(a) Holding: “One of the lawyer’s basic functions is to advice.  Liability can exist because the attorney failed to provide advice.  Not only should an attorney furnish advice when requested, but he or she should also volunteer opinions when necessary to further the client’s objectives.  The attorney need not advice and caution every possible alternative, but only those that may result in adverse consequences if not considered…. [Here,] a ;awyer who signs an application for adjudication of a workers’ compensation claim and a lawyer who accepts a referral to prosecute the claim owe the claimaint a duty of care to advice on available remedies, including third party actions.”  

4. Janik v. Rudy (A law firm, representing a class, recovered about 90 million on the ground that the D had failed to pay overtime as required by the Labor Coe.  Two members of the class then brought a class action against the law firm for failure to assert an additional basis for overtime liability under the state’s unfair competition law. That law would have permitted recovery for an extra year of unpaid overtime.  The law firm pointed out that the class certification in the underlying action specified only the Labor Code.  It argued that the obligation of class counsel under a class certification order should be analogized to the obligations that an attorney assumes under a retainer agreement and be read no more broadly.  The court agreed but concluded that the analogy worked to the firm’s disadvantage.)

(a) Holding: “In the context of a class action, both the representative plaintiffs and the absent class members similarly are entitled to assume that their attorneys will consider and bring to the attention of at least the class representatives additional or greater claims that may exist arising out fo the circumstances underlying the certified claims that class members will be unable to raise if not asserted in the pending action.”

5. Moores v. Greenberg (Lawyer thought a settlement offer was too skimpy and didn’t inform the client about it)

(a) Holding: “The court need not decide whether a lawyer has an obligation to transmit a patentily unreasonable offer to his client because the jury could reasonably have decided that competent counsel would have presented a $90,000 offer.”  

6. “In a Box”: Sally works in a firm which is working on a joint venture with Endicott Press. Martin, another attorney, finds out from his client FB that FB is under investigation. While Martin is speaking with federal prosecutors on behalf of FB, he learns that Endicott is also involved in the investigation.  The joint venture b/w Sally’s firm and Endicott will be effected by the investigation regardless of whether they are guilty or not.  

(a) Can Martin tell Sally to watch out for Endicott? NO -- the information that FB is under investigation is confidential (although not privileged.  Martin got his information from third parties.)

(b) Can we argue that this is not a confidential secret of FB at all?  FB didn’t relay the information to Martin, and they might not even know that Endicott is under investigation. If Martin tells Sally, she wants to know how Martin knows.  Sally will then know that FB is under investigation, and then everyone in her firm might then know.  Therefore, the rule is that the knowledge of the lawyer is the knowledge of the firm, and vice versa. ABA Model Rule 1.10
(c) What can Sally tell Jenny?  Jenny is going to want to know, like Sally, where the information came from.  Sally might decline to say, but Jenny would be unsatisfied with that because it doesn’t give her anything by which to evaluate the information.  If the joint venture goes thru and is lucrative, then Jenny’s going to be pissed.  So this is what’s puzzling: the seemingly efficient resolution (Chevigny: “felicific result”) is probably not practicable.

(d) What is there about the relationships to FB and Jenny that leads to a conclusion that the firm (Martin and Sally) can’t give over the information?  They have fiduciary obligations to both FB and Endicott.  You have to represent your clients one by one, and protect their relationships one by one.  

(e) Why not get permission from FB (assuming the information is not adverse to them)? You certainly can if FB is willing.  If Endicott and FB compete in the same industry, then there is obvious reason that FB doesn’t want that information getting out (even without this, FB may not want the litigation to be public knowledge as this might hurt business).  So chances are FB won’t waive the confidentiality.  

F. Other basic concepts

1. ABA Canon 7: “A Lawyer Should Represent a Client Zealously Within the Bounds of the Law.”
(a) DR 7-101: Representing a Client Zealously. (A) A lawyer shall not intentionally: (1) Fail to seek lawful objectives of his client through reasonably available means permitted by law (b) A lawyer does not violate this rule by acceding to reasonably requests of opposing counsel, avoiding offensive tactics, or treating all persons involved in the legal process with courtesy and consideration. (2) Fail to carry out an employment contract (unless lawyer withdrawal) (3) Prejudice or damage his client. (B) A lawyer may (1) exercise profession judgment to waive or fail to assert a right or position of his client, (2) Refuse to aid or participate in conduct that he believes to be unlawful, even if there is some support for the argument that the conduct is legal.

(b) DR 7-102: Representing a Client Within the Bounds of the Law. (A) A lawyer shall not (1) file a suit, assert a position, conduct a defense, delay a trial, or take other action which he knows will merely harass or maliciously injure another (2) knowingly advance a claim that is unwarranted under existing law, unless the lawyer can provide a good faith argument, (3) conseal or knowingly fail to disclose that which he is required by law to reveal; (4) knowingly use perjured testimony or false evidence, (5) knowingly make a false statement of law or fact (6) participate in the creation/preservation of evidence which he knows it is false (7) counsel or assist client in conduct the attorney knows to be illegal or fraudulent (B) a lawyer who receives information that clearly shows (1) a fraud by client: the lawyer must call on client to rectify the fraud, or lawyer must tell affected partied if info is not privileged (2) fraud by third party: lawyer must inform the court.

(c) DR 7-103: Performing the Duty of Public Prosecutor or Other Government Lawyer. (A) A prosecutor can’t institute criminal charges he knows to be unsupported by probably cause (B) A prosecutor must tell the defense attorney of evidence that might negate / mitigate guilt of D.

(d) DR 7-104: Communicating with One of Adverse Interests. (A) A lawyer may not (1) communicate w/ parties in a matter when the lawyer knows the party(ies) have representation.  (2) Give advice to a unrepresented party when that party might have conflicting interests with client.  

(e) DR 7-105: Threatening Criminal Prosecution.  (A) A lawyer may not threaten criminal charges solely to obtain an advantage in a civil matter.

(f) DR 7-106: Trial Conduct. (A) A lawyer shall not disregard (or advise client to disregard) a court rule or ruling, but may in good-faith challenge the rule or ruling.  (B) A lawyer must present (1) any adverse law of the jurisdiction, when not done so by opposing attorney (2)  the identities of his clients and employers (C) A lawyer shall not (1) state matters which are not relevant or supported by evidence (2) ask a question about a non-relevant issue (3) assert personal knowledge of facts in issue (4) assert personal opinion as to justness of cause, credibility of witness, guilt, innocence, or credibility.  (6) Engage in conduct that is degrading to the tribunal (7) intentionally or habitually violate a rule of civ pro or evidence.  

(g) DR 7-107: Trial Publicity.  (A) When dealing in criminal matters, lawyers may not make extrajudicial statements, unless statements are confined to (1) info in public record (2) that the investigation is in process, (3) description of offense (sometimes, ID of victim), (4) request for public assistance with investigation (5) warning of any public dangers.  (B) The lawyer shall not make statements regarding (1) the character, reputation, or prior criminal record of accused (2) possibility of a plea bargain, (3) existence or content of any confession (4) results of tests / refusal to comply with tests (5) ID of potential witnesses (6) opinion as to guilt / innocence.  (C)  lawyer may announce certain limited information [as listed] (G) (Rules for public disclosures in civil proceedings).

(h) DR 7-108: Communication with or Investigation of Jurors (A) Before trial, lawyer may not communicate with member of venire (B) During trial, (1) attorney may not communicate with member of jury unless (C) as a part of court proceedings.  (D) After discharge of jury, lawyer may not embarrass of harass jury member (G) lawyer must tell court of any juror misconduct.

(i) DR 7-109: Contact with Witnesses.  (A) Lawyer must not suppress evidence, (B) Lawyer may not advise witness to flee jurisdiction (C) Lawyer may not give compensation to witness for content of testimony or outcome of case but witness fees are allowed before reasonable expenses, lost time at work, professional services for expert witnesses.

(j) DR 7-110: Contact with Officials.  (A) A lawyer may not give anything of value to a judge, unless it’s a contribution to campaign fund for judicial office (B) no ex parte communications with judge. 

II. EVIDENCE I

A. Relevance: The basic rule of relevancy is that anything proffered to the senses of the trier that may change his or her evaluation of the probabilities that a “fact of consequence to the determination of the action” is true, is relevant and admissible unless excluded under the many rules studied in this course.   

1. FRE 401: evidence having any tendency to make the existence of any fact that is of consequence to the determination of the action more probable or less probable than it would be w/o the evidence.

2. FRE 402: all relevant evidence is admissible, except as otherwise provided…evidence which is not relevant is not admissible.

3. FRE 403: relevant evidence may be excluded if its value is substantially outweighed by either: (1) the danger of unfair prejudice, confusion of the issues, or misleading the jury; or (2) considerations of undue delay, waste of time, needless presentation of cumulative evidence.

4. People v. Adamson
(a) D accused of killing old lady found in her apartment. Tops of 3 women’s stockings of diff colors knotted at top taken from D’s room; evidence deceased had been wearing stockings that day; body found w/o shoes and stockings; lower part of a stocking w/top part torn off found lying on floor under body; all other stockings in apt. intact; D’s tops d/n match bottoms; witness overheard D asking someone if he was interested in buying a diamond ring; deceased’s rings gone

(i) Holding: evidence is relevant and reasonable jury could conclude it was the D
(b) Rule: to be admissible evidence must tend to prove a material issue in the light of human experience
(c) Note: D c/n take stand b/c past crimes would be introduced in cross

B. General character of privileges

1. 2 Types of Privilege  

(a) Testimonial Privilege (e.g. not to testify against yourself)

(b) Communicated Privilege (e.g. attorney-client)

2. FRE 501 The following privileges are governed by common law as interpreted by US courts: privileges of witness, person, government, state or political subdivision of states (includes spouse privilege). 

C. Attorney-client privilege

1. Rationale: confidential relationship lawyer and client more important to society than getting the evidence therefore privilege only applies to communication—not info itself

2. Wigmore’s definition:

(a) Legal advice of any kind is sought 

(b) from a professional legal adviser in his capacity as such;

(c) the communications relating to that purpose

(d) made in confidence

(e) by the client

(f) are at his instance permanently protected 

(g) from disclosure by himself or by the legal adviser (no third parties)

(h) except the privilege be waived.

3. In re Sealed Case (company charged w/ bid rigging; plaintiff seeks testimony of GC/VP/sole in-house attorney (“C”); C raises A-C privilege w/r/t 5 matters)

(a) Rule: A-C privilege applies only if 4 reqs are met:

(i) Asserted holder is or sought to become a client;

(ii) Person to whom communication was made is: 

(a) member of bar or subordinate, acting in that capacity;

(b) in connection w/communication acting as lawyer.

(iii) Relates to fact of which attorney was informed

(a) by client;

(b) w/o presence of strangers;

(c) for purpose of securing primarily either

1. opinion on law

2. legal services

3. assistance in some legal proceeding; and

(d) NOT for the purpose of committing a crime or tort; and 

(iv) Privilege has been

(a) claimed

(b) not waived by client

(v) Burden: on claimant of privilege: reasonable certainty that the lawyer’s communication rested in significant and inseperable part on client’s confidential disclosure

(a) Client does not have to initiate the communication.

(b) Express request for confidentiality need not be made.

(c) Survives termination of relationship (including death of client).

(b) Holding 
(i) 1980 disclosure by C to P at Hilton—not privileged 

(a) C d/n rely on information from client

(b) No confidential information disclosed 

(c) Company d/n prove expectation of confidentiality

(ii) Bases for 2 “hunches”—not privileged

(a) From direct observations in public places

1. P and competitor walking together at airport

2. hurried calls by P from public phone 

(b) (if they were gleaned from confidential company disclosure, probably would be privileged)

(iii) Conversation b/w C and executive at restaurant—privileged

(a) seeking legal advice

(b) matters concerned confidential company information 

(c) c/n be heard by others (i.e. treated as confidential)

(iv) 2 conversations b/w C and P in P’s office after status review meeting—privileged

(a) district court found not privileged b/c

1. conversations took place after legal meeting

2. initiated by C not P

3. P not seeking legal advice

4. C was acting in capacity as VP not GC

5. Advice not based on confidential information

(b) “on the entire evidence” C rendered legal advice, based in part on confidential information previously obtained in capacity as GC

1. In capacity as GC 

2. Matter discussed was antitrust violations (a legal issue)

3. No evidence separate from rest of regular meeting

4. d/n matter that 

a. advice was unsolicited by P

b. P d/n disclose confidential information then

(v) Conversation b/w C and P on plane—privileged 

(a) first class(private enough to expect confidentiality 

(b) implicit request for confidentiality 

III.  PROFESSIONAL RESPONSIBILITY AND EVIDENCE

A. Scope of attorney-client privilege 

1. Code Canon 4 “A Lawyer Should Preserve the Confidences and Secrets of a Client.”
(a) DR 4-101“Preservation of Confidences and Secrets of a Client.” 

(i) (A) “Confidence” refers to information protected by the attorney-client privilege under applicable law, and “secret” refers to other information gained in the professional relationship that the client has requested be held inviolate or the disclosure of which would be embarrassing or would likely be detrimental to client.”  (B) Except when permitted under (C), a lawyer shall not knowingly: (1) Reveal a confidence or secret, (2) Use a confidence or secret to the disadvantage of client (3) use the confidence for personal benefit (or benefit of 3rd party) without client’s informed consent. (C) A lawyer may reveal confidences or secrets (1) w/ informed consent, (2) when allowed under the rules, (3) when the intention of the client is to commit a crime (4) when the lawyer is involved in a claim against the client. (D) The lawyer shall exercise reasonable care to ensure other employees + associates don’t violate the above rules.  

2. Rule 1.6 “Confidentiality of Information.” (A) A lawyer shall not reveal information relating to the representation of a client unless the client gives informed consent, the disclosure of implied authority, in order to carry out the representation (B) A lawyer may reveal information relation to the representation of a client to the extent the lawyer believes it is reasonably necessary: (1) to prevent reasonably certain death or substantial bodily harm; (2) to prevent the client for perpetuating a crime or fraud in which the client is using the lawyer’s services to perpetuate the crime or fraud; (3) to prevent a future crime or fraud (parallel to (2)), (4) to secure legal advice under these Rules; (5)in cases b/w client and attorney based on the representation (6) in compliance with court order.

3. Perez v. Kirk & Carrigan  

(a) Facts: Perez (a bus driver allegedly caused an accident and while at hospital was visited by corporate counsel, who shared the info. with prosecutor.  Bus driver brough an action for breach of the fiduciary duty of good faith and fair dealing.  Corporate counsel argued that there was no attorney-client relationship and no fiduciary duty, because he had never sought legal advice from them.  

(b) Holding: The court holds that the corporate counsel violated its fiduciary duty to Perez.  
(i) There was an attorney-client relationshp.  “An agreement to form an attorney-client relationship may be implied from the conduct of the parties…  [and] does not depend upon the payment of a fee, but may exist as a result of rendering services gratuitously.”  Here, “viewing the summary judgment evidence in the light most favorable to Perez, [corporate counsel] told him that, in addition to representing Coke, they were also his lawyers and they were going to help him.  Perez did not challenge this assertion and cooperated with them by giving them his statement.”    
(ii) Fiduciary duty: “The existence of this relationship encouraged Perez to TRUST [corporate counsel] and gave rise to a corresponding duty on the part of the attorneys tno to violate this position of trust.  Accordingly, the relation between attorney and client is highly fiduciary in nature, and their dealing with each other are subject to the same scrutiny as a transaction between trustee and beneficiary.  Specifically, the relationship between attorney and client has been described as one of unerrima findes, which means, ‘most abundant good faith’, requiring absolute and perfect  candor, openness and honesty, and the absence of any concealment or deception.”   [Corporate counsel] initially obtained the statement from Perez on the understanding that it would be kept confidential.  Thus, regardless of whether from an evidentiary standpoint the privilege attached, [corporate counsel] breached their fiduciary duty to Perez either by wrongfully disclosing a privileged statement or by wonrgfully representing that an unprivileged statement would be kept confidential.  

B. Exceptions to the privilege

1. Individuals 

(a) Self-defense against accusation of wrongful conduct i.e. to establish defense against civil or criminal claim.  Rule 1.6(b)(5)  (p.54)

(i) Claim for Rule 11 FRCP sanctions might count.  Applies whether charges made by client or 3rd party.

(ii) May reveal before commencement of action. 

(iii) Circumscribed by rule of reasonable necessity.

(b) Collection of fees (i.e. if lawyer sues).  Rule 1.6(b)(5)

(c) Waiver by client

(i) Explicit

(ii) Implicit

(a) client puts info in litigation 

1. but not waived if denying criminal intent

(b) revelation of all or part of the privileged communication (waives only part revealed)

(iii) “limited waiver”—info shared w/agencies can still be privileged in litigation (policy consideration: encourage cooperation w/administrative investigation)

(iv) NOT waived by communication w/agents of lawyer in relation to legal services

(d) Crime-fraud exception  (p.60)

(i) Communications in furtherance of future crime or fraud never privileged

(a) still privileged if communication is merely evidence of crime/fraud i.e. advice

(ii) Policy: privilege excepted for benefit to society; society d/n benefit from fraud; reason for privilege drops out

(iii) Chicken-egg problem: seems you have to prove fraud before you get the exception 

(iv) Do not have to prove crime or fraud, only advice 

(v) first: make threshold showing—any relevant evidence at all 

(vi) then: in camera review to make reasonable showing of factual basis

(e) Future crimes or frauds (question of past advice based on misrepresentation from client with continuing fraudulent effects now that lawyer knows)

(i) NOT PRIVILEGED b/c future injury

(ii) Lawyer’s duties

(a) 4.1 and 1.6(b)(3)(c/n permit misrepresentation fo facts by himself or others

(b) first: urge client to disclos

(c) second: withdraw from representation 

(d) third: withdraw from contract (“noisy withdrawal”)

(e) fourth (new): reveal the fraud, if you want

(f) Noisy Withdrawal.  Rules 1.6(b)(2), (3)

(i) Identity and fees

(ii) Other considerations of public policy (case-by-case)

(iii) Acting substantially in non-lawyer capacity when giving advice

2. Entity clients 

(a) Problem: if privilege extends to all constituents of entity represented by attorney, corporation can effectively shield all evidence from discovery.  On the other hand, preserving attorney-client confidentiality encourages candor and protects client autonomy.  

(b) Two possible tests
(i) Control group: The least protective test says that the privilege protects only communications with those who actually run the company.  

(ii) Subject matter: The more protective test focuses not on the identity of the person with whom the lawyer communicates, but on the subject of the communication.  The subject matter test looks at the nature and purpose of the information imparted to the lawyer, no merely the identity of the source.  So communications with the mailroom intern can be privileged.  

(c) Upjohn v. U.S. (1981) 

(i) Holding: in investigation conducted by corporate counsel or agent in order to advise entity, interviews of employees are privileged.

(ii) Rejects control group test: “The control group test adopted by the court below… frustrates the very purpose of the privilege by discouraging the communication of relevant information by employees of the client to attorneys seeking to render legal advice to the client corporation.  The attorney’s advice will also frequently be more significant to noncontrol group members than to those who officially sanction the advice, and the control group test makes it more difficult to convey full and frank legal advice to the employees who will put into effect the client corporation’s policy. The natrrow scope give the attorney-client privilege by the court below… also threatens to limit the valuable efforts of orporate counsel to ensure their client’s compliance with the law.”

(iii) Note: Facts v. legal advice: Application of the attorney-client privilege to certain communications puts the adversary in no worse position than if the communications had never taken place.  The privilege only protects disclosure of communications; it does not protect disclosure of underlying facts by those who communicated with the attorney.   (What did you say to attorney x?)

(iv) Notes

(a) Upjohn assumed that the “Government was free to question the employees who communicated with counsel.”  But what about Rule 4.2, called the “no-contact” rule, which generally forbids a lawyer to speak with an opposing lawyer’s client without the opposing lawyer’s permission?

(b) Very protective of corporation: almost anything can be privileged in monster corporation and opposing party c/n get at it through lawyer.

(c) Opposing counsel not allowed to contact adversary represented by counsel—once contacted by GC, they’re represented under Rule 4.2.
  

(d) Only way to access employees is by subpoena.

(d) Samaritan Foundation v. Goodfarb (no longer law in civil law, but it is the law in criminal cases (child’s heart stopped during surgery, D lawyer had paralegal interview nurses and technician; ∏ sought to introduce interview summaries, D claimed atty-client and work product doctrine)

(i) 2 types of client communications:

(a) Initiated by employee seeking legal advice

1. Privilege regardless of position in company hierarchy.  “It is universally accepted that communications directly initiated by an employee to corporate counsel seeking legal advice on behalf of the corporation are privileged.  These kinds of communications by a corporate employee, regardless of position within the corporate hierarchy, are privileged.  These communications can occur at any level of the chain of command.  The privilege applies because the employee seeking legal advice concerning that employee’s duties or behavior on behlf of the corporation.

(b) Responses to overture initiated by someone else in corp

1. Privilege belongs to the corp, not person making the communicating – if the employee is not the one whose conduct gives rise to potential liability, then its fair to characterize them as “witness” rather than client. 

(ii) Policy: w/o limiting, corporations would be shielded from what would be witness communications in any other circumstance.  “A broad interpretation of the subject matter test, requiring only that the communication concerns factual information gained in the course of performing the speaker’s corporate duties, is inadequate.  The employee’s connection to the liability-causing event is too attenuated to fit the classical model of what it means to be a client… The employee’s communication must relate to their own activities within the scope of their employement in order to be attributed to the corporation.  ”

(iii) TEST: Where someone other than the employee initiates the communication, a factual communication by a corporate employee to corporate counsel is w/in the corporation’s privilege if it concerns the employee’s own conduct w/in the scope of his or her employment and is made to assist the lawyer in assessing or responding to the legal consequences of that conduct for the corporate client. 
C. Interference with Attorney-Client Relation 

1. Rule 4.2 Communcation with Person Represented by Counsel (“NO CONTACT RULE”):In representing a client, a lawyer shall not commiunicate about the subject of the representation with a person the lawyer knows to be represented by another lawyer in the matter, unless the lawyer has the consent of the other lawyer or is authorized to do so by law or a court order.

i. Other exceptions:

1. The lawyer is not representing a client; 

2. Doesn’t know (actual or inferred) of representation;

3. Communication is not the subject of representation;

4. Not a “forbidden communication” (e.g. videotaping is OK.  Hill v. Shell Oil Co.);

5. NB: communication through 3rd party also forbidden.

2. DR 7-104: Communicating with One of Adverse Interest
(a) Persons known to be represented: no communication on subject matter unless 

(i) Consent of lawyer 

(ii) Authorized by law

(b) Unrepresented person w/reasonable probability of adverse interest: no communication except to advise to get counsel 

3. Policy

(a) Pro: 

(i) protecting attorney’s control of the case (admissions, facts, negotiating position, strategy)

(ii) protecting client’s faith in attorney (disparaging attorney, casting doubt on case)

(b) Con: efficient access to information (for both attorneys and police)

4. Application

(a) Airtight for individuals
(b) Looser w/in entities: binding test.  (Niesig)

(i) but not completely loose:

(a) corporation’s lawyers may discourage communication. R 3.4(f)

(b) d/n apply to former employees

(c) limited by privileged communications

(d) lawyer must state her identity and interest.  R. 4.1, 4.3, 4.4 

(c) Scope of protection for government is looser still (p.117)

(i) 1A problems shutting up all government employees

(ii) obligation to aid citizens

(iii) who’s the prosecutor’s client in a criminal case?

(iv) criminal investigations—various problems for AUSAs.  (Hammad)
(d) Testers are exempted from rule even though agents of lawyer—pure policy

(i) no harm b/c just member of public seeking info freely offered

(ii) huge benefit to society to get info (public interest cases, usu)

(e) Whistleblowers have to terminate relationship w/their attorney to get around attorney-waiver requirement to talk to opposing counsel.

5. Unrepresented persons.  Rule 4.3: lawyer must 

(a) State interest

(b) Reasonable efforts to correct misunderstandings

(c) If conflict, no legal advice except “get counsel”

6. Niesig v. Team I (Plaintiff in a personal injury litigation wanted his lawyer to privately interview a corporate D’s employees who witnessed the accident.  Issue: which corporate employees should be deemed parties for purposes of DR 7-104 pursuant to purposes of the rule—tradeoff b/w fairness to corporate entity and access to information)

(a) Controversy: Rule DR 7-104 does not define “party” and its reach in the context of corporations is unclear.  In litigation only the entity, not the employee, is the actual named party; on the other hand, corporations act solely through natural persons, and unless some employees are also considered parties, corporations are effectively read out of the rule.  The issue therefore distills to which corporate employees should be deemed parties for purposes of DR 7-104. The broader the definition of “party” in the interests of fairness to the corporation, the greater the cost in terms of foreclosing vital informal access to facts.  

(b) Binding test: no-contact rule applies to employees of represented entity whose acts or omissions in the matter were binding on the corporation or imputed to the corp for purposes of liability or employees implementing the advice of counsel.  All other employees may be interviewed informally.

(i) Rationale

(a) “First, the attorney client privilege applies only to confidential communications with counsel, it does not immunize the underlying factual information from disclosure to an adversary.  

(b) Second,  the attorney-client privilege serves the societal objective of encouraging open communication between client and counsel, a benefit not present in denying informal access to factual information.   Foreclosing all direct, informal interview of employees of the corporate party unnecessarily sacrifices the long-recognized potential value of such sessions.  It is not necessary to shield all employees from informal interviews in order to safeguard the corporation’s interest.  Informal encounters between a lawyer and an employee-witness are not invariably calculated to elicit unwitting admissions; they serve long-recognized values in the litigation process.  Moreover, the corporate party has significant protection at hand.  It has possession of its own information and unique access to its documents and employees; the corporation’s lawyer thus has the earliest and best opportunity to gather the facts, to elicit information from employees and to counsel and prepare them so that they will not make the feared improvident disclosures that engendered the rule.”

7. U.S. v. Hammad (AUSA discovered evidence of Medicaid fraud through interview w/supplier; then uses supplier to get admission from corporate Ds)

(a) Question: does DR 7-104(A)(1) restrict the use of  informants by government prosecutors prior to indictment, but after a suspect has retained counsel?

(b) Holding: using informants to gather evidence falls w/in scope of “legitimate investigative techniques” prosecutor is “authorized by law” to employ in conducting or supervising criminal investigations; however, using an “alter ego” to coerce an admission violates the rule; this is such a violation. 

(i) Case-by-case adjudication

(ii) Remedy: trial court can suppress the evidence

(c) Aftermath: this d/n work well (Chevy’s commentary)

(i) Police/FBI aren’t agents of attorney like a P.I.—they’re independent

(ii) Inconsistency: some AUSAs d/n permit FBI to contact D once represented (Chevy thinks this is the best approach)

(iii) In practice, courts uphold all sorts of police statements obtained by subterfuge based on phrase “authorized by law”

8. “Slip & Fall” & Redux — Privilege versus  No-Contact

(a) Facts: Suit for overwaxing in 3rd floor timepiece department causing fall

(i) Store’s GC always oversees investigation—assistant GC asked security (MT) to investigate; MT conducts interviews

(ii) Each witness claims memory loss in deposition(opposing counsel demands production of MT’s memos

(b) Questions:
 

(i) Which interviews are privileged?

(ii) Does no-contact rule prevent P’s lawyer (CL) from interviewing MT and/or employees?

	Person
	Subject matter
	Privileged at trial?

(Upjohn(any employee)

	No-contact by plaintiff’s attorney?

(Niesig(binding test)


	Security guard-investigator 
	Conducted interviews
	(counts as lawyer b/c agent of GC)
	No (interviewers often want to interview each other)

	Head of maintenance
	Maintenance procedures
	Yes (employee)
	Probably (sets rules)

	Janitor who waxed floor last
	Procedures in general and used
	Yes (employee)
	Yes (liability binds corporation)

	Salesperson in men’s furnishings returning from break
	Witnessed incident
	Yes (employee)
	No (nothing binding w/r/t incident)

	Buyer in rug dep’t 
	Saw incident
	Yes (employee)
	No (nothing binding w/r/t incident)

	Retired head of maintenance
	Floor waxing standards she established for store
	Maybe (past employee)
	Maybe (are actions still binding on corporation?)

	President of Wax supplier
	Wax 
	No (not employee)
	No

	Customer buying watch
	Saw incident
	No (not employee)
	No


IV. EVIDENCE II

A. Real and Demonstrative Evidence

1. FRE 104 Preliminary Questions

(a) Answering Preliminary Questions

(i) The Judge determines: qualification of a person to be a witness, existence of a privilege, the admissibility of evidence (relevancy, authentication, identification)

(ii) Applicability of FRE: judge not bound by the Rules of Evidence in answering these questions, except on privileges

(b) Relevancy Conditioned on Fact - if evidence is only relevant if some factual condition is fulfilled, judge shall admit such evidence upon/subject to the introduction of supporting evidence that the condition was fulfilled (jury decides conditional relevancy)

(c) Hearing of Jury

(i) Hearings on admissibility of confessions - done w/o jury

(ii) Hearings on other preliminary matters - when interests of justice require or accused is a witness and so requests. 

(d) Accused cannot be cross-exed when testifying on preliminary matter.

(e) Rule does not limit right of party to introduce to jury evidence relevant to weight or credibility.

2. FRE 901 Authentication and Identification

(a) Authentication or identification is required as a condition precedent to admissibility- satisfied by “evidence sufficient to support a finding that the matter in question is what its proponent claims”.

(i) Authentication and Identification represent a special aspect of relevancy: content must be on point and evidence must be authentic.

(b) Non-exhaustive list of satisfactory authentication/identification

B. Real Evidence (Actual objects at time of incident)

1. Overview of admissibility requirements

(a) Ways evidence is admissible:

(i) Testimony of witness recognized it; or

(ii) Chain of custody

(b) Supporting evidence may be needed to prove fact: e.g. blood stain itself probative that crime was committed, but need further evidence to connect it to a suspect
(c) Show it’s in the same condition/how it has changed.
(d) Admissibility is NOT a determination of truth and burden is much lower than burden of proof at trial.
C. Identification as condition of relevancy: CHAIN OF CUSTODY 
1. Eistrager 
(a) Rule: No need to account for every instant, but significant time gaps might render evidence inadmissible. 
(b) “The burden is upon the party relying upon expert testimony to prove the identify of the object upon which such testimony is based.  However the practivalities of proof do not require such party to negative all possibility of substitution or tampering.  He need only establish that it is reasonably certain that substitution, alteration, or tampering did not occur.”  
(c) ASK: Is it reasonably probably that that the substance/thing was received from D?
(d) Compare State v. Lunsford (2 minute gap in chain when informant drove marijuana to station and back to the scene—admissible); with Amaro v. NYC (36 hr. gap when doctor gave blood sample to chauffeur—not admissible)
2. TEST (Eisentrager)
(a) Burden on party trying to admit evidence;
(b) Must show with reasonable certainty that:
(i) Same thing (identification; inferable by jury) AND
(ii) Not altered, no tampering (chain of custody).
(c) Question of probability—factors: 
(i) amount of time
(ii) custody accounted for
(iii) NB: lack of evidence of tampering necessary but not sufficient
(d) Witness d/n have to have personal knowledge of chain of custody if transferred in regular course of business (e.g. testing in a lab).  Wheeler v. U.S. 
(e) May be less stringent in a civil case than in a criminal case since degree of proof is less.  Woolley v. Hafner’s Wagon Wheel.  But perhaps that should just go to weight of the evidence in either forum.  
(f) Testimony of witness identifying object may be enough for admissibility w/o chain of custody.  U.S. v. Phillips (clothing she wore that day).
D. Demonstrations, photos, recordings, films

1. Anything that’s not real evidence (not coming out of case itself)

2. Anderson v. Berg  DEMONSTRATIONS (Slip and fall; plaintiff alleges negligent overwaxing causing slipperiness.)

(a) Issue: plaintiff objects to admission of bottle of wax alleged, but not proved, to be wax used after jury was in deliberation.

(b) Holding: error to admit w/o proper foundation: samples must be shown to reflect condition of substance at the time w/no substantial change.

(i) Wax was 4.5 years old—thinness or thickness now is meaningless to jury

(ii) Reversible error—left impression on jury’s mind

(c) Also: would have to establish relation b/w character in bottle and on floor 

(i) Expert testimony 

(ii) Even better: a controlled demonstration 

(a) establish flooring tested is the same

(b) testimony of floor waxer to establish amount used

3. Hall v. GMC  TESTS  (Car accident; plaintiff suing GM based on defect in car that is now destroyed; GM conducted tests to prove that P’s theory of the accident was impossible or at least improbable.)

(a) Rule for Tests: “A test is not admissible unless the test conditions are so nearly the same in substantial particulars as to afford a fair comparison in respect to the particular issue to which the test is directed.” 

(i) Any differences must be explained; workings of demo must be shown.

(ii) Motion picture of tests inadmissible—not portraying original facts in controversy

(iii) Test drive inadmissible- limited probative value, ∏s rep not there

4. Knihal V. State PHOTOGRAPHS (D convicted of murder at bar; photographs of bar taken hours after shooting entered in evidence; only other evidence is that D owned bar and a description of the space.)

(a) Rule: 

(i) Documentary evidence is admissible in general, but must be verified/authenticated by some other evidence; form of authentication differs w/type of evidence.

(ii) General rule re pictoral communications: “Photos are generall inadmissible as original or substantive evidence.  They must be sponsored by a witness or witnesses whose testimony they serve to explain and illustrate.  We must somehow put a testimonial human being behind [a photo] before it can be treated as having any testimonial standing in court.”  To be admissible, any “pictoral communication” of a qualified witness (maps, diagrams, drawing, models and photos) must be made a part of some qualified person’s testimony.  

(iii)  Rule for photos: The photographer must testify to:  

(a) accuracy of representation at the time 

(b) machine is able to make the record

(c) machine actually functioned to make the record

(b) Rationale: photo inherently has missing elements b/c POV is selective; elements have to be supplied by the photographer.

(c) Holding: the photos “spoke for themselves” – highly prejudicial.  “As to who and what they showed, they did not have behind them tht estimony of any witness supported by the sanctity of an oath, nor were they subject to the tests of cross-examination.” Their admission was an error.

(d) Other cases
(i) ATM pictures are self-authenticating.  U.S. v. Fadayini.
(ii) “Prejudice” d/n necessarily exclude if otherwise probative

(a) Inflammatory/gruesome. Hurst v. State.
(b) Disprove other evidence.  U.S. v. Laughlin (photo of D smoking pot among plants and piles of cash admissible to rebut recreational use testimony). 

(iii) Cameras lie even if properly functioning (angles, lighting)—should be accounted for.  Heimbach v. Peltz.
5. Bannister v. Town of Noble, Okl. FILMS  (“Day in the Life” film showing effect of catastrophic injuries from accident.)

(a) Concerns: typicality, faking it, impressionability, limitations of cross.

(i) “Motion pictures must be premised by a foundation of accuracy and fairness.  A film depicting the victim in unlikely circumstances or performing improbable tastks cannot be said to fairly portray a typical day of the victim.  The probative value of a film is greatest, and the possibility of prejudice is lowest, when the conduct portrayed is limited to ordinary, day-to-day situations.”  

(ii) “Exagerated difficulty in performing ordinary taks presents a danger of prejudice.  Additionally, conduct that serves little purpose other than to create sympathy for the P is highly prejudicial.”  

(b) Test: case-by-case balancing of probative value v. prejudice. “The prejudicial effect of a videotape is to be decided on a case by case basis.  The court must decide whether the probative value of a film outweighs the possibility of prejudice.”

(i) Admissible for probative value if 

(a) demonstrates actual workings of P’s body;

(b) testimony of accuracy; 

(c) testimony that it’s representative of whole day.

6. U.S. v. Carbone TAPE RECORDINGS (Cocaine distribution conspiracy; tape recordings (body mic and wiretap) and transcripts introduced.  Issue: proper authentication of tape recordings)

(a) Holding: Enhanced tapes were properly admitted into evidence; their authentication process was satisfactory; transcripts are an acceptable jury aid.  “We have upheld the use of composite tapes as evidence… As long as the tape recording is properly authenticated, we see no reason why a recording that has been enhanced to improve its audibility by filteringout background noises and improving the clarity of the voices should not also be allowed in evidence.  There is no basis for finding as a matter of law that the enhancement process rendered exhibits 15 and 19 inaccurate and untrustworthy.  Brady, a self employed electrical engineer specializing in developing surveillance equipment for law enforcement agencies, testified for the government.  He explained the filtration and enhancemenet process; it was his opinion that neither process altered or distorted the words recorded.” 

(b) Rule: Burden on proponent to establish that the tape recordings accurately reproduce the conversations that took place; then it switches to opponent to prove not

(i) accurate (correct reproduction)

(ii) authentic (of this conversation) 

(iii) trustworthy (not tampered with)

(iv) Example:
(a) body mike: can be authenticated by one of the speakers

(b) wiretap: no eyewitness to recognize voice, only 3rd party listening in

(c) DA describes how machinery works

(d) Expert testimony to operation 

(e) Testimony of person present identifying voices

1. Rule 901(b)(5): anyone who has heard voice before can ID

(f) Contents relevant to this conspiracy case (agent sent to join; testimony of person miked)

(g) Inaudibility and enhancement are not bars per se

1. court determined not too inaudible

2. engineer explained accuracy of enhancement.  

(h) Transcripts and translations should be authenticated.  Use of transcripts as an aid to following recordings is allowed, if taken from the jurors afterwards.

7. Problem 3 (in Carbone what must be done to introduce the tape recording)

(a) Relevance of contents of recording 

(b) Reliability of tape recording

(i) Body mic

(a) Describe how machinery works

(b) Testimony that it did work and is complete

(c) Contents relevant to this conspiracy case (agent sent; testimony of conspirator)

(d) Recording of this conversation 

(e) Not tampered with 

(ii) Wiretap

(a) Installation, at what time, where

(b) Capable of making recording

(c) It did make the recording: complete and accurate

(d) Not tampered with

(e) Hard thing is identifying voices (e.g. by reference to body mike)

8. Problem 4 (foundation for admission of film from videotape mounted on police car)

(a) Rules for mechanical recordings all the same.  Difference here is that nobody is behind the machine.

(b) To authenticate, need:

(i) Testimony of person installing the cameras to establish point of view.  See 901(b)(9): process

(ii) Testimony identifying people on tape

(iii) Continuity of tape is helpful

(iv) Show not tampered with 

E. Documentary Evidence

1. Authenticity

(a) FRE Art. 9

(i) FRE 901 (see above)

(ii) FRE 902 Self- Authentication (i.e. public docs, newspapers, trade inscriptions) 

(iii) FRE 903 subscribing witness’s testimony unnecessary, unless req by jurisdiction (wills in some states)

2. Keegan v. Green Giant Co. (P wants to introduce writings from can of peas to show it’s GG’s can (daughter swallowed metal))
(a) Controversy: P’s contended that the can with label should have ben admitted as evidence for the purpose of showing that the Green Giant company was the distributor of the cam of peas and for the further purpose that the can of pease by reasonable inference was packed by the defendant, GGC, and that the jury should have had an opportunity of determining if these were the facts.  The D argued that the can should not have been admitted without extrinsic evidence connecting the D with the case other than through the medium of the label on the can.  
(b) Question: Was the can admissible in and of itself as evidence to prove that the D manufactured, packed and distributed the peas? 
(c) Holding: NO.  Inadmissible b/c technically d/n prove it’s GG’s can (GG stamp, label, numbers stamped on bottom).  In all the cases P cited to prove that a label is sufficient to establish that the company whose name and other information appears upon the label is the manufacturer and packer of the contents of the can involved ADDITIONAL evidence in identifying the defendants with being the manufacturer, packer or distributor of the product. 
(d) P would have to establish it’s GG’s can through pretrial discovery to trace it.
(e) Dissent: “Day in and day out every one of us accepts the label on canned food products as sufficient proof of the brand and the producer or distributor.  How else can we identify as a practical matter trypes and brands of canned food products? We are urged by every method of publicity to purchase brande products by the label.  Further, it is commin knowledge that the misue of a trademark and the misbranding of food products are serious offenses under Federal laws designed to protect all concerned from producer to consumer… Surely we may assume that the D does in fact distribute a product of the type described in the label.  If this were not so, it could readily have disposed of the case.  There is no suggestion by the D that such is not the fact. There are imprinted on the bottom portion of the can certain letters and numbers.  They have no meaning to the purchaser. A distributor can readily tell us whether they identify its own products.” 
3. Now “trade inscriptions” are self-authenticating.  R 902(7)—low probability they are not authentic
(a) Knockoffs are criminal 
(b) If it were a knockoff, GG could easily show it via the distributor’s imprint
(c) Cf. newspapers and periodicals; notaries; sealed documents; commercial papers (but not every corporate memo)
(d) Burden on opponent to show self-authenticating document is phony
4. Methods of Proving Authenticity of a WRITING (p.203)  4 key ways:

(a) Admissions of authenticity (stipulations, hearings)

(b) Testimony by the asserted writer
(c) Testimony who saw the writer writing;

(d) Circumstantial evidence of authenticity; 

(i) Unsystematized situations- case-by-case

(ii) Systematized- proof of proper custody, opinion as to handwriting, reply doctrine and ancient document rule

(a) Writing that purports to be an official record and that is proved to have come from proper public office where such papers are kept is generally considered to be sufficiently authenticated

(b) Both lay witnesses and experts may testify to their opinions respecting authorship or genuineness of writings, subject to proof of proper qualification

1. Lay witnesses: reasonable familiarity w/ handwriting required, but lay witness cannot compare samples, b/c jury is just as qualified to do this.

(e) Handwriting
(i) E.g. signatures necessary to prove receipt of document and awareness of contents
(ii) Authentication can be by
(a) Admission 
(b) Person present at time written
(c) Testimony of someone who recognizes the writing (no comparison allowed)
(d) Expert witness (query what this “special knowledge” is—systematic study of what makes writings alike)
(e) Other (get creative) & special statutes (W 203)
(f) Distinctive characteristic together with circumstances.  R 901(b)(4)
1. Hypo: person found dead w/name of personal enemy written in blood; no one to authenticate the writing—if you verify blood type, seems unlikely someone else wrote it (?)
(g) Reply letter doctrine: authentication of document that is a reply to a duly authenticated document
1. can authenticate corporate document by showing it came out of file where it would be expected to be

5. FRE Art. 10: BEST EVIDENCE RULE:  For purpose of proving content of a WRITING, the original writing itself is regarded as the primary evidence and secondary evidence is inadmissible unless failure to offer the original is satisfactorily explained.  When litigant has several ways to prove a proposition of fact, and him to produce most reliable and enlightening evidence he can get.

(a) FRE 1002 To prove the content of a writing, recording or photograph, the original writing, recording or photograph is required, except as otherwise provided in these rules.

(b) FRE 1001 Writings and recordings consist of letters, words or numbers, or their equivalent, set down by handwriting, typewriting, printing, photostating, photographing, magnetic impulse, mechanical or electronic recording or other form of data compilation; duplicates made from same impression, matrix, etc. can become the original unless 1) a genuine q is raised as to the authenticity of the original or 2) in the circumstances it would be unfair to admit the duplicate in lieu of the original.

(i) Rule seldom applies to ordinary photographs b/c the witness will often adopt the picture as his testimony, though where the content of a photograph, motion picture or x-ray picture are at issue, FRE applies.

(c) FRE 1004 The original is not required, and other evidence of the contents of a writing, recording or photograph is admissible if 1) originals lost or destroyed (not in bad faith); or 2) original not obtainable; or 3) original in possession of opponent; or 4) the writing is only related to collateral matters, not a controlling issue.

(d) FRE 1005 Contents of an official public record, or of a doc authorized to be recorded or filed and actually recorded or filed, including data compilations in any form, if otherwise admissible, may be proved by copy, certified as correct in accordance w/ rule 902 or testified to be correct by a witness who has compared it w/ the original.  If a copy w/ complies cannot be obtained by the exercise of reasonable diligence, then other evidence of the contents may be given.

(e) FRE 1006 Summaries of voluminous writings may be presented- the originals or duplicates shall be made available for examination, copying or both by other parties at reasonable time and place- court my order that they be produced in court.

(f) FRE 1007 Contents of writings, recordings or photos may be proved by testimony or deposition of the party against whom offered or by that party’s written admission, w/o accounting for the nonproduction of the original.

(g) FRE 1008 trier of fact decides issues of existence, originality, etc

6. Seiler v. Lucasfilm (P claims Lucas stole his “Garthian Striders” drawn before, but copyrighted after)
(a) Holding: Blown-up reproductions of originals are not admissible.  “P had purposefully destroyed or withheld in bad faith the originals, and fabricated and misrepresented the nature of his reconstructions.”  
(i) The drawings were the equivalent of a “writing”.  “Seiler’s drawings were ‘writings’ within the meaning of the best evidence rule; they consist not of ‘letters, words, or numbers’ but of ‘their equivalent’.  To hold otherwise would frustrate the policies underlying the Rule and introduce undesirable inconcsistencies into the application of the Rule.”  
(ii) Unavailability of originals in bad faith — NEVER a sufficient explanation that they were tossed thinking unprofitable 
(a) had P shown that the originals were not lost or destroyed in bad faith, his reconstructions would have been admissible and then their accuracy would have been a question for the jury.
(iii) No way to prove substantial similarity  
(b) Rationale of rule
(i) “The best evidence rule requires not, as its common name implies, the best evidence in every case but rather the production of an original document instead of a copy.  Many commentators refer to the rule not as the best evidence rule but as the original document rule… In the days before liberal rules of discovery and modern techniques of electronic copying, the rule guarded against incomplete or fraudulent proof.  By requiring the possessor of the original to produce it, the rule prevented the introduction of altered copies and the withholding of originals… The modern justification for the rule has expanded from prevention of fraud to a recognition that writings occupy a central position in the law.   [Today,] the importance of previse terms of writings in the world of legal relations, the fallibility of the human memory as reliable evidence of the terms, and the hazards of inaccurate or incomplete duplication are the concerns addressed by the best evidence rule.” 
7. Problem 5
(a) Unfair competition action
(b) 2 writings; no USX witnesses will be called 
(i) Carbon copies of shipping docs from USX to “Sharp’s Saws” received by your client
(ii) Original shipping documents for order your client made that were shipped to Sharp’s Saws, obtained after fax sent to USX to fix error
(c) Prove shipment intended for Jerry rerouted to your client
(i) Subpoena order made by Jerry
(ii) d/n have to have original
 
(d) Prove shipment intended for your client rerouted to Jerry Sharp
(i) Fax to USX self-authenticating, or put on your own witness
(ii) Reply letter doctrine: shipment in “response” unlikely to have come from someone else
(iii) Testimony of receipt from USX

V. PROFESSIONAL RESPONSIBILITY II

A. Ethical Obligations Concerning Physical Evidence

1. ABA Rule 3.4: “Fairness to Opposing Party and Counsel”. A lawyer shall not (A) unlawfully obstruct another party’s acess to evidence or unlawfully alter, destroy, or conceal evidence. A lawyer shall not, and shall not counsel: (b) the falsification of evidence, (c) knowingly disobey a court order, or the rules (d) make frivolous discovery requests, or fail to comply with discovery requests. (d) allude to a matter in trial which the lawyer does not reasonably believe is relevant or supported by admissible evidence (f) the attorney can’t counsel someone not to give relevant information to opposing counsel, unless (1) the person is a relative, employee or agent (2) the lawyer reasonably believes that the person’s interests will not be adversely affected.  

2. DR 7-101: Representing a Client Zealously. (A) A lawyer shall not intentionally: (1) Fail to seek lawful objectives of his client through reasonably available means permitted by law (b) A lawyer does not violate this rule by acceding to reasonably requests of opposing counsel, avoiding offensive tactics, or treating all persons involved in the legal process with courtesy and consideration. (2) Fail to carry out an employment contract (unless lawyer withdrawal) (3) Prejudice or damage his client. (B) A lawyer may (1) exercise profession judgment to waive or fail to assert a right or position of his client, (2) Refuse to aid or participate in conduct that he believes to be unlawful, even if there is some support for the argument that the conduct is legal.

3. DR 7-102: Representing a Client Within the Bounds of the Law. (A) A lawyer shall not (1) file a suit, assert a position, conduct a defense, delay a trial, or take other action which he knows will merely harass or maliciously injure another (2) knowingly advance a claim that is unwarranted under existing law, unless the lawyer can provide a good faith argument, (3) conseal or knowingly fail to disclose that which he is required by law to reveal; (4) knowingly use perjured testimony or false evidence, (5) knowingly make a false statement of law or fact (6) participate in the creation/preservation of evidence which he knows it is false (7) counsel or assist client in conduct the attorney knows to be illegal or fraudulent (B) a lawyer who receives information that clearly shows (1) a fraud by client: the lawyer must call on client to rectify the fraud, or lawyer must tell affected partied if info is not privileged (2) fraud by third party: lawyer must inform the court.

4. Real Evidence

(a) 3 “untidy” doctrinal categories

(i) Ethical obligations when dealing w/ real evidence

(ii) Obligations under the criminal law (i.e. obstruction of justice and similar statutes)

(iii) Interplay b/n real evidence and atty-client privilege

(b) In Re Ryder (Ryder saw and transferred to his possession cash and a shotgun, that were damning evidence against his client.)

(i) Holding: Court determined that Ryder was concealing evidence in violation of  Rule 3.4 and was suspended but not disbarred.   Ryder had no duty to help the prosecutor, but netierh could he hinder it by moving the evidence to his lockbox, where discovery was less likely.  
(a) Rule 3.4 forbids a lawyer “unlawfully [to] alter, destroy or conceal a document or other material having potential evidentiary value”.  Nor can a lawyer assist another person in doing so.  
(b) Lawyers are not immune to obstruction charges arising out of the representation of a client.

(c)  “In helping Cook to conceal the shotfun and stolen money, Ryder acted without the bounds of the law.  He allowed the office of attorney to be used in violation of law. The scheme which he devised was a deceptive, legalistic subterfuge – rightfully denounced by the canon as chicane… There is much to be said, however, for mitigation of the discipline to be imposed.  Ryder intended to return the bank’s money after his client was tried.  He consulted reputable persons before and after he placed the property in his lockbox, although he did not precidely follow their advice.”

(ii) Chevigny: What happens if the client gives you contraband?  You obviously can’t take it into possession. The best thing to do is just refuse to take it.

(c) People v. Meredith (D told his lawyer that he had partially burned the victim’s wallet and thrown it in a particular trash can.  The defense lawyer’s investigator retrieved the wallet and admitted it into evidence.  

(i) Question: The prosecution acknowledged that the attorney-client privilege protected the conversations between D and his counsel and the investigator.  The question was whether the LOCATION of the wallet, the PRODUCT of a privileged communication, was protected under the attorney-client privilege.  

(ii) Two competing policy concerns: The case presented the court with competing policy considerations.  On the one hand, to deny protection to observations arising from confidential communication might chill free and open communication b/n atty and client and might inhibit counsel investigation of client’s case.  On other hand, cannot extend atty-client priv. so far that it renders evidence immune from discover and admission merely b/c the defense seizes it first. 

(a) “The fundamental purpose of the attorney-client privilege is to encourage full and open communication between client and attorney.  Judicial decisions have recognized that the implementation of this policy requires that the privilege extend not only to the initial communication between client and attorney but also to any information which the attorney or his investigator may subsequently acquire as a direct result of that communication.”

(b) Case cited (but contrary outcome?): State of West Virginia v. Douglas: trial court erred in admitting an attorney’s testimony as to the location of a pistol which he had discovered as the result of a privileged communication from his client.  “All that the attorney knew about this pistol, or where it was to be found, he knew only from the communications which had been made to him by his client confidentially and professionally, as counsel in this case. And it ought, therefore, to have been entirely excluded from the jury.  It may be, that in this particular case this evidence tended to the promotion of right and justice, but as well said in Pearce v. Pearce, ‘truth like all other good things may be loved unwisely, may be pursued too keenly, may cost too much’.”    Also, in State v. Olwell, the court concluded that defense counsel should deliver the physical evidence to the prosecution, but should not reveal the source of the evidence.

(iii) Holding: Whenever defense counsel removes or alters evidence, the statutory privilege does not bar revelation of the original location or condition of the evidence in question.   “We thus view the defense decision as a tactical choice.  If defense counsel leaves the evidence where he discovers it, his observations derived from privileged communications are insulated from revelation.  If, however, counsel chooses to remove evidence to examine or test it, the original location and condition of that evidence lose the protection of the privilege” 

(iv) Why can’t the attorney in Meredith just give it back to the client, like in Vanity Ink?  

(a) Because the location of the wallet is at issue (it was stolen), and also it isn’t the property of the client.  

(v) Paul Chevigny: A lawyer can escape a turnover obligation simply by not taking possession of the item.  

(vi) P.468: is an ordinary phone bill evidence that must be turned over? 

5. E-Discovery

(a) Zubalake v. UBS Warburg 
(i) Rule: A party’s discovery obligations do not end with the implementation of a “litigation hold” – to the contrary, that’s only the beginning.  Counsel must oversee compliance with the litigation hold, monitoring the party’s efforts to retain and produce the relevant documents.  Proper communication between a party and her lawyer will ensure 1) that all relevant information is discovered, 2) that relevant information is retained on a continuing basis, and 3) that relevant non-privileged material is produced to the opposing party.  

(ii) This is not to say that counsel will necessarily succeed in locating all relevant sources, or that later discovery of new sources is evidence of lack of effort. But counsel and client must take some reasonable steps to see that sources of relevant information are located.
(a) First, counsel must issue a litigation hold at the outset of litigation.

(b) Second, counsel should communicate directly with key players in the litigation.

(c) Finally, counsel should instruct all employees to produce electronic copies of their relevant active files.
6. Vanity Ink  (You are a criminal defense attorneys representing Chester, who is accused of tax fraud; backdating some transactions to make them look like they were completed months earlier, thereby getting more lenient tax treatment.  The ink used on the documents is a strange color purple – turns out its custom made.  The gov’t. cant find it anywhere.  One day Chester comes to give you resumes of character witnesses – in the process he leaves his pen – turns out it has that color – what do you do with it?)

(a) Options
(i) You can’t throw the pen away: that would be obstructing justice, and a violation of Rule 3.4.  This is clearly relevant (material), and you can’t destroy evidence (even if the proceeding hasn’t started yet).  

(ii) What if the lawyer does nothing (hang onto it and shut up…)?  Or send it back to the client? If you hint to the client that it ought to be destroyed, you might be obstructing justice.  But if you just return it, it probably isn’t a problem.  
(iii) You could also turn it over to the prosecution, but that hurts your client.  So (1) you can’t destroy it, (2) you don’t want to keep it (see Meredith) (3) you can give it back to owner since it is not illegal to possess it.

VI.   EVIDENCE III: 

A. Testimonial Evidence

1. Problems of witness testimony (Academic literature/Loftus)

(a) Generally: Both the psychological literature and actual cases in which innocent persons have been convicted demonstrate the unreliability of eyewitness identification.  Notwithstanding the unreliability of eyewitness identifications, juries apparently often give them considerable weight.  

(i) Fear of conviction of the innocent and consciousness of the unreliability of eyewitness identification led the Supreme Court to hold in Gilbert v. California that an identification made at a lineup held without D’s counsel being present must be excluded at trial.  Furthermore, an in-court identification following a lineup at which counsel was not present, the Court held, was also inadmissible unless the prosecution could establish by clear and convincing evidence that the in-court identification had a source independent of the lineup.  These results were reached through an interpretation of the Right to Counsel and Confrontation Clauses of the 6th Amendment. 

(ii) However, reviews of lower court decisions applying the due process right show that the Supreme Court’s formulation of the right has been vaue enough that in practice these rights seldom function as a significant barrier to the admission of relevant identification testimony.  

(iii) Reliability of in-court identifications? The courtroom is a highly suggestive setting.  With the defendant sitting at the counsel table, a witness called upon to point out the person who committee thte crime undoubtedly will understand that the D is the person suspected by the authorities and very likely make an identification influenced by this realization.  Cross examination? Constitutional objection to in-court identification probably will elicit the response that although courtroom conditions may be suggestives, counsel has an opportunity to emphasize this suggestiveness in cross exmination of the witness and argument to the jury.  Comentators have noted, however, that cross examination is less effective in exposing the weakness of identification testimony than other sorts of testimony.   After all, the witness himself is often unconscious of the elements that make eyewitness identification unreliable. 

(iv) No studies on eyewitness identification by witnesses who were also VICTIMS of the crime.

(v) Alternatives to remedy unreliability of eyewitness identification (p.249)
(a) Corroboration 

(b) Requirement of cautionary jury instructions

(c) Introduction of expert evidence re unreliability of eyewitness identification.   However, many appellate decisions have held the exclusion of expert testimony on the unreliability of eyewitness testimony not an abuse of discretion UNLESS the idetification was the CENTRAL ISSUE in the case.  

(b) Perception: The mind does not objectively record events like a camera, but is subjectively conditioned by factors including (i) assumptions and expectations (shaped by personal experiences and needs); (ii) background mental state (how tired or alert); and (iii) intentional attentiveness to/importance of the event. 

(c) Memory: Perceptions are not fixed in memory, but are susceptible to distortion in direct proportion to the passage of time. 

(i) Change in expectations. New experiences following the initial perception, and not necessarily related to it, may alter the witness’ assumptions/expectations and thus change the remembered perception. 

(ii) Suggestion. The introduction of new information may cause an event to be remembered differently from the original perception. When new information is introduced in connection with the prompting of a memory, that memory can become anchored with this new info. 

(a) While suggestion of new information can be done directly (“are you sure you didn’t see…”), it is especially insidious when suggested facts are hidden in questions. E.g., “How fast were the cars going when they smashed?” gets more confirmations that there was broken glass than “How fast were the cars going when they hit?”

(b) Suggestibility is directly proportionate to the sympathy of the witness for the questioner. E.g. apparent theft in public place; “did you see perpetrator take a tape recorder?”; many say yes; they don’t say no b/c they are sympathetic to the victim

(d) Summary: factors to consider in assessing reliability of eyewitness testimony

(i) Length of time viewing (problem: recollection of time is not at all accurate—usually shorter than remembered)
(ii) Attention witness was paying
(iii) Relation to a prior description (if earlier one contradicted by later one, suggests introduction of new information)
(iv) Length of time before ID
(v) Certainty of witness as to identification (uncertainty is probative, but certainty is problematic b/c social pressure to be certain, & b/c cross-examination is ineffective in undermining credibility in this regard)

2. Legal Elements of Competence

(a) FRE 601 General Rule of Competency: Every person is competent to be a witness (except as otherwise provided in these rules and where state law applies to a claim or defense)

(b) FRE 602 Lack of Personal Knowledge: A witness may not testify to a matter unless evidence is introduced sufficient to support a fining that the witness has personal knowledge of the matter- this may, but need not consist of the witness’ own testimony.  This rule is subject to the provisions of rule 703, relating to opinion testimony by expert witness

(c) TEST for competence: whether the witness has the capacity to observe, recollect and communicate (Schneiderman).  Chevigny’s definition: “observe, remember and relate”

(i) Judge v. jury: Gray area at the margin between questions of competency – to be determined by the court – and the weight to be attached to that witness’ testimony – to be determined by the finder of fact). These questions are generally best left to the fact finder (Schneiderman).

(ii) A witness who has a severe commucation disability may nevertheless be found competent to testify where the fact finder can reasonably determine which answers are responsive and what those answers mean. (Schneiderman)  In the absence of these circumstances, witnesses with communication disabilities can be excluded.  (People v. White)

(d) Schneiderman v. Interstate Transit Lines (P badly injured when D bus struck his auto- could barely speak coherently and intelligently- even at trial.  Sometimes P’s answers lacked consistency and at times were incoherent and meaningless.  Issue: was P competent to testify? YES) 

(i) This is a question of degree of competency, and thus, weight of the testimony.  It is simpler and safer to let the jury perform the process of measuring impeached testimony and sifting out traces of truth. 

(a) “The question of the competency of a witness and the credit to be attached to his testimony are closely related and should not be confused.  The question of competency is for the court, and the weight to be accorded the testimony is for the jury.   [Quoting Wigmore on Evidence: ‘The tendency of modern times is to abandon all attempts to distinguish between incapacity which affects only the degree of credibility and incapacity which excludes the witness entirely.  The whole question is one of degree only, and the attempt to measure degrees and to define that point at which total incredibility ceases and credibility begins is an attempt to discover the intangible…. It is simpler and sager to elt the jury perform the process of measuring the impeached testimony and of siting out whatever traces of truth may seem to be contained in it.’”

(ii) Test for competency: Did witness has the capacity to observe, recollect and communicate?

(e) People v. White (D convicted of stealing property from a woman in a nursing home who could not speak- could communicate by raising knee if answer was yes, and identified D through this method. Conviction reversed)

(i) While record may not establish total incompetency of eyewitness, court of opinion that her condition was such that defendant could not get a fair trial.

(a) Cross-examination was unduly restricted, and the identification was not complete and cannot test influence of others.

3. Opinion and Expert Evidence

(a) Basic approach to both lay and expert testimony: admit lay and expert opinions when helpful to trier of fact.

(b) FRE 704 Opinion on Ultimate Issue  (a) Except as provided in subdivision (b), testimony in the form of an opinion or inference otherwise admissible is not objectionable b/c it embraces an ultimate issue to be decided by the trier of fact (b) NO expert witness testifying with respect to the mental state or condition of a defendant in a criminal case may state an opinion or inference as to whether the defendant did or did not have the mental state or condition constituting an element of the crime charged or of a defense thereto.  Such ultimate issues are matters for the trier of fact alone.

(c) Lay testimony
(i) FRE 701 Opinion Testimony by Lay Witness:  Non-expert witness’s testimony in form of opinions or inferences is limited to those opinions or inferences which are 

(a) rationally based on the perception of the witness (firsthand knowledge); and

(b) helpful to a clear understanding of the witness’ testimony or the determination of a fact in issue (helpful in resolving issues)

(c) NOT based on scientific, technical or other specialized knowledge w/in scope of FRE 702 (d/n b/n testimony, not witness)

(d) (objective: putting trier of fact in possession of an accurate reproduction of event)

(ii) General: Lay witnesses may only testify to observed facts. Opinions/conclusions of lay witnesses are excluded because they are not more qualified than the fact-finder to make inferences from the facts they have observed. 
(a) The line b/n opinion and fact is at best only one of degree and cross-ex can bring out flaws.  Wigmore says exclusion of opinion evidence has been carried beyond reason.

(b) Appropriate for lay witness to express opinion as to age b/c mannerisms and facial features, etc are notoriously difficult to describe accurately- everyone has an opinion on age.

(iii) Gladden v. State (D found guilty of DWI. Arresting officer had testified that D appeared drunk while driving.  Court decided that it was fine for the officer’s opinion to be admitted.)

(a) Rule: All testimony must be based on a witness’ observation of the matter about which he is testifying.  Lay opinion evidence can be excluded where witness had no opportunity for observation.  Where even a slight opportunity for observation is shown, however, witness is competent to testify about what he observed. The weight to be attached to that testimony is a jury question.

(d) Expert Evidence
(i) Rationale: Opinions of experts are admissible to the degree that experts possess specialized knowledge enabling them to make sophisticated inferences on which the fact-finder might rely.  It does not have to be a conclusion the fact-finder could not have made on its own.
(ii) Expert qualifications: Witness must have enough theoretical training and/or empirical experience to qualify them to draw conclusions about the subject.

(iii) Test for expert knowledge: Daubert
(a) Prior to Daubert, courts applied Frye test to determine admissibility of expert opinions based on scientific technique –  admissibility depended on its being “generally accepted” as reliable in the relevant scientific community, which is itself dependent on verification and scrutiny through publication and peer review.

(b) In Daubert, FRE 702 was held to supersede the Frye test.  Scientific, technical or specialized knowledge need not be “generally acceptable” to be admissible; it need only assist the trier of fact to understand the evidence or to determine a fact in issue.

(c) Under Daubert, courts have a gatekeeping responsibility to determine whether proposed testimony meets the requirements of FRE 702. They should inquire into whether:

1. the reasoning or methodology underlying the testimony scientifically valid. Elements of this inquiry include:

a. whether it can be, and has been, tested in conformity with the scientific method

b. the known or potential rate of error and the existence and maintenance of standards controlling the technique’s operation.

c. whether it has been subjected to peer review and publication, and the degree of “general acceptance” it enjoys in the scientific community. NOTE: Under this flexible analysis, peer review, publication and community acceptance are relevant, although not dispositive, considerations.

2. that reasoning or methodology can be properly applied to the facts in issue.

(iv) Form of question: Experts can answers questions in hypo or direct format. (Rabata)
(v) Daubert (Children w/ birth defects- allegedly caused by drug.  Issue: Standard for admitting expert scientific testimony in a federal trial)

(a) Old Frye test: expert opinion based on a scientific technique is inadmissible unless the technique is “generally accepted” as reliable in the relevant scientific community.

(b) Frye test superseded by FRE

1. Rule 402 as baseline

2. Rules 702- no general acceptance pre-req

3. Rules have a liberal thrust of general acceptance

a. “The drafting history [of the rules] makes no mention of Frye, and a rigid ‘general acceptance’ requirement would be at odds with the ‘liberal thrust’ of the Federal Rules and their ‘general approach of relaxing the traditional barriers to ‘opinion’ testimony.”  Weinstein: “The Rules were designed to depend primiarly upon lawyer-adversaries and sensible triers of fact to eavlue conflicts.”  “Give the Rules’ permissive backdrop and their inclusion of a specific rule on expert testimony that does not mention ‘general acceptance’, the assertion that the Rules somehow assimilated Frye is unconvincing.  

(c) The limitation of Rule 702 is not in a “general acceptance” standard, but its “helpfulness standard”.  702s “helpfulness standard” requires valid scientific connection.  Judge must determine at outset, pursuant to Rule 104(a), whether expert is proposing to testify to (1) scientific knowledge that (2) will assist trier of fact to understand or determine an issue (reliable foundation and relevant).  This entails a preliminary assessment of whether the reasoning or methodology underlying the testimony is scientifically valid and of whether that reasoning or methodology properly can be applied to the facts in issue. 

1. Rationale: “That these requirements are embodied in Rule 702 is not surprising. Unlike an ordinary witness, an expert is permitted wide latitute to offer opinions, including those that are not based on first-hadn knowledge or observation.  Presumably, this relaxation of the usual requirement of first-hand knowledge is premised on an assumption that the expert’s opinion will have a reliable basis in the knowledge and experience of his discipline.” 

(d) No “free for all”:  Can rely on cross ex, presentation of contrary ev and careful instruction on burden of proof.  Additionally, in the event the trial court concludes that the evidence presented supporting a position is insufficient to allow a reasonable juror to conclude that the position more likely than not is true the court is free to direct a judgment.  These conventional devices, rather than wholesale exclusion under an uncompromising ‘general acceptance’ test, are the appropriate safeguards where the basis of scientific testimony meets the standards of Rule 702. 

(vi) Rabata v. Dohner (Personal injuries from auto accident. Judgment for plaintiff. On direct asked opinion as to position/speed of vehicles. Issue: expert testified on ultimate issue of fact without a hypothetical question.  Court said that was proper.)

(a) Holding: Experts may give an opinion in answer to a direct as contrasted to a hypothetical question, where the facts upon which they rely are either undisputed or are the result of firsthand knowledge or from evidence introduced at trial and seen or heard by him.

(b) Rationale
1. Although separation of premises from the conclusion of an expert opinion is useful in principle, lengthy hypotheticals can bore/confuse the fact-finder and tend not to clarify foundation of the expert opinion.

2. The foundation for such an opinion can be probed on cross-examination.  Job of opponent is to test the foundation upon which the expert opinon is based.

(vii)   FRE 702 Testimony by Experts

(a) If scientific, technical, or other specialized knowledge will assist the trier of fact to understand the evidence or to determine a fact in issue, a witness qualified as an expert by knowledge, skill, experience, training, or education, may testify thereto in the form of an opinion or otherwise, if:

1. the testimony is based upon sufficient facts or data; and

2. the testimony is the product of reliable principles and methods; and

3. the witness has applied the principles and methods reliably to the facts of the case 

(b) (Amended in response to Daubert - trial judges have responsibility of acting as gatekeepers to exclude unreliable expert testimony) Daubert set forth a non-exclusive checklist to use in assessing reliability of scientific expert testimony & possibly non-scientific:

1. whether expert’s technique or theory can be or has been tested- assessed for reliability

2. whether technique or theory has been subject to peer review and publication

3. the known or potential rate of error of the technique or theory when applied

4. the existence and maintenance of standards and controls 

5. whether the technique or theory has been generally accepted in the scientific community

(c) Other factors courts have used

1. is expert testifying about matters growing out of research conducted independent of litigation or did they develop opinion just for sake of testifying

2. whether expert unjustifiably extrapolated from an accepted premise to unfounded conclusion

3. whether expert has adequately accounted for obvious alternative explanations

4. whether expert is being as careful as he would be in regular professional work

5. whether field of expertise claimed by expert is known to reach reliable results for the type of opinion the expert would give 

(d) Rule broad enough to permit testimony of opposing experts.

(e) Expert may be qualified on basis of experience- but expert must explain how experience led to conclusion.

(f) Expert does not always give opinion- sometimes just gives principals, etc which trier can apply to facts. 

(g) Admissibility of all expert testimony is governed by principals of FRE 104(a)- proponent has burden of establishing that the pertinent admissibility reqs are met by a preponderance of the evidence.

(viii) FRE 703 Bases of Opinion Testimony by Experts: The facts or data in the particular case upon which an expert bases an opinion or inference may be those perceived by or made known to the expert at or before the hearing.  If of a type reasonably relied upon by experts in the particular field in forming opinions or inferences upon the subject, the facts or data need not be admissible in evidence in order for the opinion or inference to be admitted.  Facts or data that are otherwise inadmissible shall not be disclosed to the jury by the proponent of the opinion or inference unless the court determines that their probative value in assisting the jury to evaluate the expert’s opinion substantially outweighs their prejudicial effect 

(ix) FRE 705 Disclosure of Facts or Data Underlying Expert Opinion  The expert may testify in terms of opinion or inference and give reasons therefore without first testifying to the underlying facts or data, unless the court requires otherwise.  The expert may in any event be required to disclose the underlying facts or data on cross-examination.

(a) Cross-examination can bring out supporting data- foundation requirement and FRCP 26(b)(4) make this more feasible

(x) FRE 706 Court Appointed Experts  (a) Appointment- a court may enter an Order to Show Cause explaining why an expert witness should not be appointed: on its own motion or on the motion of any party; the court may request the parties to submit nominations for potential experts; the court may appoint expert witnesses that are either: agreed upon by the parties or selected by the court; The expert must consent to act and the court must inform the experts of its duties either in writing (copy must be filed with clerk) or at a conference where the parties can participate, and the expert witness must advise the parties of his/her findings; The witness’ depostition may be taken by any party; the witness may be called to testify by the court or any party and may be cross-examined by any party, including the party calling the witness. (b) Compensation: reasonable sum allowed by court; gov usually pays for criminal and civil just compensation cases, in other civil cases, the parties pay according to court’s apportioning. (c) Disclosure of Appointment- the court has discretion to decide whether or not to tell the jury that the expert has been appointed. (d) Parties’ Experts of Own Selection- parties may still call their own experts 
4. Examination of Witnesses

(a) FRE 611 Mode and Order of Interrogation and Presentation

(i)  (a) Control by Court: The court shall reasonably control the mode and order of interrogating witnesses and presenting evidence.  Purpose: to make the interrogation/presentation effective in ascertaining the truth and to avoid waste of time and to protect witnesses from harassment or undue embarrassment. 

(ii) (b) Scope of Cross-Examination: Cross examination should be limited to the subject matter of the direct examination and matters affecting the credibility of the witness.  The court has discretion to allow questioning on other matters.

(iii) (c) Leading Questions
(a) Direct Examination: Leading questions may only be used if they are needed to develop the witness’ testimony; or, if a party calls either a hostile witness or adverse party or a witness identified with an adverse party.

(b) Cross Examination: Ordinarily leading questions are permitted.

(b) Leading questions generally prohibited on direct examination. 

(i) Rule.  Leading questions are questions that suggest the answer desired.  Leading questions are prohibited on direct examination (although sometimes permitted, where justified, as in Schneiderman).  However, use of leading questions is generally within the discretionary control of the trial court (Straub).  Why?

(a) A witness’ affirmation of the lawyer’s view of the facts does not best reflect to the fact finder the personal knowledge of the witness. 

(b) It suggestively influences the witness’ recollection with respect to the facts (Loftus again).

(ii) Reversal.  Where leading questions were used at trial, judgments may be set aside in exceptional circumstances, per Straub, where:

(a) The court’s control is lost or at least palpably ignored; and

(b) The conduct is a set piece running the length of the trial which produces a warped version of the issues as received by the jury.

(c) Straub v. Reading Co. (Proof of P’s claim as to accident and injury was by an unconscionably large extent of leading questions.)

(i) Use of leading questions is generally within the discretionary control of the trial court.

(ii) Where leading questions were used at trial, judgments may be set aside in exceptional circumstances, where:

(a) The court’s control is lost or at least palpably ignored; and

(b) the conduct is a set piece running the length of the trial which produces a warped version of the issues as received by the jury.

(d) Misleading and argumentative questions 

(i) Questions that contain a false assumption (e.g. “when did you stop beating your wife”) are prohibited under all circumstances.  Why?

(a) It is difficult for a witness to perceive and respond to misleading questions; therefore likely to give an answer that accedes to false assumption. Also, misleading information may anchor false information in witness’ memory (Loftus, yet again).

(ii) Argumentative questions result when the questioner puts impermissible pressure on the witness to change their testimony or continues to attempt to refresh the witness’s recollection when it is clear that it canot be refreshed.  

5. Refreshment of and Recorded Recollection

(a) FRE 612 Writing Used to Refresh Memory  A witness may use a writing to refresh her memory (1)while or (2) before testifying.

(i) Adverse Party’s Rights: For writings used for the purpose of testifying under this part 1, the adverse party may have the writing produced at the hearing or inspect the writing or cross-examine the witness on the writing or introduce relevant portions as evidence under (2) these are in court’s discretion.

(ii) If writing is claimed to be irrelevant to testimony: if there is a claim that the writing is irrelevant to the testimony, the court shall examine and cut out any such parts of the writing. The parts that were cut out shall be saved for the appellate court in the even of an appeal. 

(iii) IF writing not produced: In Non-Criminal cases: Court can make any order that justice requires.  In criminal cases, where prosecution does not comply, court can either strike the testimony or ceclare a mistrial if the court in its discretion determines that the interests of justice so require

(iv) Rule is subject to 18 USC 3500.

(b) FRE 613 Prior Statements of Witnesses

(i) Examining Witness Concerning Prior Statement: When questioning a witness about a prior statement (written or not) the atty does not have to show or disclose the contents of that prior statement to the witness.  On request, the atty has to show or disclose the contents of the statement to opposing counsel.

(ii) Extrinsic Evidence of Prior Inconsistent Statement of Witness: Extrinsic evidence of a prior inconsistent statement is only admissible if both the witness is given a chance to explain/deny the evidence and the opposite party is given a chance to interrogate the witness on the evidence, or the interests of justice otherwise require. 

(c) FRE 803(5) A recorded recollection  is not excluded by the hearsay rule, if:

(i) It concerns an issue that the witness had knowledge on; and

(ii) The witness can no longer remember enough to testify fully and accurately; and

(iii) It is made or recorded when the issue was fresh in the mind of the witness; and 

(iv) It correctly represents the witness’ knowledge.

(v) If admitted, the record may be read into evidence but may not itself be received as an exhibit unless offered by an adverse party.

(d) U.S. v. Riccardi  (W read a list of stolen stuff.  She testified that her recollection was refreshed and she presently recognized each item.  Court decided that the procedure followed by the attorney refreshing the witness’s memory was within the discretion of the trial court and no prejudicial error ensured.)

(i) Controversy
(a) D argued that the lists should not have been used because they were not made by the witnesses at or shortly after the time of the transaction while the facts were fresh in memory.  Also, the witnesses were not hostile to the government, and what the lawyer did, in fact, was to read off the lists as proof of the actual articles loaded on the vehicles.  

(b) P, on the other hand, asserted that the witnesses gave their independent recollection, which is admissible, albeit refreshed, because it is the recollection and not the writing which is the evidence.  Theirs was an independent recollection, so anything may be used to stimulate and vitalize that recollection without regard to source or origin.  

(ii) Decision 
(a) When witness testifies that he has a present recollection, that is the evidence in the case, not the writing which stimulates it- the testimony is received for what it is worth.  Anything can be used to refresh a witness’s memory.
1. Difference b/n past recollection recorded and present recollection revived: ability of the witness to testify from present knowledge- revived memory- presently recollect the facts and swears to them, places in a different position than one who must ask court to accept a writing for the truth of its contents. 

2. Two catches
a. Cross examination: Circumstances, or the nature of the testimony, may belie an assertion of present memory; more often the credibility of the witness generally and the corss-examienr’s attack upon the reliability of his memory, will decide the claim to an independent recollection.

b. Discretion of judge: Trial judge must determine whether the device of refreshing memory is merely a subterfuge to improperly suggest to the witness the testimony expected of him.  
(b) Method of proof for present recollection revived:

1. Witnesses can testify from present knowledge where the original, forgotten memory has been revived.

2. Anything may be used to revive a memory.  The inaccuracy of any writing used to refresh a witness’ memory is irrelevant to its acceptability for this purpose.

3. Unlike submissions of “past recollection recorded,” the witness’ capacities for memory and perception may be attacked and tested in connection with testimony from revived recollection.

4. Where some record is ostensibly used to revive a witness’ recollection, the trial judge should determine whether the witness is testifying on the basis of a genuine recollection or merely parroting the record. In the latter case, the record must meet the standards of past recollection recorded. 

6. Scope of Cross-examination

(a) FRE 611 (see above- Mode and Order of Interrogation and Presentation)

(b) Finch v. Weiner (In a negligence action arising out of an auto collision, D’s employee was called as a witness by P’s att’y, whose questions were limited to the witness’ employment status and the identification of the accident report.  Over P’s objections, D’s att’y cross-examined the witness about the collision itself, then called him on direct and elicited the same testimony in greater detail.)

(i) Rule: Cross-examination should be limited to the subject matter of the direct examination. A cross-examiner may not draw out a fact having no connection with the direct testimony and tending to establish a substantive claim or defense of the cross-examiner (court does have some discretion, but here, cross-ex of witness was completely foreign to the subject matter of direct and palpably prejudicial to P.)  Particularly where, as here, a witness is called by one party for examination as to some particular or formal point only, the adversary is not entitled to examine him generally or to draw out facts having no connection with the direct testimony and tending to establish a substantive clam or defense of the cross-examiner, but should be confined to the subject testified to in chief. Departure from regular order of proof should not be permitted where it will work injustice to either party.
(c) U.S. v. Segal (D’s convicted of bribing an IRS agent.  On cross-examination of agent, the trial court ruled that use by D att’y of transcripts or recorded conversations that were not used on direct would exceed the scope of direct.  D appealed on grounds that cross-examination was improperly restricted.  Court agreed- cross was improperly restricted.)

(i) Rule: The scope of the direct examination is measured by its subject matter rather than by specific exhibits that are introduced at that time.  The fact that specific evidence could be introduced in the defense case does not preclude its development on cross-examination if the prosecution makes the subject matter part of its direct testimony.
(ii) FRE 611(b) cross ex limited to subject matter of direct ….cross-ex is of constitutional dimension and may not be denied- if a matter has been raised on direct, generally must be permitted as well as questioning of witness’ perception, memory, etc.

(d) Cross examination and confrontation

(i) Failure of an opportunity for cross-examination may cause the entire testimony of a witness to be struck, even though this leads to dismissal of the suit for inadequacy of remaining evidence.

(ii) If after giving direct testimony and before there is an opportunity for cross examination the witness is taken ill or dies, generally the direct testimony will be struck.

(iii) Failure of memory or refusal to answer questions on cross-examination may lead to striking of direct testimony.  (p.362/3)

(e) Conflict with Privilege: In most cases where there’s a conflict between D’s interest in cross-exam and a protected privilege, the testimony will be allowed without cross if the only error that results is harmless.  When cross would go to credibility or something serious, then the privilege is protected and the direct testimony still stands- multiple solution (p. 363).

(f) Compulsory Process Clause (W 270) Focus on Ds interest in obtaining/introducing exculpatory evidence. W/ regard to privilege- focus is on need of  d to protect himself against damage resulting from the testimony of a prosecution witness. 

(i) some instances where D needs to obtain info from some source other than witness to be effective in cross-ex- i.e. files from child services

(ii) Compulsory Process right not violated by striking direct testimony of D witness who invoked privilege against self-incrimination on cross (goes both ways)- though might be violation if the corss ex goes toa collateral issue relating to credibility and not subject matter of direct 

(iii) Diff b/n priv and loss of memory, etc. is that barrier is created by law.

(g) Self-incrimination: Sureme Court ruled it error not to strike direct testimony of a W when he invoked 5th on cross (Cardillo).  Other cases - direct can stand when the info withheld on cross is concerned only with collateral matters, cumulative in nature, going only to credibility (Coil).

(i) Immunity only in very limited situations. (p. 366)

(h)  Protect witness from injury: in order to protect children from their abusers, not required to be present in the courtroom with abusers.  (Kentucky v. Stincer).  Supreme Court - closed-circuit testimony ok, no 6th A violation (Maryland v. Craig) but testifying behind a one-way screen not ok and did violate 6th A (Coy v. Iowa).  Actual physical confrontation by the  d was not required when the reliability of the evidence was assured and an important interest protected Id. 

(i) Civil context – 6th A does not apply and FRE Rule 611(a)(3) allows court to protect a witness from “harassment and undue embarrassment.” (ex. safety of family; embarrassment/safety of testifying to sexual assault in prison)

VII.   EVIDENCE IV

A. Methods of Impeachment

1. FRE 607: Who May Impeach

(a) The credibility of a witness can be attacked by any party, including the party calling the witness.

2. Primary questions: Will questions to primary witness be allowed? If answers are unsatisfactory, may extrinsic evidence be introduced?

(a) Traditional rule against impeaching own witness is abandoned based on the fact that a party rarely has free choice in selecting his witness. 

(b) Rule 43(b) allows the calling and impeachment of an adverse party or person identified with him.

(c) If the impeachment is by a prior statement, it is free from hearsay dangers and is excluded from rule 801(d)(1).  

(d) FRCP 32(a)(1) allows any party to impeach a witness by means of his deposition.

B. Various techniques of testimonial impeachment of a witness (4 Main Categories: Competency, Bias, Bad Character, Character for Veracity)

1. Impeachment focused on COMPETENCY (inability to observe, weakness of memory, difficulty in communication)

(a) Not error to permit examination of witness who claimed inability to remember details of accident about effects of past drinking experiences Fitzer.
(b) permissible to ask witness if she had been adjudicated senile Miskell (Iowa 1968)

(c) not error to disallow question about witness’s epilepsy absent showing effect on credibility Sturdevant (Wis 1970)

(d) Problem 9- Defense would ask questions about how fast car was going, how long he was looking at road, etc

2. Impeachment to show BIAS
(a) Includes motive, bias, interest, subjection to influence.  Showing witness is biased is one of the most powerful methods of impeachment.

(b) The Federal Rules do not deal with impeachment for BIAS directly.  However, bias is an established basis of impeachment under the Rules.  

(i) Rule 401 defines “relevant evidence” as evidence having any tendency to make the existence of any fact that is of consequence to the determination of the action more probable or less probable than it would be without evidence.  

(ii) Rule 402 provides that all relevant evidence is admissible, except as otherwise provided in the Constitution. 

(iii) A successful showing of bias on the part of a witness would have a tendency to maket the facts to which he testified less probable in th eyes of the jury than it would be without such testimony.
(c) Definition of bias (Abel): bias describes a “relationship between a party and a witness which might lead the witness to slan, unconsciously or otherwise, his testimony in favor or or against a party.  Proof of bias is almost always relevant because the jury, has historically been entitled to assess all evidence which might bear on the accuracy and truth of a witness’ testimony.  

(d) Notes
(i) Ds should be allowed to cross-examine police officers, etc about hostile feelings towards certain categories of peoples (i.e. protestors).

(ii) Evidence of brutality of policemen toward D admissible to impeach them when called as witnesses by prosecution.

(iii) Error in sexual abuse of minor case not to allow D to ask minor if she felt resentment towards him for other things.

(e) United States v. Abel (US 1984) (Question was to what extent witnesses can be impeached by showing potential for bias.  Holding: the evidence showing the witness’s and D’s memebership in a prison gang was sufficiently probative of Mill’s possible bias towards D to warrant admission into evidence.)

(i) FRE allow cross examination for bias.
(a) Given that the Confrontation Claus requires that a D have some opportunity to show bias on the part of a prosecution witness, it is unlikely that the drafters of the FRE intended to scuttle entirely the evidentiary availability of cross-ex for bias.  

1. NOTE: Chev says that the Sup Ct. confuses cross-examination for bias with contradiction for bias- he says that rebuttle by prosecution witness Ehle is outside the scope of cross-ex—It is clear that you can cross-examine witness to show bias, but if witness doesn’t admit bias, then the question become whether you can introduce extrinsic evidence to show bias (this is the real question here)

(ii) Proof of bias is almost always relevant (under R. 402)- it may bear on accuracy and truth of W testimony.

(a) Common membership in an org, even w/o proof that either has personally adopted its tenants, is probative of bias- it bears on only on fact of bias, but also on source and strength.  

(iii) Undue prejudice? No. 
(a) Courts have a wide discretion in determining the admissibility of evidence under the FRE.  Here, the judge took measures to prevent the testimony from unduly prejudicing D. 

(f) Inference of bias given  reward for cooperation with government
(i) Gordon v. US: judgment reversed because the jury was kept from learning that the prosecution witness had been awaiting sentence for months and had been urged by the sentencing judge to cooperate.  
(ii) State v. Hector: Error not to allow D to ask prosecution witness whether he was under indictment for various crimes.

(iii) US v. Campbell: Judge Friendly: “Our reports record countless instances where a man has been convicted principally upon the testimony of another at least as guilty, who has received a light sentence, has remained unsentenced or, as in this case, has not even been indicted.   In all likelihood there is no viable alternative to such prosecutorial discretion…  However, when the prosecution proceeds in this manner, the D must be given full opportunity to bring out just what favors the witness has already received from the government and what further ones he may be expecting.  The D is not limited to cross ex in attempting to elicit this info. and is neither required to accept the witness’ statement of ignorance of how kind the government had been to him.”  

3. Impeachment by revealing evidence of CRIMINAL RECORD

(a) Limited to:

(i) Character for veracity (extent that it bears upon likelihood that he will tell truth).
(ii) Criminal conduct resulting in conviction.

(b) Rationale for limiting evidence of criminal record: don’t want to discourage D from taking stand in own defense and don’t want jury to convict him on basis of evidence that is inadmissible. 

(c) FRE 609 Impeachment By Evidence of Conviction of Crime
(i) Evidence that a witness, other than an accused, has been convicted of a crime is admissible (subject to R403) only if the crime is punishable by death or more than one year in prison.

(ii) When the accused is a witness, evidence that accused has been convicted is admissible if its probative value outweighs its prejudicial value (court discretion). 

(iii) If a crime involved dishonesty or false statement, evidence as to that crime is admissible against any witness, regardless of punishment.

(iv) Inadmissible: crimes more than 10 years old, convictions that were the subject of rehabilitation or pardoned. Evidence of juvenile adjudications are subject to the limitations in FRE 609(d).  Evidence of the pendency of an appeal is admissible, but does not render evidence of a conviction inadmissible.

(d) Cree v. Hatcher (D gynecologist negligently failed to diagnose and monitor P’s condition; Evidence misdemeanor conviction for willful failure to file a fed income tax reform was used to impeach P’s expert witness.  Issue: is failure to file a crime of falsehood.  Held: Failure to file not a crime of falsehood- expert witness was impeached with inadmissible evidence.  Rvsd)

(a) Holding: The proper test for admissibility under R609(a)(2) does not measure the severity or reprehensibility of the crime, but focuses on W’s propensity for falsehood, deceit or deception policy concern in limiting admiss. crimes.  

4. Impeachment by revealing BAD ACTS

(a) FRE 608 Evidence of Character or Conduct of Witness
(i) When dealing w/ the character of the witness, Opinion or Reputation ev will be limited to truthfulness of untruthfulness.  Evidence of truthful character is only admissible after the witness’ character of truthfulness has been attacked.

(ii) Specific instances of witness’ conduct which are used to support or attack a witness’s character for truthfulness, can only be proven by what the witness says in cross-examination and not outside evidence.

(a) the “instances” must be probative of truthfulness or untruthfulness and the cross-ex must concern either the witness’ character for truthfulness or the character for truthfulness of another witness as to whom the witness testified.

(b) Exception: conviction of a crime may be proven by extrinsic evidence (r 609) 

(c) Ct has discretion whether or not to allow cross-ex and a witness testifying does not waive the privilege against self-incrimination as to questions that bear only on his character for truthfulness.

(b) FRE 404 Character Evidence Not Admissible, Exceptions
(i) Character evidence is not admissible to prove that one acted in keeping with that character, Except:

(a) Character of Accused 

1. if offered by the accused and is pertinent, or

2. evidence is offered by prosecution to rebut character ev offered by accused, or

3. evidence is offered by prosecution to show the character trait of the accused when the accused offers the character trait of the alleged victim (under 404(a)(2)) 

(b) Character of Victim

1. if offered by accused and is pertinent, or 

2. offered by prosecution to rebut character evidence offered by accused

3. Homicide cases: if evidence is offered by prosecution and is of the peacefulness of victim and is used to rebut evidence that the alleged victim was the aggressor. 

(c) Character of the Witness (see R.607, 608, and 609)

(ii) Evidence of a person’s other crimes, wrongs or acts is not admissible to prove that the person acted in keeping with that character, except:

(a) Such evidence may be admissible for other purposes such as motive, opportunity, intent, preparation, plan, knowledge, identity, absence of mistake or accident

(b) Upon request of accused, prosecution must provide reasonable notice of the gen nature of the ev

(iii) FRE 413 Evidence of Similar Cases in Sexual Assault Cases
(a) Evidence that D committed another offense of sexual assault is admissible in a criminal case in which D is accused of sexual assault (gov must disclose the ev to D).

(iv) FRE 414 Evidence of Similar Cases in Child Molestation Cases
(a) Evidence that D committed another offense of child molestation is admissible in a criminal case in which D is accused of child molestation (gov must disclose ev to D).

(v) FRE 415 Evidence of Similar Acts in Civil Cases Concerning Sexual Assault or Child Molestation
(a) Evidence of a party’s commission of another offense of sexual assault or child molestation is admissible in a civil case in which a claim or damages or other relief relies on a party’s alleged commission of conduct and that conduct constitutes an offense of sexual assault or child molestation (disclosure requirement).

(c) People v. Sorge (Still leading case on this point- Prosecution for crime of abortion.  During cross-ex of D, D.A. interrogated D about abortions she had allegedly performed in the past.  Question is whether D.A. committed prejudicial error in his cross-ex of D.   Held: Conviction affirmed b/c no prejudice resulted from D.A’s cross ex.)

(a) Holding: A defendant, like any other witness, may be interrogated upon cross-ex in regard to any vicious or criminal act of his life that has a bearing on his credibility as a witness.   The prosecutor may not be arbitrarily shackled by fact that D has pursued a specific field of crime and past crimes are similar to current crime.

(b) Rationale: “A knowledge of [D’s bad acts] casts light upon the degree of turpitude involved and assists the jury in evaluating the witness’ credibility – all the more so in a case such as the present where conviction of a crime such as practicing medicine without a license gives no inkling whatsoever of the acts upon which the charge and conviction against D had been predicated.”
(c) Also, the evidence against D was very clear and the outcome of case depended almost entirely on whether the testimony of the victim or D was credited by the jury- ample reason to give both sides a relatively free hand on cross-ex (there is a clear rule that W’s testimony on collateral matters may not be refuted by calling other witnesses or through extrinsic evidence; also, specific instances of conduct of witness other than conviction of crime may not be proven by extrinsic evidence) 

(d) People v. Sandoval (Limits the cross-ex permitted under Sorge- trial court must prevent cross-ex into the criminal/immoral conduct of the witness if the prejudicial effect of the inquiry “far outweighs” its probative worth on the issue of credibility (only if the witness is a criminal defendant- People v. Ocasio)  

5. Impeachment through a showing of SELF-CONTRADICTION (Character for Veracity)

(a) Focus upon contradiction regarding matters relevant to a material issue and, in some instances, matters bearing on witness’s ability or opportunity to observe (in regards to other categories, must be on case-by-case basis).

(i) A witness may also be impeached by being contradicted by another witness.

(ii) See above FRE 608 and 405.

(b) State v. Ternan (Appellants testified on own behalf- rebuttle witnesses testified that they had a bad reputation for truth and veracity- court gave jury a limiting instruction which D claim was prejudicial) Held: conviction confirmed.)

(i) Rule: 
(a) The character of the defendant in a criminal case is not open to inquiry unless he himself puts it in issue.

(b) HOWEVER, when a D in a criminal case takes the stand, he subjects himself to cross-examination the same as any other witness and the state has the right to impeach him as a witness.  Can prove by witnesses that his general reputation for truth and veracity in the community where he resides is bad.

6. Impeachment through PRIOR STATEMENTS
(a) FRE 613: Prior Statements of Witnesses
(i) When questioning a witness about a prior statement, the atty does not have to show or disclose the contents of that prior statement to the witness (on request must disclose contents to opposing counsel)

(ii) Extrinsic evidence of a prior inconsistent statement is only admissible if the witness is given a chance to explain/deny the evidence and the opposite party is given a chance to interrogate the witness on evidence or the interests of justice otherwise require- by matter of logic, prior statements are always shown by EE (does not apply to 801(d)(2) admissions) 

(b) FRE 801(d): Statements Which are NOT Hearsay
(i) Prior Statement of a witness is not hearsay if 

(a) 1) the Declarant testifies and is subject to cross-examination on the statement, and 

1. the statement is either inconsistent with the testimony and was given under oath or consistent with the testimony and is offered to dispute a charge (express or implied) that the Declarant lied, was subject to improper influence or had improper motive, or a statement that identifies a person who was seen (or heard)

(c) Denver City Tramway Co. v. Lomovt (personal injury action- little girl partially run-over by street car. Witness allegedly exclaimed that the motorman ought to be lynched.  At the trial, he denied saying that and two rebuttal witnesses were called to impeach his credibility.  D argued that no proper foundation was laid and that even if one had been laid, the statement is immaterial, contained no statement of fact, and witnesses cannot be impeached on an immaterial question.  Judgment for plaintiff affirmed.)

(i) Proper foundation? YES.
(a) As a general rule, the proper foundation must be laid by asking the witness if he made such a statement in order to give him full opportunity to understand all of the circumstances so as not to be taken off guard and to direct his attention to the time/place where the statements were made.  But this rule needs practical application and as long as the witness clearly understands the matter and the time, place, person and substance of the statement are designated with reasonable certainty, that is sufficient. 

(ii) Collateral? NO.  (Was the witness’s staement collateral such that impeaching him by contradiction on that basis was improper?)
(a) The test of whether a fact inquired of in cross-ex is collateral is this: would the cross-examining party be entitled to prove it as part of his case?  Here, the witness purported to have said that the motorman was negligent ought to be lynched which in substance is a statement that the motorman had committed a wrong and caused injury.  Thus, the statement was inconsistent with his testimony at the trial, and under the circumstances of case was properly admitted as an inconsistent statement.  The statement by the witness was not collateral because it created a justifiable inference that his testimony was not credible.  
(d) Attorney-General v. Hitchcock, 1 Exch. 90 (1847):  The test whether the matter is collateral or not and thus may be contradicted is this: If the answer of a witness is a matter which has such a connection with the issue that you would be allowed, on your part, to prove it in evidence, then it is a matter on which you may contradict him.

(e) State v. Oswalt: A witness cannot be impeached upon matters collateral to the principal issues being tried.  Purpose is twofold: avoidance of undue confusion of issues and prevention of unfair advantage over a witness unprepared to answer concerning unrelated matters. 
(i) Test: Could the fact, as to which error is predicated have been shown in evidence for any purpose independently of the contradiction?  While a cross-examiner may inquire into collateral matters testing the credibility of witness, he does so at risk of being concluded by the answers given. 

(f) Rosario v. Kuhlman: Federal constitutional perspective on right to contradict.  Ds right to a fair trial was violated by the exclusion of contradictory testimony (main witness claimed he was at L’s apt. when he witnessed crime- C testified that witness did not meet L until after the date of crime)  

(g) Sometimes contended that when the direct examiner raises a collateral matter, the cross-examiner should be allowed to pursue it further than if he had originally raised it. 

(h) Further examples of cases involving “collateral matters” 

(i) Terczak: Contradiction by prosecution against witness who said that she had Mondays off, but store record indicated otherwise

(ii) Pargo: no error in examining D by admitting police officer’s testimony that he arrested D south of National city

(iii) Larson: not error to prohibit introduction of extrinsic evidence that witness’s son was not enrolled in summer school- collateral matter

(iv) Bonilla: error to allow extrinsic evidence to contradict witness’s denial that he had been ticketed

(i) California Evidence Code § 780: When determining credibility of witness, court or jury may consider any matter that has any tendency in reason to prove/disprove the credibility of his testimony. There is no specific limitation on the use of impeaching evidence on the ground that it is “collateral.” Goal- to eliminate the inflexible rule of exclusion and give discretion to trial judge. 

C. Form of Inquiry/Demonstration Permitted

1. Inquiry can be in form of questions to primary witness or introduction of extrinsic evidence

(a) In determining if questions to primary witnesses/introduction of extrinsic ev can be permitted, must determine if the matter inquired into is “collateral”

(i) question the persuasiveness of proposed impeachment, the danger of being drawn into unrelated inquiries, will inquiry into impeaching matters lead to improper use by trier of fact?

(b) Note: many judges are reluctant to allow extensive cross-ex into the nature/scope of witness preparation b/c it would lead to an erroneous perception that the atty acted improperly

2. FRE 405 Methods of Proving Character
(a) In cases where character evidence is admissible, proof may be made by testimony as to reputation or testimony in the form of an opinion

(i) specific instances of conduct can be explored as proof on cross-examination.  specific instances of conduct may also be used as proof where a person’s character/character trait is an essential element of a charge, claim or defense

II. PROFESSIONAL RESPONSIBILITY III

Conflicts of interest re questioning witnesses and beyond

A. Generally


1. Definition of conflicts of interest from Restatement § 121: “A conflict of interest is involved if there is a substantial risk that the lawyer’s representation of the client would be materially and adversely affected by the lawyer’s own interests or by the lawyer’s duties to another current client, a former client, or a third person.”
2. Conflicts pose a risk to the ethical duties of loyalty and confidentiality.  However, even if there were no ethic codes, lawyers have the duty to avoid situations that present conflicts under the law of agency and the law of fiduciary duty.

3. A law firm is generally treated as one lawyer (Rule 1.10); exception is government lawyers who go to a firm.
4. Conflicts rules vary significantly among jurisdictions.
5. Chevigny: parties can’t waive actual conflicts, but potential future conflicts can be. 
 

6. Criminal v. civil context: The conflicts duties of the defense and prosecution in a criminal case seem stronger than those of lawyers in a civil case.

B. Liability for conflicts of interest

1. Most conflict rules are strict liability rules – no mens rea requirement.

(a) Exception is an imputed conflict (arises because of a colleague in the same firm); see rule 1.10.  But while lawyer w/o knowledge may be spared, firm is still liable.

2. Punishments:  professional sanctions; disqualification from representation with attendant embarrassment and cost; delay of a client’s cause; negative publicity; fee forfeiture; civil liability; and criminal conviction (RARE).

C. Types of Conflicts
1. Concurrent conflict – lawyer’s loyalties are divided b/t two or more current clients, OR b/t his client and his personal interests. Special conflicts when a lawyer will or should be a witness- DR 5-101(B) and DR 5-102, Rule 3.7.  Also conflicts when lawyer represents an entity and its agents and their interests diverge.

2. Successive conflict – lawyer’s loyalties are divided b/t a former client and new client. Rule 1.9(c)
(a) Reasoning:  The lawyer may have gained confidential information in the course of his representation of a former client.  In representing the new client, the lawyer may be violating his duties of confidentiality and loyalty to both clients.

3. Imputed (or vicarious) conflict – Does a conflicted lawyer’s status extend to his colleagues?  Do conflicts travel with lawyers that change firms, or can we prevent this by “screening” the conflicted lawyer?  The Revolving law- for lawyers going to firms after working for government. DR 5-101(B), 5-102, 5-105, and Model Rules 1.10, 1.11, 1.12, and 3.7.
D. Lawyer-Client Conflict
1. Rationale for paternalism of professional responsibility rules, especially re conflicts of interest:

(a) We are protecting the client from their own bad decision to unwittingly waive conflicts.

(b) Assumption that the state’s interest in conflict-free criminal representation may be superior to the client’s interest in waiving a conflict in order to get a purportedly better lawyer.

2. Rule 1.7 Conflict of Interest: Current Clients

(a) Except as provided in paragraph (b), a lawyer shall not represent a client if the rep. involves a concurrent conflict of interest.  A concurrent conflict of interest exists if:

(i) the rep. of one client will be directly adverse to another client; or

(ii) there is a sig. risk that the rep. of one or more clients will be materially limited by the lawyer’s responsibilities to another client, former client or a third person or by a personal interest of the lawyer. 

(b) Notwithstanding the existence of a concurrent conflict of interest under (a), a lawyer may rep. a client if:

(i) the lawyer reasonably believes that the lawyer will be able to provide competent and diligent representation to each affected client;

(ii) the rep. is not prohibited by law; 

(iii) the rep does not involve assertion of a claim by one client against another client rep. by lawyer in same litigation or other proceeding before a tribunal; and

(iv) each affected client gives informed consent, confirmed in writing

(v) Note: L may be paid from 3rd person if client is informed, consents and l’s rep is not affected. Lawyers suspended for negotiating with company to pay fees w/o telling client

3. Rule  1.8 Conflict of Interest: Current Clients: Specific Rules 

(a) L shall not enter into business transaction w/ a client or knowingly acquire an ownership, possessory, security or other pecuniary interest adverse to a client unless:

(i) The transaction and terms on which the lawyer acquires the interest are fair and reasonable to the client and are fully disclosed and transmitted in writing in a manner that can be reasonably understood by the client;

(ii) The client is adviced in writing of the desirability of seeking and is given a reasonable opportunity to seek the advice of independent legal counsel on the transaction; and

(iii) The client gives informed consent, in a writing signed by the client, to the essential terms of the transaction and the lawyer’s role in the transaction, including whether the laywer is representing the client in the transaction.  

(b) L shall not use info relating to rep. of a client to the disadvantage of the client unless the client gives informed consent…

(c) L shall not solicit any substantial gift from a client, unless related

(d) Prior to conclusion or rep, L shall not make or negotiate an agreement giving L literary or media rights to a portrayal or account based in substantial part on info relating to the rep

(e) L shall not provide fin. assis. to client in connection w/ pending or contemplated lit. except: 

(f) L shall not accept compensation for rep. a client from one other than client unless:

(g) L who reps 2 or more clients shall not participate in making an aggregate settlement or pleas, unless each C gives informed consent in writing, etc

(h) L shall not: make an agreement prospectively limiting L’s liability to a client for malpractice unless client is independently represented in making the agreement or settle a claim or potential claim for liability w/ an unrepresented client or former client unless: 

(i) L shall not acquire a proprietary interest in the cause of action or subject matter of lit. the lawyer is conducting for a client, except:

(j) L shall not have sexual relations w/ C unless existed b/n them when the c/l rel. commenced

(k) While lawyers are associated in a firm, a prohibition in the foregoing paragraphs a through that applies to any one of them shall apply to all of them 

4. Rule  1.10 Imputation of Conflicts of Interest: General Rule- In a firm, shall not represent a client when any one practicing alone would be prohibited under. 

5. Rule  1.7 or 1.9, except for personal conflicts.  When L terminates associate w/ firm, firm not prohibited from thereafter rep. a person w/ interests materially adverse to those of client rep. formerly by L that left and not currently rep. by firm, unless: Matter same or subst. related and any lawyer remaining in firm has info protected under above rules.  This rule may be waived. 

6. Code Cannon 5

(a) DR 5-101Refusing Employment when Interests of L may Impair His Independent Professional Judgment

(b) DR 5-104 Avoiding Acquisition of Interest in Litigation

(c) DR 5-105 Refusing to Accept or Continue Employment if the Interests of Another Client May Impair the Independent Professional Judgment of Lawyer

7. Matter of Neville (A lawyer and client entered into a business agreement with terms that were disadvantageous to the client.  The lawyer was not representing the client in the transaction.)

(a) Holding: DR 5-104 is not limited to situations where the lawyer is acting as counsel in the very transaction in which his interests are adverse to his client.  It applies also to transactions in which, although the lawyer is not formally in an attorney-celint relatinship with the adverse party, it may fairly be said that because of other transactions an ordinary person would look to the lawyer as a protector rather than as an adversary.

(i) First, the lawyer’s fiduciary duty continues until it is “abandoned”, i.e. when the lawyer’s influence over the client has dissipated.  
(ii) Second, the fiduciary duty requires that the lawyer take no advantage except with his client’s consent after full disclosure (DR 5-104(A); Rule 1.8(a)).

(iii) Third, full disclosure requires:

(a) An explanation of the divergence of interest b/t lawyer and client and of the need to seek independent legal advice.

(b) An explanation of the risks and disadvantages to the client flowing from the agreement.

(iv) No attorney-client relationship? It doesn’t matter.  “There is a conflict of interest in transactions where the lawyer is not formally in an attorney-celitn relationshipw iht the adverse party BUT it may fairly be said that an ordinary person would look to the lawyer as a protector rather than an adversary.”

8. Rule 1.8(a)
(a) Some courts are also suspicious of fee agreements made after the creation of an attorney-client relationship, which are particularly advantageous to the attorney.  Because of the fiduciary relationship, an attorney cannot take advantage of his superior knowledge and position unless he can show the client was fully aware of the consequences of the agreement and there was no exploitation of the client’s confidences.

(b) As with breach of fiduciary duty, violation of 1.8(a) can entitle the client to void the agreement with the lawyer.

(c) Code places burden on counsel irregardless of sophistication of client, of full disclosure before entering into business agreement

(d) Rule 1.8(a) also forbids a lawyer from entering a transaction with third parties that could compromise his loyalty to his client; for example, a lawyer shouldn’t accept a settlement on behalf of his client that includes a legal fee to him from the opposing party (unless he has the client’s consent).

E. Client-Client Conflict

1. Criminal Context 

(a) Even with fully informed consent (DR – 505), a lawyer usually can’t represent clients with conflicting interests.  Courts are wary of ineffective assistance of counsel claims (constitutional issue).  But this is at odds with defendant’s right to counsel of his choice.
2. Problem: Murder One, Murder Two

(a) Facts: Murder case against two defendants.  Prosecutor offers “murder two” plea for both defendants, or nothing.  S wants to take plea, D wants to go to trial.  Both go to trial, neither testifies, both get “murder one.”  Later, S seeks reversal on grounds of ineffective assistance of counsel.

(b) Result: Probably a violation of ineffective assistance of counsel (6th Amendment right).

(i) Since issue being raised after trial, under Sullivan (below), S would have to show there was an actual conflict that affected his lawyer’s performance.  Heavy burden, but seems fairly clear that defense counsel’s performance would have been different if he had been only representing S.

(ii) If issue was raised at trial (by defense or prosecution) would likely have been seen as an inescapable conflict, unless the defendants could convince the court that their interests were directly aligned.

(a) If one testifies against the other, the lawyer can’t properly cross-examine or impeach the witness.
(b) Having private knowledge on both defendants, it will be hard for the lawyer to keep even one.
3. Cuyler v. Sullivan, US (Lawyer represented 3 defendants.  Sullivan argues he received ineffective assistance of counsel b/c his lawyers had a conflict of interest.  He says he deferred to his lawyer’s decision not to submit evidence in his own defense, which was a strategy employed to help the other defendants.)
(a) Holding:

(i) Judgment vacated and remanded for application of correct test.  

(a) TEST for conflict of interest constituting ineffective assistance of counsel: There was an actual, not possible, conflict.  An actual conflict is one in which there is an actual lapse in representation.  The existence of such a conflict itself demonstrates ineffective assistance, so defendant need not demonstrate prejudice (that the outcome would have been different).

1. Note: Sullivan was decided before Strickland (1984), which stated there must be a showing of prejudice (but for counsel’s error, the outcome would have been different) for ineffective assistance claims.  In 1987, Burger v. Kemp maintained that ineffective assistance claims based on conflicts do not have to prove Strickland-type prejudice, suggesting that Sullivan holds.

4. Holloway v. Arkansas, US (3 Ds for 1 lawyer. Lawyer repeatedly asked for separate counsel and the court refused to consider the request.)

(a) Holding: Automatic reversal rule – Failure of trial court to investigate conflicts of interest requires reversal without demonstration of prejudice. 

(b) Generally: It’s up to defense lawyers to avoid conflicting representations, but trial courts must investigate defense lawyers’ objections to multiple representations (Holloway, 1978 in some cases, where objection is timely, automatic reversal), but do not have to initiate the objections themselves (Mickens, 2002).  In practice, courts usually relieve the defense counsel if objection by defense is brought at time of trial.  Otherwise, defendant can later get automatic reversal.

5. Wheat v. United States, US (Prosecution wants to disqualify the defense lawyer from representing three defendants in a drug conspiracy case.  All three defendants waived their right to conflict-free counsel, arguing that an actual conflict was highly speculative b/c some of them had taken pleas, and even if they later broke down, they didn’t have useful information against each other.)

(a) Question: Can a party WAIVE his right to a conflict free lawyer? Can a trial court refuse to grant the waiver?
(b) Holding:  YES and YES.  There is a presumption in favor of D’s choice of counsel, but it can be overcome by a showing of a serious potential conflict of interest.   

(c) Rationale
(i) Trial courts have huge discretion.  The trial court has substantial latitude in refusing waivers of conflicts of interest, even where there is only a potential conflict.  Why? 

(a) Courts have an independent interest and duty to ensure that criminal trials are conducted within ethical standards.

(b) Judges don’t have the benefit of hindsight, so they must have substantial discretion in refusing waivers.

(ii) Limits to 6th A right to choose your own counsel
(a) The 6th A right to choose one’s own counsel is circumscribed in several important respects.  Ds may not insit on representation by an attorney he cannot afford or who for other reasons declines to represent the D.  Nor may a D insist on counsel of an attorney who has a previous or ongoing relationship with an opposing party, even when the opposing party is the Government.  

(iii) Courts usually play it safe and insist on separate counsel for multiple defendants.  They want to see their judgments stay intact.  They don’t want to be “whipsawed” by assertions of error no matter which way they rule.

(d) Danger: Prosecution may manufacture a conflict to block able representation.  

6. Summary Re: Disqualifying Defense Counsel

(a) If objection to multiple representation raised by defendant before trial, the court must honor it (doesn’t need to make a big inquiry).

(b) If objection raised by defendant after trial, he has to show there was an actual conflict which affected his lawyer’s performance (heavy burden).

(c) If objection raised by prosecutor before trial, he need only show potential conflict.

(d) Trial judge has institutional interest in protecting truth-seeking function of proceedings and protecting fairly-rendered verdict from trial tactics designed to generate issues on appeal- don’t want appearance of impropriety.
F. Disqualifying the Prosecutor

1. Model Rule 3.8 Special Responsibilities of a Prosecutor

(a) Refrain from prosecuting a charge he knows is not supported by probable cause

(b) Make reasonable efforts to assure that accused has been advised of the right to and procedure for obtaining counsel, etc

(c) Not seek to obtain from an unrepresented accused a waiver of important pre-trial rights, such as preliminary hearing

(d) Make timely disclosure to defense of all evidence or info known that tends to negate guilt, etc 

(e) not subpoena a lawyer in a grand jury or other criminal proceeding to present ev. about a past or present client unless: 

(f) Except when necessary, refrain from making extrajudicial coments that have subst. likelihood of heightening public condemnation of accused, etc. and exercise reasonable care to prevent others from doing so as well. 

2. Code DR 7-103 Performing the Duty of Public Prosecutor or Other Government Lawyer:  A prosecutor can’t institute criminal charges he knows to be unsupported by probably cause (B) A prosecutor must tell the defense attorney of evidence that might negate / mitigate guilt of D.

3. Vuitton Young v. United States ex rel. Vuitton et Fils S.A., Supreme Court (The trial court appointed Vuitton’s counsel as Prosecutor, but the lawyer had just settled a civil trademark suit with defendants.)

(a) Question: Could Vuitton’s counsel be appointed to prosecute a contempt charge against the same Ds?
(b) Holding: NO.  Counsel for a party that will or potentially will benefit from the prosecution may not be appointed as prosecutor in a contempt action. 

(i) Prosecutors must seek justice, not merely convict.  Whether or not the appointment would ultimately have created a conflict, at a minimum it created opportunities for conflicts to arise and the APPEARANCE of impropriety.

(ii) Counsel’s interests as Vuitton’s counsel must conflict with his interests as a prosecutor and representative of the United States.

(c) Note:  In FTC v. American Natl. Cellular (9th Cir., 1989), the court said that a lawyer from a government agency, which has an interest in the contempt proceeding, can be appointed as prosecutor.  Independent agency not same as private party; didn’t involve same attorneys.

(d) Note:  In United States v. Terry (2nd Cir., 1994), it was okay for the Attorney General to prosecute a contempt action against an abortion rights protestor, while he was seeking an injunction against the protester in a civil suit.  No actual or apparent conflict (I imagine this is okay b/c the AG’s interests are similar in both cases.)

G. Civil Context

1. Fiandaca v. Cunningham (New Hampshire Legal Assistance (NHLA) represents female prisoners seeking better prison facilities.  It also represents the mentally retarded members of a school.  The State makes a settlement offer to the female prisoners, offering them part of the school for the mentally retarded, and NHLA says no.  The State argues there is a conflict of interest; D counters that the Prosecutor’s motion for disqualification was designed to harass and delay proceedings.)

(a) Question: Was counsel able to represent the 2 plaintiff classes unaffected by DIVIDED loyalties? Could NHLA reasonably believe that its representation would NOT be adversely affected by the conflict?

(b) Holding: NO and NO.

(i) Tactical disqualification motions ok as long as there is a real conflict.  “We will not permit a meritorious disqualification motion to be denied in the interest of expediency unless it can be shown that the movant strategically sought disqualificaiton in a effort to advance some improper purpose.  Thus, the state’s motivation in bringing the motion is not irrelevant; disqualificaiton motions can be tactical in nature, desiged to harass opposing counsel.  However, the mere fact that the state moved for NHLA’s disqualification just prior to the commencement of the trial is not, without more, cause for denying its motion.” 
(c) Handout:  Article on Joyce Dudley, a California prosecutor, who was kicked off a case for writing a novel about a prosecutor that resembled her.  The book could have given Dudley the incentive to prosecute the real-life case in a particular way for publicity.

(i) Evidence Reason for Conflicts: attorney has to marshal evidence that could injure one of his clients.

(ii) Fiduciary Duty Reason for Conflicts: attorney always has to act in the interest of the client.  For instance, he can never sue his client (not even in an unrelated matter).

H. Ethics in the courtroom and beyond

Unrelated Matters, Successive Conflicts, Migratory Lawyers, Government Service

1. Unrelated Matters
(a) Current clients: General rule

(i) By definition, because the matters are unrelated, no confidential information is at risk.  Still, lawyers are prohibited from concurrently working on unrelated but conflicting matters, UNLESS the clients consent. 
(a) Consent can cure unrelated matter conflicts and even advance blanket consent to any unrelated conflicts that may arise is sometimes allowed (if sufficiently detailed).

(ii) Rationale
(a) Courts assume that there will be actual conflict whenever adversity exists (even in unrelated cases), and they also care about apparent conflict, for sake of both clients and the public.

(b) Cinema 5 speaks of the “diminution in the vigor of [the lawyer’s] representation.”

(iii) Penalty: disqualification.  Discipline or civil liability (malpractice or breach of fiduciary duty) are possible.  Even disqualification is not automatic – e.g. Research Corporation Technologies Inc. v. Hewlett-Packard Inc. (D. Ariz. 1996) where the unrelated conflict lasted only 3 days.  Court found 1.7 violation but declined to disqualify the firm.

(iv) Critics argue that the prohibition against concurrent unrelated conflicts is too harsh, especially given the size of some modern law firms. But the reply is that the rule can readily be displaced by agreement.  The firm may ask client X, before accepting its business, to give its consent to adverse represntation on unrelated matters.  
(b) Rule 1.7 Conflict Of Interest: Current Clients  

(i) Except as provided in paragraph (b), a lawyer shall not represent a client if the representation involves a concurrent conflict of interest.  A concurrent conflict of interest exists if:

(ii) the representation of one client will be

(a) directly adverse to another client; or

(b) there is a significant risk that the representation of one or more clients will be materially limited by the lawyer's responsibilities to another client, a former client or a third person or by a personal interest of the lawyer.

(iii) Notwithstanding the existence of a concurrent conflict of interest under paragraph (a), a lawyer may represent a client if:

(a) the lawyer reasonably believes that the lawyer will be able to provide competent and diligent representation to each affected client;

(b) the representation is not prohibited by law;

(c) the representation does not involve the assertion of a claim by one client against another client represented by the lawyer in the same litigation or other proceeding before a tribunal; and

(d) each affected client gives informed consent, confirmed in writing.
(c) Current client, unrelated adverse matter

(i) Lawyer S does an estate plan for C while S’s partner, M, handles a zoning matter for A.  C sues A for breach of warranty (unrelated).  

(a) No conflict, because: a) no threat to confidences of either client in either matter (i.e., the matters are unrelated); b) no sense of betrayal.   

(b) Or, in Rule 1.7(a) terminology, neither a) related nor b) adverse (since these are nonlitigation matters).

(ii) S represents C on the warranty claim against A (M is still handling the zoning).  

(a) S can’t represent C (absent consent).  Doing so would be directly adverse to A (Rule 1.7(a)(1)).

(b) Note that the conflict is NOT a problem as to C:  Representation of C would not likely be limited by M’s work for A (Rule 1.7(a)(2)).

(c) So different interests of A (client getting sued) and C (client suing) are protected.  A gets a per se rule (b/c of sense of betrayal), C gets a practical test (essentially, relatedness).

(d) The conflict can be cured by informed written consent and lawyer’s belief that competent representation is possible (Rule 1.7(b)).

(d) Cinema 5, Ltd. v. Cinerama, Inc. (P moved to disqualify lawyer because the lawyer’s partner was representing the D in another unrelated litigation.)

(i) Holding: Lawyer was disqualified.  

(ii) Test: The substantial relationship test will not be applied to adverse representation of a current client.  This is “prima facie improper” and would give an appearance of conflict.

(a) Substantial relationship test (which measures actual likelihood of conflict) is only for subsequent conflicts.

(b) This is essentially Rule 1.7(a)(1).  Existence of adversity not OK, even if the conflicts are unrelated.

(iii) DR 5-105, which asked whether lawyer’s professional judgment was likely to be affected and allowed the rep (with consent) if it “obviously” wasn’t.

(e) IBM v. Levin (Firm was adverse to IBM in a case while other partners repped IBM on unrelated matters.) 

(i) Holding: Lack of actual conflict/harm to IBM was insufficient – unrelated adversity can effect lawyer’s judgment (cf. 1.7(a)(2)) and divided loyalty “injures [the] profession and demeans it in the eyes of the public.”

(ii) Disqualification was not too harsh a sanction for even apparent conflict.

2. Successive Conflicts  

(a) Rule 1.9 Duties To Former Clients

(i) A lawyer who has formerly represented a client in a matter shall not thereafter represent another person in the same or a substantially related matter in which that person's interests are materially adverse to the interests of the former client unless the former client gives informed consent, confirmed in writing. 

(a) A lawyer shall not knowingly represent a person in the same or a substantially related matter in which a firm with which the lawyer formerly was associated had previously represented a client 

(b) whose interests are materially adverse to that person; and 

(c) about whom the lawyer had acquired information protected by Rules 1.6 and 1.9(c) that is material to the matter; 

(ii) Unless the former client gives informed consent, confirmed in writing. 

(a) A lawyer who has formerly represented a client in a matter or whose present or former firm has formerly represented a client in a matter shall not thereafter: 

(iii) Use information relating to the representation to the disadvantage of the former client except as these Rules would permit or require with respect to a client, or when the information has become generally known; or 

(iv) reveal information relating to the representation except as these Rules would permit or require with respect to a client. 
(b) Rule 1.10 Imputation Of Conflicts Of Interest: General Rule

(i) While lawyers are associated in a firm, none of them shall knowingly represent a client when any one of them practicing alone would be prohibited from doing so by Rule 1.7 or 1.9, unless the prohibition is based on a personal interest of the prohibited lawyer and does not present a significant risk of materially limiting the representation of the client by the remaining lawyers in the firm. 

(ii) When a lawyer has terminated an association with a firm, the firm is not prohibited from thereafter representing a person with interests materially adverse to those of a client represented by the formerly associated lawyer and not currently represented by the firm, unless: 

1. The matter is the same or substantially related to that in which the formerly associated lawyer represented the client; and 

2. Any lawyer remaining in the firm has information protected by Rules 1.6 and 1.9(c) that is material to the matter. 

(iii) A disqualification prescribed by this rule may be waived by the affected client under the conditions stated in Rule 1.7. 

(iv) The disqualification of lawyers associated in a firm with former or current government lawyers is governed by Rule 1.11.
(c) Former client, substantially related adverse matter

(i) Problem:  “You Don’t Know Anything”.  Lawyer defended company in many cases, including age discrimination.  His new firm takes a client who’s suing them for sex discrimination.  Can he work on the case?  

(ii) My answer:  No, because he could have obtained relevant confidential info – e.g., about company’s general discrimination policies, handling of complaints, etc. – so the matters are substantially related.  And, since he personally worked on the case (not just his old firm), 1.10(a) says his firm can’t represent the new client at all.

(d) Analytica, Inc. v. NPD Research, Inc. (Posner) (Firm, S&F, repped Malec, NPD employee, in structuring a stock compensation package from NPD (which gave S&F info about finances etc.).  Malec and his wife quit and incorporated Analytica to compete with NPD, and later hired S&F for an antitrust case against NPD.  Judge DQed S&F, which appeals.)

(a) SUBSANTIAL RELATION TEST: Basic prohibition on future adverse use of confidential info obtained from client evolved into prohibition on future adverse representation in substantially related matters.  

1. “For obvious reasons a lawyer is prohibited from using confidential information that he has obtained from a client against that client on behalf of another one.  Bu tthis prohibition has not seemed enough by itself to make clients fell secure about reposing their confidences in lawyers, so a further prohibition has evolved: a lawyer may not represent an adversary of his former client if the subject matter of the two representations is “substantially related”, which means: if the lawyer could have obtained confidential information in the first representation that would have been relevant in the second.  It is irrelevant whether he actually obtained such information and used it against his former client, or whether – if the lawyer is a firm rather than an individual practitioner – different people in the firm handled the two matters and scrupulously avoided discussing them”
2. Substantial Realtion test “has its problems” but is better than factual inquiry into what info actually was disclosed.  (Note that SR is itself a case-by-case, factbound, functional test – but it will be about facts of relationships, not the facts that may have been discussed).

3. Rationale: preventing “unsavory appearance of conflict of interest…in the eyes of the lay public,” + allowing client trust.  “For a law firm to represent one client today, and the client’s adversary tomorrow in a closely related matter creates an unsavory appearance of conflict of interest htat is difficult to dispel in the eyes of the law public – or for that matter the bench and bar – by filing affidavits, diffcult to verify objectively, denying that improper communication has taken place or will take place between the lawyers in the firm handling the two sides.” 

(b) Exception for migratory lawyers:  If a lawyer switches firms and new firm is adverse to a client of his old firm, screening can cure the conflict.  Doesn’t apply here as the “firm itself changed sides,” that is, it is now adverse to its own ex-client.

1. The test for a “migratory firm” is per se – existence of a substantial relationship is enough and screening can’t help.

2. But note 1.10(a): exception is only if old client was not your personal client.

(c) One snag: NPD isn’t an ex-client; Malec is!  Posner rejects formalism. 

1. S&F was functionally NPD’s counsel (they had no other lawyer; he structured the whole transaction) (forcing NPD to hire a separate lawyer would be inefficient); and that doesn’t matter as long as NPD furnished confidential information to S&F in context of its representation of Malec.

2. Chev says confidential info plus some kind of affinity btwn the actual client and info provider will help court see info-provider as a client.

3. Chev notes that for publicly traded companies (these were private), the info might not have been enough to make NPD a client (wouldn’t have been confidential!).

(e) Substantial Relation test

(i) Rule 1.9 is a codification of the SR test.

(ii) Rationalee: 3 reasons why the SR test’s inquiry into whether the two matters are substantively related is better than actually inquiring into actual info shared:

(a) First, requiring the former client to reveal to the court the very information it wants to protect seems somehow inconcsistent with the client’s legitimate wish to keep the info. confidential.

(b) Second, while protection of confidential info. is the dominant objective of the rule, the prohibition against subsequent adverse representation also protects a second interest, namely the LOYALTY to the former client even when we can be sure that no information is threatented.

(c) Third, it would require impossible amounts of time for courts actually to inspect the files in prior representations.  We must have a proxy because there is no other way to do it.

(iii) Playbook knowledge: What if a lawyer has not represented a former client on particular matters where confidential info. could have been helpful to a present matter, but both matters are in the same area of law?  Arguably, the lawyer has significant familiarity with the former client’s operations and strategies even when the subsequent adverse matter involves differents facts and is otherwise unrelated ot the matters the lawyer had handled for the former client.  This is called playbook knowledge, and some cases have ruled that it can be enough to create a substantial relationship, depending on scope. 

(iv) Criticism of SR test: The test will cause some error in both directions (false negatives and positives) and is irrebutable (a firm can’t reply by offering to show what info was in fact disclosed). 

(f) Consequences (Disqualification/Malpractice)

(i) Courts generally allow DQed firm to turn its files over to client’s new firm even though they may be “tainted” by confidential info (in some, firm has to make a showing of no such info, though).

(ii) Violating the SR test can subject a firm to malpractice liability for breach of duty of loyalty, and if confidential info was actually used, for violating duty of confidentiality.- In civil case, client has to show damages

(g) Examples re: Defining ‘Client’

(i) Analytica: company provided info, was found to be a client (or equivalent for conflict purposes).

(ii) Kerr-McGee case: company gave info on behalf of trade org, was found to be a client.

(iii) Trinity Ambulance Service (D.Conn.1984): Anti-trust coplaintiff turned defendant.  Its lawyer was DQed b/c the other plaintiff had provided confidences (i.e., was effectively a client).

(iv) Lawyer secured a patent and later sued its inventor and assignee.  They were not clients (the inventor’s employer, the assignor, was.  Its client relationship didn’t get assigned with the patent).

(v) Preliminary interviews can = client relationships for conflict (like confidentiality) purposes.

(h) Hot Potato Problem (defining former client) 

(i) Because it’s easier to DQ a former client (substantially related test instead of a per se rule of no adverse representation w/out consent), if there’s a dispute, client will say “I’m current” and lawyer will say “she’s former.” 

(ii) What if a firm closes one client’s files and withdraws from representation quickly in order to take a new client in an adverse but unrelated matter?  This is a simplified version of facts in Picker International, Inc. v. Varian Associates, where the conflict came out of a merger of 2 firms and one withdrew from representing its client just before the merger.  

(a) Court: firms can’t “drop a client like a hot potato” especially to take on a more lucrative client.  Conflict was held to be current.

(b) Note that the dropped client refused to consent to the conflict though it wouldn’t have been harmed.  Should court have considered that?

(iii) Hot potato conflicts are “trust upon” the lawyers.  The conflicts in those situations are not the fault of the law firm. The firm did not fail in its policing duty.  Rather, the conflicts arise because of client mergers or acquisitions or through operation of the law.  The conflict was therefore thrust upon a wellbehaving firm.  If the girm then has to drop one of its clients to escape the conflict – like a hot potato – then it is only doin ghwa the rules require and should not be penalized.  

(i) Hypos (all based on actual cases):

(i) Firm has longtime client A and new client B.  A asks firm to sue B on a matter unrelated to B’s representation.  May firm withdraw from representing B (to make B a “former” client and get the SR test)?  ( No.

(ii) Firm represents A, an insured, against an insurer.  It represents B, an insurance company.  When B succeeds in interest to A’s opponent, may the firm withdraw from B to continue repping A?  ( Yes, if withdrawal is “immediate.”

(a) Firm seems to have less agency here – not choosing the adversity.

(iii) Firm represents A and B.  B acquires (or is acquired by) C, which is adverse to A.  May it withdraw from repping B and continue with A?  ( Yes.  May it withdraw from repping A and continue with B? ( No (at least on the facts of one case).

(iv) Firm represents A episodically for 13 years.  After a year without any work for A it’s asked to work for B and sue A.  May it? ( No (A’s still a current client).

3. Migratory Lawyers

(a) Generally
(i) Question: Analytica is about a firm changing sides.  What if a lawyer changes sides by changing firms?  What is the status of each firm (that left behind and that joined)? 

(a) Note that screening and other remedies won’t be allowed where a firm changes sides as in Analytica (Rule 1.10(a

(ii) Migratory lawyers are generally not considered not to have the conflicts of their former firms, as long as they personally did not work on a conflicting matter.  Why?

(a) Two considerations:  Imputing conflicts to the new firm will impede career mobility. 

(b) Cromley is the minority position!  Majority of jurisdictions (and the Rules) do not allow screening to cure personal conflicts when a lawyer switches firms.

(c) Exception:  Government lawyers entering private practice (see infra).
(b) Cromley v. Board of Education (Cromley, a teacher, sued Board for free speech vios.  Two years into pretrial litigation her lawyer was hired by the Board’s firm.  He withdrew.  She appeals her loss on motion to DQ the firm.)  

(i) Three-step analysis for imputing conflicts of migratory lawyers.  

(a) 1) Substantial relationship between the subject matter of the representations?
2) If so, rebuttable presumption of shared confidences as to the prior representation arises.  Ask whether it has been rebutted.
3) If it has not, rebuttable presumption of shared confidences as to the present representation arises.  Ask whether it has been rebutted.

(ii) The presumptions can be rebutted by proof that the lawyer in question had no knowledge, or by showing timely screening at the new firm.

(iii) Screening = 1) instructions to all lawyers of the ban; 2) prohibited file access by screened lawyer; 3) locked files; 4) codes on computer files; 5) prohibited fee-sharing with the screened lawyer on the matter.

(iv) Here, the SR test is met.  Because the conflict is personal, the first presumption can’t be rebutted.  But the second one is, because the lawyer was screened.

(a) Note:  Why didn’t court discuss properness of lawyer negotiating his employment while Cromley was his current client?  ABA opinion would require client consent.  And why didn’t it view this as a “hot potato” case – putting his career above his client’s case?  

(b) This is the minority view in allowing screening for even personal conflicts.
(c) More on Presumptions

(i) It’s generally agreed that the first Cromley presumption (that info on a case at the old firm was shared with the migrating lawyer) should be rebuttable.

(ii) The controversy is about the second presumption – whether the new firm should be able to cure the conflict by screening (Rules say no).

(a) Pro-screening: 7th & 6th Cir., IL, MA, MI, OR (reqs affidavits frm screened lawyers), PA.

(b) Anti-screening (or silent rules): DC, NJ, TX.

(c) Screening can cure only minor conflicts: NY, TN.  ABA allows screening only if the previous “representation” was merely an interview with a prospective client.

(iii) Argument for irrebuttability of second presumption:  Lawyer will be tempted to help new colleagues by revealing confidences.

(iv) Note that where screening is allowed, failure to apply screen may mean loss of chance to rebut (court won’t allow factual showing that no info was revealed in the interim).

(d) Removing Conflicts when a Lawyer Departs

(i) Do the lawyer’s conflicts leave with her?  Can the former firm represent a new client adverse to that lawyer’s old client?  Rule 1.10(b) says yes, though firm must show no remaining lawyer has confidential info of the old client.

(ii) New take on the “hot potato” – fire the lawyer whose client you want to drop!  Allowed in one case b/c client was not denied its longstanding counsel.  Not allowed in another where judge focused on period of overlap (both clients current at firm for some period).

(iii) Nonlawyer Conflicts (pp. 302-03):  Rules can apply to paralegals, secretaries, summer associates.  Courts may be more lenient/inclined to allow screening.

4. Government Service

Rule 1.11; Code DR 9-101

(a) Rule 1.11 Special Conflicts Of Interest For Former And Current Government Officers And Employees

(i) Except as law may otherwise expressly permit, a lawyer who has formerly served as a public officer or employee of the government: 

(a) is subject to Rule 1.9(c); and 

(b) shall not otherwise represent a client in connection with a matter in which the lawyer participated personally and substantially as a public officer or employee, unless the appropriate government agency gives its informed consent, confirmed in writing, to the representation. 

(ii) When a lawyer is disqualified from representation under paragraph (a), no lawyer in a firm with which that lawyer is associated may knowingly undertake or continue representation in such a matter unless: 

(a) the disqualified lawyer is timely screened from any participation in the matter and is apportioned no part of the fee therefrom; and 

(b) written notice is promptly given to the appropriate government agency to enable it to ascertain compliance with the provisions of this rule.

(iii) Except as law may otherwise expressly permit, a lawyer having information that the lawyer knows is confidential government information about a person acquired when the lawyer was a public officer or employee, may not represent a private client whose interests are adverse to that person in a matter in which the information could be used to the material disadvantage of that person.   As used in this Rule, the term "confidential government information" means information that has been obtained under governmental authority and which, at the time this Rule is applied, the government is prohibited by law from disclosing to the public or has a legal privilege not to disclose and which is not otherwise available to the public. A firm with which that lawyer is associated may undertake or continue representation in the matter only if the disqualified lawyer is timely screened from any participation in the matter and is apportioned no part of the fee therefrom. 

(a) Except as law may otherwise expressly permit, a lawyer currently serving as a public officer or employee: 

1. is subject to Rules 1.7 and 1.9; and 

2. shall not: 

a. participate in a matter in which the lawyer participated personally and substantially while in private practice or nongovernmental employment, unless the appropriate government agency gives its informed consent, confirmed in writing; or 

b. negotiate for private employment with any person who is involved as a party or as lawyer for a party in a matter in which the lawyer is participating personally and substantially, except that a lawyer serving as a law clerk to a judge, other adjudicative officer or arbitrator may negotiate for private employment as permitted by Rule 1.12(b) and subject to the conditions stated in Rule 1.12(b). 

(b) As used in this Rule, the term "matter" includes: 

1. any judicial or other proceeding, application, request for a ruling or other determination, contract, claim, controversy, investigation, charge, accusation, arrest or other particular matter involving a specific party or parties, and 

2. any other matter covered by conflict of interest rules of appropriate government agency. 

(b) Problem:  “Investigating Landlords”
(i) City Special Attorney investigates landlord abuses and recommends legislation.  Can she go into private practice and represent a tenant suing under this legislation?  A landlord?  

(ii) My answer:  Maybe.  Although she investigated (see 1.11(e)(1)), her investigation may not have involved specific landlords.  If it did, she can’t sue on either side (1.11 is not about adversity), unless the city consents.  Her firm could represent either side if she’s screened.

(c) Armstrong v. McAlpin (Altman worked @ SEC and supervised investigation/litigation against McAlpin.  Armstrong was appointed receiver for company McA looted (he was supposed to recover the loot).  He retained firm where Altman worked to help w/that task.  Altman was screened off and SEC gave written OK.  Court doesn’t DQ the firm (screen OK).  It would take an unusually strong appearance of impropriety for a screen not to prevent DQ.)

(i) Case was decided under the DRs.  ABA comment on these said that not to allow screening of a former gov lawyer to cure imputed conflict would be harsh (but req’d permission of the agency where lawyer worked).

(ii) US filed amicus, saying not allowing screening would discourage lawyers from gov jobs.

(iii) Court emphasized restraint in disqualification, to avoid “unseemly delay.”

(iv) Second holding: McAlpin shouldn’t have been able to immediately appeal the denial of DQ (SC overruled this part).

(v) Chev notes that under normal circumstances, firms can screen a lawyer and not have to get agency permission (they had done both here and court still gave them a hard time!).  But this was an extraordinary case where the lawyer had TONS of very direct info.

(vi) Chev also notes that agencies won’t usually consent.  

(d) Notes
(i) Harms of successive conflict (which Rules try to address) are diff’t for gov lawyers.  Concern is that lawyer shouldn’t be able to exploit info gained at taxpayer expense for gain of selves & private litigants later.

(ii) Could Altman himself represent Armstrong, since he was essentially on the same side (against McAlpin, helping the enforcers)? 

(iii) Previous 2d Cir case said no, because this would open up huge benefits to lawyers from knowledge gained in gov’t service. 

(iv) Arguments about chill to gov’t service didn’t persuade court here.

(v) BUT:  Rules reject this!  Former gov lawyer can represent a client “in connection with” a matter lawyer participated in personally & substantially, as long as agency consents (needn’t even be on same side!), unless the lawyer has confidential government info about another person and might use it adversely.  (Confidential gov’t info = entirely different term from normal confidentiality.  Info to which gov’t has special access – e.g. taxes.)

(vi) So, Rules don’t want a client hiring a former gov lawyer in order to get secret info about opponent.

(vii) Even where lawyer has adverse, confidential gov’t info, firm can take case if she’s screened off.

(viii) What about move from private ( gov’t? 

(ix) Can’t participate if you were “personally and substantially” involved as a private lawyer.

(x) Screening usually saves the rest of the gov’t office, but courts may not allow it for prosecutor’s offices where conflicted lawyer is high up.

(e) Note that ALL gov employees (not just lawyers) may be subject to state and fed restrictions on post-gov’t employment.  

VIII.   EVIDENCE V: Hearsay

Hearsay is a special category of incompetent testimony.

FRE 801- Definitions
(a) Statement. (1) An oral or written assertion or (2) nonverbal conduct of a person, if it is 

      intended by the person as an assertion
(b) Declarant. A person who makes a statement

(c) Hearsay. A statement, other than one made by the declarant while testifying at the trial or 

     hearing, offered in evidence to prove the truth of the matter asserted.

(d) Statements which are NOT hearsay.

    (1) Prior statements by witness.  The declarant testifies at the trial or hearing and is subject to cross-examination concerning the statement, and the statement is (A) inconsistent with the declarant’s testimony, and was given under oath subject to the penalty of perjury at a trial, hearing, or other proceeding, or in a deposition or (B) consistent with the declarant’s testimony and is offered to rebut an express or implied charge against the declarant of recent fabrication or improper influence or motive, or (C) one of identification of a person made after perceiving the person; or

          (2) Admission by party-opponent. The statement is offered against a party and is (A) the  party’s own

statement in either and individual or representative capacity or (B) a statement of which the party has manifested an adoption or belief in its truth, or (C) a statement by a person authorized by the party to make a statement concerning the subject, or (D) a statement by the party’s agent or servant concerning a matter within the scope of the agency or employment, made during the existence of the relationship, or (E) a statement by a co-conspirator of a party during the course and in furtherance of the conspiracy.  The contents of the statement shall be considered but are not alone sufficient to establish the declarant’s authority under subdivision (C), the agency or employment relationship and scope thereof under subdivision (D), or the existence of the conspiracy and the participation therein of the declarant and the conspiracy and the participation therein of the declarant and the party against whom the statement is offered under subdivision (E).

A. Definition of Hearsay: “a statement, other than one made by the declarant while testifying at the trial or hearing, offered in evidence to prove the truth of the matter asserted.” FRE 801(c).

1. Advisory committee’s note states that a “statement” must be an assertion, or and that “nothing is an assertion unless it is intended to be one.”

2. Exeptions – categories  of evidence that are not treated as inadmissible hearsay

(a) Words offered for their effect on the hearer, not for the truth of the words.

(b) Words that create a legal relationship of some sort.

(c) Words that show state of mind of the declarant/speaker (insanity defense case)

(d) Words offered not for their truth, but for a set of circumstances that the words reflect (this is a “raggedy” category, and Chev wishes it was not accepted)

B. Rationale for hearsay rules

1. In evaluating the testimony of a witness, the factfinder considers the witness’s perception, memory, narration, and sincerity.  In an ideal world, all witnesses would testify under oath, subject to cross examination, in the personal presence of the factfinder.

2. The main problems with hearsay are “insincerity, distorted perception, imperfect memory, and ambiguity of utterance.”  Headley v. Tilghman.

3. Article VIII Advisory Committee’s Note: The common law approach to hearsay, adopted by the FRE, is a general rule excluding hearsay which is “subject to numerous exceptions under circumstances supposed to furnish guarantees of trustworthiness.”  

4. Specifically, hearsay rules lead to--
(a) More reliable determinations of fact by the factfinder;

(b) Protection of competitive advantage of lawyers with expertise in the hearsay doctrine;

(c) Restraint judicial discretion;

(d) Forcing the party with the burden of proof to come forward with better evidence and –

(e) Confrontation: admittance of hearsay evidence arguably violated the 6A guarantee that the accused “shall enjoy the right to be confronted with the witnesses against him.”

5. Professor Tribe’s “Triangulating Hearsay” explanation (p.478)
(a) Hearsay’s problem is establishing a reliable chain between the past utterance and the real-world event that the utterance was supposed to reflect.  There are two potentially faulty/misleading lengths in this chain:

(i) The connection between the declarant’s words, and what the declarant actually believed.  This connection can be muddled (or falsified) by ambiguity in the declarant’s words, or by the declarant’s own insincerity.

(ii) The connection between the declarant’s actual belief, and the factual conclusion gleaned from the declarant’s statement.  This connection can be disturbed by the witness’s erroneous memory of the statement, or of the witness’s faulty perception of the statement at the time it was made.

(b) However, when the factfinder’s conclusions about declarant’s statement proceed directly from the declarant’s utterance/action itself, then “the infirmities of hearsay do not arise.”

C. BUT Trend – eliminate bar on hearsay: The trend among courts is to allow more and more hearsay evidence, provided it is adequately trustworthy and probative.  Some commentators advocate eliminating the hearsay rule entirely. 

1.  Empirical studies suggest our concern with hearsay is unnecessary, as juries disregard hearsay evidence anyway.

2. Hearsay rules arguably usurp the function of the JURY! Rules against hearsay question the the jury’s ability to evaluate the strength of a legitimate inerence to be drawn from the evience. (P.473)

3. COSTS of maintaining the hearsay rule to the public probably outweight the benefits.  (p.474)

D. Summary of evidence admissible as non-hearsay:

1. Statements not offered to prove the truth of the matter asserted.

(a) Words that only offer insight w/r/t to the mind of the declarant—taken not for their truth, but as an emanation of the state of mind of the declarant.

(b) Even when somebody declares their state of mind, this is admissible (e.g., during a point of lucidity, crazy person says “Gee, I wrote all those letters but don’t remember writing them; I must be crazy!”).

2. Legally operative statements (Wills, contracts, warnings)  things that by substantive law do things in the law—they are non-hearsay because the words themselves operate to do something.

3. Prior inconsistent statements are in some circumstances defined as non-hearsay.

(a) FRE has limited admissibility of PISs for their truth to situations where they were given under oath or at a deposition—situations where the declarant knew they were being given for their truth.

E. CASES
1. Leake v. Hagert (a witness – investigator – testified that P’s son had told him that the tractor’s rear light had been out for a while.  P’s son could not testify because he was in the Army overseas.)

(a) Holding: this evidence is inadmissible hearsay. P’s son did not testify, nor was he cross-examined.

2. Problem 12: Leake hypos

(a) Admission: If the witness had claimed that Leake himself (the P) had made the statement about the rear light, then the witness’s testimony would be admissible as an admission by the opposing party (FRE 801(2)(a)).

(i) Rationale: The party is in court, and can defend/explain itself.  Note that this rationale does not appy in a criminal trial where D has constitutional right not to testify.

(b) Admission by adoption: If plaintiff had been present when P’s son made this statement, then this would be admissible as an admission by adoption (FRE 801(2)(b)

(i) Chev: you’re not actually admitting Leake’s son’s statement for its truth; you’re admitting the fact that son said it and that Leake agreed.

(c) Whether or not P’s son was on the tractor at the time of the accident does not affect the analysis with respect to hearsay.  The son’s presence on the tractor would not render his later statement admissible.

3. Central of Georgia Ry. v. Reeves (Lower court allowed P to testify as to what his doctor told him his injuries were.  P argued that the testimony was admissible because the only purpose was to show that P suffered mental anguish as a result of those statements, not that P’s injuries were of the nature suggested by the doctor. Admissible?) 

(a) Chev: This case is incorrectly decided.

(b) Holding (wrongly decided): NO.  Allowing P to testify about what his doctor told him out of court would “open wide the door to hearsay evidence.”

4. 194th St. Hotel Corp. v. Hopf  (Plaintiff’s testimony regarding her doctor’s communications to her were permitted with limiting instructions informing the jury to consider the evidence only for the purpose of demonstrating “the state of mind of this witness as she received this information from [the doctor].”) 

(a) Holding: this evidence was admissible.  

(b) Rationale: “The admission of evidence for the limited purpose stated was entirely correct.  Since the statement was specifically not admitted to prove the truth of its contents, it should not be technically regarded as ‘hearsay’ at all…  In this case, it was obviously pertinent to the P’s damange claims that her acitons were restricted because of a reasonable belief that she must avoid future physical stress.   Hence, it was perfectly proper for the jury to know one of the basis for that concern.”

5. Kingdon v. Sybrant (P testified to the existence of rumores regarding an affair between her mother and a man other than her deceased father to show that he had an insane delusion that she was illicit child.)

(a) Holding: Evidence of rumors of decedent’s affair is admissible.  Evidence of the rumors are being used only to show that such rumors existed (thereby making it more likely that others might suspect the affair), not for the truth of such rumors.  The rumor was only offered for its effect on the testate, not for its truth, and therefore was admissible.  The only question here was whether the father’s change to the will was rational or irrational.
6. Hickey v. Settlemier (Defamation action.  Videotape of TV program with defendant’s allegedly defamatory statements, and a reporter’s comment about D’s beliefs: “[D] says there’s no doubt in her mind that  [P is] mistreating animals and dealing in stolen pets.”)

(a) Question: Was the reporter’s comment admissible at trial or hearsay? 

(b) Holding:  Hearsay. 
(c) Rationale: In a defamation action, what you are trying to prove is that D said something.  Here, the reporter’s statement was offered to prove its truth (i.e. that D said something).   If the statement doesn’t otherwise fall into a hearsay exception, it is fatal.  A television videotape, like a newspaper article, is mere hearsay -  not within any hearsay exception.

(d) Chev: why is this not an admission?

7. Safeway Stores v. Combs (Safeway manager’s wife tried to testify that she heard her husband warn the plaintiff about the broken ketchup bottle on the floor before P slipped and fell.  Trial judge failed to let the wife testify “as to the fact of the warning” – that is, the wife couldn’t say what she heard her husband say.) 

(a) Holding:  Wife’s testimony is permissible; lower court’s failure to admit this evidence was in error.  

(b) Reasoning: “The hearsay rule is inapplicable to an utterance proved as an operative fact.”  The substance of the warning doesn’t matter here. It only matters that the shopkeeper said something to the P.  The testimony was not offered to establish the truth of the wife said, but merely that he said it, and a jury could well conclude that P was less negligent.  

(c) Chev: The warning is legally operative, since the words do a “legal job.” (deprived of chance to show due care)

8. Betts v. Betts (Evidence was introduced that a child in a custody dispute told her foster mother that her mother’s “[new husband] killed my brother and he’ll kill my mommie too.”)

(a) Chev: this testimony should be admissible because the child’s belief about this fact—not the truth of the child’s assertion—would make it not in the child’s best interest to be in that household.

(b) That is, the child’s words evince the child’s state of mind, and are not being introduced for the truth of their content.




9. Sollars v. State (Presenting an insanity defense, D introduced letters intercepted by the hospital that D had addressed to the president, the pope, etc.)

(a) Admissible because the letters are being used to evince the D’s state of mind (that is, nuts), not for the truth of the letters’ statements.

F. “Implied assertions”

1. Headley v. Tilghman (Prosecutor wanted to prove that D was a cocaine dealer but didn’t find much cocaine at D’s house.  Ibrought in the arresting officer who testified that while he was at D’s house, he called a number on D’s beeper, and heard a Jamaican voice say “Are you up?  Can I come by?  Are you ready?”) 

(a) Holding: The caller’s statements were admissible as non-hearsay, as evidence of the caller’s belief (assumption) that he was speaking to a drug dealer.   The questions were not admitted for their truth, but rather as circumstantial evidence that D used his beeper to receive requests for drugs.  

(b) Reasoning: “An assumption has a fair claim to be treated as non-hearsay since the attendant risks [of hearsay—insincerity, distorted perception, imperfect memory, and ambiguity of utterance] are not as intensively implicated as when the idea is directly enunciated in a statement.”

2. Four different approaches for determining the admissibility of “implied assertions”
(a) Look at the “nature of the declaration seeking admission.”  Is the out-of-court statement a question, an assertion, an unintentional message?

(b) Does reliance on the statement pose a particular danger?  Is the statement likely to be the product of insincerity, distorted perception, imperfect memory, or ambiguity?

(c) Is the hearsay more of an “action” than an “assertion”?  Actions are less susceptible to the dangers of hearsay.

(d) A statement is hearsay (inadmissible) whenever “the communicative behavior is offered to show any proposition that the commuincator could have expected the audience to understand from the communication.”

3. Handout Prob. 13

(a) Part 1: May the murder victim’s will be attacked upon the grounds that it is hearsay as to any expression of victim’s will?

(i) No.  If it’s a will within the meaning of the state’s laws, then it is prima facie a legally operative declaration and it is not hearsay. (Cf. Safeway)

(b) Part 2: Is the will admissible in the criminal proceeding to show that the accused wife acted upon an irresistible impulse or extreme provocation?

(i) Yes.  In order to support these defenses, the will is not being offered for the truth of the matter asserted.  It is not being used to demonstrate the victim’s actual intent, but instead to show the D’s motive.

(ii) The contents of the documents make a difference here, but the truth of the contents are irrelevant; the will’s contents affect D’s state of mind regardless of their truth.

(c) Part 3: Is the will admissible to show that the victim was incompetent or crazy?

(i) Yes, it is admissible for that purpose.  (But it’s not the most persuasive or best evidence of insanity; simply shows that victim left something to his wife that was not his to give.)

(d) Chev: Note that you can use the a document as a legally operative will, and then later as the same document to question whether the document was even made by a mentally competent person in the first place.

G. Prior Statements by Witnesses

1. Inconsistent statements

(a) FRE 801 d (1) (A) “A statement is not hearsay if . . . the declarant testifies at the trial or hearing and is subject to cross-examination concerning the statement, and the statement is . . . inconsistent with the declarant’s testimony, and was given under oath subject to the penalty of perjury at trial, hearing, or other proceeding, or in a deposition.”

(b) Four approaches with respect to prior inconsistent statements:

(i) Prior inconsistent statements are admissible only for impeachment purposes, not for their truth.  Only three jurisdictions still use this rule.  (Denver Tramway)

(ii) FRE approach: Only prior inconsistent statements made under oath may be admitted for their truth.

(iii) Other limited approaches, similar to FRE, but with different criteria for which prior inconsistent statements qualify.  (E.g., Texas doesn’t allow grand jury testimony.)

(iv) More expansive rule (19 states, including Missouri in Rowe):  all prior inconsistent statements are admissible for their truth when the witness is available for cross examination.  
(c) Rationale for accepting all prior inconsistent statements for their truth, regardless of whether they were given under oath (FRE)
(i) Dangers of hearsay and unreliability are absent when the witness is available for cross-examination. 

(ii) Parites wil be partially protected from the erractic witness who changes his story;

(iii) Parties wil be protected form the efforts of the other to influence witness testimony;

(iv) Witnesses will be partially protected from efforts to influence their testimony since the rewards of changing testimony are less.

(v) Prior statements of witnesses may be MORE reliable since they are usually nearer to the event than is the testimony in trial.  The fresher the meory, the fuller and more accurate any statement is. 

(vi) Investigations into human recall also have shown that witnesses are more prone to forget facts which support propositions with which they disagree.  Once a legal dispute is created, the honest recollection of witnesses may change and favor the said they favor. Prior inconsistent sttements are not as pronte to this phenomenon as trial testimony.

(vii) Better strategy is to give the jury full information and let it evaluate all the probative evidence.  The alw of evidence deals in probabilities. Neither certaint nor absence of the poassibility of abuse os required as a condition of admissibility.

(d) Rowe v. Farmers Insurance Company, Inc. (Police officer’s testimony that Rowe’s cousin said he heard Rowe tell another person that Rowe was going to burn his car in order to get a pickup truck.)

(i) Rule: A prior inconsistent statement can be admitted for its truth.  This is the approach reflected in FRE 801(d)(1)—but the Missouri rule established here does not require the inconsistent prior statement to be made under oath. 

(a) Rationale
1. Cross examination: When the declarant is available for cross-examination, enough of the dangers of hearsay are absent.

(ii) Billings dissent (p.527): 
(a) The evidence should not be admitted because there is too much risk of the officer’s memory being inaccurate or that the officer simply misunderstood the declarant, or that the declarant expressed himself in a misleading way.  
1. “Many seemingly inconsistent statements are the result of casual comments made by persons who are unaware of the significance which may be attached to these remarks.  The comment may be incomplete; details are omitted which were unimportant to the declarant at the time but which may be crucial at trial.  Language may be employed in a loose, ambiguous manner which later appears contradictory to testimony at trial.  An observation may be conclusory.  Or the declarant may have indulged in the very human tendency to subconsciously filli n the details where only a portion of an observed event remains in the memory.”

(b) No opportunity for cross!  “The position taken by the principal opinion elevates theory over the demanding realities of litigation and grossly underestimates the crucial role that timely cross-examination has in the search for truth.  Hearsay is excluded from admission into evidence primarily because it has not been subjected to the penetrating heat of an effective cross-examination.  A cross-examination which is postponed and stale simply cannot usbstitute for one which is fresh and immediate.”

(iii) Chev attack on Billings: But this is not a problem peculiar to hearsay; it is about the reliability of the (officer) witness’s own reliability and memory, the officer has to be called to report what he heard.

(a) Billings, at the very least, wants to limit the use of prior inconsistent statements to those made under oath, where the speaker knew the import and circumstances of what was being said.

(b) Billings other main objection to allowing prior inconsistent statements is that “if a witness refuses to adopt his prior statement as true, there can be no adversary cross-examination upon it.”

(iv) Chev: Rowe is the approach in most jurisdictions, for both criminal and civil matters.
(e) Denver City Tramway v. Lomovt 

(i) Impeachment v. truth of matter asserted: At the time of this case, you could only admit prior statements to destroy credibility, not for the truth of the prior statement.  Now, however, prior inconsistent statements by witnesses are admissible for the truth of the matter asserted under FRE 801(d)(1)(A) (if the statement was given by the witness under oath).

2. Problems of Discrediting One’s Own Witness

(a) United States v. Ince (When a witness no longer remembered that shortly after the crime she told a cop, Neumann, that D had admitted to her that he had committed the crime, the Prosecutor brought in un unsworn statement by Neumann recounting what the witness had admitted.  According to the Prosecutor, the purpose of bringing in Neumann’s statement was was merely to IMPEACH the witness.  Admissible?)

(i) Holding: No.  “Rule 607 of the Federal Rules of Evidence provides that ‘the credibility of a witness may be attacked by any party, including the party calling the witness.’  One method of attacking the credibility of a witness is to show that he has previously made a statement that is inconsistent with his present testimony.  Even if the prior inconsistent statement would otherwise be inadmissible as hearsay, it may be admissible for the limited purpose of impeaching the witness…  At a criminal trial, there are limits on the Government’s power to impeach its own witnesses by presenting prior inconsistent statements . . . .  Courts must not permit the government, in the name of impeachment, to present testimony to the jury by indirection which would otherwise be inadmissible.”

(ii) Test (generally adopted by all states): Probative value v. prejudicial effect. “In determining whether a government witnesses’ testimony offered as impeachment is admissible, or on the contrary is a “mere subterfuge” to get before the jury substantive evidence which is otherwise inadmissible as hearsay, a trail court must apply FRE 403 and weigh the testimony’s impeachment value againt its tendency to prejudice the defendant unfairly or to confuse the jury…

(iii) Here, “the probative value of [the testimony about Neumann’s prior statement] for impeachment purposes was nil.”  Neumann had already admitted that she couldn’t remember writing the unsworn statement.  The impeachment was very, very prejudicial; an attempt to circumvent the hearsay rule and to infect the jury w/otherwise inadmissible evidence of Ince’s alleged confession. 

(iv) Rationale
(a) (quoting Morlang) “We must be mindful of the fact that prior unsworn statements of a witness are mere hearsay and are, as such, generally inadmissible as affirmative proof.  The introduction of such testimony, even where limited to impeachment, necessarily increases the possibility that a D may be convicted on the basis of unsworn evidence, for despite proper instructions to the jury, it is often difficult for jurors to distinguish between impeachment and substantive evidence.” 

(b) “When the prosecution attempts to introduce a prior inconsistent statement to impeach its own witness, the statement’s likely prejudicial impact often substantially outweighs its probative value for impeachment purposes because the jury may ignore the judge’s limiting instructions and consider the impeachment testimony for substantive purposes. That risk is multiplied when the state offered as impeachment testimony contains the D’s alleged admission of guilt.”  
(b) Prob. 14 (Neumann took the stand and said, “I don’t know why I’m here, I wasn’t with D at all at the time of the crime.  And that other person told me that he, not D, fired the gun.” Admissible?)

(i) YES. In this instance, the prior statement would be admissible for impeachment since it has significant probative value for impeachment purposes. 

(ii) Chev: In criminal trials, the testimony has to be damaging to one side or the other, and only then the witness can be impeached.  And even then, the impeaching prior inconsistent statement cannot be offered for its truth, unless it was given under oath (in which case it is admissible for its truth under FRE 801(d)(1)(A)).

(c) How do we know whether there is “something to impeach”? 
(i) People v. Le Beau: A witness is called to impeach the D, but the witness instead corroborates the D’s claim (surprising the State).  The court held that the witness’s “testimony damaged the state’s case because the jury might, in view of D’s denial and [witness’s] corroboration theref, believe that the state was trying to create prejudice against the D.”

(ii) US v. Long Soldier:  

(a) Denial by witness that D admitted guilt = probative = admissible.
1. “Where a [prosecution] witness affirmatively denies that the D made an admission of guilt, there is at least an exculpatory inference that something did not take place as alleged.”  In such a situation, the trial court may admit evidence that the “prosecution witness stated that D had made incriminating statements to [the witness].”

(d) Constitutional limitation on Ince rule – Confrontation Clause
(i) A criminal D likely has the right to cross-examine and impeach any witness he has called under the Due Process Clause of the 14th Amendment, under Chambers v. Mississippi (U.S. 1973) (holding that the trial court’s restriction on cross-examination, together with the exclusion of the witness’s out-of-court statements, deprived D of a fair trial in violation of the DPC).

(e) NYCPLR 4514, for NY civil proceedings: “In addition to impeachment in the manner permitted by common law, any party may introduce proof that any witness has made a prior statement inconsistent with his testimony if the statement was made in a writing subscribed by him or was made under oath.”

(i) That is, expands upon FRE rule by including any prior written, signed statements.

(f) NY Crim. Proc. Law 60.35 for NY criminal proceedings

(i) “1.  [When a party calls a witness whose testimony tends to disprove the position of that party regarding a material issue of the case], such party may introduce evidence that such witness has previously made either a written statement signed by him or an oral statement under oath contradictory to such testimony.

(ii) [Evidence introduced pursuant to (1), above] may be received only for the purpose of impeach[ment], and does not constitute evidence in chief . . . .  [T]he court must so instruct the jury.

(iii) [If the witness’s testimony at trial] does not tend to disprove the position of the party who called him and elicited such testimony, evidence that the witness made [a contradictory] prior statement is not admissible, and such party may not use such prior statement for the purpose of refreshing the recollection of the witness in a manner that discloses its contents to the trier of the facts.”

(g) Cal. Evid. Code 1235 (paraphrased): A witness’s prior statement is admissible if it is inconsistent with the witness’s testimony at the hearing, as long as the witness has an opportunity to explain or defend his past inconsistent statement.

(i) The code’s comments state that prior inconsistent statements can only be used to impeach one’s own witness if the witness has damaged the party’s case: “Evidence tending only to discredit the witness is irrelevant and immaterial when the witness has not given damaging testimony.”  However, the calling party may impeach their own witness without being “surprised” by the adverse testimony..

(ii) The comments also note that the prior inconsistent statements are admissible for the truth of the matter asserted, not just for impeachment purposes.  

(h) Handout Problem 14

(i) At common law, a lawyer “could not impeach his own witness.”  What this meant was:  A lawyer could not call a witness for the purpose of proving something that the witness was not willing to say.

(ii) As an “escape” mechanism for a lawyers who called a witness who ended up being unfavorable:  The lawyer could impeach the witness using prior inconsistent statements, but only for the purpose of neutralizing the injury caused by the witness’s adverse testimony.  (And the prior statement could not be used for the truth of its contents.)  Such impeachment required “surprise and damage.”

(iii) NY 60.35 is a specialized version of the “surprise and damage” rule, which allows the prior statement to be used for impeachment purposes, but only if the witness’s party “tends to disprove the position of the party who calls him.” The NY rule does not require surprise, and the prior statement cannot be used to prove the proponent’s case.  

(iv) Rowe approach, used in most jurisdictions: lawyer is permitted to impeach a witness for the purpose of establishing that a prior inconsistent statement is in fact true.  

(v) FRE 801(d)(1)(A) adopts a compromise position, in which a prior inconsistent statement is hearsay unless it was given under oath at a proceeding or deposition.

3. Consistent statements

(a) Generally, prior consistent statements are not admissible, except in two narrow situations:  

(i) In order to rebut the attempted impeachment of testimony with which the prior statement is consistent, and 

(ii) The identification of a person.

(b) FRE 801 d (1) (B) Prior statement by witness:  “A statement is not hearsay if . . . the declarant testifies at the trial or hearing and is subject to cross-examination concerning the statement, and the statement is . . . consistent with the declarant’s testimony and is offered to rebut an express or implied charge against the declarant of recent fabrication or improper influence or motive.”
(c) FRE 801 d (1) (C) Prior statement by witness:  “A statement is not hearsay if . . . the declarant testifies at the trial or hearing and is subject to cross-examination concerning the statement, and the statement is . . . one of identification of a person made after perceiving the person.”

4. Admissions of a Party to the Case
(a) Generally
(i) A party admission is anything, under oath or not, that has been uttered by the opposition and is entered by the adversary.   In Problem 15, the admission is admissible because (1) it’s relevant and (2) it was said by the adversary.  That’s all that you need.

(ii) No need to show a statement by the opposing party—is (or was believed to be) against the party’s interest in order to be treated as an admission.  
(a) Advisory Committee’s Notes to FRE 804(b) (“If the statement is that of a party, offered by his opponent, it comes in as an admission, Rule 803(d)(2), and there is no occasion to inquire whether it is against interest, this not being a condition precedent to admissibility of admissions by opponents.”)
(b) FRE 801 d (2) Admission by party-opponent: “A statement is not hearsay if  . . . the statement is offered against a party and is a) the party’s own statement in either an individual or a representative capacity, or b) a statement of which the party has manifested an adoption or belief in its truth, or c) a statement by a person authorized by the party to make a statement concerning the subject, or d) a statement by the party’s agent or servant concerning a matter within the scope of the agency or employment, made during the existence of the relationship, or e) a statement by a coconspirator of a party during the course and in furtherance of the conspiracy. The contents of the statement shall be considered but are not alone sufficient to establish the declarant’s authority under subdivision (C), the agency or employment relationship and scope thereof under subdivision (D), or the existence of the conspiracy and the participation therein of the declarant and the party against whom the statement is offered under subdivision (E).”
(c) Advisory Committee notes on the five categories listed above:

(i) The representative need not be acting in his representative capacity when he makes the admission, as long as the statement/admission is relevant to representative affairs.

(ii) Acquiescence to the statement of another can be done by “any appropriate manner,” including silence, even in criminal cases.

(iii) This includes internal statements made by authorized speakers, such as a party’s books or records, or statements made between the authorized speaker and the party himself. (Cal. Evid. Code allows only statements made “for” the party, which perhaps includes only those statements made to third parties.)

(iv) The statement must concern a matter within the scope of agency or employment; it need not actually be made within the scope of agency or employment.  

(v) This does not include statements made after the objectives of the conspiracy have either failed or been achieved.

(vi) Admissions are admissible as a result of the adversary system of litigation, not because they are trustworthy.  

(d) cf. Cal. Evid. Code 1220-23, Confessions and Admissions:

(i) A past statement made by a party is admissible against the party 

(a) § 1220: “regardless of whether the statement was made in his individual or representative capacity.”

(b) § 1221:  “if the statement is one of which the party, with knowledge of the content thereof, has by words or other conduct manifested his adoption or belief in its truth.”

(c) § 1222: “if (a) the statement was made by a person authorized by the party to make a statement or statements for him concerning the subject matter of the statement; and (b) [the evidence is offered either after, or subject to (at the court’s discretion), the admission of evidence “sufficient to sustain a finding” that the party authorized the speaker to make such a statement.]”

(d) § 1223: if the statement was made (a) “by the declarant while participating in a conspiracy to commit a crime or civil wrong and in furtherance of the objective of that conspiracy”; (b) “made prior or during the time that the party was participating in that conspiracy”; and (c) [the evidence is offered either after, or subject to (at the court’s discretion), the admission of evidence “sufficient to sustain a finding” of the facts required by (a) and (b)].

(e) Bill v. Farm Bureau Life Insurance Co. (The only significant factual question in this case is whether the P’s son committed suicide or not.  Evidence was testimony by a doctor that the doctor asked plaintiff “is there any doubt in your mind that your son committed suicide” and in response the plaintiff just shook his head.)

(i) Holding: This evidence is admissible; the trial court erred in refusing to admit it.

(a) Reasoning.  Although the shaking of the head “might in some circumstances mean merely bewilderment or confusion, and an ‘I don’t know’ answer,” such an interpretation is to be made by the jury.

(ii) Chev: Ultimately, this testimony is allowed as an admission because the plaintiff does have the opportunity to take the stand to defend/explain what he did.
(a) Note that in a criminal trial, this rationale would not work, because the D could not be compelled to take the stand in a criminal case.
(f) Scherffius v. Orr (P crashed because a cow was on the highway.  Evidence was a prior statement by D that D had owned the black cows and calves, and that he knew where the calf had gotten away.)

(i) Holding:  This is admissible as a admission, even though “there is nothing in the record which suggests D was possessed of any personal knowledge the calf in question was his.”

(ii) Reasoning: “An extrajudicial admission of a litigant against his interest, although it be in the nature of a conclusion, is admissible whether the admission was based on personal knowledge or hearsay.”

(g) Berkowitz v. Simone (plaintiff goes outside (without D) to play with D’s children and dog.  D hears cries and goes outside to find plaintiff bleeding; D then tells P’s mom that D’s dog bit P.  P’s mom testifies about D’s admission at trial; the judge overrules D’s objection that the admission is “predicated upon hearsay and therefore inadmissible.”)

(h) Adoption by silence 

(i) Generally: If a party remains silent after he or she hears or perceives a damaging statement, the statement may be admitted as an adoptive admission on the theory that the normal human reaction would have been to deny such a staement it it were true.  

(ii) State v. Carlson  
(a) Tule: the “assenting silence”/”tacit agreement”  - “ADOPTIVE ADMISSION must be unambiguous.”   D’s nonverbal reaction, in which he “hung his head and shook his head back and forth” after his wife accused him of shooting up, was “so ambiguous that it cannot reasonably be deemed sufficient to establish that any particular interpretation . . . is more probably correct.”  That is, the factual record did not disclose “whether [the gesture] was positive or negative in character.”  Therefore, this ambiguous nonverbal conduct was not admissible as an admission. 

(iii) Megarry Brothers v. United States 

(a) Rule: A continuing commercial relationship lays the groundswork for adoptive admission.  Certain foundational facts can make silence stronger evidence of adoption.  The court admitted D’s failure to respond to two invoices as evidence that D did not dispute the invoices, since the invoices were part of a continuing commercial relationship.

(b) US v. Carrillo: court admitted a slip of paper found in D’s shirt pocket, reasoning that the D “manifested adoption of the statement . . . by possessing the slip of paper and negotiating sales prices and quantities for cocaine that were consistent with the figures on the slip of paper.”

(c) Statements of another
1. If a party assents to the truth of a statement made by another, he is in the same position as if he had personally made the statement.  The most frequest illustration of the adoption of a third person’s statements which do not express what the party himself had perceived is found where the beneficiary of a life insurance policy in furnishing proofs of death attaches and incorporates, by reference or otherwise, certificates of physicians or written assertions of others.  In the majority of cases the attached documents are treated, so far as admissibility is concerned, as if they had been written by the beneficiary himself.

(i) Mahlandt v. Wild Canid Survival & Research Center 

(i) Evidence: (1) A note from D’s employee stating that D’s wolf  “bit a a child that came in our back yard;” (2) testimony that D’s employee told D’s president that the wolf bit a child that day; and (3) an abstract of minutes of a meeting in which D’s Directors discussed the legal aspects of D’s wolf biting the child.

(ii) Lower court decided that since employee lacked personal knowledge, inadmissible.  

(a) Trial judge refused to admit this evidence, since the declarants’ statements were not based on personal knowledge of the facts (D’s employee did not see the wolf bite the child).  

(iii) Holding: The trial court was in error.  The rules do not require that the declarant have personal knowledge of the facts underlying his admission.  The employee’s statements “manifested his adoption or belief in its truth,” which is all that is necessary for an admission. The only piece of evidence that was not admissible was the minutes of the meeting, because they were duplicative and thus lacked probative value.

(a) Court rejects Weinstein’s view that personal knowledge is required by rules 805 (hearsay within hearsay) and 403 (prejudicial harm).

(iv) Rationale
(a) Agency issue FRE 801(d)(2)(D): The court finds that statements 1 and 2 “were made by [D’s employee] when he was an agent  or servant of [D], and they concerned a matter within the scope of his agency, or employment, i.e., his custody of [the wolf], and were made during the existence of that relationship.”

1. No need for admission to have been made to the opponent.  It does not matter that this was an “in house” (internal) communication.  Both internal communications and communications to third-parties are admissible under FRE 801(d)(2)(D).  Court cites Advisory Committee Note for FRE 801(d)(2)(C) which notes that “communication to an outsider has not generally been thought to be an essential characteristic of an admission.  Thus a party’s books or records are usable against him, without regard to any intent to disclose to third persons.”

2. Generous interpretation of rules on admissibility of admissions: quoting from Advisory Committee “The freedom which admissions have enjoyed from technical demands of searching for an ssurance of trustworthiness in some against-interest circumstances, and from the restrictive influences of the opinion rule and the rule requiring first hadn knowledge, when taken with the apparently prevalent satisfaction with the results, calls for generous treatment of this avenue to admissibility.”
(b) Abstract of the Board Meeting minutes falls under FRE 801(d)(2)(C) since it is “a statement by a person authorized by the party to make a statement concerning the subject.”  However, it is repetitive of the other evidence (duplicative) and has little probative value (it’s just a summary of things Directors said at the meeting), and is therefore inadmissible under FRE 403 (prejudicial).

(j) Co-conspirator statements
(i) Bourjaily v. United States (U.S. 1987) (Testimony about drug dealer’s telephone statements regarding the participation of a “friend” in the cocaine transaction.)

(a) Question: When determining if a conspiracy exists (in order to determine if Rule 801(d)(2)(E) applies), can the court consider the content of the statement whose admissibility is being challenged?  That is, can the court consider the dealer’s telephone statements in determining whether the drug dealer was D’s coconspirator? 

(b) Holding: The court may consider the content of a hearsay statement in order to determine its admissibility under 801(d)(2)(E).

1. Proponent’s burden in establishing admissibility under 801(d)(2)(E):  “when the preliminary facts relevant to Rule 801(d)(2)(E) are disputed, the offering party must prove them by a preponderance of the evidence.”

(c) Reasoning: 

1. Rule 104 “allows the trial judge to consider any evidence whatsoever, bound only by the rules of privilege,” to “make the factual determinations relevant to Rule 801(d)(2)(E).”

2. Hearsay statements are only presumed to be unreliable; 

3. While a single piece of evidence may not suffice to prove something, various pieces of evidence DO.

4. Courts can consider the provative value of each piece of evidence.

5. If disputed evidence is admitted, the opposing party can still attack its credibility and provative value.  

(d) Blackmun dissent: 

1. The “independent evidence” safeguard was retained by the passage of the FRE, and should not be abandoned in light of serious “real world” considerations.

2. “Considering the co-conspirator statement together with the independent evidence will  NOT cure the loss.  Contrary to the Court’s suggestion, the situation in wchih a trial court now commonly will rely on the co-conspirator’s statement to establish the existne ceof a conspiracy in which the defendant participated will not be limited to instances in which the statement constitutes just ‘another piece of evidece’, to be considered as no more important than the independent evidence.  Rather, such a statement will serve the greatest purpose, and thus will beintroduced most frequestly, in situations where all the other evidence that the prosecution can muster to whow the existence of a conspiracy will not be adequate.  Therefore the co-conspirator’s statement will be necessary to satisfy the trial court by a preponderance of the evidence.” (p.600)

(e) Undecided issue: The Court avoids deciding whether a trial court could rely “solely upon hearsay statements to decide that a conspiracy had been established by a preponderance of the evidence.”  (Here, “the entire conversation between [Dealer and D] was corroborated by independent evidence.”)

1. Congress answered this question in its 1997 amendment to the FRE, following Circuit court precedent:  Under the amendment to 801, “the contents of the declarant’s statement do not alone suffice to establish a conspiracy in which the declarant and the D participated.”  Advisory Committee’s Note to 801. (All Circuits have gone this way.)

(ii) What does 801(d)(2)(E)’s “in furtherance of the conspiracy” requirement mean?

(a) Only statements made “in furtherance” of the conspiracy are admissible.  Rationale: What one does pursuant to a common purpose, all co-conspirators are considered to “do” and the statement is competent against all conspirators.

(b) United States v. Urbanik: Majority finds inadmissible statements that identified D that were made while the witness and declarant were “just hanging out and shooting the breeze about weight-lifting.”  However, the dissent argues that a jury could “reasonably infer” that these statements were made in order to induce the witness to keep dealing with the declarant for drugs—which would have meant the statement was made in furtherance of D and declarant’s conspiracy, and therefore admissible.

(c) United States v. Guyton: the furtherance of the conspiracy need not be “the exclusive, or even the primary, basis for making [the] statements.”  

(d) United States v. Roberts: A statement made in order to keep “a member of the conspiracy ‘abreast of what is going on, that is abreast of the status of another person within the alleged conspiracy and their performance under the conspiracy and their role’” was sufficiently “in furtherance” of the conspiracy to render it admissible under FRE 801(d)(2)(E).

(e) United States v. Simmons:  “The co-conspirator’s discussions of [a] brutal murder [that their gang had committed] . . . may well have served to promote the criminal activities of the [gang] by enforcing discipline among its members . . . .  Because these statements may well have promoted cohesiveness among the [gang] and helped induce [gang] member assistance in the affairs of the criminal enterprise, the district court did not abuse its discretion in admitting the disputed testimony [that co-conspirators had discussed the brutal murder].”

(f) Statements made by conspirator after arrest are NOT made in furtherance of conspiracy.  While statements made after a co-conpirator has been arrested are not admissible, the converse not true- statements of unarrested co-conspirator still operating in furtherance of the conspiracy may be introduced against the arrested conspirator- declarant did not know of arrest- Taylor (9th Cir. 1986)

(g) Handout Prob. 15:  There is an alleged conspiracy among oil companies to fix prices.  The evidence of conspiracy is a statement made by an agent of Cobra Oil that he is following posted prices.

1. D’s admission about following posted prices is admissible against Cobra because (1) it’s relevant and (2) it was said by an agent of the adversary party, concerning the a matter within the scope of his employment.  That’s all that you need for an admission.

a. Chev: the agent’s testimony has to be on a matter within the scope of his employment – it can’t just be some low-level guy talking about what he thinks the bigwigs meet to talk about.

2. Is this evidence admissible against the other, non-Cobra oil companies?

a. Strong argument for inadmissibility:  This is not an admission by silence of the other D companies when Cobra agent was communicating only with other Cobra employees.

b. However, in the hypo where the Cobra agent is talking to agents of other companies, there is a stronger argument for admission by silence—the factfinder might believe that if the other Ds did not follow the posted prices, then they would say something to the contrary.  

IX. EVIDENCE V: Exceptions to Hearsay for Unavailable Declarants

A. FRE 804 Declarant unavailable

(a) “Unavailabity as a witness” includes situations in which the declarant:

1) is exempted by court order, on the ground of privilege, “from testifying concerning the subject matter of the declarant’s [out-of-court] statement.” (exemption)

2) persists in refusing to testify concerning the subject matter of his out-of-court statement despite a court order to testify. (refusal)

3) testifies to a lack of memory of the subject matter of [his] statement.” (claim of lack of memory)

4) is unable to be present or to testify at the hearing because of death or then existing physical or mental illness or infirmity.” (inability)

5) is absent from the hearing and the proponent of [the declarant’s statement] has been unable to procure the declarant’s attendance [or testimony under 804(b)(2,3,4)] by process or other reasonable means.” (absence)

A declarant is not unavailable if [his absence, refusal, exemption, etc.] is due to the procurement or wrongdoing of the proponent of [the declarant’s statement,] for the purpose of preventing the witness from attending or testifying.

(b) The following are not excluded by the hearsay rule if the declarant is unavailable as a witness:

1) Former testimony: testimony at a prior hearing, proceeding, or deposition, if “the party against whom the testimony is now offered [or his predecessor in interest, in a civil action/proceeding], had an opportunity and similar motive to develop the testimony by direct, cross, or redirect examination.”

· Advisory Committee’s Note:

· The previous testimony may be offered against the party against whom or by whom it was first offered.

· There must be a “substantial identity” of the issues addressed in the former hearing and the present hearing.

2) Statement under belief of impending death:  In a prosecution for homicide or in a civil action or proceeding,” a statement made while the declarant believed his “death was imminent, concerning the cause or circumstance of what the declarant believed to be impending death.

· Common law language requires a “hopeless, settled expectation of death.”

3) Statement against interest: A statement which, at the time it was made, was “so far contrary to the declarant’s pecuniary or proprietary interest, or so far tended to subject the declarant to civil or criminal liability, or to render invalid a claim by the declarant against another, that a reasonable person in the declarant’s position would not have made the statement unless believing it to be true.”  However, a statement that tends to expose the declarant to criminal liability while exculpating the accused is only admissible if “corroborating circumstances clearly indicate the trustworthiness of the statement.”

· Chev: The circumstances must suggest that declarant was aware of this interest.

· Advisory Committee’s Note:

· “Whether a statement is in fact against interest must be determined from the circumstances of each case.  Thus a statement admitting guilt and implicating another person, while made in custody, may well be motivated by a desire to curry favor with the authorities and hence fail to qualify as against interest . . . .  However, the same words spoken [to an acquaintance] would have no difficulty in qualifying.”

4) Statement of personal or family history: a) A statement concerning the declarant’s own birth, adoption, marriage, divorce, legitimacy, relationship by blood/ adoption/marriage, ancestry, or other similar fact of personal or family history, even though declarant has no means of acquiring personal knowledge of the matter stated; or b) A statement concerning the foregoing matters, and death also, of another person, [as long as] the declarant was related to the other [person] by blood/adoption/marriage or was so intimately associated with the other [person]’s family as to be likely to have accurate information concerning the matter declared.

5) Residual exception, now Rule 807: a) A statement not specifically covered by Rule 803 or 804, but having equivalent circumstantial guarantees of trustworthiness, is not excluded by the hearsay rule if the court determines that b) the statement is offered as evidence of a material fact; c) the statement is more probative on the point for which it is offered than any other evidence which the proponent can procure through reasonable efforts; d) and the general purposes of these rules and the interests of justice will be best served by the admission of the statement into evidence.

[and opposing party was given fair notice of declarant’s statement and his identity.]

6) Forfeiture by wrongdoing: A statement offered against a party that has engaged (or acquiesced) in wrongdoing that was intended to, and did, procure the unavailability of the declarant as a witness. 

· Committee Note: This is a “prophylactic rule to deal with abhorrent behavior.”

A. Rule 804 rationale: 

1. Hearsay which admittedly is not equal in quality to testimony of the declarant on the stand may nevertheless be admitted if the declarant is unavailable and if his statement meets a specified standard.  The rule expresses preferences: testimony given on the stand in person is preferred over hearsay, and hearsay, if of the specified quality, is preferred over complete loss of the evidence of the declarant.
2. Exceptions are focused on the reliability of the out-of-court witness’s perception, memory, narration, and sincerity.  
3. Chev: Principles/factors upon which these hearsay exception rules lie are:

(a) Declarant’s motive for making the statement

(b) Trial protections for testing the statement, to the degree they exist

(c) Is the knowledge hearsay by nature? (e.g., family history facts)

(d) Fairness (is there a lack of any other evidence?)

B. Declarations against Interest: FRE 804 b (3)

1. Cole v. Cole (The declaration of the decedent that he would not be able to contribute toward the purchase of the new house.)

(a) Holding: This is admissible 804(b)(3) as a declaration against pecuniary interest, since decedent was stating that he had no interest in (ownership of) the new house. 

(i) Chev:  Decedent’s declaration appears sincere at least with respect to the decedent himself—we question whether the widow is telling the truth, but less so when it comes to the words the decedent allegedly said.  

(ii) That such declarations proffered by one who would benefit from their admission, is not a valid ground for excluding them from jury’s consideration

(iii) What the widow says on the stand may be unreliable, but it is not hearsay.

2. People v. Brown: D claimed self-defense in a killing, and the main factual question is whether the victim had a gun in his hand when D shot him.

(a) Evidence: Testimony that Seals claimed he committed a different crime with a gun he took from the floor of the tavern soon after D shot the victim.  (Seals refused to testify at trial, taking the fifth, so he is an unavailable witness.) 

(b) Holding: Seals’ declaration is admissible.  Reasoning: “An admission against penal interest will be received [i.e. admitted] where material [to the case] and where the person making the admission is [unavailable].”- Unavailbility includes those standing on constitutional grounds and refusing to testify

(c) statements against penal interest, normally involve economic loss, and hence concept of pecuniary int. includes penal interest- not to mention liberty interests lost

(i) Chev: Declarations about penal interest are ambiguous without knowing the relationships of the parties.  What you really want to know, in order to decide whether this is against Seals’ penal interest, is whether Seals is a buddy of Δ.
(d) Note: Rule 806 allows the impeachment of the credibility of a unavailable declarant, as long as the declarant’s out-of-court declaration is admissible. Therefore, Seals can be impeached here.

3. Crawford v. Washington: Constitutional restraint on the admission of hearsay.  D claims self-defense in stabbing incident.

(a) Evidence: A tape recording of D’s wife’s statement to the police describing the stabbing (the victim allegedly tried to rape D’s wife)

(i) wife was unavailable to testify because of a state law barring a spouse from testifying without the other spouse’s consent.

(ii) the state invoked the hearsay exception for statements “against penal interest,” since D’s wife admitted to facilitating the assault in her statement.

(b) Issue: Does admission of this evidence violate the Confrontation Clause?  What is the proper test for Confrontation Clause challenges to hearsay testimony?

(c) Holding/Rule: When testimonial evidence is at issue, the the Sixth Amendment requires that (1) the declarant is unavailable and (2) the D had a prior opportunity for cross examination of the declarant.

(i) What is testimonial evidence?  The opinion does not offer an exact description, but suggests that it is “a solemn declaration or affirmation made for the purpose of establishing or proving some fact.”  A statement is probably testimonial if it is made under circumstances that make the declarant reasonably believe that the statement might be used prosecutorially.

(a) Chev’s test: Was the statement made with the expectation that it might be used at trial against the individual against whom the comment was made? (See Problem 16)
(ii) “Statements taken by police officers in the course of interrogations,” as in this case, “are testimonial under even a narrow standard.”

(a) Therefore, since the D had no opportunity to cross examine the declarant, the Court’s admission of the testimonial statement violated the Sixth Amendment.

(d) Rationale for this rule, purportedly Originalist: (1) Confrontation Clause is concerned primarily with “testimonial hearsay;” (2) “Framers would not have allowed admission of testimonial statements of a witness who did not appear at trial unless he was unavailable to testify, and the Δ had had a prior opportunity for cross-examination.”

(i) CC is not concerned with the evidence’s reliability generally, but in whether its reliability has been “assessed in a particular manner: by testing in the crucible of cross-examination.”

(e) Old Roberts approach (overruled here): Confrontation clause does not bar admission of a statement against a criminal D as long as the statement bears an “adequate indicia of reliability.”  Under Roberts, a statement bears such indicia of reliability if it either (1) “falls within a ‘firmly rooted hearsay exception,” or (2) bears “particularized guarantees of trustworthiness.”

4. Handout Prob. 16

(a) The term “testimonial” implies the use of statements, whether written and sworn or not, that the declarant “would reasonably expect to be used prosecutorially.”
(b) Limitations to this constitutional protection:

(i) A confession to the authorities by a person is admissible against him personally, even if he asserts privilege not to testify at trial; confession is an admission against the person and can be proved by anyone who heard it.

(ii) However, such a statement would not be admissible against a co-D as a declaration against penal interest.

(c) Crawford hypo: Sylvia’s sister overhears Sylvia and Michael discussing their killing plans.  Admission of these comments does not violate the confrontation clause because the comments are not testimonial.

(i) Crawford does not bar admission of conspiratorial comments that are made and are overheard by a third party, because such comments are not made with the expectation that they might be use prosecutorially.

C. Former Testimony: FRE 804 b (1)

1. Gaines v. Thomas (M and B collided.  Plaintiff was a bystander and was injured.  M died, and B was sued for wrongful death; B testifies in the wrongful death suit and wins that case. Now, plaintiff sues M’s estate, but B dies before he can testify again.)

(a) Evidence: B’s prior testimony from the wrongful death suit against M.

(b) Holding: Admissible, because B was already cross-examined by M in that trial.  The plaintiff need not be a party to the previous action.

(i) Rationale: the “fair and adequate opportunity to cross-examine the witness at the former trial” by the same party is sufficient to render it admissible. 

(a) Chev: opportunity & motive to cross-examine were same in both cases.

(c) See 804(b)(1): the party against whom the testimony is now offered already had an opportunity to cross-examine that witness.

(d) “The properly tested, relevant testimony of a deceased witness should be available to the jury, when no unfairness to the adverse party is involved.”

(e) Chev: Former testimony is acceptable as an exception to the hearsay rule because there was an opportunity to cross-examine, and it respects the Confrontation Clause for the same reason.

D. Dying Declarations: FRE 804 b (2)

1. Wilson v. State (Cop asked the victim, who shot you?  Victim said “Stan.”  Cop asked, “You mean Stanley Wilson?”  Victim nodded yes, and said “um hum.”)

(a) Issue: The trial admitted the declarant’s dying declaration without proof beyond a reasonable doubt that declarant’s statement was believable.  Was this in error?

(b) Holding:  “All that was required to let the statements go to the jury was the making of a prima facie case that the utterances were made by the declarant when he was in extremis, and when he was fully conscious of that condition.” (once trial judge reas finds a sufficient foundation, from the ev. to admit the dying declaration, statement is presented to the jury to be considered ans weighed along w/ the credibility of the declarant- which D can impeach)

(i) Such a prima facie case is established “if the wounds are of such a nature that the usual or probable effect upon the average person so injured would be mortal . . . and such probable effect has revealed itself upon the human consciousness of the wounded person, so that he knows, or strongly believes, that death impends.”

(ii) Rationale for allowing dying declarations: “They are admitted, not in conformity with any rule regarding the admission of testimony, but as an exception to such rules, simply from the necessities of the case, and to prevent a manifest failure of justice.”

(c) Chev:  The statement here is quite obviously testimonial, so how do we get around the Confrontation Clause, and Crawford?  We make it not testimonial as a matter of law.  See Crawford’s suggested sui generis exception for dying declarations.
E. Spontaneous, excited utterances
1. FRE 803(1): Present Sense Impression A statement describing or explaining an event or condition made while the declarant was perceiving the event or condition, or immediately thereafter. 

(a) Justified by the substantial contemporaneity of the event and the lessened likelihood of conscious misrepresentation. 

2. FRE 803(2): Excited Utterance  A statement relating to a startling event or condition made while the Declarant was under the stress of excitement caused by the event or condition 

(a) Spontaneity of the statement is meant to lend credibility to its accuracy, not giving declarant time to misrepresent.  Excitement may however lessen likelihood of accurately observing the event. 

(b) Main difference btw (1) and (2) is the time lapse between the event and the statement 

3. Commonwealth v. Coleman (Victim and her boyfriend, Coleman, are having an argument. Victim calls her mother, states that he will not let her leave the apartment, that he would hang up the phone and that he would kill her.  No question or conflict that Coleman killed the victim.  Coleman in this case sought an instruction to the jury on self defense, claiming that the victim attacked him.)

(a) Statement is indicative that victim was not provoking Coleman, rather that he was attacking her. 

(i) Holding: Victim’s statement to her mother is admitted under a present sense impression exception 

(ii) Reasoning:  Statement is reliable because it is contemporaneous, less worry about defect of memory or chance for a calculated misstatement.   “Conclusion” of victim in present sense impression is not at all similar to an opinion rendered on evidence presented at trial- does not impede on jury’s function.

4. Houston Oxygen Co. v. Davis (Declarant’s statement is made as plaintiff’s car passed her and defendant on the road, believes the plaintiffs must be drunk and will crash if they maintain their rate of speed.)

(a) Court finds evidentiary value of the remark outweighs any concerns that hearsay might cause. Safe from defect of memory, contemporaneous observation. 

F. Physical or Mental Condition 

1. FRE 803(3) Then existing mental, emotional or physical condition: A statement of the declarant’s then existing state of mind, emotion, sensation, or physical condition (such as intent, plan, motive, design, mental feeling, pain, and bodily health), but not including a statement of memory or belief to prove the fact remembered or believed unless it relates to the execution, revocation, identification, or terms of declarant’s will. 

2. United States v. DiMaria (2nd Cir 1984) (DiMaria is arrested while leaving the scene of a delivery of hijacked cigarettes.  As the FBI approached, defendant stated “I thought you guys were just investigating white collar crime; what are you doing here? I only cane to here to get some cigarettes real cheap.” Convicted at first trial. Statement as the FBI approached was excluded as hearsay. Appeal on the exclusion of this statement, going to prove the defendant’s mental condition at the time: that he didn’t understand that he was purchasing stolen cigarettes.) 

(a) Holding: Statement is admissible under mental condition exception to hearsay, FRE 803(3) as a statement of memory or belief to prove the fact remembered or believed.  Verdict in the first trial is reversed because of evidence’s exclusion

(b) Rationale 

(i) Fits squarely within the letter of the exception.  Blurting out his supposed state of mind at the point in time he allegedly had the mens rea required under the statute.

(ii) Though the statement was self-serving, veracity was for the jury to determine. 

(iii) Statement could go to prove DiMaria’s state of mind was to possess bootleg, not stolen, cigarettes, thereby negating mens rea required under the statute 

G. FRE 803(4) Statements for purposes of medical diagnosis or treatment: Statements made for purposes of medical diagnosis or treatment and describing medical history, or past or present symptoms, pain, or sensations, or the inception or general character of the cause or external source thereof insofar as reasonably pertinent to diagnosis or treatment. 

(a) Justified by patient’s presumed interest in effective treatment for condition 

(b) Generally, statements relating to fault are not admissible under this exception, justifications do not reach attribution of fault 

1. United States v. Tome (Defendant father is accused of sexual abuse of his daughter, daughter is unable to testify in the case.  State puts on testimony from three doctors and a caseworker to prove abuse. All statements indicate that child was abused, two that father was the abuser.)

(a) Holding: Statements made to the doctors are admissible under FRE 803(4). Admission of hearsay statements to caseworker are reversible error.

(b) TEST: Even though a statement identifying an abuser to a doctor is normally unnecessary to diagnose/ treat  patient – it is admissible if the relationship with the victim is reasonably pertinent to the victim’s treatment.  Statements to hospital attendants, ambulance drivers, or even members of the family might be included. 

(c) Rationale: For admissibility under the rule, statements must be reasonably pertinent to the doctor’s diagnosis or treatment of the patient.   Child’s statements to the doctors as to whether abuse had occurred were clearly relevant to their treatment of the child.  Statements to one doctor as to the father abusing her when the doctor was attempting to make the child comfortable with her was related to treatment.  Treatment is not only ameliorative but may be preventative in cases such as this. 

(d) Dissent: Victim’s statements for the doctors DO NOT fall under 803(4) exception to hearsay because victim was too young to understand the importance to her treatment of being truthful with her doctors. 
2. Mutual Life Insurance Co. v. Hillmon (Issue is identifying whether body found at Crooked Creek is Insured (Hillmon) or Insured’s friend and traveling partner (Walters).  Insurance company attempts to introduce letters written by Walters to his family announcing his intention to travel with Hillmon to Crooked Creek.) 

(a) Holding: Letters to family and fiancé were not admissible as PROOF that he actually went away from Wichita, only that he had the INTENTION of doing so.

3. Shepard v. United States (Sick woman asks nurse to bring a bottle of whiskey which she had drank from before falling ill, states the whiskey was poisoned and that her husband poisoned her. State argued that since D was trying to show that the victim committed suicide, her statement to the nurse was admissible to show a state of mind inconsistent with suicidal intent.) 

(a) Holding: Statement is inadmissible hearsay, not falling under any exception. Conviction reversed. 

(b) Rationale: Clearly the victim’s statement was introduced as a dying declaration even though there was no proof that the victim expected to die. The statement was offered for its prejudicial effect and NOT to show that victim lacked suicidal intent. 

H. Business and Official Records
1. FRE 803(6) Records of regularly conducted activity: A memorandum, report, record, or data compilation, in any form, of acts, events, conditions, opinions, or diagnoses, made at or near the time by, or from information transmitted by, a person with knowledge, if kept in the course of regularly conducted business activity, and if it was the regular practice of that business activity to make the memorandum, report, record, or data compilation, all as shown by the testimony of the custodian or other qualified witness, or by certification that complies with Rule 902(11), Rule 902(12, or a statute permitting certification, unless the source of information or the method or circumstances of preparation indicate lack of trustworthiness.  The term “business” as used in this paragraph includes business, institution, association, profession, occupation, and calling of every kind, whether or not conducted for profit. 

2. FRE 803(7) Absence of entry in records kept in accordance with the provisions of (6): Evidence that a matter is not included in the memoranda, reports, records, or data compilations, in any form, kept in accordance with the provisions of paragraph (6), to prove the nonoccurrence or nonexistence of the matter, if the matter was of a kind of which a memorandum, report, record, or data compilation was regularly made and preserved, unless the sources of information or other circumstances indicate lack of trustworthiness.

3. Kennedy v. LAPD (Wife entered deceased husband’s time records. Question is whether a lawyer’s time records constitute hearsay. Are they admissible as to how much money was owed to the attorney?)

(a) Test: 803(6) admissibility of a business record: A hearsay statement is admissible as a business record under 803(6) if the following foundational facts are shown by testimony of the custodian or another qualified witness: 1) the writing is made or transmitted by a person with knowledge at or near the time of the invident recorded; 2) the record is kept in the course of a regularly conducted business activity.   If the record is prepared in a non-trusworthy manner, it is not admissible. 

(b) Holding: Time records were admissible! The wife swore that they were maintained during the course of her firm’s representation of Kennedy.  She further swore that she and her husabdn reviewed the records before his death and determined that they were accurate. NO indications of untrustworthiness. 

4. Matter of Leon RR (At parental rights hearing, state moved to admit entirety of the case file on the child and accusations of the parents’ neglect.) 

(a) TEST: To qualify under the business record exception, the proponent must show

(i) It was in the scope of the record keepers business duty to record the act, and  

(ii) Each participant in the chain of producing the record is acting within the course of regular business conduct.  EVERYONE in the reporting chain must be acting under a business duty. 
(b) Holding: Not all the records in the case file are admissible under the business exception 

(i) Social worker had a statutory duty to maintain a comprehensive case record.  Entries based upon first hand observations by the caseworker are admissible. 

(ii) Inclusion of statements and rumors from third parties under no business duty to report to the caseworker were however inadmissible. 

5. Yates v. Bair Transport, Inc. (Describing the admissibility and uses of a statement to police officers.) 

(a) Such statements, if relevant and kept in the ordinary course of business, are admissible to prove the fact that the statement was made.  However, such statements are not admissible to prove the truth of the matter contained within the statement, they must have an independent ground of admissibility such as an admission, etc.
6. State v. Lungsford (Police report contained statements of witnesses – admissible?)

(a) Holding: Police report admissible, 3rd party statements not admissible.  While these records are kept in police officers’ regular conduct of business, they are unreliable because the complaining witness or other individual is not under the same duty to faithfully report the facts to the police officer. 

(b) RATIONALE for business records exception is business duty!  One of the critical circumstances importing reliability is the fact that the informant whose declaration is so recorded is under a duty, in the context of the activity in wchiht he record is made, to make an honest and truthful report.  Thus, the business record exception is predicated not only on the circumstances that the record itself is kept in the usual course of the business but also on the circumstances that the recorded information is ontained by the recorder from a declarant having a “business” duty to communicate it truthfully.  

(c) Here, the second of these criteria was not met. Obviously, the making of investigations and the receiving of information concerning crime is usual police business.  Hence a police record is admissible to prove, for example, that a report of crime was made bya  member of the public and when the report was made and received.  It is not, however, admissible to prove the truth of the contents of that report since members of the public, whether targets of investigation, witnesses or victims, are not under a duty, in the nature of a business duty, to make an honest and truthful report.  Thus, “citizen declarations” are virtually universally held to constitute excluded hearsay in respect of otherwise admissible police reports. 

7. United States v. Moore (Former bank teller who engaged in a conspiracy to fraudulently obtain loans from her employer is convicted largely on testimony of her coconspirators and computer records from the bank which indicate the loan histories for each fraudulent loan.  Petitioner challenged the bank records as inadmissible hearsay.)

(a) Holding:  The loan records are admissible under FRE 803(6), business records exception. 

(b) Rationale:  Records in question were made in the regular course of the bank’s business, it was within the business duty of the bank’s employees to record this information. 

(i) Any challenge to the trustworthiness of the records must overcome the presumption that regularly maintained business records are inherently trustworthy.  Specific challenges as to why the documents may be untrustworthy must be made. Here, nothing in the record implied lack of trustworthiness.  

8. Public records exception to hearsay – FRE 803(8)
(a) FRE 803(8) Public records and reports: Records, reports, statements, or data compilations, in any form, of public offices or agencies, setting forth (A) the activities of the office or agency, or (B) matters observed pursuant to duty imposed by law as to which matters there was a duty to report, excluding, however, in criminal cases matters observed by police officers and other law enforcement personnel, or (C) in civil actions and proceedings and against the Government in criminal cases, factual findings resulting from an investigation made pursuant to authority granted by law, unless the sources of information or other circumstances indicate lack of trustworthiness.

(b) Beech Aircraft Corp. v. Rainey (Surviving spouses of naval pilots who died in a plane crash sue the plane’s manufacturer under a products liability theory.  Manufacturer seeks to admit official report under FRE 803(8) completed by JAG following the accident in which the investigator concluded the most likely cause of the crash was pilot error, not engine failure.) 

(i) Holding:  Despite the fact that the report contained “conclusions” and “opinions” of the investigator, it was nevertheless admissible under FRE 803(8)’s official records exception.  “Factually based conclusions are not excluded from the scope of the public records exception to hearsay. As long as the conclusion is based on a factual investigation and satisfies the Rule’s trustworthiness requirement, it should be admissible along with other portions of the report.”  

(ii) Rationale  

(a) The language of the rule itself doesn’t distinguish between “facts”, “opinions” and “conclusions”. Legislative history – no dichotomy of fact v. conconlusion v. opinion.

(b) The trustworthiness inquiry, NOT a distinction between fact/opinion/conclusion – is the safeguard against admission of unreliable evidence. 

(c) LIBERAL THRUST OF FEDERAL RULES
1. “A broad approach to admissibility under Rule 803(8)(C) is consistent with the Federal Rules’ general approach of relaxing the traditional barriers to “opinion” testimony.  Rules 702-705 permit experts to testify in the form of an opinion, and without any exclusion of opinions on “ultimate issues”.  And Rule 701 permits even a lay witness to testify in the form of opinions or inferences drawn from her observations when testimony in that form will be helpful to the trier of fact.  We see no reason to strain to reach an interpretation of Rule 803(8)(c) that is contrary to the liberal trust of the Federal Rules.”  

(c) Hearsay WITHIN the reports (hearsay within hearsay)
(i) Miller v. Field (A police report that was prepared on the basis of evidence including hearsay = hearsay, barred.)

(a) “While a court may presume that a preparer of a report, under a duty to relate infroomation, will perform the task required and formulate justified conclusions and reasonable opinions based on evidence actually observed by the preparer, no such presumption arises when the preparer relies on potentially untrustworthy hearsay evidence from another individual under no duty to provide unbiased information.”

1. Here, “the police reports introduced as evidence at trial contains neither factual findings made by the reoprt’s preparers nor conclusions and opinions based upon such factual findings.  Instead, the reports are largely a recitation of statements of other individuals that fall under no other exception to the hearsay rule.  Because those statements of the victim the alleged assailants, other witnesses, and the local prosecutor are hearsay within hearsay, that evidence should not have been palced before the jury.”
(ii) Clark v. Clabaugh (Opposite holding from Miller.  Finding that potential bias of individuals interviewed in the preparation of an official report does not render the report inherently untrustworthy. Bias cannot automatically be imputed to investigators.)

I. Rule 803 Ancient documents as exemplary

1. FRE 803(16): Statements in ancient documents: Statements in a document in existence twenty years or more the authenticity of which is established

2. FRE 803(20):  Reputation concerning boundaries or general history: Reputation in a community, arising before the controversy, as to boundaries of or customs affecting lands in the community, and reputation as to events of general history important to the community or state or nation in which located. 

3. Bowers v. Fibreboard Corporation (Estate of Naval boilermaker who died of asbestosis is suing a company which produced asbestos which was likely installed in ships on which he worked.  To support this claim, Plaintiffs introduced the “Dictionary of American Naval Fighting Ships” under the ancient document exception.  The document was over 20 years old and verified that ships defendant’s asbestos was on were in the ports in which plaintiff worked.  Defendant objected to the admission, essentially arguing against FRE 803(16).)

(a) Holding: The lower court was within its discretion to admit the document under 803(16).

(b) Rationale
(i) Trustworthiness – Ancient documents purporting to be issued by a public authority are not required to be independently authenticated, presumed to be trustworthy.

(ii) Necessity – Requiring otherwise would make it nearly impossible for parties to effectively establish facts from more than 20 years ago.

(iii) Unnecessary to consider whether a court must exclude a document absent additional evidence of its reliability; such evidence was presented in this case. 

(iv) This evidence was also the type the jury could understand w/o an expert.

(v) Distinguish: Here, the Dictionary was described as a “government publication, compiled from data contained in government archives, maintained in numerous libraries and reviewed by several journals.  This combination of facts increases its probability of reliability and supports the admission of the Disctionary as an authoritative history. 

J. Hearsay, Confrontation Clause and Due Process

1. Advisory Committees Note to FRE Art VIII

(a) Initially, law of the confrontation clause and hearsay were fairly coterminous.  Accused (or civil party) is entitled to have witnesses against him/her testify under oath, in his/her presence, subject to cross.  Necessity and considerations of public policy are largely the only exceptions from this rule.

(b) Difference grew in caselaw discussing the right to confrontation and police lineups and use of testimony gotten outside the presence of Defendant’s counsel.

2. Pointer v. Texas (Confrontation clause held applicable to the states.  Prosecution use of former testimony where petitioner was not represented by counsel is a violation) 

3. Gilbert v. California (1967) (Accused was entitled to have counsel present at pretrial identification-lineup, given the centrality of such identification to most cases.) 

4. United States v. Inadi (US 1986) 

(a) Holding: Confrontation clause doesn’t require gov’t to show unavailability of a co-conspirator declarant in order to introduce out of court statement. 
(b) Rationale 

(i) Unavailable declarant rule is justified for former testimony because using the out of court statement is a weaker form of testimony and evidence than having the witness testify on the stand.

(ii) This rationale doesn’t apply to conspiracy statements: 

(a) Statements made in the furtherance of a criminal conspiracy will be in a different context and of a different nature so as to be more probative of the conspiracy.  “Because they are made while the conspiracy is in progress, such statements provide evidence of the conspiracy’s context that cannot be replicated even if the declarant testifies to the same matters in court.  When the Government – as here – offers the statement of one drug dealer to another in furtherance of an illegal conspiracy, the statement often will derive its significance from the circumstances in wchih it was made.  Conspirators are likely to speak differently when talking to each other in furtherance of their illegal aims than when testifying on the witness stand. Even when the declarant takes the stand, his in court testimony seldom will reproduce a significant portion of the evidentiary evalue of his staemetsn during the course of the conspiracy.”  
(b) Defendants in this context have the option of subpoenaing the co-conspirator to undermine the introduced statement. 

(c) Weakness of the Inadi rationale

(i) Same justification seems to apply in any other case, although heightened here.  Defendant may call co-conspirator to the stand to refute evidence put on by prosecution. However co-conspirator can and most likely will claim privilege against self-incrimination when asked about statement. 

(ii) Chev: Ultimately, seems wrongly decided.

X. Professional Responsibility IV

Agency and Autonomy of Lawyer and Client- relation to party admissions

A. Generally
1. The Code and the Rules allow for lawyer autonomy in a number of ways including strategy.

(a) DR 7-101(B)(1)- where permissible, can waive/fail to assert a right or position of client

(b) DR 7-101(B)(2)- refuse to aid or participate in conduct atty believes to be unlawful, even if some support for legality

(c) R. 2.2(a)(3)- decline to offer evidence atty “reasonably believes is false” 

(d) R. 1.2(c)- discretion to limit the scope of a representation- reasonably w/ consent

(e) An atty who disagrees w/ client or feels professional autonomy is unduly limited may be able to withdraw from representation

2. A criminal defendant cannot sue for malpractice unless he can show by a preponderance of the evidence that he is not guilty. 

B. Rule 1.2 Scope of Representation and Allocation of Authority Between Client and Lawyer

1. A lawyer shall abide by a client’s decisions concerning the objectives of representation and shall consult with the client as to the means by which they are to be pursued (see R.1.4).  Lawyer may take such action on behalf of client as is impliedly authorized to carry out the representation, but a lawyer must abide by a client’s decision whether to settle a matter.  In criminal cases, the lawyer should first consult the client and then abide by the client’s decision as to a plea to be entered, whether to waive jury trial and whether the client will testify.

(a) A lawyer may limit the scope of the representation if the limitation is reasonable under the circumstances, and the client gives informed consent.

(b) If the lawyer and client disagree, the lawyer should consult with the client and seek a mutually acceptable resolution.  If such efforts are unavailing and the lawyer has a fundamental disagreement with client she may withdraw from the representation or the client can discharge lawyer.

(c) If, at the outset of a representation, the client authorizes the lawyer to take specific action on his behalf w/o further consultation, a lawyer may rely on such advance authorization, absent a material change in circumstances and subject to R 1.4. 

2. A lawyer’s representation of a client, including by appointment, does not constitute and endorsement of the client’s political, economic, social or moral views or activities.

(a) A lawyer must not counsel a client to engage, nor assist a client, in conduct the lawyer knows is criminal or fraudulent.  However, a lawyer may discuss the legal consequences of any proposed course of conduct with a client and may counsel or assist client in making a good faith effort to determine the validity, scope, meaning or application of the law.

C. Rule 1.4 Communication

1. A lawyer shall promptly inform the client of any decision or circumstance with respect to which the client’s informed consent (R. 1.0(e)) is required by these Rules.

2. A lawyer shall reasonably consult with client about the means by which the clients objectives are to be accomplished:

(a) Reasonable communication is necessary for client effectively to participate in the representation.

(b) When immediate decisions must be made, such as in a trial, the lawyer must nonetheless act reasonably to inform the client of the actions the lawyer has taken on the client’s behalf

3. A lawyer shall keep the client reasonably informed about the status of the matter 

4. A lawyer shall promptly comply with reasonable requests for information

5. A lawyer shall consult with the client about any relevant limitation on the lawyer’s conduct when the lawyer knows that the client expects assistance not permitted by the Rules of Professional Conduct or other law

6. A lawyer shall explain a matter to the extent reasonably necessary to permit the client to make informed decisions regarding the representation

(a) ordinarily, the standard is information appropriate for a client who is a comprehending and responsible adult. For clients that are children or suffer from diminished capacity, this may not be practical (see R. 1.14) Also, when the client is an org it may not be possible or appropriate to inform every member, so lawyer should address communications to the appropriate officials of the organization (see R.1.13)

(b) In some circumstances a lawyer may be justified in delaying revelation of information when the client would be likely to react imprudently to an immediate communication. But, the lawyer cannot withhold information to serve his own interest, convenience or convenience of another person.

D. Code DR7-101 Representing a Client Zealously Within the Bounds of the Law

1. A lawyer shall not intentionally fail to seek the lawful objectives of his client through reasonably available means, except as provided by DR7-101(B).  A lawyer does not violate his Rule by acceding to reasonable requests of opposing counsel which do not prejudice the rights of his client, by punctually fulfilling all professional commitments, by avoiding offensive tactics, or treating courteously all people involved in the legal process

2. A lawyer shall not intentionally fail to carry out a contract of employment entered into with a client for prof. services, but he may withdraw as permitted under DR 2-110, DR 5-102, and DR 5-105

3. A lawyer shall not intentionally prejudice or damage his client during the course of the professional relationship, except as required under DR7-102(B)

4. A lawyer may, where permissible, waive or fail to assert a right or position of his client or refuse to aid or participate in conduct that he believes to be unlawful, even though there is some support for an argument that the conduct is legal.    

E. Agency 

1. Generally
(a) Lawyers are their client’s agents so the law of agency applies to the client-lawyer relationship giving lawyers certain authority and duties. Lawyers are also fiduciaries.
(b) Agency statutes gives the lawyer an authority to act for the client on the subject-matter of the retainer.  Lawyer’s conduct is attributed to client even if lawyer is careless, errs or worse.

(i) “Litigant chooses counsel at his peril.”

(ii) It is important to define as much as reasonably possible what the lawyer is retained to do so s/he does not exceed it (may require revision as matter proceeds).  Defining scope also helps protect lawyer against charges of negligence or malpractice. 

2. Taylor v. Illinois (US 1988) (P’s lawyer willfully failed to reveal identity of a prospective witness so ct refused to let witness testify. P claimed violation of 6th A.) 

(a) Holding: Preclusion allowed here (even though prejudice to prosecution could have been avoided w/ less harsh remedy), b/c the defense lawyer acted willfully and tactically -though preclusion is not always appropriate i.e. ineffective counsel.

(b) Rationale
(i) The lawyer has and must have full authority to manage the conduct of the trial (although there are basic rights that the atty cannot waive w/o the fully informed & publicly acknowledged consent of client).

(ii) Clients must accept the consequences of the lawyers various tactical decisions regarding cross-ex, what witnesses are chosen and which witnesses are identified in an Answer to Discovery (putting aside exceptional cases where there is ineffective assistance of counsel). 

(c) Dissent: Sure, Ds are bound by their laywers’ tactical errors, but NOT by their outright misconduct.  Misconduct is not only visible with hindsight, as are most tactical errors. 

3. SEC v. McNulty (Default judgment was entered against D because D’s lawyer failed to answer the complaint.)

(a) Question: Did this failure by the lawyer constitute something beyond gross negligence? Was the failure attributable to D? 

(b) Holding: Yes and Yes. 
(c) Rationale
(i) Agency rule: Normally, the conduct of an attorney is imputed to his client, for allowing a party to evade “the consequences of the acts or omissions of his freely selected agent” “would be wholly inconsistent with our system of representative litigation, in wchih each party is deemed bound by the acts of his lawyer-agent.”

(ii) Here, the lawyer’s conduct was egregious, but D was an experienced businessman who didn’t contact his lawyer for an entire year after being sued by the SEC, and never received bills from the lawyer.  The lawyer’s willful default must be imputed to D.

F. Binding the Client – authority of a lawyer to settle

1. Many circumstances in which a lawyer may bind a client.

(a) If lawyer acts negligently or improperly, client may still be bound (even in cases of default), but may sue lawyer for damages.

2. Rule 1.2(a) and case law gives client unqualified right to decide whether to settle a civil matter or enter a plea
(a) clients can delegate authority to lawyer to settle civil disputes.

3. Inherent agency power: described in Restatement of Agency Second as a power that comes solely from existence of agency relationship for the protection of persons harmed by, or dealing with, a servant or other agent- some cts have held that lawyers have inherent agency power

4. Even if lawyer does not have actual or inherent authority to settle, lawyer may have apparent authority b/c the client has said or done something that would lead the other party to assume the lawyer had authority- some courts treat this as actual authority other courts only recognize settlements that take place in presence of client. International Brotherhood of Teamsters (2nd Cir. 1993)

5. Lawyer’s authority can bind a government (i.e. Assistant US Attorney’s representations in imposing a non-Guidelines, non statutory sentence were relied on by court and the government later challenged the sentence w/o success) (US v. Byerley (7th Cir 1995)

6. Tortious conduct by law firm not attributable to clients unless client authorized the tortious acts or thereafter ratified them (Horwitz v. Holabird & Root (Ill. 2004)

G. Vicarious Admissions

1. Rule: Lawyer’s statements may be vicarious admissions of a client.  As agent, lawyer is subject to the vicarious admission rules of the law of evidence (ex FRE801(d)(2)(C)-(D))- applies to litigation and negotiation (p.74)

2. Vicarious admissions may be used against client, but don’t bind client b/c he may try to disown them or introduce contradictory proof.  However, statements made by a lawyer in a case on trial or in court proceedings that have not been superseded, can bind client.  

3. Opening statements in trials are not evidence, but assertions in them are “judicial admissions” and est. as true for trial purpose (i.e. defense counsel admission that driver was D’s employee- relieves P of proving identity) 

H. Autonomy of Attorneys and Clients 

1. Ends/Means Distinction

(a) Clients delegate some autonomy along w/ the authority they give to atty

(b) Many considerations in how to allocate authority- how much say does client get in helping to determine means? Fluidity in allocation can be good, but needs limits

(i) Consultation makes higher verdicts or settlements more likely and improves client relations

2. Jones v. Barnes (US 1983) (Man robbed at knifepoint in apt. lobby. D “Froggy” Barnes was identified as an assailant.  On appeal from conviction, provided his appointed counsel with a letter listing several claims he wanted to raise, though counsel did not raise all of them. Issue: does defense counsel assigned to prosecute an appeal from a criminal conviction have a constitutional duty to raise every nonfrivolous issue requested by the D?) 

(a) Holding: NO Sixth Amendment right to instruct counsel on issues to raise on appeal.  Goals are for the client, means for the lawyers (R 1.2)- must distinguish which is which.

(b) There is no Supreme Court precedent that an indigent defendant has a constitutional right to compel appointed counsel to press nonfrivolous points requested by the client, if counsel as a matter of professional judgment decides not to present those points.

(c) Supreme Court in holding that a State must provide counsel for indigents on first appeal, recognized the superior ability of trained counsel.  The lower court’s per se rule that client be allowed to decide what issues are to be pressed, undermines the ability of counsel to present client’s case in accord w/ counsel’s professional evaluation.

(i) The DUTY of a lawyer is to support his client’s case to the best of his ability, not to raise every possible claim suggested by a client.  In fact, vigorous and effective advocacy probably requires focusing on the main arguments. 
(a) Anders v. California (US 1967) recognized role of the advocate requires that he support his clients appeal to best of his ability which is exactly what appointed counsel did. 

(ii) Dissent: 6th A is not only a guarantee of competent assistance, but also a protection of the autonomy of a person on trial by assisting him in making choices that he wishes to make.  D;s must be able to defend themselves on their own terms! Otherwise “Ds will feel as though the law conspires against them.”

I. Client’s Autonomy and Scope 

1. Olfe v. Gordon (Olfe hired Gordon to sell real property. Olfe only willing to take back a first mortgage, but Gordon negotiated for a second mortgage. Trial ct dismissed case b/c of insufficient evidence and lack of expert testimony on standard of care.  Issue: Do Gordon’s actions fall w/in exception to the rule requiring expert testimony?)

(a) The legal theory on which P’s allegations are premised are already well established (atty may be liable for all losses caused by failure to follow…the explicit instructions of client. Atty’s honest belief that instructions were not in best interest of client is not a defense to malpractice. 
(b) Holding: Expert testimony is not required to show that agent atty violated his duty.

(c) Atty-client relationships in such context is one of agent to principal. As agent, atty must act in conformity w/ his authority and instructions and is responsible to his principal if he violates duty

(i) Principal’s cause of action for disregard of instructions can be based in tort as well as fiduciary and contract principals 

(d) Distinguished from Jones b/c this case is about goals, Jones about tactics.

2. With autonomy comes responsibility 

(a) People v. Petrovich (D didn’t listen to lawyer’s suggestion at trial and was convicted of murder.   D later claimed that judge should not have accepted his autonomous choice but app ct.  

(b) Holding: D is stuck with the consequences of his request.

(c) A defendant has right to decide if lesser included offenses should be submitted to jury and whether to testify in a criminal case.  IF counsel disagrees, counsel’s duty is to inform D why, but ultimately must accede his clients wish.

(d) Rationale: Doctrine of Judgmental Immunity. A lawyer’s judgment or recommendation on an unsettled point of law is immune from suit even if it turns out wrong, so long as its reasonable.  However, when there are reasonable alternatives, the atty should inform client that the issue is uncertain, unsettled or debatable and allow cient to make decision. Wood v. McGrath, et al. (Neb. 1999) 
XI.  EVIDENCE VI

A. FRE Art 4

1. CircEv is not considered to be a lower form of evidence.  Unlike direct evidence, it is relevant only because it gives rise to an inference, and therein lies its value.  When it gives rise to a prejudicial inference, then we have concerns about it. Balance of relevance / prejudice to D.
B. Probability and statistical evidence in decisionmaking

1. Generally

(a) With the rise of public law litigation (discrimination and mass torts), statistical and epidemiological evidence have become essential to legal fact-finding.

(b) FRE allows judges to exercise broad discretion in admitting useful statistical evidence (rules 401, 402, 403, 702-706, 803(18)).

(c) Some say (Jeremy Bentham) that exclusion of probabilistic evidence is impossible because all evidence is probabilistic, while others argue that the seeming precision of numerical evidence tends tovershadow evidence that is not expressed in quantitative form.

(i) For stats: Rules 401 and 402 of the Federal Rules of Evidence provide for the admissibility of any evidence which can logically influence the trier’s assessment of the probability of a material fact. From these rules one might infer that the court wishes and expects to have its judgments about facts at issue expressed in terms of probabilities.  

(ii) Against stats: The apparent precision of statistical evidence often stands in market contrast to the uncertainties of other testimony… The danger is that such evidence will overshadow equally probative but admittedly unscientific and anecdotal nonstatistical evidence. 

(d) Naked/bare statistics- essential in two classes of cases (p.54, 55)
(i) Mass tort litigation: often requires statistically based epidemiological proof

(a) Weak preponderance of evidence standard used, requiring only statistical evidence and nothing particularistic, when you don’t want Ds to get away with it (Agent Orange Litigation) (unless absence of anecdotal evidence is due to spoliation)

(b) Would be super difficult for ∏s to prove causation

(ii) Discrimination cases- showing disparate impact through statistical data

(e) Criminal cases (p.59)
(i) No special rule of exclusion required in criminal cases.

(ii) FRE doesn’t distinguish between civil and criminal for this issue.

(iii) Even were attempts to impose blanket exclusion of statistical evidence in criminal cases not contrary to Rules 401, 402, 403, and 1001, which encourage use of all available probative evidence, the law could not afford to exclude highly probative statistical evidence and useful quantitative methods.  Courts ignore whoel categories of evidence only at their peril.  Doubts about whether an expert’s testimony will be useful should generally be resolved in favor of admissibility unless there a restrong factors such as time or surprise favoring exclusion. 
2. Smith v. Rapid Transit, Inc. (Smith suing for personal injuries caused by negligent operation of bus claimed to belong to D. Relied on statistical evidence to prove that the bus at issue belonged to D.

(a) Holding: rule for D.  P needed to offer individualized proof of D’s ownership of bus that injured P.  Here the ownership of the bus was “mere conjuecture”.  
(b) Rationale: Higher probability that it was D’s bus doesn’t mean its been proved by a preponderance of the evidence.

(c) Rule from Smith: Parties must present non-statistical and individualized proof of identity before compelling a party to pay damages or come forward w/ defensive evidence.

3. Application of Kaufman (unknown taxicab hit P; court order company to give identity of taxicab striking plaintiff or coming upon sidewalk where plaintiff was)

4. State v. Rolls (Intruder rapes girl in house at night, D caught walking nearby shortly thereafter w/ blood on pants; expert says blood on pants is same as victim’s and only 5% of population has it.  Was evidence sufficient to permit the jury to conclude beyond a reasonable doubt that it was D that committed the crimes?)

(a) Holding: Yes. Evidence, although circumstantial, was sufficient to support the jury’s finding that it was D who committed crime.

(b) Analysis: Lots of evidence--matched girl’s description, wet blood, likely blood type, out near victim’s house, etc.

5. Product rule 

(a) People v. Collins (D couple matches description of blonde women + black man in an assault; college math professor testified as to product rule (probability of the joint occurrence of a number of mutually independent events equals the product of their individual probabilities), and concluded that the chance couple.) chosen at random would possess all incriminating characteristics was one in 12 million

(i) Holding: Stats not admissible! Assumed probabilities lack evidential foundation, characteristics not shown to be independent, embarrass jurors who don’t know math.

(b) Rowan v. Owens (reject claim that no reasonable jury could have found voluntary manslaughter b/c probability that all four pieces of evidence falsely point to D is very small; product rule shows that shouldn’t view items of evidence in isolation when they point in the same direction.)

C. Similar acts

1. FRE 404: Character evidence not admissible to prove conduct; exceptions; other crimes.

(a) Character evidence generally not admissible except (1) when offered by the accused or by prosecution to rebut, (2) evidence of pertinent trait of character of the alleged victim, (3) character of witness (see R 607, 608, 609)

(b) Evidence of other crimes or acts is not admissible to prove the character of a person to show action in conformity therewith, BUT may be admissible for other purposes, like proof of motive, opportunity, intent, preparation, plan, knowledge, identity, etc; but prosecution must give reasonable notice of nature of evidence 

2. FRE 405: Methods of proving character

(a) when evidence of character is admissible, proof can be made by testimony as to reputation or testimony in form of opinion

(b) if character is essential element of case, proof may also be made of specific instances of that person’s conduct (specific instances is most convincing but character is rarely essential element of case)

3. FRE 412: Sex offense cases- relevance of victim’s past behavior

(a) generally inadmissible 

(b) exceptions: 

(i) criminal cases, evidence admissible if it is specific instances offered to prove a connection to another person of the physical evidence, to prove consent, or evidence that must be included for the constitutional rights of the D, 

(ii) civil cases, normal rules apply

(c) procedure to determine admissibility- court must conduct hearing in camera first

4. FRE 413: Evidence of similar crimes in sexual assault cases

(a) in criminal cases of sexual assault, evidence of D’s commission of another offense or offenses of sexual assault is admissible

(b) government shall disclose this evidence to the D first

5. FRE 415: Evidence of similar acts in civil cases concerning sexual assault or child molestation- same in substance as 413, but for civil case in which claim for damages or other relief is predicated on party’s alleged commission of sexual assault or child molestation
6. FRE 608: Evidence of character and conduct of witness: (a) credibility of witness may be attacked or supported by evidence in form of opinion or reputation; (b) specific instances of the conduct of a witness, for the purpose of attacking or supporting witness’s character, other than conviction of a crime, may not be proved by extrinsic evidence

7. People v. Zackowitz (victim catcalled D’s wife, D went to get weapon from home and returned and killed him; 3 guns kept by D at his home were offered as evidence.)

(a) Holding: character cannot be an issue unless the D makes it one; here the weapons at home were used to show D was man of vicious and dangerous propensities.  They were not brought to crime so cannot be relevant b/c only go to D’s character.

8. Huddleston v. United States (D charged with selling stolen videotapes; issue is whether D knew the tapes were stolen; govt wants to use evidence of D selling stolen kitchen appliances and TVs in psat to create inference he knew they were stolen.)

(a) Question: must district court make preliminary finding that the government has proved the “other act” by a preponderance of the evidence (PoE) before it submits it to the jury?

(b) Holding:  NO. Government does not need to prove the “other act” by a preponderance of the evidence. Such evidence should be admitted if there is sufficient evidence to support a finding by the jury that the D committed the similar act. (Also Ct. does not need to use preponderance of evidence standard under 104(a) to find relevance)

(c) Analysis: comes under “knowledge” exception of 404(b) since govt must prove his knowledge

(i) D conducted sales on both occasions under circumstances that suggest the goods were stolen

(ii) must be sufficient evidence to support finding by jury that D committed the similar act

(iii) in assessing sufficiency of the evidence under rule 104(b), must consider all evidence presented to jury; take accumulation of individual pieces of evidence- could the jury reasonably find the conditional fact

(iv) Protection against potential admission of prejudicial evidence under FRE 404(b) comes from 4 sources:

(a) 404(b) requirement that evidence be offered for a proper purpose

(b) relevancy req. from Rule 402 as enforced through 104(b)

(c) assessment the trial court must make under FRE 403 to determine whether the probative value of the similar acts is substoutially outweighed by its potential for unfair prejudice

(d) FRE 105 which provides that trial court shall upon request, instruct jury that similar acts evidence is to be considered only for the proper purpose for which it was admitted

9. Michelsen v. US (D clearly bribed a federal agent, but claims that he was forced to.)

(a) Questions: Should character witnesses of the D be subject to cross examination? YES. Can they be cross examined about other bad acts of D that similarly show bad repute? YES.

(b) Rationale
(i) Court must assess the rules of cross examination in the context of “unique practice” concerning character testimony.  Policy of rule is to prevent undue prejudice.
(ii) Only the D can bring in evidence of good character.
(iii) Winess can’t say what HE thinks. Rather the point is for the “good character” witness to summarize what he has heard in the community, i.e. the “shadow” of D’s daily life in the neighborhood. 

(iv) The law allows D to try to show good reputation, BUT subjects his proof to tests of credibility. Character witnesses CAN be asked whether they heard that D got arrested, but Ds cannot be impeached by asking if they were ever arrested.

10. Burgeon v. State (D shot and killed victim but claimed he acted in self-defense; wanted to use evidence of specific acts of violence committed by victim in past to show he was likely aggressor, but lower court didn’t allow b/c D himself didn’t have knowledge of these acts.)

(a) Holding: Evidence of deceased’s prior acts of violence not admissible if D didn’t know about them, BUT evidence of general reputation of victim was admissible.

(b) Rationale: 

(i) When it is necessary to show the state of mind of the accused at time of offense for purpose of establishing self-defense, specific acts which tend to show that deceased was violent and dangerous may be admitted if these acts were known by the accused.

(ii) Without knowledge victim’s specific acts of violence not admissible to establish the reasonableness of appellant’s fear or his state of mind.

D. Habit or custom

1. FRE 406: Habit; routine practice: Evidence of the habit of a person or of the routine practice of an organization, whether corroborated or not and regardless of the presence of eyewitnesses, is relevant to prove that the conduct of the person or organization on a particular occasion was in conformity with the habit or routine practice.

2. FRE 407: Subsequent remedial measures: When, after an injury or harm allegedly caused by an event, measures are taken that, if taken previously, would have made the injury or harm less likely to occur, evidence of the subsequent measures is not admissible to prove negligence, culpable conduct, a defect in a product, a defect in a product's design, or a need for a warning or instruction. This rule does not require the exclusion of evidence of subsequent measures when offered for another purpose, such as proving ownership, control, or feasibility of precautionary measures, if controverted, or impeachment.

3. Generally (Difficult to define habit- how specific must it be?  How many recurrences must be shown?)

(a) Convenience and compactness of proof is important (single witness testifying to seeing behavior 50 times better than 50 witnesses) (i.e. doctor always warning about side effects)

(b) Character. Habit/ custom (p.925): “Character” is a generalized description of one’s disposition in respect to a general trait such as honesty, tesmperance, or carefulness, while “habit” is more specific.  The latter designates a regulat practice of meeting a particular kind of situation with a certain type of conduct, or a reflex behavior in a specific set of circumstances.  Evidence fo habit or custom is relevant to an issue of behavior on a specific occasion because it tends to prove that the behavior on such occasion conformed to the habit or custom.  

(c) Danger:  Admission of habit or pattern of conduct evidence under Rule 406 is dangerous because it necessarily engenders the very real possibility that such evidence will be used to establish a party’s propensity to act in conformity with its general character, thereby thwarting Rule 404’s prohibition against the use of character evidence except for narrowly prescribed purposes. 
4. State v. Radziwil (D hit and killed victim while coming home from bar; since nobody knew if he was drunk at scene of accident, want to use bartender as evidence that he was there drunk almost every weekend.)

(a) Question: whether evidence that D regularly became intoxicated every weekend at bar is admissible as evidence of a habit to prove he was drunk at time of accident

(b) Holding:  yes its admissible.

(c) Analysis
(i) Distinction b/t habit and character—habit denotes one’s regular response to a repeated situation.

(ii) Must be limited to very specific acts which are habitual so that it doesn’t go to character (difference b/t calling him a drunk and saying he got drunk regularly)

(iii) this is uncommon case where D’s intoxication was shown to occur with sufficient regularity in a specific situation to justify its admission as evidence of a habit

(d) Compare Levin v. US where religious practices were deemed NOT to be a habit under 406.

E. Repairs 

(a) FRE 407: (most important of the following rules) subsequent remedial measures
(i) Basically repairs, or remedial measures, are not admissible to show negligence beforehand; BUT evidence of subsequent measures offered for another purpose ok. (ownership, control, etc)
(a) That is, if A could/should have done X to prevent Y, but Y happens, then A starting to do X can’t be admitted to show that he was negligent beforehand.  

(b) Policy rationale: Don’t want to deter proper remedial remedies for fear of litig.  

(c) See Rules 405-411.  Proof if liability – slight relevance, large prejudice; Admissions – party may just want to settle case

(d) Policy Concerns underlie 407-411: Encourage settlement, Guilty pleas, promote buying insurance, allow people to make repairs.

(b) FRE 408: compromise and offers to compromise: Any evidence of offering or accepting a valuable consideration in compromising a claim which was disputed as to validity or amount is NOT admissible to prove liability for or invalidity of claim/amount BUT can be used for other purposes.

(c) FRE 409: payment of medical and similar expenses: Evidence of furnishing/offering/promising to pay medical expenses occasioned by an injury is not admissible to prove liability for injury.

(d) FRE 410: inadmissibility of pleas and related statements: Any evidence of pleas and related statements is not admissible in any civil or crim proceeding against the D who made plea or participated in discussion; BUT is admissible if another statement has been introduced and should be considered contemporaneously with it or in crim proceeding for perjury or false statement.

(e) FRE 411: liability insurance: Evidence that a person was or was not insured against liability is not admissible upon the issue whether the person acted negligently or otherwise wrongfully.

XII.   Responsibility V

Duties of Adversary Lawyers in Presenting Evidence

A. Candor to the Tribunal

1. Rule 3.1 Meritorious Claims and Contentions:  A lawyer shall not bring or defend a proceeding, or assert or controvert an issue therein, unless there is a basis in law and fact for doing so that is not frivolous, which includes a good faith argument for an extension, modification or reversal of existing law. A lawyer for the defendant in a criminal proceeding, or the respondent in a proceeding that could result in incarceration, may nevertheless so defend the proceeding as to require that every element of the case be established
a) Basically - Can't bring baseless claims—but if you are defending a criminal defendant you can still defend case so that prosecution has to prove every element

2. Rule 3.2 Expediting Litigation: A lawyer shall make reasonable efforts to expedite litigation consistent with the interests of the client. 

3. Rule 3.3 Candor Toward the Tribunal: 

(a) A lawyer shall not knowingly: 

(1) make a false statement of fact or law to a tribunal or fail to correct a false statement of material fact or law previously made to the tribunal by the lawyer; 

(2) fail to disclose to the tribunal legal authority in the controlling jurisdiction known to the lawyer to be directly adverse to the position of the client and not disclosed by opposing counsel; or 

(3) offer evidence that the lawyer knows to be false. If a lawyer, the lawyer's client, or a witness called by the lawyer, has offered material evidence and the lawyer comes to know of its falsity, the lawyer shall take reasonable remedial measures, including, if necessary, disclosure to the tribunal. A lawyer may refuse to offer evidence, other than the testimony of a defendant in a criminal matter, that the lawyer reasonably believes is false.

(b) A lawyer who represents a client in an adjudicative proceeding and who knows that a person intends to engage, is engaging or has engaged in criminal or fraudulent conduct related to the proceeding shall take reasonable remedial measures, including, if necessary, disclosure to the tribunal.

(c) The duties stated in paragraphs (a) and (b) continue to the conclusion of the proceeding, and apply even if compliance requires disclosure of information otherwise protected by Rule 1.6.

(d) In an ex parte proceeding, a lawyer shall inform the tribunal of all material facts known to the lawyer that will enable the tribunal to make an informed decision, whether or not the facts are adverse.

a) Basically - Can't knowingly make a false statement of fact or law to a tribunal or fail to correct a false statement of material fact or law previously made to tribunal by lawyer. Also have to disclose legal authority in the controlling jurisdiction to be directly adverse to the position of the client and not disclosed by opposing counsel. Can't offer evidence that you know to be false—rules say that lawyer may refuse to offer evidence that lawyer reasonably believes is false EXCEPT testimony of defendant in criminal matter.

4. Rule 3.4 Fairness to Opposing Party and Counsel
:

A lawyer shall not:

(a) unlawfully obstruct another party's access to evidence or unlawfully alter, destroy or conceal a document or other material having potential evidentiary value. A lawyer shall not counsel or assist another person to do any such act;

(b) falsify evidence, counsel or assist a witness to testify falsely, or offer an inducement to a witness that is prohibited by law;

(c) knowingly disobey an obligation under the rules of a tribunal, except for an open refusal based on an assertion that no valid obligation exists;

(d) in pretrial procedure, make a frivolous discovery request or fail to make reasonably diligent effort to comply with a legally proper discovery request by an opposing party;

(e) in trial, allude to any matter that the lawyer does not reasonably believe is relevant or that will not be supported by admissible evidence, assert personal knowledge of facts in issue except when testifying as a witness, or state a personal opinion as to the justness of a cause, the credibility of a witness, the culpability of a civil litigant or the guilt or innocence of an accused; or

(f) request a person other than a client to refrain from voluntarily giving relevant information to another party unless: 

(1) the person is a relative or an employee or other agent of a client; and 

(2) the lawyer reasonably believes that the person's interests will not be adversely affected by refraining from giving such information

a) Basically - Lawyer cannot/shall not obstruct other side's access to evidence or relevant documents, falsify evidence (duh), make frivolous discovery claims, etc. Part (f) is interesting—can't ask a person that isn't the client to not voluntarily give relevant info to other side EXCEPT if that person is a relative, employee, or agent of a client (like an extension of your client); or if the lawyer reasonably believes that the other person's interests will not be adversely affected by not talking with other side

5. Code DR 7-102 Representing a Client within the Bounds of the Law
(A) In his representation of a client, a lawyer shall not:

(1) File a suit, assert a position, conduct a defense, delay a trial, or take other action on behalf of his client when he knows or when it is obvious that such action would serve merely to harass or maliciously injure another. 

(2) Knowingly advance a claim or defense that is unwarranted under existing law, except that he may advance such claim or defense if it can be supported by good faith argument for an extension, modification, or reversal of existing law.

(3) Conceal or knowingly fail to disclose that which he is required by law to reveal.

(4) Knowingly use perjured testimony or false evidence. 

(5) Knowingly make a false statement of law or fact.

(6) Participate in the creation or preservation of evidence when he knows or it is obvious that the evidence is false.

(7) Counsel or assist his client in conduct that the lawyer knows to be illegal or fraudulent.

(8) Knowingly engage in other illegal conduct or conduct contrary to a Disciplinary Rule.

(B) A lawyer who receives information clearly establishing that:

(1) His client has, in the course of the representation, perpetrated a fraud upon a person or tribunal shall promptly call upon his client to rectify the same, and if his client refuses or is unable to do so, he shall reveal the fraud to the affected person or tribunal, except when the information is protected as a privileged communication. 

(2) A person other than his client has perpetrated a fraud upon a tribunal shall promptly reveal the fraud to the tribunal.

a) Basically - A laywer shall not code—focus on things a lawyer cannot "knowingly" do including file a claim solely to harass, make a false statement of law or fact, or use perjured testimony. Question remains about when and what a lawyer knows. Also duty to reveal a client's fraud upon a person or tribunal is limited by privilege.

6. Problem: Carl's Story: Lawyer believes Client Carl has good insanity defense case, warning psychiatrists, then gets a call from Carl's "sister" who says he is lying about some details—said stepfather beat him but sister says there was no stepfather. Carl didn't take stand so didn't testify and didn't lie under oath—does lawyer (Tanya) have duty to inform court what sister said? Investigate her story further? Tell Carl what sister said?

a) Broad debate: are lawyer's duties of confidentiality and loyalty to client superior to any duty the lawyer would otherwise have to prevent or correct a fraud on the court?

b) Lawyer doesn't know for sure that Carl's story is false, sister just can't corroborate story—Problem is where lawyer thinks there is a fraud—what's likely to happen if lawyer does nothing? Will sister go to other side?

c) Rule: If you know the witness is lying you can't put him/her on, but you don't often know—question of middle range, what you can present to jury. Model Rules talk about very broad and what seem to be raw cases—can't assert personal knowledge as lawyer—can't say I believe or know witness is lying.

d) Contrasting the Rules and the Code: 

i. According to Gillers, Code defines "confidences" as information protected by the attorney-client privilege, while "secrets" includes all other info gained through the professional relationship. Seems to imply that lawyer's duty under 7-102(b)(1) is not excepted if the lawyer knows of the client's fraud through a "secret" as opposed to a "confidence" (bad for Carl so far). BUT ABA Opinion 342 (1975) interpreted "privileged communication in DR 7-102(b)(1) to include both secrets and confidences—this is same rule that NY adopted. (So good for Carl—Gillers notes opinion is disingenuous to the purpose of 7-102(B)—when does a lawyer ever learn of a client's fraud on the court NOT through a confidence or through the course of the professional relationship (like the sister)?

ii. Four Notes from Gillers on 7-102 and 3.3: 

(1) 7-102(B)(1) adopts same rule whether client's fraud is on a person or a tribunal. In contrast, Rule 3.3 talks about fraud on tribunal, while 4.1 deals with people.

(2) Code only addresses completed frauds—prospective or potential frauds( lawyer MAY but NEED NOT inform court. This is probably good for Carl—he has yet nor may never commit perjury. Is there a completed perjury/fraud in his case?

(3) 7-102(B)(2) if lawyer discovers that someone other then client has perpetuated fraud on tribunal must promptly reveal fraud to tribunal—even if fraud of the other person was suborned (I looked this up—bribed or induced) by client so your own client is subject to sanctions.

(4) Rule 3.3 refers to tribunals—a much broader designation than courts—definition is in Rule 1.0 and some of the 3.3 duties apply to non-adjudicative forums

7. Nix v. Whiteside US (Whiteside goes with two other guys to Love's apartment "seeking marihuana." An argument ensues, at one point Love tells his girlfriend to get him his "piece" (Love is in bed whole time except once when he gets up and returns); Love reaches under his pillow, Whiteside stabs him to death. Issue: Whether 6th Amendment is violated when an attorney refuses to cooperate with the defendant in presenting perjured testimony at his trial.)
a) Whiteside is charged with murder, first lawyer appointed was former prosecutor, Whiteside feels uncomfortable so Robinson is appointed. Robinson questions Whiteside who gives a statement that he stabbed Love as Love was pulling a pistol out from under the pillow. Upon further question by Robinson Whiteside indicates that he never actually saw a pistol, but was "convinced" that Love had a gun. Robinson finds no evidence of a gun, nor do the police but Love's family had removed all his possessions shortly after the police investigation.

b) About a week before the trial, Whiteside changes his story—says he saw something metallic in Love's hand and tells Robinson that "In Howard Cook's case there was a gun. If I don't say there was a gun I'm dead." Robinson tells Whiteside that he couldn't allow him to commit perjury and that he would withdraw if Whiteside perjured himself.

c) Whiteside testifies in his own defense that he "believed" Love was reaching for a gun and he was acting in self-defense. On cross he admitted he had not actually seen a gun. Jury returned verdict of 2nd degree murder, Whiteside moves for new trial on grounds that he had been denied a fair trial by Robinson telling him not to say that he saw a gun or something metallic. IA supreme court affirmed saying Robinson's actions were not only permissible but required.

d) Case comes to court on federal habeas review—looks at Strickland v. Washington test that movant must establish both serious attorney error and prejudice for claim of ineffective assistance of counsel. Serious attorney error = errors so serious that counsel was not functioning as counsel, and prejudice = lapses in counsel's performance rendered trial so unfair so as to "undermine confidence in the outcome of the trial." Sixth Amendment inquiry is into whether the attorney's conduct was "reasonably effective." When examining attorney conduct, a court must be careful not to narrow wide range of acceptable conduct by consitutionalizing particular standards of professional conduct (this is up to states), court looks to range of "reasonable professional" responses to a criminal defendant who informs counsel that he will perjure himself on the stand.

e) Court notes in fn.6 that some states allow a narrative approach allowing attorney to put defendant on stand without questioning just letting him tell his story to satisfy 6th Amendment and lawyer's ethical obligations, also notes that Model Rules rejects the ability of lawyer to take even passive role in presentation of perjury.

f) Court rejects Iowa courts finding that Robinson's efforts to persuade Whiteside not to perjure himself created an impermissible choice between right to counsel and right to testify (R had threatened to withdraw) and/or that Robinson compromised attorney-client privilege by threatening to disclose perjury. Court says: there was no permissible choice to testify falsely—threat of withdrawal is one consequence of proposal to perjure or present false evidence. Court says at most Whiteside was deprived of the right to have the assistance of counsel in presenting false testimony.

g) Holding: as a matter of law, counsel's conduct complained of here cannot establish the prejudice required for relief under the second strand of the Strickland inquiry. Whiteside had no valid claim that confidence in the result of his trial has been diminished by his desisting from the contemplated perjury; even if it was assumed that jury would have believed perjury it does not follow that W was prejudiced in the outcome.

h) Concurrence (Blackmun, Brennan, Marshall, & Stevens): federal habeas isn't appropriate vehicle for examining how a defense attorney should act when s/he discovers client is intending to commit perjury; here W claims he was denied effective assistance of counsel because his lawyer dissuaded him from committing perjury, therefore, appropriate question is whether lawyer's actions deprived defendant of fair trial guaranteed under 6th Amendment, here Whiteside suffered no injury justifying fed habeas relief, so concur.

i. Don't want to grade lawyer's performance—no prejudice here so don't need to explore reasonable conduct, whether attorney's response to what he sees as a client's plan to commit perjury violates 6th Amendment depends on many factors: certainty of attorney that testimony is false, stage of proceedings at which the attorney discovers the plan, or the ways in which the attorney may be able to dissuade the client (+ more reasons not named). Interaction of these factors makes blanket rule undesirable. Court should not adopt Model Rules this is for the states to do.

i) Justice Stevens concurring: easy for court to now say that client suffered no prejudice, this case is unique because asks court to review lawyer who was faced with pre-trial threat of perjury—some witnesses may actually remember things later—question of what lawyer should do after testimony is given and discovers it was perjured is preserved for another day so joins Blackmun. 

8. People v. Johnson (discusses what options are available to counsel when s/he thinks s/he knows defendant will testify falsely(
a) Full cooperation with Presenting Defendant's Testimony even when Defendant intends to commit perjury (court rejects—no court has ever accepted and would be subornation of perjury)

b) Persuading the client not to commit perjury: when successful court thinks this is the ideal situation, but does not comment on what lawyer should do if client insists on perjuring himself

c) Withdrawal from representation: protects attorney's interest but does not solve problem, court may deny the motion to withdraw, even if motion is granted problem passed on to next counsel, or client may deceive next lawyer about his intentions

d) Disclosure to court: criticized because it compromises the attorney's ethical duty to keep client communications confidential. Additionally, until the defendant actually takes the stand there is always a chance that the defendant will change his mind and testify truthfully. Disclosure before testimony could result in a mini-trial on the perjury issue

e) Refusing to permit defendant to testify: criticized because it essentially substitutes defense counsel for the jury as to the witness' credibility, also same issue of whether defendant will actually commit perjury (mini-trial) with attorney having to testify against client—also results in complete denial of defendant's right to testify on his own behalf. [Gillers: but isn't lawyer taking on role of jury in determining credibility as to suspected perjury when he decides on the narrative approach as presentation of testimony below?]

f) Narrative approach: represents the best accommodation of the competing interests (according to Cal. Ct. of Appeals). Why?

i. It allows the defendant to tell the jury, in his own words, his version of what occurred, a right which has been described as fundamental, and allows the attorney to play a passive role.  Jury may also not necessarily see this as indication of guilt—may be seen as a defense tactic, also jury may assume that special rules apply to defendant's testimony (weird that court is implicitly condoning a mistaken assumption of law on part of jury?). court thinks alternative—attorney assisting in perjury—is worse, and negative effects mitigated by defendant's opening himself up to cross-examinaiton and impeachment by prosecution. 

ii. Also good to allow because lets jury hear all of D's testimony including non-perjurious that he would have testified to had he been given opportunity—don't want to preclude all testimony b/c some may be false [Gillers notes—but Nix says that D has no right to testify falsely, why does he get to do half false half true? And if lawyer isn't certain it's perjury why can't he testify as to all not in, perhaps, less effective narrative approach?]

iii. Also prevents strange occurrence of mini-pre-perjury-trial, when perjury hasn't even occurred yet

9. Both Mass and Wisconsin adopt narrative approach as an option but standard for attorney's knowledge of suspected perjury varies:

a) Commonwealth v. Mitchell: defense lawyer had "firm factual basis" to believe client would lie—narrative approach properly invoked

b) State v. McDowell: "absent the most extraordinary circumstances, [the defense lawyer's] knowledge must be based on the cleitn's expressed admission of intent to testify untruthfully…[which] must be unambiguous and directly made to attorney" (so tell your Wisconsin clients not to tell you if they intend to perjure themselves)

c) There are also cases in NY, PA, and DE approving of the narrative approach (See G 351—just cites).

d) State v. Long: prosecution cannot use (prejudicial error) defense counsel's ethical behavior to make affirmative evidence of guilt—i.e. defense counsel's decision to use narrative approach/defense counsel's failure to argue cannot be invoked by prosecution as evidence of guilt

10. Knowledge v. Belief of perjured testimony: all courts agree that a lawyer who calls a witness (incl defendant) whom he only believes may (will perjure herself is not acting improperly. 

a) US v. Midgett: even though defense counsel had a strong belief that defendant would commit perjury on stand it was a denial of his consitutional rights to refuse to assist him in presenting his own testimony on the stand.  

b) What is the standard of knowledge? Mitchell [V.9.(a) above] identified various tests used by other states: "good cause to believe," "compelling support," "knowledge beyond a reasonable doubt," "firm factual basis," "good-faith determination," and "actual knowledge." Mass adopted firm factual basis, Wisconsin had rejected this as inadequate.

c) Doe v. Federal Grievance Committee, 847 F.2d 57 (2d Cir. 1988) (G. 351): a lawyer in a civil case had a strong reason to suspect that an agent of the opposing entity had lied at a deposition. Lawyer was under DR 7-102(B)(2) of Code—section applied because suspected perjurer was not lawyer's client—also code talks about "information clearly establishing a fraud on tribunal" doesn't use word "know."

i. Second Circuit interprets to require knowledge. Worried that lesser standard would have "serious consequences" opposing attorneys would constantly report other side's suspected witnesses. Court thinks drafters of code did not have this intention. Court says actual knowledge doesn't mean lawyers must wait until they have a "moral certainty" that a fraud has been committed—but lawyer must "clearly know rather than suspect, that a fraud on the court has been committed before he brings this knowledge to the court's attention.

d) US v. Wuliger (Wuliger, lawyer, charged with using transcripts of illegally intercepted telephone conversations in his client's divorce case. Conversations were of client's wife speaking with priest, marriage counselor, her lawyer and many friends. Wuliger said he did not know no had any reason to know that the recordings were illegally made—w/o wife's consent. Said client had told him wife consented and he had right to rely on his client's factual representations regardless of his personal opinion of his cleint's credibility. 6th Circuit doesn't agree:

i. An attorney's professional duties may be a factor in determining whether there is reason to know that the recorded info given by client was illegally obtained. Although an attorney must not turn a blind eye to the obvious, he should be able to give his clients the benefit of the doubt.

e) Avoiding Knowledge: Is it possible for a lawyer to learn facts helpful in presenting the best case without knowing them? Famous strategy (G 353): "I never ask the client what it is that he contends are the facts from his point of view in the initial interview…[in order to avoid being] compromised [in deciding whether to put him on the witness stand]. The thing to do is to ask him what he suspects the other side might claim."

i.  What about telling a client the elements of a defense before asking him to relate the facts?

B. Boundaries of Proper Argument

1. Problems the Eyewitness I and II: Defense lawyer knows client did it, but there is an argument to be made that he didn't—takes awhile to get from Burger King where he was last spotted to bank though possible (and hey, true given his confession to lawyer) and eye witness who saw him w/o ski mask running into subway (not bank) lied on a loan application. Prosecutor's dilemma—knows D is guilty confessed and gun but then both were suppressed, also knows witness lied on loan app. but this time witness saw D in BK, and video is fuzzy. Wants to put witness on stand to impeach to have D NOT be in BK to prove that he was probably at the bank.

a) Gillers (376): lawyer may argue for FALSE inferences in two ways

i. Ask jury to draw an inference from the evidence when the evidence does not rationally support that inference( may be in violation of Rule 3.4(e). Prosecution who does this may deny defendant fair trial.

(1) Hopson v. Riverbay Corp., 190 F.R.D. 114 (SDNY 1999) (G 376): plaintiff gets new trial in civil rights case when defense lawyer misstates the record in summation

(2) US v. Wilson (4th Cir. 1998) (G. 376): defendant denied fair trial on criminal conspiracy charges when the prosecutor argued to the jury that the evidence showed that D committed murder when he shot at a moving car when at most the evidence showed his gunfire hit the car or perhaps that a shot struck the driver but not enough to prove that driver died as a result of gunfire.

ii. What about when faced with harmful evidence that is not excluded? 

(1) Lawyer may try to discredit evidence through impeachment devices which are calculated to encourage the jury to believe that a witness is mistaken or lying or that a document is false.

(2) If evidence is ambiguous may ask jury to draw an inference favorable to client.

iii. These are all questions like eyewitness problem that deals with testimony logically relevant to support an inference that the lawyer knows to be false. (Modern Litigation and Professional Responsibility Handbook (2001) (G 377) When can lawyer do this? Depends on who the client is.

(1) If client criminal defendant(can ask to draw inferences knows to be false as long as not based on perjury, and may attack prosecution's version of facts even if knows that that version is true

(a) Johns v. Smyth (ED Va. 1959) (G 377) federal judge held that defense lawyer must argue a false inference that is fairly supported by the evidence.

(2) Client is prosecuting sovereign( NO. can't argue for false inference even if record would support. Prosecutor can't mislead jury as to inferences to be drawn

(a) US v. Latimer (10th Cir 1975): prosecutor couldn't go outside record (even though true camera malfunction) to rebut defense's claim that there were no photos of accused at crime scene. 

(3) Client is civil litigant( unclear, no analogous standard like for prosecutors although Code and Model Rules proscribe false statements of fact and some leading authorities argue it is unethical.

2. Fineman v. Armstrong World Indus.: one of the reasons for overturning jury verdict of $38 million compensatory and $200 million punitive damages was plaintiff counsel's conduct (Mr. Kramer—ironically): 

a) Mr. Kramer—repeatedly referred to his own truthfulness or trustworthiness although he was not a witness, he supplied "facts" that were not in the record, compared witnesses to famous figures like Jack Palance, and made disparaging comments about defense counsel in closing arguments( insinuated that male witness and female lawyer were doing "God knows what" for 22 hours while doing his deposition together. 

b) Courts cite to Rule 3.4(e): " [A shall not] in trial, allude to any matter that the lawyer does not reasonably believe is relevant or that will not be supported by admissible evidence, assert personal knowledge of facts in issue except when testifying as a witness, or state a personal opinion as to the justness of a cause, the credibility of a witness, the culpability of a civil litigant or the guilt or innocence of an accused"

3. Cicero's quotation (G 315): we shouldn't just not prosecute the innocent, it is not against scruples to also defend the guilty from time to time (as long as not infamously depraved or wicked)—people demand it, customs sanction it, and humanity accepts it—while it is the job of the judge to find out the truth, it is the business of the advocate to maintain what is plausible even if not strictly true. How do we know this is ethical? Panaetius supports this position too and he is a stoic among stoics according to Cicero. 

C. Advocate Witness Rule

1. Policies Behind: Gillers mainly cites to MacArthur v. Bank of N.Y.) 

a) Jury may accord too much weight to lawyer's testimony because of her "special knowledge" of case. 

b) Professional courtesy may handicap cross-examination by opposing side

c) The bar is ill-served when an attorney's veracity becomes an issue in a case—some might think lawyer is lying to win, which casts doubt on whole process

d) Jury might not distinguish between the lawyer's role as witness and as advocate—so now testimonial weight may be given to closing statements—also similar to above jury could go to the other extreme and disbelieve due to dual role

e) Some cases distinguish between judge and jury trials—Keoseian v. Kaulbach, 707 F. Supp. 150 (SDNY 1989) (G 271)—when hearing before judge the above concerns disappear—no fear of confusion.

f) In MacArthur makes clear that even if client wants to waive lawyer's (favorable) testimony to keep lawyer this may not be allowed—including reasoning that lawyer may defer to client's wishes to keep him on as counsel even though his testimony might be in client's best interests. 

g) Some jurisdictions make disqualification mandatory, although US v. Kliti, 156 F.3d 150 (2d Cir. 1998) (G 271) disagrees that the disqualification of counsel should be mandatory when client consents to waive testimony

h) Criminal cases: disqualification has been applied to lawyers notwithstanding defendant's consent to waive testimony. Most famous case—John Gotti's lawyer in US v. Locascio, 6 F.3d 924 (2d Cir. 1993) (G 272) trial judge's disqualification of Bruce Cutler upheld because among other reasons his voice was on secret gov't recordings—worried that jury would believe Cutler's interpretations more because they would think he had advantage of being in room when conversations took place (personally I think this totally makes him unreliable because he is there when illegal activity is taking place); court also acknowledges that part of recordings refer to Gotti paying Cutler "under the table" creatinga  conflict of interest as well as forcing Cutler to argue events that he was allegedly a part of.

i) Rule also applies to prosecutors— 

i. US v. Johnston, Seventh Circuit decided that it applies to suppression hearings even when only judge present—pointed to ABA standards which recommended prosecutor always have 3rd party in room when interviewing a witness to avoid being called for impeachment purposes. Reasons why it should also apply to prosecution:

(1) Eliminates the risk that a testifying prosecutor will not be a fully objective witness given his position as an advocate for the gov't

(2) Fear that the prestige or prominence of a gov't prosecutor's office will "artificially enhance" his credibility as a witness

(3) Dual roles might create confusion—testimonial credit to closing argument

(4) Broader concern for public confidence in the administration of justice

ii. Another concern for US Attorneys is the risk of impeachment despite their duty to maintain highest standards of processional behavior

2. Rule 3.7 Lawyer as Witness

a) Can't be lawyer if might be called as a witness—comments note potential creation of conflict of interest, also that just because someone else in your firm may be called doesn't mean you are de facto barred from representing your client.

b) What's the reason for the rule that a lawyer should not be a witness? Might tailor testimony—witnesses do that all the time, what happens when a lawyer takes the stand? Lawyer is not supposed to take a personal position with respect to what's going on in the trial

3. Code DR 5-102 Withdrawal as Counsel when the Lawyer Becomes a Witness

a)  One distinction is that lawyer may continue if testimony other than on behalf of his client would not be prejudicial to client

D. Similar Duties in the Context of Evidence and Beyond

1. Negotiations and Transactions

a) Rule 1.2 Scope of Representation and Allocation of Authority between Client and Lawyer

i. Lawyer has to abide by client's goals of representation, must consult client as to means of carrying out goals. Client has ultimate authority for decisions to settle, enter a plea, whether to waive a jury trial, and whether client will testify after consulting with lawyer.

ii. Objective can't be criminal (at least lawyer can't aide)

b) Rule 4.1 Truthfulness in Statements to Others

i. In the course of representing a client a lawyer shall not knowingly: 

(1) (a) make a false statement of material fact or law to a third person; or 

(2) (b) fail to disclose a material fact when disclosure is necessary to avoid assisting a criminal or fraudulent act by a client, unless disclosure is prohibited by Rule 1.6.

c) Rule 8.4 Misconduct 

i. It is professional misconduct for a lawyer to:

(1) (a) violate or attempt to violate the Rules of Professional Conduct, knowingly assist or induce another to do so, or do so through the acts of another;

(2) (b) commit a criminal act that reflects adversely on the lawyer's honesty, trustworthiness or fitness as a lawyer in other respects;

(3) (c) engage in conduct involving dishonesty, fraud, deceit or misrepresentation;

(4) (d) engage in conduct that is prejudicial to the administration of justice;

(5) (e) state or imply an ability to influence improperly a government agency or official or to achieve results by means that violate the Rules of Professional Conduct or other law; or

(6) (f) knowingly assist a judge or judicial officer in conduct that is a violation of applicable rules of judicial conduct or other law.

d) Code DR-7-102: See above

e) Problem: Bad Builder's Good Lawyer:  clients are the Sonibels, who purchased a home from Fair Mountain Development, Lucy handled Fair Mountain's contracts and negotiations for contracts and closings with buyers' lawyers. One term in contract was for houses to be above code but there was a strike and builder had to get inferior plumbing. Lucy learned by accident what builder had done. Then she quit. Three years later Sonibels' plumbing bursts causing hundreds of thousands in repairs and millions in damages. The builder is broke—is Lucy liable? What are her options?

i. Noisy withdrawal—comment 10 to Rule 1.2 in some cases withdrawal alone may be insufficient in some cases it may be necessary for the lawyer to give notice of the withdrawal. Because the fraud is a continuing fraud the withdrawal alone does not negate the fraud there is a problem with Lucy's having set in motion a fraud that she does nothing about—lawyers withdraw for many reasons—noisy withdrawal ensures that opposing side is alert to potential problems.

ii. After Enron scandals we have Rule 4.1 lawyer can't avoid disclosing material fact unless it conflicts with Rule 1.6—Rule 1.6 was opened up quite a bit with 1.6(B)—to prevent the client from committing a crime or fraud of substantial financial injury and of which the lawyer's representation is being used to perpetuate—is Lucy's case reasonably certain to result in substantial injury to another (either financial or otherwise)? Lucy can take the position that she has no obligation. Plausible but difficult position. If she "may" reveal is she obliged to reveal all the facts or is it enough to withdraw and make a noisy withdrawal at the most? Not clear if exception in 1.6 completely applies, may make her tort liability less by noisy withdrawal—most lawyers hate to do this

iii. When you talk about liability to a third party you're not talking solely about ethical obligations because those tend to run to the client, the law is slowly changing with respect to this, at this point the lawyer has to actually have participated in the fraud or been an accomplice to the fraud in order to be liable to third parties. Here Lucy didn't knowingly participate in the fraud and withdrew once she discovered it so it does not appear that she is liable to the Sonibels.

(1) Gillers says that lawyers duty not to reveal a fraud to the tribunal under Rule 3.3 does not necessarily run to a third party like the Sonibels—now Lucy's duty is subordinate to confidentiality to client in Rule 1.6. Also 4.1 runs to third persons, and some states have changed the protections of confidentiality under the 2003 amendments to Rules 1.6 and 1.13

(a) 1.6(b)(2) may reveal to prevent substantial financial injury and 1.6(b)(3) allows disclosure even if prevention no longer possible as long as loss may be mitigated or rectified

f) Case of the Complex Formula: lawyers in divorce case. Wife's lawyer sends husband's lawyer formula for calculating payments to other spouse in buying out shared property. Wife's lawyer makes an arithmetical mistake so number is way lower than it should be. Husband's lawyer says we're not interested in formula but we accept your bottom line. Also offers to draft agreement to avoid having other lawyer discover her mistake.

g) Rubin v. Schottenstein, Zox & Dunn 

i. Court mulling over question of whether third parties could reasonably rely on what Barnhart (other side's counsel) was saying—did Barnhart himself commit fraud- did he have a duty to disclose MDIs default status w/ Star Bank? He had direct contacts with them. Barnhart did not tell Rubin and Cohen that the investment in MDI would constitute a default under the financing agreement with Star Bank or that MDI was already in default

ii. Court looks to decision in Molecular Technologies where it established a list of factors helpful in determining whether a purchaser's reliance on a seller's misrepresentations was reasonable. Eight factors court still thinks it's reasonable to use them to analyse reliance element of misrepresentation-based securities-fraud claim. Test for reasonable reliance is the absence of recklessness:

(1) Buyer had no special knowledge of the facts misrepresented by the seller or his agent

(2) No actual access to information that would have revealed fraud

(3) And no personal knowledge of the seller prior to the transaction at issue

iii. Court also rejects defense's idea that lawyers should be treated differently than other sellers in securities-fraud cases. Court doesn't want to allow lawyers to mislead investors with impunity

iv. Assumes a duty to provide complete and nonmisleading information with respect to subjects on which he undertakes to speak

v. Though, result may have been different if this case involved millions of dollars- case by case inquiry- securities purchases should conduct due diligence into their purchases

vi. Why is this a fraud? Does it differ from what Lucy is doing? There is also a concrete misrepresentation. What would have happened if Rubin called Barnhart and B said he put in the papers but he's not in a position to give you further investment advice—then it would be ok, even if he knew of MDI's liabilities. Issue is partly reliance, in this scenario Rubin would not have relied on Barnhart. Traditionally, keeping your mouth shut was ok—the only place where this doesn't work is in the case where the fraud is based upon a representation of the facts upon which the lawyer has participated and is continuing into the future—number of misrepresentations led courts to rethink

vii. Dissent thinks that court should focus on fiduciary relationship which does not exist between Barnhart and Rubin et al.

h) Thornwood, Inc. v. Jenner & Block: two business partners developing land as a residential community and a golf course. Problems start when one partner enters into negotiations with the PGA tour, wants to have a PGA golf course. Didn't tell partner about revived negotiations with PGA then purchases Thornton's partnership interest. Jenner and Block represent partner (not T) in buyout. Court upholds Thornton's claim of that J&B were co-conspirators with partner and aided and abetted his breach of fid. duty.

i. JB communicated advantages of PGA plan to other partners but not Thornton, and all other shady stuff JB did for other partner while Thornton remained in partnership could be part of breach of fiduciary duty—this case came up on a motion to dismiss.

i) Judge Kennedy in dissent in Rubin, cites two cases to support his opinion

i. Schatz v. Rosenberg: need fiduciary duty to disclose information about client to third party—failed to disclose insolvency of head of corporation—makes distinction between failure to disclose and affirmative misrepresentations i.e. in prospectuses 

ii. Roberts v. Peat: title dispute, lawyers failed to include that another party that they represented had interest in the same property—court says they were only employed on the issue of marketability of title and had no other duty to disclose besides marketability and plaintiffs had equal access to records examined by law firm, and law firm didn't initiate transaction in securities

Noisy Withdrawal (G 435) R. 1.2 [comment 10]; R. 4.1 [comment 3]

· when lawyers withdraw, the can disaffirm and opinion, document, affirmation, etc- that the noise- but may not say why (1.6(b)(2); 1.6(b)(3) and 1.13(c) have diminished need for noisy withdrawal)

j) Transactions with Unrepresented Persons: The Florida Bar v. Belleville

i. Cowan is elderly and enters into land agreement with Bloch who has attorney Belleville. Cowan doesn't have a lawyer and doesn't want to sell residence but he signs it over in contract that Bloch has Belleville draw up. Cowan only gets promissory note, not mortgage, and terms of note become unenforceable upon Cowan's death (he's 83)

ii. Obligations to unrepresented person—need to make clear that you are representing someone else and you are representing their interests

iii. Lawyer must avoid appearance of simultaneous representation (court says this is ruling of Teitelman precedent).

iv. Could Belleville have been sued for fraud by Cowan? Belleville drew up papers and Cowan relied on them—can Cowan sue for fraud? No, but it does appear to be an unconscionable contract. Here we have a reemphasis on a point implied in Rubin—if Belleville isn't participating in a misrepresentation to Cowan then he isn't in trouble for misrepresentation—what's the violation of Belleville's duties as an attorney—can't allow misapprehension that lawyer is providing advice/counsel to the other (unrepresented) side as well.


-Lawyer has two ethical obligations here:


-
explain to the unrepresented opposing party the fact that the 


attorney is representing an adverse interest


-
explain the material terms of the documents so that opposing 



party fully understands their actual effect

k) Negotiating Settlements: Fire Insurance Exchange v. Bell: issue is whether and to what extent a party who is represented by counsel has the right to rely on a representation by opposing counsel during settlement negotiations.

i. Family thinks that maximum amount of claim available was 100,000, insurance co doesn't correct that amount is actually 300,000. Court says doesn't see any social purpose in allowing reliance on active misrepresentation of fact

ii. Court also looks to utility of not requiring lengthy discovery to find out if representations made by other side were true

iii. As a matter of law, atty had a right to rely on any material misrepresentations that may have been made by opposing counsel- lawyers conduct should be characterized by personal courtesy and professional integrity

iv. Also line of cases holding lawyers responsible to other lawyers once they have undertaken to respond to a request for information in an arms length transaction have to give info truthfully.

l) Virzi v. Grand Trunk Warehouse and Cold Storage (ED Mich. 1983) (G 443): not telling court that client is not alive is a material fact and fraud on the court, lawyer's position was that there was an assumption that he was alive but he just didn't say anything and court says this makes a difference in settlement and you have made a misrepresentation to the court, facts aren't hard but implications are puzzling

m) Atty owed a duty of candor and fairness to the court and opposing counsel

i. Question becomes what is a misrepresentation? When a lawyer knows something that isn't necessarily right what are the circumstances under which it becomes a misrepresentation? 

(1) Addison: lawyer aware of both insurance policies, this case looks like Fire Insurance v. Bell and court has treated it as such—Bell is different because here didn't say what policy/policies are. When you know other side is under misimpression you have no duty to correct—usually true, how can this be a misrepresentation?

J. Amount of pay used to calculate settlement agreement—you are stuck with the errors your lawyer makes, is this different from Addison and how? This case seems to come out opposite of Addison and Virzi, wavering line between misrepresentation alone and misunderstanding of options available. Difference seems to come in not so much with act of the concealing lawyer, but with what the mistaken lawyer should’ve known. Prof thinks that Addison is incorrect and that fraud requires misrepresentation of a fact. Hard question is when is there an implied misrepresentation to the court, may have to do with importance of information—plaintiff living or dead seems to be central to case (this is like complex formula problem)

Lawyers for Entities

Rule 1.13 (summary) Organizations as Client

(a) A lawyer for an organization represents the org. acting through its authorized constituents.

(b) If a lawyer knows someone w/in corp. is acting in violation of a law that reasonably might be imputed to the organization, and that is likely to result in substantial injury to the organization, lawyer shall:

do what is reasonably necessary in the best interest of the organization

refer the matter to higher authority in the organization all the way to the top

(c) Except as provided in paragraph (d), if 

(1) the top dog insists on continuing the violation or refuses to do anything about it and, 

(2) the lawyer believes the violation is going to cause injury to the organization, 

then the lawyer may reveal information whether or not Rule 1.6 permits but only to the extent necessary to prevent the injury to the org.

(d) Doesn’t apply if information comes from lawyer’s defense of the org. in response to an alleged violation of the law.

(e) If the lawyer gets fired for doing the right thing, still has to make sure the top dog finds out.

(f) Have to tell the e’es/shareholders/etc if you are not representing them when interest conflict.

(g) A lawyer can represent individuals within the org. as well as the org. subject to rule 1.7

Code Canon 5 for JUDGES (summary)

	Can
	Can’t

	Avocational activities – write, lecture, teach
	Anything that detracts dignity or interferes with judicial obligations

	Civ. & charitable activities, inc. serve on board
	Serve on the board of an org. likely to appear

	Have and manage investments
	Give investment advice

	
	Fundraise

	
	Serve on the board of non-family business

	
	Accept gifts intended to influence

	
	Be executor or trustee for non-family

	
	Practice Law


Code Cannon 5- A Lawyer Shall Exercise Independent Professional Judgment on Behalf of a Client

Tekni-Plex, Inc. v. Meyner & Landis
· Issues:

· Can long-time counsel for the seller company and its sole shareholder continue to represent the shareholder in the dispute with the buyer? (No.)

· Who controls the A-C privilege as to pre-merger communications? (Buyer controls some but not all.)

· Facts:

· Tekni-Plex had 18 shareholders, then in ’86 – Tang became sole shareholder.  M&L was TP’s counsel pre-86 and post-86.  In ’94 TP is sold to Acquisition Company.  M&L represents both TP and Tang in the transaction.  The new company then sues Tang for breach of representations.  Tang retains M&L and new company moves to enjoin M&L from representing Tang and from disclosing any information to Tang about old company. 

· Analysis:

· New company has burden of proving 3-prong test for disqualification:

· It assumed the role of M&L’s former client

· The matters involved in both representations are substantially related

· The interests of M&L’s present client are materially adverse to former one

· Holding:

· Prongs are satisfied – M&L can’t represent Tang because of appearance of impropriety and potential conflict of interest.

· Prior communication relating to general business gets passed to new company who can exert control over A-C privilege.  M&L didn’t represent Tang individually in this regard so he doesn’t have control over the privilege.

· Communication relating to merger do not transfer to new company because interests are adverse.  Tang still controls the A-C privilege w/ respect to these communications.  

Generally:

· Corporate lawyers represent the entity and not its officers, directors, employees or shareholders.

· Similarly, Partnership lawyers represent the partnership, not the individual partners

· When control of a corporation passes to new management, the authority to assert and waive the corporation’s A-C privilege passes as well.

· In order for a corporate officer to claim personal privilege w/ corporate counsel, 5-part burden. (G 463)  Show: 1) approached counsel for purpose of seeking advice, 2) made it clear they were seeking advice in individual capacity, 3) counsel communicated w/ them in individual capacity knowing that conflict could arise, 4) that communications were confidential and 5) substance of communication did not concern matters w/in company.

Corporate Families

· The representation of one company will make its corporate affiliates (parent companies, sister companies) a client only when:

· All parties agree

· If the two companies operate as alter-egos

· If the two companies have integrated operations and management

· If the same in-house legal staff handles legal matters for both

· If representation of the client has provided the law firm with confidential information about the affiliate that would be relevant in any matter adverse to affiliate.  

Shareholder Derivative Suits (when both the corp. and the officers are sued)

· Generally, individual officers must retain outside counsel – obvious conflict of interest (Messing v. FDI, Inc.)

· Shareholders are permitted to show cause why the A-C privilege “should not be invoked in the particular instance” (Garner v. Wolfinbarger 5th Cir.) 

Sarbanes-Oxley (489-92)

- only applies to attorneys appearing before the Commision

§ 307 – an attorney must report evidence of a material violation of securities law or breach of fiduciary duty to the Chief Legal Counsel or CEO and (if no appropriate response taken) to the audit committee of Board or to the Board directly. (or to a Qualified legal compliance ctte.)

· Lawyers represent the corporation, which represents the shareholders, so a lawyer’s duty is to protect the shareholders.

· Lawyers may, but are not required to, disclose company’s confidential information to the extent necessary to prevent a violation likely to cause financial injury, to prevent perjury or fraud on the Securities Commission, to rectify the consequences of past violation that caused or may financial injury to the company.

VII.
EVIDENCE VII

Burdens of Proof

· General 

· Burden of production: Burden discharged when sufficient evidence is introduced to support a finding that the fact exists.
· From Black’s:   Duty to introduce enough evidence on a fact to have the issue decided by the fact-finder, rather than decided against the party in a peremptory ruling such as a summary judgment or a directed verdict. 
· Burden of persuasion (also called risk of nonpersuasion): Burden discharged when the tribunal which is to determine the existence or nonexistence of the fact is persuaded by sufficient evidence to find that the fact exists.
· Burdens of proof at trial - example of a contract case:
· (1) Plaintiff presents evidence of K and fact that it wasn’t performed

· (2) Defendant presents motion of dismiss to show that Plainitff has not made out prima facie case

· (3) Defendant presents evidence of performance

· (4) Defendant presents motion to dismiss

· (5) Plaintiff is offered a chance for rebuttal.  

· Policy reasons why we have the plaintiff prove essential elements of crime or allegation:
· Plaintiff has knowledge of facts
· Plaintiff would like to change status quo, so must make showing (fairness)
· It would chill transactions/etc if people were worried that they could easily be accused and then have to bear the burden of proving their case
· Factors used to determine allocation of Burden of Proof (see below, presumptions):

· Control of Evidence

· Likelihood of proposition

· Policy

· Convenience

· Burdens of Proof in Criminal Cases: 

·  Winship (US 1970) (12 yr old boy accused of stealing purse) 
· Issue: Is proof beyond a reasonable doubt among the essentials of due process and fair treatment reqired during the adjudicatory stage….
· Holding:  The Due Process Clause requires that the prosecution prove every element of a crime beyond a reasonable doubt.
· Harlan concurrence:  It is less likely that an innocent man will be erroneously convicted if the prosecution must prove its case beyond a reasonable doubt than if the standard is preponderance of evidence.  We have adopted the higher standard of proof because we fundamentally believe that it is far worse to convict an innocent man than to let a guilty man go free.  
· Martin (US 1987) (Woman shot her husband when he came after her after a fight. Ohio statute requires proof of the affirmative defense of self-defense by a preponderance of the evidence.)  
· Issue:  Does the 14A DPC forbid placing burden of self-defense on the defendant?
· Decision:  No DPC violation
· State did not seek to shift burden of any of the elements to Martin: she was simply given the opportunity to show herself blameless
· Jury was still allowed to consider the self-defense evidence in deciding if prosecution had proven case beyond a reasonable doubt, even if it did not meet the preponderance standard - the evidence still goes to whether the prosecution persuaded the jury
· Resultant rule of thumb: for affirmative defenses, legislature is at liberty to impose burden of persuasion on the defendant.
Burdens of Proof in Civil Cases   

· different burdens of proof may apply

· clear, clear and convincing, very clear and decisive, substantial evidenceetc.  

· heavier burden sometimes required where: 

· moral turpitude 

· consequences of victory are harsh (eg, deportation)

· some disagreement whether allegations in a civil case which constitute elements of a crime should be proved beyond a reasonable doubt

· the proponent may bear different burdens of proof on different issues in his case

· the phrase burden of proof refers to the quality of the evidence - its convincing quality, not number of witnesses or quantity of evidence

· Matthews v. Eldridge 3-party test: private interest affected, risk of error, countervailing gov. interest (W 1151)

· no burden when jusry just determining just compensation of land

PRESUMPTIONS

· FRE 301 PRESUMPTIONS IN GENERAL IN CIVIL ACTIONS AND PROCEEDINGS:  In all civil actions and proceddings not otherwise provided for by Act of Congress or by these rules, a presumption imposes on the party against whom it is directed the burden of going forward with evidence to rebut or meet the presumption, but does not shift to such party the burden of proof in the sense of the risk of nonpersuasion which remainst throughout the trial upon the party on whom it was originally cast. 
· General:  Presumptions are procedural devices which relate two factual propositions, so that proof of the first fact or set of facts (the “basic fact(s)”) is sometimes treated as equal to proof of the second fact (the “presumed fact”).  There are two basic types of presumptions: 

· (1) “bursting bubble” presumptions, which shift only the burden of production to the opposing party, and not the burden of persuasion, so that the party opposing the presumption only has to meet or rebut the presumption - then the presumption drops out of the case entirely.   

· position taken by FRE 301 

· (2)  presumptions which shift the burden of persuasion to the opposing party once a basic fact is proven.

· if such a presumption shifts the burden of proving an essential element of the crime to the defendant in a criminal case, then it is unconstitutional (Franklin).

· Factors affecting whether a presumption should be utilized:

· Control of Evidence: 

· If one party has more control of the evidence regarding a certain fact, that party should bear the burden of opposing a presumption about that fact.

· Defamation example: The defendant in a defamation case knows whether he uttered a false statement, so we presume that the statement was false until he says it was true.

· Likelihood of proposition:

· If it is highly likely that a certain fact exists, the party opposing the fact should have to oppose a presumption that it exists.

· Defamation example:  We presume that the statement in a defamation case is false because we believe it is more likely false than true.

· Policy:

· If we want to discourage certain behavior/set of facts, we might impose a presumption against it, so that it is more troublesome for a party against whom the accusation or allegation is brought to oppose the accusation or allegation.  

· Defamation example:  In defamation cases, we want to discourage the making of false statements, so we presume (against the defendant) that a defamatory statement is false, forcing the defendant to come forward with evidence that the statement is true.  But in defamation cases involving public officials, there is a countervailing policy concern that dictates against the presumption.  In these cases, the plaintiff must prove that the statement was false; to require otherwise would be to chill speech concerning public officials.

· Convenience:

· If a fact is generally difficult to prove or establish (like state of mind), we might presume that it exists based on the existence of other fact(s). 
· In class note: Chevigny mentioned that when the reason for a presumpton is simply convenience, it should only be a bursting bubble presumption (which the weaker type), since it says nothing about the way we think things are (likelihood, control) or ought to be (policy).
· Different Types of Presumptions 

· FRE 301:  federal rule 301 adopts only “bursting bubble” presumptions in civil actions 

· the party opposing the presumption has burden of going forward with evidence that either rebuts or meets the presumption

· the burden of persuasion remains with the party utilizing the presumption; only the burden of production shifts to the party opposing the presumption.

· once the party opposing the presumption rebuts or meets the presumption, the presumption “bursts” and is no longer part of the case - the fact is simply a disputed fact.  The burden of persuasion remains with the party on whom the burden was originally cast.

· Uniform Rules of Evidence 301-302:  

· Under the Uniform Rules, unlike the Federal Rules, the presumed fact of the presumption in a civil case is assumed to exist until it is determined not to exist:  the burden of persuasion shifts to the party opposing the presumption.   
· See FRE 302(a): Presumptions in Civil Cases: presumption imposes on the party against whom it is directed the burden of proving that the nonexistence of the presumed fact is more probable than its existence. 
· California Code 600-606:

· The California Code carefully distinguishes between rebuttable presumptions which affect the burden of production and rebuttable persuasions which affect the burden of proof/persuasion.  The California Code also carefully distinguishes presumptions from inferences.
· §600:  presumptions are assumptions required by law once a basic set of facts is proven, while inferences are deductions of fact that can reasonably be drawn from other facts
· §601:  rebuttable presumptions either affect the burden of production or the burden of proof.
· §603: a statute providing that a fact or group of facts is prima facie evidence of another fact establishes a rebuttable presumption.
· Presumptions affecting the burden of production:
· §603:  a presumption affecting the burden of production implements no public policy other than to facilitate the determination of the particular action in which the presumption is applied.
· §604 (functionally the same as FRE 301): a presumption affecting the burden of production requires the trier of fact to assume the existence of the fact unless and until evidence is introduced which would support a finding of its nonexistence, in which case the trier of fact shall determine the existence or nonexistence of the presumed fact from the evidence and without regard to the presumption.  Nothing in this section shall be construed to prevent the drawing of any inference that shall be appropriate.
· Presumptions affecting the burden of proof/persuasion
· §605:  a presumption affecting the burden of proof implements some public policy other than to facilitate the determination of the particular action in which the presumption is applied
· §606:  a presumption affecting the burden of proof imposes upon the party against whom it operates the burden of proof as to the nonexistence of the presumed fact.
Presumptions in Civil Cases

Burdine (US 1981) (Gender discrimination suit under Title VII of Civil Rights Act.) 

· Issue: Whether, after the plaintiff has proved a prima facie case of discriminatory treatment, the burden shifts to the defendant to persuade the court by a preponderance of the evidence that legitimate, nondiscriminatory reasons for the challenged employment action existed.

· In other words, once the plaintiff establishes a prima facie case, does the defendant merely have to come forward with evidence contradicting the presumption, thereby “bursting” the presumption, or does the defendant now have the burden of persuasion/proof with regard to discrimination?

· 5th Cir Decision:  Defendant retains the burden of proving the existence of a legitimate nondiscriminatory reason for the employment action.

· Supreme Court Decision:

· The plaintiff retains the burden of persuasion.  

· The Defendant need not persuade the court that it was actually motivated by the nondiscriminatory reasons.  It is sufficient if the defendant’s evidence raises a genuine issue of fact as to discrimination. 

· McDonnell Douglas- basic allocation of burdens and order of presentation of proof in Title VII case

- First- ∏ has purden of proving by preponderance of evidence a prima facie case of discrimination

-Seoncd- if ∏ succeeds in proving prima facie case, the burden shifts to  d to articulate some legitimate non-discriminatory reason for employee’s rejection

- Third, should  d carry this burden, ∏ must then have an opportunity to prove by a preponderance of the evidence that the legit reasons offered by the  d were not its true reasons, but only a pretext for discrimination

· Rationale:

· ∏ has ultimate burden of persuading trier that D intentionally discriminated- the burden remains with ∏ at all times;  The intermediate evidentiary burdens serves to bring the litigants and the court expeditiously and fairly to the ultimate question (prima facie case eliminates most common nondiscriminatory reasons for the ∏s rejection)

· It is the plaintiff’s task to demonstrate that similarly situated individuals were not treated equally.

· Limiting the defendant’s burden does not hinder plaintiff:

· the defendant’s explanation must in any event be clear and reasonably specific to rebut the presumption

· the defendant always retains an incentive to persuade the trier of fact that the employment decision was lawful (even though plaintiff retains ultimate burden of persuasion).

· Title VII does not demand preferential treatment- D must only show neutrality 

Presumptions in Criminal Cases

Francis v. Franklin (US 1985) (Franklin was pointing pistol at the door when the victim slammed it.  Franklin’s gun then went off.  Franklin claims that he fired the shots accidentally, in response to the slamming of the door.   The jury instructions included language that “a person of sound mind and discretion is presumed to intend the natural and probable consequences of his acts, but the presumption may be rebutted.”)

· Issue:  Did the jury instructions unconstitutionally relieve the State of its burden of persuasion beyond a reasonable doubt of every essential element of the crime by creating a mandatory presumption of intent upon proof of other elements when intent was an element of the crime?

· Decision:  The instruction unconstitutionally created a mandatory presumption as opposed to a permissive inference - rationale:

· reasonable juror could have viewed the instruction as mandatory

· the clarifying language in the jury charge did not cure the confusion

· the language that the presumption “may be rebutted” may have made jurors think that the defendant bore an affirmative burden of persuasion once the State proved the underlying act giving rise to the presumption

· DPC prohibits the State from using evidentiary presumptions in a jury charge that have the effect of relieving the State of its burden of persuasion beyond a reasonable doubt of every essential element of a crime

· mandatory presumption v. permissive inference (jury charge here would be interpreted by juror to be a mandatory presumption)

· mandatory presumption must be measured against standards of Winship- DPC

· permissive inference suggest to jury a possible conslucsion to be drawn if State proves predicate facts, but does not require jury to so find


· In-class analysis for the presumption:

· Control:  Defendant is the only one who knew what he was thinking

· Likelihood:  Likely that guns are generally shot intentionally

· Convenience:  It is difficult to prove state of mind

· Policy:  This case turned on policy (confusion to jurors, issues of fairness to the defendant, who should be presumed innocent until proven guilty).

· The way to fix these jury instructions is to make clear that the intent is a permissive inference, and not a mandatory presumption (even if the mandatory presumption is rebuttable.  The Supreme Court says that the fact that it’s rebuttable makes no difference as to its constitutionality if the ultimate burden of persuasion is still on the defendant).

· In-class note:  Jury instruction in P. Diddy gun case found to be a constitutional permissive inference - the jury instruction was something like, “If you find that the gun was within P. Diddy’s reach, then you can infer that it was his gun, but you are not required to.”

PROBLEMS OF PROOF IN ATTORNEY MALPRACTICE CLAIMS 

Standard of Care 

Togstad v. Vesely, Otto, Miller & Keefe (Minn. 1980) (G 612)

Background 

· Plaintiff suing firm for malpractice relating to an interview regarding a possible medical malpractice claim.  P met w/ D Miller regarding claim for injury suffered by her husband during hospitalization. D informed P that he did not think there was a case and that he would confer with his partners to confirm this. Statute of limitations ran out. 

Holding 

· Sufficient evidence was put to the jury to prove that attorney had committed malpractice

Rationale 

· For a plaintiff to demonstrate malpractice, must prove 4 elements:

· An attorney-client relationship existed 

· Defendant acted negligently or in breach of contract (interchangeable standards)

· Such acts were the proximate cause of plaintiff’s damages 

· But for Defendant’s negligent acts, Plaintiff would have not suffered the harm (ie succeeded on a lost claim)

· P adequately demonstrated 

· She sought the legal advice and counsel of D on a potential legal claim, and D gave advice and the impression that he would research the issues, establishing an attorney-client relationship 

· Ordinary standard of care, shown by attorneys that practice within the jurisdiction, would have been to request medical records and other documentation to substantiate claim or at a minimum to inform P about the statute of limitations

· D’s conclusion that there was not a case caused P not to pursue a claim, allowing the statute of limitations to run  

· But for D’s negligent acts, P would have succeeded on a malpractice claim 

Mutuelles Unies v. Kroll & Linstrom 

· Duty of care includes duty to attempt to effectuate a reasonable settlement where standards of professional care in the jurisdiction should lead the lawyer to conclude that settlement will be most reasonable means of achieving client’s goals 

Neel v. Magana, Olney, Levy, Cathcart & Gelfand 

· Atty persuading a client to use her services by proclaiming expertise in a field, client may expect attorney to have more knowledge concerning that particular field, judged not by general standards but by higher standards of an expert 

Fraud 

Baker v. Dorfman (2d Cir 2000)

· Attorney who defrauds client is liable for that conduct, above regular malpractice 

· Attorney Dorfman who padded his resume, claiming many qualifications which he did not posses, could be liable for punitive damages 

Breach of Fiduciary Duties 

· If harm results from attorney’s conflict of interest, or other breach of fiduciary duty, client may be able to recover for that harm (slightly different than malpractice)

· Breach of fiduciary duty may also be helpful in reaching the conclusion that attorneys conduct was beneath the reasonable standard of care 

Vallinoto v. DiSandro (R.I. 1997) 

· Plaintiff whose attorney in a marital action demanded sexual favors during the representation, but did not commit any malpractice, may have had an independent claim for breach of fiduciary duty had one been alleged. 

Proving Malpractice 

Restatement §52(2) 

· Proof of a violation of a rule regulating the conduct of lawyers 

· Does not give rise to an implied cause of action for malpractice 

· Does not preclude other proof concerning relevant duty of care

· May be considered by a trier of fact as an aid in understanding and applying the standard of care, to the extent that 

· Rule was designed to protect persons in claimant’s position 

· Content of rule is relevant to claimant’s claim of malpractice 

Smith v. Haynsworth, Marion, McKay & Geurard 

Background 

· Attorneys from firm invest in a real estate development plan, and represent both parties to the transaction in this and related matters. Deal fell through and one of the parties sued the firm for malpractice.

· Controversy was the exclusion of expert testimony concerning state rules of professional conduct. Lower court excluded the expert on the grounds that he was not qualified as such, he was not a real estate lawyer and was not licensed to practice law in the state  

Holding 

· Exclusion of the expert’s testimony was a reversible error. 

· Professional Rules are not dispositive that malpractice has occurred, but they are relevant to the legal duty if the rule is intended to protect a person in plaintiff’s position.

Rationale
· Locality rule, requiring expert to testify only to standards of local practice, is rejected. Statewide standards are relevant for attorneys. 

· Fact that the expert is not licensed to practice law in the jurisdiction is not relevant to determination of his expertise on standards of professional conduct. 

Ethical Violations as Basis for Reduction in Fees 

Hendry v. Pelland
Background 

· Family members retain law firm in connection with a real-estate transaction which lost money. Law firm is sued to recoup legal fees paid and family defends against law firm’s counter claim for unpaid fees. Family claims breach of fiduciary duty in representing multiple individuals with competing interests makes out a claim for forfeiture of fees. 

Holding 

· Clients suing an attorney for breach of fiduciary duty seeking refund of legal fees paid as their sole remedy need only prove that the attorney breached that duty. 

Rationale 

· Forfeiture of legal fees is comparable to punitive damages. Serve to deter attorney misconduct rather than making the client whole after suffering a harm

· Reaffirms concept that fiduciary should not profit from their disloyalty 

· Not made clear the extent of the potential forfeiture, generally a question of fact 

Burrow v. Ace 

· Forfeiture of fees is only recognized in cases of clear and serious breach of a duty to the client. Court should consider

· Gravity and willfulness of the violation 

· Effect on the value of the lawyer’s work 

· Threatened or actual harm to client and any alternative remedies available

Causation and Defenses – But For Analysis 

Viner v. Sweet 

Background 

· Question as to what level of causation of harm plaintiffs must show when claiming malpractice in relation to transactional representation 

· Plaintiffs claimed malpractice by D related to agreement/contract reached with former employer.  D argues that Plaintiffs must demonstrate harm that would not have been suffered but for his negligence

Holding 

· In malpractice claims relating to transactional representation, as with litigation, plaintiffs must demonstrate that but for attorney’s negligence 

· They would have had a more advantageous agreement, or 

· They would not have entered into the transaction and would have been better off

Rationale
· Before client’s loss can be shifted to an attorney, it must be shown that a loss was in fact suffered and that it was caused by the attorney’s malpractice. Doing otherwise would open the door too wide for clients dissatisfied with results 

· Difficult to draw a clear line, or a justification for one, between litigation and transactional work, both can easily blend into one another. 

· Plaintiffs can prove this causation using circumstantial evidence 

But For and Fiduciary Duty 

Millbank, Tweed, Hadley & McCloy v. Boon (2d Cir. 1994) 

· Client claiming breach of fiduciary duty not required to demonstrate but for attorney’s breach he suffered harm when firm acted directly against fiduciary’s interest, rather a substantial factor test is applied. 

· Justified by generally looser standards under fiduciary relationship 

American Federal Group, Ltd. v. Rothenberg (2d Cir. 1998)

· Where remedy for breach of fiduciary relationship is compensation for a loss, but for analysis applies 

· Where remedy sought is restitution to prevent unjust enrichment through breach of fiduciary duty, substantial factor analysis is applied.

· Possibly inconsistent with Milllbank analysis. 

Cenco, Inc. v. Seidman & Seidman (7th Cir 1982) 

· Shareholder suit against auditors of corporation for failing to protect company from misconduct by top officers of the corporation

· Held not to breach auditor’s fiduciary duty where the top management caused fraud against others on behalf of the corporation with the intention to benefit the corporation 

Schacht v. Brown (7th Cir. 1983)

· Suit against insurance companies and accounting firms for covering up severe misconduct of corporate officers, where conduct was against the corporation’s interest

· Liable in such a situation, where the corporation is the victim of unlawful conduct, rather than the intended beneficiary 

· Difficult distinction to draw

Attorney Discipline

1.
MR 8.3 Reporting Professional Misconduct 


(a) A lawyer who knows another lawyer has committed a violation of the Rules of Professional Conduct that raises a substantial q as to that lawyer’s honesty, trustworthiness or fitness as a lawyer in other respects, shall inform the appropriate professional authority.


(b) A lawyer who knows that a judge has committed a violation of the applicable rules…..


(c) This Rule does not require disclosure of info otherwise protected by Rule 1.6 or info gained by a lawyer/judge in approved lawyer assistance program


2.
MR 5.2 Responsibilities of a Subordinate Lawyer


(a) A lawyer is bound by the Rules notwithstanding that the lawyer acted at the direction of another person


(b) A subordinate lawyer does not violate the Rules if that lawyer acts in accordance w/ a supervisory lawyer’s reasonable resolution of an arguable question of professional duty

3.
Generally

· Discipline has purpose of deterrence and protection, not remedy

· Disc & Civ. Liability not same thing but can overlap

· Sanctions: Disbarment, suspension, censure

· Acts Justifying Discipline

 Dishonest and Unlawful Conduct 

In Re Warhaftig (took advances to pay for wife’s cancer treatment, son’s pych, etc)
- unauthorized withdrawals from an attorney’s trust or escrow account- big problem

- lawyers required to place funds that belong to others or to which others have a claim in trust accounts (even if L also has claim to the money)  It is unethical to commingle trust funds with one’s own money and even worse to make actual use of the funds; even if just “borrowing”- still misappropriation-

- in some jurisdictions, disbarment is almost automatic 

In re Austern (knew check was fraudulent and did nothing.  Violation of DR 1102(A(4), (7); no harm befell anyone, but for a number of weeks purpose of escrow account was defeated- discipline: public sanctions

· Deceit, Dishonesty, Etc


-   Inflating Bills to clients can lead to criminal prosecution as well as discipline



-   Defrauding own firm by asking for false reimbursement- may be charged to 



    client, can result in disbarment



-   Resume fraud can result in discipline; public censure



-   Lawyers who engage in business continue to be bound by ethical 



    responsibilities that apply to lawyers (G 682)

· Neglect and Lack of Candor 

-   Need scrupulous accuracy when referring to the record of lawyer courts, etc, even in absence of intent 

· Sexual Relations with a Client 

- domestic relations work, criminal and personal injury cases account for most cases in which lawyers have been charged with sexual misconduct

Matter of Tsoutsouris (consensual sexual relations in domestic relations case)

· The Lawyer’s “Private” Life and Conduct Unrelated to Clients
· Racist and Sexist Conduct
Matter of Jordan Schiff (New York 1993) (G 692) (deposition- jerk comments; Public censure)



















�.


� (a) A lawyer shall not act as advocate at a trial in which the lawyer is likely to be a necessary witness unless: 


(1) the testimony relates to an uncontested issue; 


(2) the testimony relates to the nature and value of legal services rendered in the case; or 


(3) disqualification of the lawyer would work substantial hardship on the client.


(b) A lawyer may act as advocate in a trial in which another lawyer in the lawyer's firm is likely to be called as a witness unless precluded from doing so by Rule 1.7 or Rule 1.9.


� (A) If, after undertaking employment in contemplated or pending litigation, a lawyer learns or it is obvious that he or a lawyer in his firm ought to be called as a witness on behalf of his client, he shall withdraw from the conduct of the trial and his firm, if any, shall not continue the representation in the trial, except that he may continue the representation and he or a lawyer in his firm may testify in the circumstances enumerated in � HYPERLINK "http://www.law.cornell.edu/ethics/aba/mcpr/" \l "5-101(B)" �DR 5-101(B)� (1) through (4).


(B) If, after undertaking employment in contemplated or pending litigation, a lawyer learns or it is obvious that he or a lawyer in his firm may be called as a witness other than on behalf of his client, he may continue the representation until it is apparent that his testimony is or may be prejudicial to his client.


� (a) Subject to paragraphs (c) and (d), a lawyer shall abide by a client's decisions concerning the objectives of representation and, as required by Rule 1.4, shall consult with the client as to the means by which they are to be pursued. A lawyer may take such action on behalf of the client as is impliedly authorized to carry out the representation. A lawyer shall abide by a client's decision whether to settle a matter. In a criminal case, the lawyer shall abide by the client's decision, after consultation with the lawyer, as to a plea to be entered, whether to waive jury trial and whether the client will testify.


(b) A lawyer's representation of a client, including representation by appointment, does not constitute an endorsement of the client's political, economic, social or moral views or activities.


(c) A lawyer may limit the scope of the representation if the limitation is reasonable under the circumstances and the client gives informed consent.


(d) A lawyer shall not counsel a client to engage, or assist a client, in conduct that the lawyer knows is criminal or fraudulent, but a lawyer may discuss the legal consequences of any proposed course of conduct with a client and may counsel or assist a client to make a good faith effort to determine the validity, scope, meaning or application of the law.





�Can the client really WAIVE the lawyer’s conflicts of interest?


�When would a lawyer sanction fraud “in the past”?


�But I thought that past crimes could only be introduced by the defendant?   WHEN can a D’s criminal record be introduced in order to discredit D’s credibility? When they committed a crime involving lying?  When the evidence is introduced to prove an element of the crime rather than D’s propensity to commit the crime? 


�CHECK my notes.  Why so protective? 


�Isn’t this something different?


�But Upjohn only says that you can’t ask the employees what they told their lawyer!???


�Privilege v. confidential info.?


�What does terminating your relationship with the attorney entail? Quitting your job??


�Answers?


�What does this mean?


�Whats the Niesig binding test?


�What does this mean? How is the judge bound by the rules of evidence when determining privileges? 


�WHY is there no need to present the original invoice? Discuss this problem generally.


�Why this standard?


�Is this true?  Counterintuitive that client could WAIVE a conflict of interest on part of lawyer.


�Review in packet and notes.


�REVIEW.


�What rule is this based on?


�What if a party refuses to testify in a CIVIL trial? Inadmissible as well?


�So a movie of D admitting a crime would be inadmissible hearsay? What about a newspaper article written by D where he admits the crime?  Admission or hearsay?  When would a newspaper article/movie NOT be hearsay?


�Don’t we have to weigh in the potential prejudicial effect of such statement by the child?


�p.494: what if a husband is trying to collect on a wrongful death suit of his dead wife, and the Ds introduce a will executed by the wife 4 months before dying saying that her husband would only be entitled to $1 if she died??? See Problem 13.


�p.494: Action on life insurance policy.  Insurance company defends on ground that insured committed suicide by jumping from an office building windown.  X’s borther wants to show that it was an accident and testifies that about 10 days before the death he asked his brother where he hid the drugs and he said – “Don’t worry about it. I keep them in the window will outside my office Nobody knows they are there.”


�REVIEW.


�Prior inconsistent statements are always admissible for IMPEACHMENT.  But how can you question a witness about something entirely irrelevant to the case in order to ‘catch them in a lie’??


�NOTE: Chev treates the FRE 801 – under oath req – as the standard practice, NOT Rowe.


�What rule is this based on?
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