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I. Professional Responsibility I

A. Basic Concepts

1. ABA Model Rule 1.1 Competence: A lawyer shall provide competent representation to a client.  Competent representation requires the legal knowledge, skill, thoroughness and preparation reasonably necessary for the representation
(a) factors in determining competency include relative complexity of matter, specialized nature of matter, training and experience of attorney; proficiency of a general practitioner

(b) specialized training or prev. experience not required

(c) in emergency, competency standard is lower- but limit to reas. nec.
(d) Preparation stand. depends on what is at stake

(e) Lawyer should keep abreast of changes in law
2. ABA Model Rule 1.2 Scope of Representation and Allocation of Authority b/w Client and Lawyer: (a) Lawyer shall abide by client’s decisions concerning the objectives (goals) and shall consult w/ client as to the means by which they are to be pursued.  Lawyer may take such action on behalf of client as is impliedly authorized to carry out the representation.  Client controls the decision to settle, plea, waive a jury trial, testify (b)  Lawyer’s representation of client does not constitute endorsement of client’s political, social or moral views (c) Lawyer may limit scope of representation if its reasonable under the circumstances and client gives informed consent. (d) A lawyer may not counsel client to engage in criminality, but the lawyer may discuss legal consequences of any proposed course of action.  
(a) “Noisy Withdrawal”: A lawyer must withdraw from representation when the client is engaged in crime or fraud, even if the lawyer previously sanctioned (advised) the course of conduct in past. Withdrawal: Rule 1.16(a) 
3. ABA Model Rule 1.3 Diligence: A lawyer should act with reasonable diligence and promptness in representing a client

(a) Act w/ commitment and dedication to interest of client; be zealous advocate

(b) control workload

(c) carry to conclusion all matters undertaken for client

(d) sole practitioners must prepare contingency plan for if they are unable to represent their client
4. ABA Model Rule 1.15 Safekeeping Property”. (a) A lawyer shall hold property of clients or third persons that is in a lawyer’s possession in connection with a representation separate from the lawyer’s own property. Funds must be placed in separate accounts. (b) A lawyer may deposit his/her own funds in client’s trust account for the sole purpose of paying bank service charges. (c) A lawyer shall deposit into a client trust account legal fees and expenses that have been paid in advance, to be withdrawn by the lawyer only as fees are earned or expenses incurred. (d) When a lawyer receives money on behalf of a client/3rd party, the lawyer must promptly notify client + deliver.  (e) If there is a dispute over ownership of property/funds, the lawyer must keep property/ funds separate until dispute is resolved. 
(a) When holding property, must use care of a professional fiduciary

5. ABA Cannon 5 “A Lawyer Should Exercise Independent Professional Judgment on Behalf of a Client.”
(a) DR 5-101: Refusing Employment When the Interests of the Lawyer May Impair his Independent Professional Judgment. (A)  A lawyer may not represent a client when the client may be affected by the layer’s financial, business, property, or personal interests, unless the client gives informed consent.  (B) A lawyer may not accept employment when he knows that the lawyer (firm) would be called as a witness, unless (1) the testimony will relate solely to an uncontested matter; (2) the testimony will relate solely to a matter of formality, (3) the testimony relates to legal fees/ legal work to the client, or (4) if refusal by the lawyer would result in a substantial hardship for the client.
(b) DR 5-102: Withdrawal as Counsel when the Lawyers Becomes a Witness. (A)  If the lawyer has already accepted employment and lawyer must be witness for client, the lawyer must withdrawal from the trial, unless one of (1)-(4) [above] are satisfied. (B) If the lawyer has already accepted employment and lawyer must be witness for someone other than client, lawyer may continue representation unless it would be prejudicial to client. 
(c) DR 5-103: Avoiding Acquisition of Interest in Litigation. (A) A lawyer shall not acquire a proprietary interest in a client’s matter, unless the interest is a lien on property to secure fees, or the interest is a reasonable contingency fee.  (B)  A lawyer can’t make loans to client, unless it’s a advance on litigation fees and the client is still ultimately liable for such litigation costs.  
(d) DR 5-104: Limiting Business Relations with a Client. (A) A lawyer shall not enter into a business transaction w/ client unless client gives informed consent.  (B) A lawyer can’t arrange for an interest in publication rights re: representation of client unless all aspects of the matter are concluded.  
(e) DR 5-105: Refusing to Accept or Continue Employment if the Interests of Another Client May Impair the Independent Professional Judgment of the Lawyer. (A) A lawyer must decline to take a client if this would impair the lawyer’s independent professional judgment (B) A lawyer must decline to continue representing client if this would impair the lawyer’s independent professional judgment (C) A lawyer may continue to represent (or, may accept employment) if both clients affected give informed consent. (D) If (A) or (B), the lawyer’s firm is also exempted from accepting/continuing representation.  
(f) DR 5-106: Settling Similar Claims of Clients. (A) A lawyer with two or more clients shall not make an aggregate settlement on those client’s behalf, unless all clients give informed consent.  
(g) DR 5-107: Avoiding Influence by Other than the Client. (A) Except when the client gives informed consent, a lawyer shall not (1) accept compensation for legal services from someone other than the client.  (B) If a lawyer represents a client based on the recommendation, employment by, or compensation of a third party, the lawyer may not restrict his professional judgment in providing such representation. (C) A lawyer can’t practice for any firm where (1) A non-lawyer owns shares (unless temporary b/c of death of partner) (2) A non-lawyer is corporate director / officer (3) A non-lawyer can control the judgment of a lawyer.     
6. ABA Canon 6: “A Lawyer Should Represent A Client Competently”
(a) DR 6-101: Failing to Act Competently. (A) A lawyer shall not (1) Handle a matter in which he knows he’s not competent, without associating w/ another competent attorney, (2) Handle a matter without adequate preparation, (3) Neglect a legal matter entrusted to him.  
(b) DR 6-102: Limiting Liability to Client. (A) A lawyer shall not attempt to exonerate himself from or limit his liability to his client for his personal malpractice
7. ABA Canon 7: “A Lawyer Should Represent a Client Zealously Within the Bounds of the Law.”
(a) DR 7-101: Representing a Client Zealously. (A) A lawyer shall not intentionally: (1) Fail to seek lawful objectives of his client through reasonably available means permitted by law (b) A lawyer does not violate this rule by acceding to reasonably requests of opposing counsel, avoiding offensive tactics, or treating all persons involved in the legal process with courtesy and consideration. (2) Fail to carry out an employment contract (unless lawyer withdrawal) (3) Prejudice or damage his client. (B) A lawyer may (1) exercise profession judgment to waive or fail to assert a right or position of his client, (2) Refuse to aid or participate in conduct that he believes to be unlawful, even if there is some support for the argument that the conduct is legal.
(b) DR 7-102: Representing a Client Within the Bounds of the Law. (A) A lawyer shall not (1) file a suit, assert a position, conduct a defense, delay a trial, or take other action which he knows will merely harass or maliciously injure another (2) knowingly advance a claim that is unwarranted under existing law, unless the lawyer can provide a good faith argument, (3) conseal or knowingly fail to disclose that which he is required by law to reveal; (4) knowingly use perjured testimony or false evidence, (5) knowingly make a false statement of law or fact (6) participate in the creation/preservation of evidence which he knows it is false (7) counsel or assist client in conduct the attorney knows to be illegal or fraudulent (B) a lawyer who receives information that clearly shows (1) a fraud by client: the lawyer must call on client to rectify the fraud, or lawyer must tell affected partied if info is not privileged (2) fraud by third party: lawyer must inform the court.
(c) DR 7-103: Performing the Duty of Public Prosecutor or Other Government Lawyer. (A) A prosecutor can’t institute criminal charges he knows to be unsupported by probably cause (B) A prosecutor must tell the defense attorney of evidence that might negate / mitigate guilt of D. 
(d) DR 7-104: Communicating with One of Adverse Interests. (A) A lawyer may not (1) communicate w/ parties in a matter when the lawyer knows the party(ies) have representation.  (2) Give advice to a unrepresented party when that party might have conflicting interests with client.  
(e) DR 7-105: Threatening Criminal Prosecution.  (A) A lawyer may not threaten criminal charges solely to obtain an advantage in a civil matter.
(f) DR 7-106: Trial Conduct. (A) A lawyer shall not disregard (or advise client to disregard) a court rule or ruling, but may in good-faith challenge the rule or ruling.  (B) A lawyer must present (1) any adverse law of the jurisdiction, when not done so by opposing attorney (2)  the identities of his clients and employers (C) A lawyer shall not (1) state matters which are not relevant or supported by evidence (2) ask a question about a non-relevant issue (3) assert personal knowledge of facts in issue (4) assert personal opinion as to justness of cause, credibility of witness, guilt, innocence, or credibility.  (6) Engage in conduct that is degrading to the tribunal (7) intentionally or habitually violate a rule of civ pro or evidence.  
(g) DR 7-107: Trial Publicity.  (A) When dealing in criminal matters, lawyers may not make extrajudicial statements, unless statements are confined to (1) info in public record (2) that the investigation is in process, (3) description of offense (sometimes, ID of victim), (4) request for public assistance with investigation (5) warning of any public dangers.  (B) The lawyer shall not make statements regarding (1) the character, reputation, or prior criminal record of accused (2) possibility of a plea bargain, (3) existence or content of any confession (4) results of tests / refusal to comply with tests (5) ID of potential witnesses (6) opinion as to guilt / innocence.  (C)  lawyer may announce certain limited information [as listed] (G) (Rules for public disclosures in civil proceedings).
(h) DR 7-108: Communication with or Investigation of Jurors (A) Before trial, lawyer may not communicate with member of venire (B) During trial, (1) attorney may not communicate with member of jury unless (C) as a part of court proceedings.  (D) After discharge of jury, lawyer may not embarrass of harass jury member (G) lawyer must tell court of any juror misconduct.
(i) DR 7-109: Contact with Witnesses.  (A) Lawyer must not suppress evidence, (B) Lawyer may not advise witness to flee jurisdiction (C) Lawyer may not give compensation to witness for content of testimony or outcome of case but witness fees are allowed before reasonable expenses, lost time at work, professional services for expert witnesses.
(j) DR 7-110: Contact with Officials.  (A) A lawyer may not give anything of value to a judge, unless it’s a contribution to campaign fund for judicial office (B) no ex parte communications with judge. 
8. DR 9-102: Preserving Identity of Funds and Property of a Client.  (A) Funds paid by client must be in separate account from lawyer funds, except (1) lawyer may add money to client funds to pay bank charges (2) lawyer may withdraw their fees from client account, unless amount is in dispute (B) lawyer must (1) notify client of receipt of funds (2) ID client properties (C) maintain complete records of funds (D) promptly pay client any money due.
B. Client Relationship (G 18-21) 
1. The threshold inquiry: is there a client-lawyer relationship?  There is considerable ambiguity in the law of what makes an client-lawyer relationship.  The most common way is through face-to-face meetings b/w attorney and client, followed by a retainer arrangement and payment.  However, money need not change hands (though the fact that money does change hands is usually determinative). A client giving confidential information can also create a client-lawyer relationship. The onus is usually on the lawyer to clarify whether there is a relationship, and if so the parameters of the relationship (most client-lawyer relationships have a finite scope). Also, in class action, lawyers have duties to people they may never meet.
C. Competence (G 22-23)
1. See e.g. ABA R•1.1 “Competence”. The lawyer must have “the legal knowledge, skill, thoroughness and preparation reasonably necessary for the representation”.  Breach of this duty rarely results in discipline, but may lead to malpractice liability or a 6th Amend “ineffective assistance of counsel” claim. Lawyers who hold themselves out as specialists generally have an increased standard of care. 

(a) Incompetence may come from ignorance, inexperience, neglect, lack of time, etc

2. Lawyers are not judged for their wins / losses, but relative to skills of other lawyers in the jurisdiction.  All lawyers make errors of judgment, suffer strategic errors, and have lost cases.  The bar exam is currently the only standardized competency requirement.    

D. Fiduciary (G 63-65) 
1. A lawyer has a fiduciary relationship with his client.  Lawyers must treat their clients fairly, and always place the client’s interest above their own.  Lawyer’s have a heightened fiduciary duty, b/c their role entices people to put utmost faith and confidence in their lawyer. The fiduciary duty attaches if and only if a client-lawyer relationship has been formed.

2. Why a heightened fiduciary duty? A) the client will depend on attorney’s integrity, fairness, superior knowledge and judgment, B) the attorney may acquire confidential information, C) the client usually cannot switch attorneys easily.  

3. Examples of violations of the fiduciary duty:

(a) Benson v. State Bar → lawyer disbarred for borrowing money from a current client, since client presumably relied on lawyer’s credibility and bargaining power in making transaction.

(b) People v. Smith → lawyer disciplined for using a federal wiretap to trap his former client in a cocaine sale. 

(c) Avianca v. Corriea → lawyer may be civilly liable for going into secret competition w/ client, or helping client’s fiduciaries in doing the same.   
E. Loyalty & Diligence (G 65-66) 
1. The duty of loyalty requires the lawyer to pursue, and be free to pursue, the client’s objectives unfettered by conflicting responsibilities or interests. Loyalty survives the termination of the lawyer-client relationship and prevents lawyers from acting adversely against the former client. 
F. Duty to Inform & Advise

1. Rule 1.2, Code as above

2. Rule 1.4: “Communication”.  (A) A lawyer shall: (1) promptly inform client of any decision or circumstance with respect to which the client’s informed consent is required, (2) reasonably consult with the client about the means by which the client’s objectives are to be accomplished, (3) keep the client reasonably informed about the status of the matter, (4) promptly comply with reasonable requests for information, (5) consult with the client about any relevant limitation on the lawyer’s conduct when the lawyer knows the client expects assistance, (B) A lawyer shall explain a matter to the extent reasonably necessary to permit to the client to make informed decisions.
3. “In a Box” (G 70)
(a) Sally works in a firm which is working on a joint venture with Endicott Press. Martin, another attorney, finds out from his client FB that FB is under investigation. While Martin is speaking with federal prosecutors on behalf of FB, he learns that Endicott is also involved in the investigation.  The joint venture b/w Sally’s firm and Endicott will be effected by the investigation regardless of whether they are guilty or not.  
(b) Can Martin tell Sally to watch out for Endicott? NO -- the information that FB is under investigation is confidential (although not privileged.  Martin got his information from third parties.)

(c) Can we argue that this is not a confidential secret of FB at all?  FB didn’t relay the information to Martin, and they might not even know that Endicott is under investigation. If Martin tells Sally, she wants to know how Martin knows.  Sally will then know that FB is under investigation, and then everyone in her firm might then know.  Therefore, the rule is that the knowledge of the lawyer is the knowledge of the firm, and vice versa. Rule 1.10
(d) What can Sally tell Jenny?  Jenny is going to want to know, like Sally, where the information came from.  Sally might decline to say, but Jenny would be unsatisfied with that because it doesn’t give her anything by which to evaluate the information.  If the joint venture goes thru and is lucrative, then Jenny’s going to be pissed.  So this is what’s puzzling: the seemingly efficient resolution (Chevigny: “felicific result”) is probably not practicable.

(e) What is there about the relationships to FB and Jenny that leads to a conclusion that the firm (Martin and Sally) can’t give over the information?  They have fiduciary obligations to both FB and Endicott.  You have to represent your clients one by one, and protect their relationships one by one.  

(f) Why not get permission from FB (assuming the information is not adverse to them)? You certainly can if FB is willing.  If Endicott and FB compete in the same industry, then there is obvious reason that FB doesn’t want that information getting out (even without this, FB may not want the litigation to be public knowledge as this might hurt business).  So chances are FB won’t waive the confidentiality.  

(g) Paul Chevigny [on unknown topic]: “That would be manna from heaven”.    
4. (G 66-70) 
(a) Nichols v. Keller (Cal. App. 1993).  N hired Attorney FK to represent him in a worker’s comp claim against N’s employer.  FK failed to inform N that he might have civil claims against 3rd parties.  Appellate court reverses summary judgment for FK, arguing that “one of an attorney’s basic functions is to advise.” “The attorney need not advise and caution of every possible alternative, but only of those that may result in adverse consequences if not considered.” The attorney is liable unless she informs client of the limitations of her representation, and of the possible need for other counsel.” Rationale- as b/n lay client and atty, latter more qualified to recognize and analyze client’s legal needs
(b) Janik v. Exelrod & Zeiff (Cal. App. 2004).  Law Firm EZ represented a class of plaintiffs in a civil action for overtime wages.  Plaintiffs in this law suit then sued EZ for failing to raise an additional claim under another statute.  EZ argued that the class action specified the grounds of the suit, and therefore should be treated like a retainer agreement stipulating that the firm will only pursue those stated claims. The court disagreed, arguing “if prudence dictates that a claim beyond the scope of the retention agreement be pursued, the client can then consider whether to expand the retention or purse the additional claim in some other manner.” “Plaintiffs…are entitled to assume that their attorney will consider and bring to the attention of at least the class representatives additional or greater claims that may exist arising out of the same circumstances [of the original class action].”        

(c) A law firm (lawyer) may be liable to a client in malpractice for failing to inform of client of a settlement offer.  In criminal matters, defense attorneys have a duty to inform clients of offered plea bargains.

(d) ABA Rule 1.2(A) and ABA Rule 1.4 are the controlling rules on the scope of an attorney’s duty to inform her client.    
G. Confidentiality (G 24-31)
1.  Perez v. Kirk & Carrigan (Tex Ct. App. 1991).  Perez (an employee) was the victim of an accident, and while in a hospital spoke with corporate counsel.  The corporate counsel gave over some of this information to prosecutors.  Employee was the target of a criminal charge, and represented by other counsel.  The court holds that the corporate counsel violated its fiduciary duty to Perez: the circumstances of the situations made it reasonable to think there was an attorney-client relationship b/w Perez and corporate counsel at the time. An agreement to form atty-client rel may be implied does not depend upon payment of fee.   B/C there was a third party in the room, the conversation b/w Perez and corporate counsel was not privileged, but still remains confidential.  The presumption is that everything a client tells an attorney is in confidence, unless explicitly stated otherwise. Here they violated the requirement to act in absolute candor, honesty and no deception. See Canon 4 (above); ABA R 1.6; R 1.9(C)  
2. Rule 1.6“Confidentiality of Information.” (A) A lawyer shall not reveal information relating to the representation of a client unless the client gives informed consent, the disclosure of implied authority, in order to carry out the representation (B) A lawyer may reveal information relation to the representation of a client to the extent the lawyer believes it is reasonably necessary: (1) to prevent reasonably certain death or substantial bodily harm; (2) to prevent the client for perpetuating a crime or fraud in which the client is using the lawyer’s services to perpetuate the crime or fraud; (3) to prevent a future crime or fraud (parallel to (2)), (4) to secure legal advice under these Rules; (5)in cases b/w client and attorney based on the representation (6) in compliance with court order.
3. Code Canon 4“A Lawyer Should Preserve the Confidences and Secrets of a Client.”
(a) DR 4-101“Preservation of Confidences and Secrets of a Client.” (A) “Confidence” refers to information protected by the attorney-client privilege under applicable law, and “secret” refers to other information gained in the professional relationship that the client has requested be held inviolate or the disclosure of which would be embarrassing or would likely be detrimental to client.”  (B) Except when permitted under (C), a lawyer shall not knowingly: (1) Reveal a confidence or secret, (2) Use a confidence or secret to the disadvantage of client (3) use the confidence for personal benefit (or benefit of 3rd party) without client’s informed consent. (C) A lawyer may reveal confidences or secrets (1) w/ informed consent, (2) when allowed under the rules, (3) when the intention of the client is to commit a crime (4) when the lawyer is involved in a claim against the client. (D) The lawyer shall exercise reasonable care to ensure other employees + associates don’t violate the above rules.    
H. Scope of the Attorney-Client Privilege (see Ev outline for atty-client priv)
1. Exceptions to the privilege (G 45-46)

(a) Self-defense against accusation of wrongful conduct

(i) i.e. to establish defense against civil or criminal claim.  Rule 1.6(b)(5)

(ii) Claim for Rule 11 FRCP sanctions might countApplies whether charges made by client or 3rd party

(iii) May reveal before commencement of action 

(iv) Circumscribed by rule of reasonable necessity

(b) Collection of fees (i.e. if lawyer sues).  Rule 1.6(b)(5)

(c) Waiver by client

(i) Explicit

(ii) Implicit

(a) client puts info in litigation 

1. but not waived if denying criminal intent

(b) revelation of all or part of the privileged communication (waives only part revealed)

(iii) “limited waiver”—info shared w/agencies can still be privileged in litigation (policy consideration: encourage cooperation w/administrative investigation)

(iv) NOT waived by communication w/agents of lawyer in relation to legal services

(d) Crime-fraud exception [only exception Chevigny discussed] G 50

(i) Communications in furtherance of future crime or fraud never privileged

(a) still privileged if communication is merely evidence of crime/fraud

(b) i.e. advice

(ii) Policy: privilege excepted for benefit to society; society d/n benefit from fraud; reason for privilege drops out

(iii) Chicken-egg problem: seems you have to prove fraud before you get the exception 

(iv) Do not have to prove crime or fraud, only advice 

(v) first: make threshold showing—any relevant evidence at all 

(vi) then: in camera review to make reasonable showing of factual basis

(e) Future crimes or frauds (question of past advice based on misrepresentation from client with continuing fraudulent effects now that lawyer knows)

(i) NOT PRIVILEGED b/c future injury

(ii) Lawyer’s duties

(a) 4.1 and 1.6(b)(3)(c/n permit misrepresentation fo facts by himself or others

(b) first: urge client to disclos

(c) second: withdraw from representation 

(d) third: withdraw from contract (“noisy withdrawal”)

(e) fourth (new): reveal the fraud, if you want

(f) Noisy Withdrawal.  Rules 1.6(b)(2), (3)

(g) Identity and fees

(h) Other considerations of public policy (case-by-case)

(i) Acting substantially in non-lawyer capacity when giving advice
2. Entity clients (31-42)

(a) Problem: if privilege extends to all constituents of entity represented by attorney, corporation can effectively shield all evidence from discovery

(b) Upjohn v. U.S. (1981) G 32

(i) Holding: in investigation conducted by corporate counsel or agent in order to advise entity, interviews of employees are privileged

(ii) Rejects control group test (only upper level management partake in privilege, on theory they are the corporation)

(iii) Very protective of corporation: 

(iv) almost anything can be privileged in monster corporation and opposing party c/n get at it through lawyer

(v) opposing counsel not allowed to contact adversary represented by counsel—once contacted by GC, they’re represented under Rule 4.2.  see below
(vi) only way to access employees is by subpoena
(c) Samaritan Foundation v. Goodfarb (Ariz 1993)(G 35)- no longer law in civil law, but it is the law in criminal cases (child’s heart stopped during surgery, ∆ lawyer had paralegal interview nurses and technician; ∏ sought to introduce interview summaries, ∆ claimed atty-client and work product doctrine)
(i) 2 types of client communications:

(a) Initiated by employee seeking legal advice

1. privilege regardless of position in company hierarchy

(b) Responses to overture initiated by someone else in corp

1. privilege belongs to the corp, not person making the communicating-  if the employee is not the one whose conduct gives rise to potential liability, then its fair to characterize them as “witness” rather than client

(ii) Policy- w/o limiting, corporations would be shielded from what would be witness communications in any other circumstance

(iii) Both narrow control-group and broad subject-matter tests are rejected

(iv) Holding: Where someone other than the employee initiates the communication, a factual communication by employee to corporate counsel is w/in the corporation’s privilege if it concerns the employee’s own conduct w/in the scope of his or her employment and is made to assist L in forming legal opinion

(d) Problem “Slip & Fall” (G 31)
I. Interference with Attorney-Client Relation (G 89-111)

1. Rule 4.2: Lawyer cannot communicate about subject matter of case w/adversary represented by counsel unless

i. consent of the other lawyer 

ii. authorized by court

iii. Also

1. The lawyer is not representing a client 

2. Doesn’t know (actual or inferred) of representation

3. Communication is not the subject of representation

4. Not a “forbidden communication” (e.g. videotaping is OK.  Hill v. Shell Oil Co.)

5. NB: communication through 3rd party also forbidden

2. DR 7-104: Communicating with One of Adverse Interest
(a) Persons known to be represented: no communication on subject matter unless 
(i) Consent of lawyer 
(ii) Authorized by law
(b) Unrepresented person w/reasonable probability of adverse interest: no communication except to advise to get counsel 
3. Policy
(a) Pro: 
(i) protecting attorney’s control of the case (admissions, facts, negotiating position, strategy)
(ii) protecting client’s faith in attorney (disparaging attorney, casting doubt on case)
(b) Con: efficient access to information (for both attorneys and police)
4. Application
(a) airtight for individuals
(b) looser w/in entities—Cmt 7: binding test.  See Niesig, below
(i) but not completely loose:
(a) corporation’s lawyers may discourage communication. R 3.4(f)
(b) d/n apply to former employees
(c) limited by privileged communications
(d) lawyer must state her identity and interest.  R. 4.1, 4.3, 4.4 
(c) scope of protection for government is looser still
(i) 1A problems shutting up all government employees
(ii) obligation to aid citizens
(iii) who’s the prosecutor’s client in a criminal case?
(iv) criminal investigations—whole nest of problems for AUSAs.  See Hammad, below
(d) Testers are exempted from rule even though agents of lawyer—pure policy
(i) no harm b/c just member of public seeking info freely offered
(ii) huge benefit to society to get info (public interest cases, usu)
(e) whistleblowers—have to terminate relationship w/their attorney to get around attorney-waiver requirement to talk to opposing counsel
5. Unrepresented persons.  Rule 4.3: lawyer must 
(a) State interest
(b) Reasonable efforts to correct misunderstandings
(c) If conflict, no legal advice except “get counsel”

6. Niesig v. Team I (NY 1990) G 93

(a) Issue: which corporate employees should be deemed parties for purposes of DR 7-104 pursuant to purposes of the rule—tradeoff b/w fairness to corporate entity and access to information
(b) Holding: Binding test: no-contact rule applies to employees of represented entity whose acts or omissions in the matter were binding on the corporation or imputed to the corp for purposes of liability or employees implementing the advice of counsel. All other employees may be interviewed informally
(i) Balance in corporate context
(a) Corporate entity deserves protection just like any other client
(b) Corporation’s ability to shield all information is very high

(ii) Upjohn is too strong
(a) Client” is different for no-contact rule than for privilege

(b) Privilege covers only communications—d/n immunize underlying facts
(c) Societal purpose of encouraging open communication b/w lawyer and client
(iii) control group too weak
(iv) case-by-case too uncertain

(c) U.S. v. Hammad (1990) G 103

(d) AUSA discovered evidence of Medicaid fraud through interview w/supplier; then uses supplier to get admission from corporate Δs

(e) Question: does DR 7-104(A)(1) restrict the use of informants by government prosecutors prior to indictment, but after a suspect has retained counsel?

(f) Holding: using informants to gather evidence falls w/in scope of “legitimate investigative techniques” prosecutor is “authorized by law” to employ in conducting or supervising criminal investigations; however, using an “alter ego” to coerce an admission violates the rule; this is such a violation 
(i) Case-by-case adjudication
(ii) Remedy: trial court can suppress the evidence

(g) Aftermath: this d/n work well (Chevy’s commentary)
(i) Police/FBI aren’t agents of attorney like a P.I.—they’re independent
(ii) Inconsistency: some AUSAs d/n permit FBI to contact Δ once represented (Chevy thinks this is the best approach)
(iii) In practice, courts uphold all sorts of police statements obtained by subterfuge based on phrase “authorized by law”

7. “Slip & Fall” & Redux — Privilege versus  No-Contact G 31, 92

(a) Facts: Suit for overwaxing in 3rd floor timepiece department causing fall
(i) Store’s GC always oversees investigation—assistant GC asked security (MT) to investigate; MT conducts interviews
(ii) Each witness claims memory loss in deposition(opposing counsel demands production of MT’s memos

(b) Questions: 

(i) Which interviews are privileged?

(ii) Does no-contact rule prevent Π’s lawyer (CL) from interviewing MT and/or employees?

	Person
	Subject matter
	Privileged at trial?

(Upjohn(any employee)
	No-contact by Π’s attorney?

(Niesig(binding test)

	Security guard-investigator 
	Conducted interviews
	(counts as lawyer b/c agent of GC)
	No (interviewers often want to interview each other)

	Head of maintenance
	Maintenance procedures
	Yes (employee)
	Probably (sets rules)

	Janitor who waxed floor last
	Procedures in general and used
	Yes (employee)
	Yes (liability binds corporation)

	Salesperson in men’s furnishings returning from break
	Witnessed incident
	Yes (employee)
	No (nothing binding w/r/t incident)

	Buyer in rug dep’t 
	Saw incident
	Yes (employee)
	No (nothing binding w/r/t incident)

	Retired head of maintenance
	Floor waxing standards she established for store
	Maybe (past employee)
	Maybe (are actions still binding on corporation?)

	President of Wax supplier
	Wax 
	No (not employee)
	No

	Customer buying watch
	Saw incident
	No (not employee)
	No


II. Professional Responsibility II
A. Ethical Obligations Concerning Physical Evidence

1. ABA R 3.4: “Fairness to Opposing Party and Counsel”. A lawyer shall not (A) unlawfully obstruct another party’s acess to evidence or unlawfully alter, destroy, or conceal evidence. A lawyer shall not, and shall not counsel: (b) the falsification of evidence, (c) knowingly disobey a court order, or the rules (d) make frivolous discovery requests, or fail to comply with discovery requests. (d) allude to a matter in trial which the lawyer does not reasonably believe is relevant or supported by admissible evidence (f) the attorney can’t counsel someone not to give relevant information to opposing counsel, unless (1) the person is a relative, employee or agent (2) the lawyer reasonably believes that the person’s interests will not be adversely affected.  

2. DR 7-101 (above)
3. DR 7-102 (above)
4. Real Evidence (G 401-419)

(a) 3 “untidy” doctrinal categories

(i) ethical obligations when dealing w/ real evidence

(ii) obligations under the criminal law (i.e. obstruction of justice and similar statutes)

(iii) Interplay b/n real evidence and atty-client privilege

(b) In Re Ryder (pg. 404) Ryder believes his client has robbed the bank.  He finds out that money has been put in a safety deposit box. Ryder transfers the money and the shotgun to another safe deposit box.  He might have been preventing his client from destroying the evidence.  But he seemed to think he was helping his client…he is hoping it won’t be found.  The prosecution did find it, and the court determined that Ryder was concealing evidence.  The attorney is with violating ethical concerns of the legal profession (Rule 3.4).  He is suspended but not disbarred. Paul Chevigny: What happens if the client gives you contraband?  You obviously can’t take it into possession. The best thing to do is just refuse to take it.

(c)  Lawyers are not immune to obstruction charges arising out of the representation of a client 

(d) People v. Meredith (Cal. 1981).  Attorney came into possession of wallet owned by client.  Lawyer had to turn wallet over to the prosecution and answer questions about it.  The lawyer came into possession b/c his investigator found it, knowing that it had privileged information.  Since the lawyer instructed his agent to move the evidence, the lawyer interfered with the evidence.  The lawyer wanted to know what was in the wallet that was incriminating.  Two competing policy concerns: fear that denying protection to observations arising from confidential commun. might chill free and open communication b/n atty and client and might inhibit counsel investigation of client’s case- on other hand, cannot extend atty-client priv. so far that it renders evidence immune from discover and admission merely b/c the defense seizes it first. Once that’s done, he’s interfered with the placement of the evidence, and he took possession of the evidence. So, at the time of trial, he has to give it up to the prosecution. Why can’t the attorney in Meredith just give it back to the client, like in Vanity Ink?  Because the location of the wallet is at issue (it was stolen), and also it isn’t the property of the client.  Holding: Whenever defense counsel removes or alters evidence, the statutory privilege does not bar revelation of the original location or condition of the evidence in question.  Tactical choice: defense counsel can leave evidence where he discovers it and his observations will remain privileged or he can remove it and lose the privilege.  Paul Chevigny: he could have examined the wallet and put it back.  This would allow him to preserve the location of the wallet as privileged.
5. Reliable Sources (G 401)

6. Vanity Ink (G 402) You are a criminal defense attorneys representing Chester, who is accused of tax fraud (backdating some transactions to make them look like they were completed months earlier, thereby getting more lenient tax treatmentThe ink used on the documents is a strange color purple – turns out its custom made.  The gov’t. cant find it anywhere.  One day Chester comes to give you resumes of character witnesses – in the process he leaves his pen – turns out it has that color – what do you do with it?

(a) The options: Destroy it, turn it over to the prosecution.  You can’t throw the pen away: that would be obstructing justice, and a violation of Rule 3.4.  This is clearly relevant (material), and you can’t destroy evidence (even if the proceeding hasn’t started yet).  What if the lawyer does nothing (hang onto it and shut up…)?  Or send it back to the client? If you hint to the client that it ought to be destroyed, you might be obstructing justice.  But if you just return it, it probably isn’t a problem.  You could also turn it over to the prosecution, but that hurts your client.  So (1) you can’t destroy it, (2) you don’t want to keep it (see Meredith) (3) you can give it back to owner since it is not illegal to possess it.

(i) sometimes for tactical reasons, will want to remove it so you can examine it for exculpatory evidence
(ii) Atty may assert atty-client privilege in resisting a summons to produce documents that were delivered to him by his client if the documents would have been privileged while in the client’s possession (G 419)

III. Professional Responsibility III

A. CONFLICTS OF INTEREST IN RELATION TO QUESTIONING WITNESSES AND BEYOND (G 185-190)

B. Basics:


1. Definition of conflicts of interest from Restatement § 121: “A conflict of interest is involved if there is a substantial risk that the lawyer’s representation of the client would be materially and adversely affected by the lawyer’s own interests or by the lawyer’s duties to another current client, a former client, or a third person.”

2. Conflicts pose a risk to the ethical duties of loyalty and confidentiality.  However, even if there were no ethic codes, lawyers have the duty to avoid situations that present conflicts under the law of agency and the law of fiduciary duty.

3. Conflicts rules have developed over the last several years as law firms grow, split and merge.

4. A law firm is generally treated as one lawyer (Rule 1.10); exception is government lawyers who go to a firm.
5. Conflicts rules vary significantly among jurisdictions.
6. Lawyers and clients can displace  nearly all conflicts rules by agreement (usually written and informed). (G 190)
C. Consequences of conflicts:

1. Most conflict rules are absolute liability rules – don’t contain mens rea requirement.

2. Exception is an imputed conflict (arises because of a colleague in the same firm); see rule 1.10.  But while lawyer w/o knowledge may be spared, firm is still liable.

3. Conflicts can lead to:  professional sanctions; disqualification from representation with attendant embarrassment and cost; delay of a client’s cause; negative publicity; fee forfeiture; civil liability; and criminal conviction (RARE).

D. Types of Conflicts:
1. Concurrent conflict – lawyer’s loyalties are divided b/t two or more current clients, OR b/t his client and his personal interests. Special conflicts when a lawyer will or should be a witness- DR 5-101(B) and DR 5-102, R. 3.7; Also conflicts when lawyer represents an entity and its agents and their interests diverge
2. Successive conflict – lawyer’s loyalties are divided b/t a former client and new client. R. 1.9(c)
3. Reasoning:  The lawyer may have gained confidential information in the course of his representation of a former client.  In representing the new client, the lawyer may be violating his duties of confidentiality and loyalty to both clients.

4. Imputed (or vicarious) conflict – Does a conflicted lawyer’s status extend to his colleagues?  Do conflicts travel with lawyers that change firms, or can we prevent this by “screening” the conflicted lawyer?  The Revolving law- for lawyers going to firms after working for government. See DR 5-101(B), 5-102, 5-105, and Model Rules 1.10, 1.11, 1.12, and 3.7.
E. Lawyer-Client Conflict: p. 190-97:
1. Matter of Neville, AZ, 1985, p. 191
2. Facts: A lawyer and client entered into a business agreement with terms that were disadvantageous to the client.  The lawyer was not representing the client in the transaction.

3. Holding: The lawyer is “censured.”  He should have discussed the disadvantages in the agreement with the client.  Because the agreement was b/t him and a client with whom he had an ongoing relationship, he had a duty to be fair to and protect his client.

(a) Fiduciary duty requires that the lawyer take no advantage except with his client’s consent after full disclosure (DR 5-104(A); Rule 1.8(a)).

(b) Full disclosure requires:

(i) An explanation of the divergence of interest b/t lawyer and client and of the need to seek independent legal advice.

(ii) An explanation of the risks and disadvantages to the client flowing from the agreement.

(c) It doesn’t matter that the lawyer wasn’t representing the client in the transaction.  The lawyer had a fiduciary duty to the client, and the client could be expected to regard his lawyer as someone who would protect him, not harm him.

4. Some courts are also suspicious of fee agreements made after the creation of an attorney-client relationship, which are particularly advantageous to the attorney.  Because of the fiduciary relationship, an attorney cannot take advantage of his superior knowledge and position unless he can show the client was fully aware of the consequences of the agreement and there was no exploitation of the client’s confidences.

5. As with breach of fiduciary duty, violation of 1.8(a) can entitle the client to void the agreement with the lawyer.
6. Code places burden on counsel irregardless of sophistication of client, of full disclosure before entering into business agreement
7. Rule 1.8(a) also forbids a lawyer from entering a transaction with third parties that could compromise his loyalty to his client; for example, a lawyer shouldn’t accept a settlement on behalf of his client that includes a legal fee to him from the opposing party (unless he has the client’s consent).

8. R. 1.7 Conflict of Interest: Current Clients
(a) Except as provided in paragraph (b), a lawyer shall not represent a client if the rep. involves a concurrent conflict of interest.  A concurrent conflict of interest exists if:

(i) the rep. of one client will be directly adverse to another client; or

(ii) there is a sig. risk that the rep. of one or more clients will be materially limited by the lawyer’s responsibilities to another client, former client or a third person or by a personal interest of the lawyer. 

(b) Notwithstanding the existence of a concurrent conflict of interest under (a), a lawyer may rep. a client if:

(i) the lawyer reasonably believes that the lawyer will be able to provide competent and diligent representation to each affected client;

(ii) the rep. is not prohibited by law; 

(iii) the rep does not involve assertion of a claim by one client against another client rep. by lawyer in same litigation or other proceeding before a tribunal; and
(iv) each affected client gives informed consent, confirmed in writing

(v) * L may be paid from 3rd person if client is informed, consents and l’s rep is not affected; but see (G 196)- Lawyers suspended for negotiating with company to pay fees w/o telling client
9. R. 1.8 Conflict of Interest: Current Clients: Specific Rules 
(a) L shall not enter into business transaction w/ a client, etc unless:

(b) L shall not use info relating to rep. of a client to the disadvantage of the client unless the client gives informed consent…

(c) L shall not solicit any substantial gift from a client, unless related

(d) Prior to conclusion or rep, L shall not make or negotiate an agreement giving L literary or media rights to a portrayal or account based in substantial part on info relating to the rep

(e) L shall not provide fin. assis. to client in connection w/ pending or contemplated lit. except: 

(f) L shall not accept compensation for rep. a client from one other than client unless:

(g) L who reps 2 or more clients shall not participate in making an aggregate settlement or pleas, unless each C gives informed consent in writing, etc

(h) L shall not: make an agreement prospectively limiting L’s liability to a client for malpractice unless client is independently represented in making the agreement or settle a claim or potential claim for liability w/ an unrepresented client or former client unless: 

(i) L shall not acquire a proprietary interest in the cause of action or subject matter of lit. the lawyer is conducting for a client, except:

(j) L shall not have sexual relations w/ C unless existed b/n them when the c/l rel. commenced

(k) While lawyers are associated in a firm, a prohibition in the foregoing paragraphs a through that applies to any one of them shall apply to all of them 

10. R. 1.10 Imputation of Conflicts of Interest: General Rule- In a firm, shall not represent a client when any one practicing alone would be prohibited under. R. 1.7 or 1.9, except for personal conflicts.  When L terminates associate w/ firm, firm not prohibited from thereafter rep. a person w/ interests materially adverse to those of client rep. formerly by L that left and not currently rep. by firm, unless: Matter same or subst. related and any lawyer remaining in firm has info protected under above rules.  This rule may be waived. 
11. Code Cannon 5

12. DR 5-101Refusing Employment when Interests of L may Impair His Independent Professional Judgment
13. DR 5-104 Avoiding Acquisition of Interest in Litigation
14. DR 5-105 Refusing to Accept or Continue Employment if the Interests of Another Client May Impair the Independent Professional Judgment of Lawyer
F. Client-Client Conflict:

1. Criminal Context: 

2. Even with fully informed consent (DR – 505), a lawyer usually can’t represent clients with conflicting interests.  Courts are wary of ineffective assistance of counsel claims (constitutional issue).  But this is at odds with defendant’s right to counsel of his choice.
3. Problem: Murder One, Murder Two, p. 209

4. Facts: Murder case against two defendants.  Prosecutor offers “murder two” plea for both defendants, or nothing.  S wants to take plea, D wants to go to trial.  Both go to trial, neither testifies, both get “murder one.”  Later, S seeks reversal on grounds of ineffective assistance of counsel.

5. Result?: Probably a violation of ineffective assistance of counsel (6th Amendment right).

(a) Since issue being raised after trial, under Sullivan (below), S would have to show there was an actual conflict that affected his lawyer’s performance.  Heavy burden, but seems fairly clear that defense counsel’s performance would have been different if he had been only representing S.

(b) If issue was raised at trial (by defense or prosecution) would likely have been seen as an inescapable conflict, unless the defendants could convince the court that their interests were directly aligned.

(i) If one testifies against the other, the lawyer can’t properly cross-examine or impeach the witness.
(ii) Having private knowledge on both defendants, it will be hard for the lawyer to keep even one.
6. Cuyler v. Sullivan, US, 1980, p. 211

7. Facts: Lawyer represented 3 defendants.  Sullivan argues he received ineffective assistance of counsel b/c his lawyers had a conflict of interest.  He says he deferred to his lawyer’s decision not to submit evidence in his own defense, which was a strategy employed to help the other defendants.
8. Holding (Powell):

(a) State trial judges do not have to inquire into the propriety of multiple representations.

(i) It’s up to defense lawyers to avoid conflicting representations.

(ii) Trial courts must investigate defense lawyers’ objections to multiple representations (Holloway, 1978 in some cases, where objection is timely, automatic reversal), but do not have to initiate the objections themselves (Mickens, 2002).

(iii) In practice, courts usually relieve the defense counsel if objection by defense is brought at time of trial.  Otherwise, defendant can later get automatic reversal.

(b) A defendant claiming ineffective assistance because of a conflict, who raised no objection at trial, has a heavy burden – he must demonstrate that an actual conflict of interest adversely affected his lawyer’s performance.

(i) Must show that there was an actual, not possible, conflict:  An actual conflict is one in which there is an actual lapse in representation.  The existence of such a conflict itself demonstrates ineffective assistance, so defendant need not demonstrate prejudice (that the outcome would have been different).

(ii) Note: Sullivan was decided before Strickland (1984), which stated there must be a showing of prejudice (but for counsel’s error, the outcome would have been different) for ineffective assistance claims.  In 1987, Burger v. Kemp maintained that ineffective assistance claims based on conflicts do not have to prove Strickland-type prejudice, suggesting that Sullivan holds.
p. 220-231

9. Wheat v. United States, US, 1988, p. 220

(a) Facts: Prosecution wants to disqualify the defense lawyer from representing three defendants in a drug conspiracy case.  All three defendants waived their right to conflict-free counsel, arguing that an actual conflict was highly speculative b/c some of them had taken pleas, and even if they later broke down, they didn’t have useful information against each other.

(b) Holding:  The trial court has substantial latitude in refusing waivers of conflicts of interest, even where there is only a potential conflict.

(i) Courts usually play it safe and insist on separate counsel for multiple defendants.  They want to see their judgments stay intact.  They don’t want to be “whipsawed” by assertions of error no matter which way they rule.

(ii) Many judges don’t carefully evaluate the government’s claims of conflicts, allowing prosecutors to use the Wheat rationale to remove good defense lawyers.

10. Summary Re: Disqualifying Defense Counsel:

(a) If objection to multiple representation raised by defendant before trial, the court must honor it (doesn’t need to make a big inquiry).

(b) If objection raised by defendant after trial, he has to show there was an actual conflict which affected his lawyer’s performance (heavy burden).- G 229- Flanagan- pretrial orders disqualifying crim. defense counsel not subject to immediate appeal
(i) open debate on whether erroneous d.q. results in automatic reversal
(c) If objection raised by prosecutor before trial, he need only show potential conflict.
(d) trial judge has institutional interest in protecting truth-seeking function of proceedings and protecting fairly-rendered verdict from trial tactics designed to generate issues on appeal- don’t want appearance of impropriety
p. 232-38:

11. Disqualifying the Prosecutor:
12. Model Rule 3.8- Special Responsibilities of a Prosecutor

(a) refrain from prosecuting a charge he knows is not supported by probable cause
(b) make reasonable efforts to assure that accused has been advised of the right to and procedure for obtaining counsel, etc

(c) not seek to obtain from an unrepresented accused a waiver of important pre-trial rights, such as preliminary hearing

(d) make timely disclosure to defense of all evidence or info known that tends to negate guilt, etc 

(e) not subpoena a lawyer in a grand jury or other criminal proceeding to present ev. about a past or present client unless: 

(f) except when necessary, refrain from making extrajudicial coments that have subst. likelihood of heightening public condemnation of accused, etc. and exercise reasonable care to prevent others from doing so as well. 
13. Code DR 7-103 Performing the Duty of Public Prosecutor or Other Government Lawyer
14. Vuitton [Young v. United States ex rel. Vuitton et Fils S.A.], US, 1987, p. 233

15. Facts: The trial court appointed Vuitton’s counsel, who had just settled a civil trademark suit with defendants, as special prosecutors against the same defendants in a criminal contempt case.  Should the prosecutors have been disqualified?

16. Holding: Counsel for a party that will or potentially will benefit from the prosecution may not be appointed as prosecutor in a contempt action. Duty to seek justice, not merely convict
(a) Counsel’s interests as Vuitton’s counsel must conflict with his interests as a prosecutor (representative of the United States).

(b) For instance, maybe counsel shouldn’t waste government resources prosecuting, though he may want to punish the defendants.

(c) Note:  In FTC v. American Natl. Cellular (9th Cir., 1989, p. 237), the court said that a lawyer from a government agency, which has an interest in the contempt proceeding, can be appointed as prosecutor.
(i) independent agency not same as private party; didn’t involve same attorneys

(d) funding to prosecute contempt actions may be a problem making it more ok for private prosecutors to be appointed.

(e) Note:  In United States v. Terry (2nd Cir., 1994, p. 238), it was okay for the Attorney General to prosecute a contempt action against an abortion rights protestor, while he was seeking an injunction against the protester in a civil suit.- no actual or apparent conflict (I imagine this is okay b/c the AG’s interests are similar in both cases.)

p. 239-245:

17. Civil Context:
18. Fiandaca v. Cunningham, 1st Cir., 1987, p. 239

19. Facts: New Hampshire Legal Assistance (NHLA) represents female prisoners seeking better prison facilities.  It also represents the mentally retarded members of a school.  The State makes a settlement offer to the female prisoners, offering them part of the school for the mentally retarded, and NHLA says no.  The State argues there is a conflict of interest.

20. Holding: Yes, there’s a conflict, but the case is remanded on the issue of remedy only, and the NHLA must be removed as counsel on this issue.

(a) The court need only look to the actual adverse effects caused by the conflict.

(b) The conflict does not affect the liability phase of the case – whether or not the prison facilities are adequate.

(c) Policy reason – who else will represent prisoners?
(i) Some courts have refused to impute conflicts w/in a public defender’s office (G 244)
(d) Note: In a civil case, a conflict requires a remedy, which may include removal of counsel, but the court has a lot of discretion.

(e) Note: Chevigny said the parties couldn’t waive the conflicts b/c actual conflicts can not be waived, only potential future conflicts can be.

(f) Note:  The conflicts duties of the defense and prosecution in a criminal case seem stronger than those of lawyers in a civil case.

21. Handout:  Article on Joyce Dudley, a California prosecutor, who was kicked off a case for writing a novel about a prosecutor that resembled her.  The book could have given Dudley the incentive to prosecute the real-life case in a particular way for publicity.

22. Evidence Reason for Conflicts( attorney has to marshal evidence that could injure one of his clients.

23. Fiduciary Duty Reason for Conflicts( attorney always has to act in the interest of the client.  For instance, he can never sue his client (not even in an unrelated matter)
G. EITHICS IN THE COURTROOM AND BEYOND:
Unrelated Matters, Successive Conflicts, Migratory Lawyers, Government Service

Unrelated Matters:  Rule 1.7, G 246-49

( Current client, unrelated adverse matter

Illustrations (pp. 246-47):

1. Lawyer S does an estate plan for C while S’s partner, M, handles a zoning matter for A.  C sues A for breach of warranty (unrelated).  

1. No conflict, because: a) no threat to confidences of either client in either matter (i.e., the matters are unrelated); b) no sense of betrayal.   

2. Or, in Rule 1.7(a) terminology, neither a) related nor b) adverse (since these are nonlitigation matters).

2. S represents C on the warranty claim against A (M is still handling the zoning).  

1. S can’t represent C (absent consent).  Doing so would be directly adverse to A (Rule 1.7(a)(1)).

2. Note that the conflict is NOT a problem as to C:  Representation of C would not likely be limited by M’s work for A (Rule 1.7(a)(2)).

3. So different interests of A (client getting sued) and C (client suing) are protected.  A gets a per se rule (b/c of sense of betrayal), C gets a practical test (essentially, relatedness).

4. The conflict can be cured by informed written consent and lawyer’s belief that competent representation is possible (Rule 1.7(b)).

3. Cinema 5, Ltd. V. Cinerama, Inc. (2d Cir 1976):  The substantial relationship test will not be applied to adverse representation of a current client.  This is “prima facie improper” and would give an appearance of conflict.

1. Substantial relationship test (which measures actual likelihood of conflict) is only for subsequent conflicts.

i. This is essentially Rule 1.7(a)(1).  Existence of adversity not OK, even if the conflicts are unrelated.

2. BUT court allowed lawyer to try and show “no actual or apparent conflict in loyalties or diminution in the vigor of his representation.”

i. See also DR 5-105, which asked whether lawyer’s professional judgment was likely to be affected and allowed the rep (with consent) if it “obviously” wasn’t.

4. IBM v. Levin (3d Cir. 1978):  Firm was adverse to IBM in a case while other partners repped IBM on unrelated matters.  Arguing lack of actual conflict/harm to IBM was insufficient – unrelated adversity can effect lawyer’s judgment (cf. 1.7(a)(2)) and divided loyalty “injures [the] profession and demeans it in the eyes of the public.”  

1. Disqualification was not too harsh a sanction for even apparent conflict.

Gillers’ commentary on Cinema 5 and IBM (pp. 248-49):

1. Note that interests protected are muddy.  Courts seem to suspect that there will be actual conflict whenever adversity exists (even in unrelated cases), and they also care about apparent conflict, for sake of both clients and the public.

2. Is the prohibition too harsh given firm sizes (esp. with DQ as the penalty)?  Remember consent can cure these conflicts and even advance, blanket consent to any unrelated conflicts that may arise is sometimes allowed (if sufficiently detailed).

3. Usual penalty is disqualification.  Discipline or civil liability (malpractice or breach of fiduciary duty) are possible.  Even disqualification is not automatic – e.g. Research Corporation Technologies Inc. v. Hewlett-Packard Inc. (D. Ariz. 1996) where the unrelated conflict lasted only 3 days.  Court found 1.7 violation but declined to disqualify the firm.

4. Note that pre-2002 (and still in some states), 1.7 allowed a current unrelated conflict w/out consent if lawyer could represent the 2 clients “with equal vigor, without conflict of loyalties, and without using confidential information to the detriment of either.”

Upshot:  Adversity between 2 firm clients on unrelated matters can be cured by consent.

Successive Conflicts:  Rules 1.9 & 1.10, Code Canon 9; DR 5-105; G 275-90



( Former client, substantially related adverse matter

Problem:  “You Don’t Know Anything” (p. 275).  Lawyer defended company in many cases, including age discrimination.  His new firm takes a client who’s suing them for sex discrimination.  Can he work on the case?  ( My answer:  No, because he could have obtained relevant confidential info – e.g., about company’s general discrimination policies, handling of complaints, etc. – so the matters are substantially related.  And, since he personally worked on the case (not just his old firm), 1.10(a) says his firm can’t represent the new client at all.

Analytica, Inc. v. NPD Research, Inc. (7th Cir. 1983) (Posner) (pp. 276-79): Firm, S&F, repped Malec, NPD employee, in structuring a stock compensation package from NPD (which gave S&F info about finances etc.).  Malec and his wife quit and incorporated Analytica to compete with NPD, and later hired S&F for an antitrust case against NPD.  Judge DQed S&F, which appeals.

1. Basic prohibition on future adverse use of confidential info obtained from client evolved into prohibition on future adverse representation in substantially related matters.

a. If a lawyer could have obtained confidential info relevant to the later matter, it’s irrelevant whether she actually did. 

b. SR test “has its problems” but is better than factual inquiry into what info actually was disclosed.  (Note that SR is itself a case-by-case, factbound, functional test – but it will be about facts of relationships, not the facts that may have been discussed).

c. Rationale/interest protected: preventing “unsavory appearance of conflict of interest…in the eyes of the lay public,” + allowing client trust. (Gillers adds that it would be time-consuming).

2. Exception for migratory lawyers:  If a lawyer switches firms and new firm is adverse to a client of his old firm, screening can cure the conflict.  Doesn’t apply here as the “firm itself changed sides,” that is, it is now adverse to its own ex-client.

a. The test for a “migratory firm” is per se – existence of a substantial relationship is enough and screening can’t help.

b. But note 1.10(a): exception is only if old client was not your personal client.

3. One snag: NPD isn’t an ex-client; Malec is!  Posner rejects formalism. 

a. S&F was functionally NPD’s counsel (they had no other lawyer; he structured the whole transaction) (forcing NPD to hire a separate lawyer would be inefficient); and

b. that doesn’t matter as long as NPD furnished confidential information to S&F in context of its representation of Malec (the Kerr-McGee rule, from case where Kirkland had repped an institute of which KM was a member).

c. Chev says confidential info plus some kind of affinity btwn the actual client and info provider will help court see info-provider as a client.

d. Chev notes that for publicly traded companies (these were private), the info might not have been enough to make NPD a client (wouldn’t have been confidential!).

Gillers on the SR test (pp. 279-81):

1. Rule 1.9 is a codification of the SR test.

2. Gillers notes that inquiry into the substance of the two matters is a proxy for inquiring into actual info shared.

3. Defining “substantial relationship” has heavy consequence:  Restriction on choice of counsel on the one hand and problems w/client trust in confidentiality on the other. 

4. The test will cause some error in both directions (false negatives and positives) and is irrebutable (a firm can’t reply by offering to show what info was in fact disclosed). 

Gillers on the Duty of Loyalty as root of the SR test (pp. 282-84):

1. Attractive formulation b/c it could justify barring lawyers from representing adverse parties on “substantially related” matters even if no confidences were disclosed – loyalty is a value in itself.

2. Rule 1.9 doesn’t even require existence of confidential info – relatedness is the whole test. 

3. In a case where a lawyer represents one of two former joint clients (meaning atty-client privilege doesn’t apply), the other former client may argue duty of loyalty should lead to disqualification.  

a. Two prominent cases (Allegaert and Christensen) don’t allow disqualification, but both had odd facts (incl. notice that the lawyer would side w/one client over the other), and neither case directly addressed the loyalty point.

b. Other circuits and states have refused to follow and have allowed disqualification, describing lawyer/client relationship as containing broader fiduciary duties than those related to disclosing confidences (not present for joint clients).

Gillers on Consequences (Disqualification/Malpractice) (pp. 284-85):

1. Courts generally allow DQed firm to turn its files over to client’s new firm even though they may be “tainted” by confidential info (in some, firm has to make a showing of no such info, though).

2. Violating the SR test can subject a firm to malpractice liability for breach of duty of loyalty, and if confidential info was actually used, for violating duty of confidentiality.- In civil case, client has to show damages
Examples re: Defining ‘Client’ (pp. 285-86): 

1. Analytica: company provided info, was found to be a client (or equivalent for conflict purposes).

2. Kerr-McGee case: company gave info on behalf of trade org, was found to be a client.

3. Trinity Ambulance Service (D.Conn.1984): Anti-trust coplaintiff turned defendant.  Its lawyer was DQed b/c the other plaintiff had provided confidences (i.e., was effectively a client).

4. Lawyer secured a patent and later sued its inventor and assignee.  They were not clients (the inventor’s employer, the assignor, was.  Its client relationship didn’t get assigned with the patent).

5. Preliminary interviews can = client relationships for conflict (like confidentiality) purposes.

Gillers on the Hot Potato Problem (defining former client) (pp. 286-90):

1. Because it’s easier to DQ a former client (substantially related test instead of a per se rule of no adverse representation w/out consent), if there’s a dispute, client will say “I’m current” and lawyer will say “she’s former.” 

2. What if a firm closes one client’s files and withdraws from representation quickly in order to take a new client in an adverse but unrelated matter?  This is a simplified version of facts in Picker International, Inc. v. Varian Associates, where the conflict came out of a merger of 2 firms and one withdrew from representing its client just before the merger.  Court: firms can’t “drop a client like a hot potato” especially to take on a more lucrative client.  Conflict was held to be current.

a. Note that the dropped client refused to consent to the conflict though it wouldn’t have been harmed.  Should court have considered that?

3. Hypos (all based on actual cases):

a. Firm has longtime client A and new client B.  A asks firm to sue B on a matter unrelated to B’s representation.  May firm withdraw from representing B (to make B a “former” client and get the SR test)?  ( No.

b. Firm represents A, an insured, against an insurer.  It represents B, an insurance company.  When B succeeds in interest to A’s opponent, may the firm withdraw from B to continue repping A?  ( Yes, if withdrawal is “immediate.”

i. Firm seems to have less agency here – not choosing the adversity.

c. Firm represents A and B.  B acquires (or is acquired by) C, which is adverse to A.  May it withdraw from repping B and continue with A?  ( Yes.  May it withdraw from repping A and continue with B? ( No (at least on the facts of one case).

d. Firm represents A episodically for 13 years.  After a year without any work for A it’s asked to work for B and sue A.  May it? ( No (A’s still a current client).

4. Gillers points out that a client can use the rule to conflict a firm.  I don’t see how, sorry guys!

5. The court (not the firm) gets to choose which client you can keep.

6. Note (says Chev) that “firm” is loosely defined here.  Non-profits count, etc.

Migratory Lawyers: G 293-304

Gillers’ intro (p. 293):  

1. Analytica is about a firm changing sides.  What if a lawyer changes sides by changing firms?  What is the status of each firm (that left behind and that joined)? 

a. Illness metaphor:  Does the switching lawyer infect the new firm with conflict?

b. Note that screening and other remedies won’t be allowed where a firm changes sides as in Analytica (Rule 1.10(a)).  If we treat migratory lawyers differently, why?

2. Two considerations:  Imputing conflicts to the new firm will impede career mobility.  A conflict the lawyer has may have been imputed from someone else at the old firm in the first place (that is, not “personal”).  

3. Cromley (infra) is the minority position!  Majority of jurisdictions (and the Rules) do not allow screening to cure personal conflicts when a lawyer switches firms.

a. Exception:  Government lawyers entering private practice (see infra).

Cromley v. Board of Education (7th Cir. 1994) (pp.294-96):  Cromley, a teacher, sued Board for free speech vios.  Two years into pretrial litigation her lawyer was hired by the Board’s firm.  He withdrew.  She appeals her loss on motion to DQ the firm.  

1. Court lays out a three-step analysis for imputing conflicts of migratory lawyers.  1) Substantial relationship between the subject matter of the representations?
2) If so, rebuttable presumption of shared confidences as to the prior representation arises.  Ask whether it has been rebutted.
3) If it has not, rebuttable presumption of shared confidences as to the present representation arises.  Ask whether it has been rebutted.

2. The presumptions can be rebutted by proof that the lawyer in question had no knowledge, or by showing timely screening at the new firm.

i. Screening = 1) instructions to all lawyers of the ban; 2) prohibited file access by screened lawyer; 3) locked files; 4) codes on computer files; 5) prohibited fee-sharing with the screened lawyer on the matter.

3. Here, the SR test is met.  Because the conflict is personal, the first presumption can’t be rebutted.  But the second one is, because the lawyer was screened.

4. Gillers wonders:  Why didn’t court discuss properness of lawyer negotiating his employment while Cromley was his current client?  ABA opinion would require client consent.  And why didn’t it view this as a “hot potato” case – putting his career above his client’s case?  

5. This is the minority view in allowing screening for even personal conflicts.
More on Presumptions (pp. 297-301 & 302):

1. It’s generally agreed that the first Cromley presumption (that info on a case at the old firm was shared with the migrating lawyer) should be rebuttable.

a. Why?  Perhaps b/c chance to obtain this info is over – proof can be adduced.  

b. Or maybe b/c imputing one young lawyer with a firm’s worth of conflicts is more consequential than putting that one lawyer’s conflicts on a whole firm.

2. The controversy is about the second presumption – whether the new firm should be able to cure the conflict by screening (Rules say no).

a. Pro-screening: 7th & 6th Cir., IL, MA, MI, OR (reqs affidavits frm screened lawyers), PA.

b. Anti-screening (or silent rules): DC, NJ, TX.

c. Screening can cure only minor conflicts: NY, TN.  ABA allows screening only if the previous “representation” was merely an interview with a prospective client.

3. Argument for irrebuttability of second presumption:  Lawyer will be tempted to help new colleagues by revealing confidences.

4. Note that where screening is allowed, failure to apply screen may mean loss of chance to rebut (court won’t allow factual showing that no info was revealed in the interim).

Removing Conflicts when a Lawyer Departs (p 301):

1. Do the lawyer’s conflicts leave with her?  Can the former firm represent a new client adverse to that lawyer’s old client?  Rule 1.10(b) says yes, though firm must show no remaining lawyer has confidential info of the old client.

2. New take on the “hot potato” – fire the lawyer whose client you want to drop!  Allowed in one case b/c client was not denied its longstanding counsel.  Not allowed in another where judge focused on period of overlap (both clients current at firm for some period).

Nonlawyer Conflicts (pp. 302-03):  Rules can apply to paralegals, secretaries, summer associates.  Courts may be more lenient/inclined to allow screening.

Government Service: Rule 1.11; Code DR 9-101; G 304-312

 


Problem:  “Investigating Landlords” (p. 304): City Special Attorney investigates landlord abuses and recommends legislation.  Can she go into private practice and represent a tenant suing under this legislation?  A landlord?  (  My answer:  Maybe.  Although she investigated (see 1.11(e)(1)), her investigation may not have involved specific landlords.  If it did, she can’t sue on either side (1.11 is not about adversity), unless the city consents.  Her firm could represent either side if she’s screened.

Gillers’ intro (pp. 305-06):

1. Note that identifying the client (see Analytica) is trickiest for gov lawyers.  Whole gov?  Whole agency?  Regional office? Particular gov’t officer?

2. Note that Rules apply whether or not you worked in a legal capacity while in gov’t.

3. We’ll focus on gov lawyers moving into private practice, but note that Rules for gov lawyers specifically address conflicts from prior private practice, too.  See Rule 1.11(d).

a. The conflict rules for other lawyers don’t apply to gov’t lawyers (1.10(d)) at all – 1.11 replaces 1.10.  

4. At least one case has held law clerks can’t work post-clerkship on matter they worked on as a clerk (but the case didn’t impute the conflict to ex-clerk’s firm).

Armstrong v. McAlpin (2d Cir. 1980) (pp. 306-09):  Altman worked @ SEC and supervised investigation/litigation against McAlpin.  Armstrong was appointed receiver for company McA looted (he was supposed to recover the loot).  He retained firm where Altman worked to help w/that task.  Altman was screened off and SEC gave written OK.  Court doesn’t DQ the firm (screen OK).  It would take an unusually strong appearance of impropriety for a screen not to prevent DQ.

1. Case was decided under the DRs.  ABA comment on these said that not to allow screening of a former gov lawyer to cure imputed conflict would be harsh (but req’d permission of the agency where lawyer worked).

2. US filed amicus, saying not allowing screening would discourage lawyers from gov jobs.

3. Court emphasized restraint in disqualification, to avoid “unseemly delay.”

4. Second holding: McAlpin shouldn’t have been able to immediately appeal the denial of DQ (SC overruled this part).

5. Chev notes that under normal circumstances, firms can screen a lawyer and not have to get agency permission (they had done both here and court still gave them a hard time!).  But this was an extraordinary case where the lawyer had TONS of very direct info.

6. Chev also notes that agencies won’t usually consent.  Why would they bother?

Gillers on the Revolving Door (pp. 309-12):

1.  Harms of successive conflict (which Rules try to address) are diff’t for gov lawyers.  Concern is that lawyer shouldn’t be able to exploit info gained at taxpayer expense for gain of selves & private litigants later.

2. Could Altman himself represent Armstrong, since he was essentially on the same side (against McAlpin, helping the enforcers)? 

a. Previous 2d Cir case said no, because this would open up huge benefits to lawyers from knowledge gained in gov’t service. 

b. Arguments about chill to gov’t service didn’t persuade court here.

c. BUT:  Rules reject this!  Former gov lawyer can represent a client “in connection with” a matter lawyer participated in personally & substantially, as long as agency consents (needn’t even be on same side!), unless the lawyer has confidential government info about another person and might use it adversely.  (Confidential gov’t info = entirely different term from normal confidentiality.  Info to which gov’t has special access – e.g. taxes.)

d. So, Rules don’t want a client hiring a former gov lawyer in order to get secret info about opponent.

e. Even where lawyer has adverse, confidential gov’t info, firm can take case if she’s screened off.

3. What about move from private ( gov’t? 

a. Can’t participate if you were “personally and substantially” involved as a private lawyer.

b. Screening usually saves the rest of the gov’t office, but courts may not allow it for prosecutor’s offices where conflicted lawyer is high up.

2. Note that ALL gov employees (not just lawyers) may be subject to state and fed restrictions on post-gov’t employment.  

IV. Professional Responsibility IV

Agency and Autonomy of Lawyer and Client- relation to party admissions

A. Rule 1.2 Scope of Representation and Allocation of Authority Between Client and Lawyer

1. A lawyer shall abide by a client’s decisions concerning the objectives of representation and shall consult with the client as to the means by which they are to be pursued (see R.1.4).  Lawyer may take such action on behalf of client as is impliedly authorized to carry out the representation, but a lawyer must abide by a client’s decision whether to settle a matter.  In criminal cases, the lawyer should first consult the client and then abide by the client’s decision as to a plea to be entered, whether to waive jury trial and whether the client will testify.
(a) A lawyer may limit the scope of the representation if the limitation is reasonable under the circumstances, and the client gives informed consent
(b) If the lawyer and client disagree, the lawyer should consult with the client and seek a mutually acceptable resolution- If such efforts are unavailing and the lawyer has a fundamental disagreement with client she may withdraw from the representation or the client can discharge lawyer.
(c) If, at the outset of a representation, the client authorizes the lawyer to take specific action on his behalf w/o further consultation, a lawyer may rely on such advance authorization, absent a material change in circumstances and subject to R 1.4. 
2. A lawyer’s representation of a client, including by appointment, does not constitute and endorsement of the client’s political, economic, social or moral views or activities
(a) A lawyer must not counsel a client to engage, nor assist a client, in conduct the lawyer knows is criminal or fraudulent.  However, a lawyer may discuss the legal consequences of any proposed course of conduct with a client and may counsel or assist client in making a good faith effort to determine the validity, scope, meaning or application of the law
B. Rule 1.4 Communication

1. A lawyer shall promptly inform the client of any decision or circumstance with respect to which the client’s informed consent (R. 1.0(e)) is required by these Rules.

2. A lawyer shall reasonably consult with client about the means by which the clients objectives are to be accomplished.

(a) reasonable communication is necessary for client effectively to participate in the representation.

(b) when immediate decisions must be made, such as in a trial, the lawyer must nonetheless act reasonably to inform the client of the actions the lawyer has taken on the client’s behalf

3. A lawyer shall keep the client reasonably informed about the status of the matter 

4. A lawyer shall promptly comply with reasonable requests for information

5. A lawyer shall consult with the client about any relevant limitation on the lawyer’s conduct when the lawyer knows that the client expects assistance not permitted by the Rules of Professional Conduct or other law

6. A lawyer shall explain a matter to the extent reasonably necessary to permit the client to make informed decisions regarding the representation

(a) ordinarily, the standard is information appropriate for a client who is a comprehending and responsible adult. For clients that are children or suffer from diminished capacity, this may not be practical (see R. 1.14) Also, when the client is an org it may not be possible or appropriate to inform every member, so lawyer should address communications to the appropriate officials of the organization (see R.1.13)

(b) In some circumstances a lawyer may be justified in delaying revelation of information when the client would be likely to react imprudently to an immediate communication. But, the lawyer cannot withhold information to serve his own interest, convenience or convenience of another person.

C. Code DR7-101 Representing a Client Zealously Within the Bounds of the Law

1. A lawyer shall not intentionally fail to seek the lawful objectives of his client through reasonably available means, except as provided by DR7-101(B).  A lawyer does not violate his Rule by acceding to reasonable requests of opposing counsel which do not prejudice the rights of his client, by punctually fulfilling all professional commitments, by avoiding offensive tactics, or treating courteously all people involved in the legal process

2. A lawyer shall not intentionally fail to carry out a contract of employment entered into with a client for prof. services, but he may withdraw as permitted under DR 2-110, DR 5-102, and DR 5-105

3. A lawyer shall not intentionally prejudice or damage his client during the course of the professional relationship, except as required under DR7-102(B)

4. A lawyer may, where permissible, waive or fail to assert a right or position of his client or refuse to aid or participate in conduct that he believes to be unlawful, even though there is some support for an argument that the conduct is legal.    
D. Agency (G 56)
1. Lawyers are their client’s agents so the law of agency applies to the client-lawyer relationship giving lawyers certain authority and duties. Lawyers are also fiduciaries
2. Agency stauts gives the lawyer an authority to act for the client on the subject-matter of the retainer.  Lawyer’s conduct is attributed to client even if lawyer is careless, errs or worse.

(a) “litigant chooses counsel at his peril”

(b) It is important to define as much as reasonably possible what the lawyer is retained to do so s/he does not exceed it (may require revision as matter proceeds).  Defining scope also helps protect lawyer against charges of negligence or malpractice. 
3. Taylor v. Illinois (US 1988) (G 57) (∏s lawyer willfully failed to reveal identity of a prospective witness so ct refused to let witness testify. ∏ claimed violation of 6th Amend. Compulsory Process Clause) Held: Preclusion allowed here (even though prejudice to prosecution could have been avoided w/ less harsh remedy), b/c the defense lawyer acted willfully and tactically -though preclusion is not always appropriate i.e. ineffective counsel
(a) The lawyer has and must have full authority to manage the conduct of the trial (although there are basic rights that the atty cannot waive w/o the fully informed & publicly acknowledged consent of client)

(b) Given the protections of the atty/client priv and that both may act improperly, it is highly impracticable to require an investigation into their relative responsibilities before applying the sanction of preclusion.

(c) Clients must accept the consequences of the lawyers various tactical decision regarding cross-ex, what witnesses are chosen and which witnesses are identified in an Answer to Discovery (putting aside exceptional cases where there is ineffective assistance of counsel)  

(d) *Compare Michigan v. Lucas *US 1991 (G 58)- reversing holding that preclusion is never allowed when ∆ in a sexual abuse case who did not give notice, offers to prove prior relationship w/ victim; and Noble v. Kelly (2d Cir 2001)- absent finding of willfulness in failure to notice alibi witness, preclusion of testimony violated Confrontation Clause
4. Cotto v. United States (1st Cir. 1993) (G 59)  (young child injured hand in conveyor belt- complaint was dismissed for failure to prosecute- ct admits that ∏s have likely been “victimized” by series of lawyer’s blunders) 

(a) the acts/omissions of counsel are customarily visited upon client in civil case – no legally cognizable reason to depart

(b) however, the lawyers conduct should not go unremarked- district judge directed to review record and take such disciplinary action against lawyer as is meet and proper in the circumstances   
E. Binding the Client (G 59)
1. Many circumstances in which a lawyer may bind a client.

(a) If lawyer acts negligently or improperly, client may still be bound (even in cases of default), but may sue lawyer for damages

2. Rule 1.2(a) and case law gives client unqualified right to decide whether to settle a civil matter or enter a plea
(a) clients can delegate authority to lawyer to settle civil disputes

3. Inherent agency power- described in Restatement of Agency Second as a power that comes solely from existence of agency relationship for the protection of persons harmed by, or dealing with, a servant or other agent- some cts have held that lawyers have inherent agency power

4. Even if lawyer does not have actual or inherent authority to settle, lawyer may have apparent authority b/c the client has said or done something that would lead the other party to assume the lawyer had authority- some courts treat this as actual authority other courts only recognize settlements that take place in presence of client. International Brotherhood of Teamsters (2nd Cir. 1993) (G 60)
5. Lawyer’s authority can bind a government (i.e. Assistant US Attorney’s representations in imposing a non-Guidelines, non statutory sentence were relied on by court and the government later challenged the sentence w/o success)(US v. Byerley (7th Cir 1995)

6. Tortious conduct by law firm not attributable to clients unless client authorized the tortious acts or thereafter ratified them (Horwitz v. Holabird & Root (Ill. 2004)
F. Vicarious Admissions

1. Lawyer’s statements may be vicarious admissions of a client- as agent, lawyer is subject to the vicarious admission rules of the law of evidence (ex FRE801(d)(2)(C)-(D))- applies to litigation and negotiation (see p. 61 for specific examples)

2. Vicarious admissions may be used against client, but don’t bind client b/c he may try to disown them or introduce contradictory proof.  However, statements made by a lawyer in a case on trial or in court proceedings that have not been superseded, can bind client.  

3. Opening statements in trials are not evidence, but assertions in them are “judicial admissions” and est. as true for trial purpose (i.e. defense counsel admission that driver was ∆’s employee- relieves ∏ of proving identity) (G 62)
G. Procedural Defaults

1. In criminal cases, atty’s failure to raise ∆’s constitutional rights in compliance w/ state procedures will generally prevent ∆ from asserting those rights collaterally in fed. court unless ∆ can prove “actual innocence” Coleman v. Thompson (US 1991) (G 62)
(a) if error is so serious as to amount to ineffective assistance of counsel, client will not be bound
H. Confidentiality Duties in Agency Law

1. Lawyers have a confidentiality duty under agency law as well as legal ethics (not identical, but there is a wide overlap) See Rest. (2nd) of Agency §395

(a) emphasis on notion that agent may not use info acquired through his agency for any purpose likely to cause his principal harm (in some jurisdictions this includes using confidential knowledge to compete in business w/ former client)
Autonomy of Attorneys and Clients (G 71)
I. Ends/Means Distinction

1. Clients delegate some autonomy along w/ the authority they give to atty

2. Many considerations in how to allocate authority- how much say does client get in helping to determine means? Fluidity in allocation can be good, but needs limits

(a) Consultation makes higher verdicts or settlements more likely and improves client relations

J. Jones v. Barnes (US 1983) (G 73) (Man robbed at knifepoint in apt. lobby- ∆ “Froggy” Barnes was identified as an assailant.  On appeal from conviction, provided his appointed counsel with a letter listing several claims he wanted to raise, though counsel did not raise all of them. Issue: does defense counsel assigned to prosecute an appeal from a criminal conviction have a constitutional duty to raise every nonfrivolous issue requested by the ∆?) Held: NO Sixth Amendment right to instruct counsel on issues to raise on appeal.  Goals are for the client, means for the lawyers (R 1.2)- must distinguish which is which

1. There is no Supreme Court precedent that an indigent defendant has a constitutional right to compel appointed counsel to press nonfrivolous points requested by the client, if counsel as a matter of professional judgment decides not to present those points.

2. Supreme Court in holding that a State must provide counsel for indigents on first appeal, recognized the superior ability of trained counsel.  The lower court’s per se rule that client be allowed to decide what issues are to be pressed, undermines the ability of counsel to present client’s case in accord w/ counsel’s professional evaluation.

(a) Important skill to be able to winnow out weaker arguments on appeal

(b) Anders v. California (US 1967) recognized role of the advocate requires that he support his clients appeal to best of his ability which is exactly what appointed counsel did. 
K. The Scope of the Lawyer’s Autonomy (G 77)
1. Supreme Court in Jones took no position on whether counsel’s failure to raise client’s arguments would constitute “cause” for any default in subsequent collateral attack on the state conviction. See G p. 77 for examples of indigents filing per se briefs in attempt to preserve issues on appeal. 

2. The Code and the Rules allow for lawyer autonomy in a number of ways including strategy (Jones)
(a) DR 7-101(B)(1)- where permissible, can waive/fail to assert a right or position of client

(b) DR 7-101(B)(2)- refuse to aid or participate in conduct atty believes to be unlawful, even if some support for legality

(c) R. 2.2(a)(3)- decline to offer evidence atty “reasonably believes is false” 

(d) R. 1.2(c)- discretion to limit the scope of a representation- reasonably w/ consent

(e) An atty who disagrees w/ client or feels professional autonomy is unduly limited may be able to withdraw from representation

3. A criminal defendant cannot sue for malpractice unless he can show by a preponderance of the evidence that he is not guilty. 
L. Client’s Autonomy and Scope (G 79)
(a) Olfe v. Gordon (Wisc. 1980) (Olfe hired Gordon to sell real property- Olfe only willing to take back a first mortgage, but Gordon negotiated for a second mortgage- trial ct dismissed case b/c of insufficient evidence and lack of expert testimony on standard of care.  Issue: Do Gordon’s actions fall w/in exception to the rule requiring expert testimony?)

(b) The legal theory on which ∏s allegations are premised are already well established (atty may be liable for all losses caused by failure to follow…the explicit instructions of client. atty’s honest belief that instructions were not in best interest of client is not a defense to malpractice) Held: Expert testimony is not required to show that agent atty violated his duty

(c) Atty-client relationships in such context is one of agent to principal. As agent, atty must act in conformity w/ his authority and instructions and is responsible to his principal if he violates duty

(i) principal’s cause of action for disregard of instructions can be based in tort as well as fiduciary and contract principals 

(d) distinguished from Jones b/c this case is about goals, Jones about tactics 

2. With autonomy comes responsibility 
(a) People v. Petrovich (NY 1996)- ∆ didn’t listen to lawyer’s suggestion at trial and was convicted of murder- ∆ later claimed that judge should not have accepted his autonomous choice but app ct. held that he was stuck with the consequences of his request (G 81)
(b) A defendant has right to decide if lesser included offenses should be submitted to jury and whether to testify in a criminal case.  IF counsel disagrees, counsel’s duty is to inform ∆ why, but ultimately must accede his clients wish. Mullins (5th Cir. 2002) (G 82)
(c) Failure to obey a client’s lawful instructions in a negotiation is an actionable form of legal malpractice. Nicolet Instrument Corp (7th Cir. 1994) (G 82)
(d) Doctrine of Judgmental Immunity- a lawyer’s judgment or recommendation on an unsettled point of law is immune from suit even if it turns out wrong, so long as its reasonable.  However, when there are reasonable alternatives, the atty should inform client that the issue is uncertain, unsettled or debatable and allow cient to make decision. Wood v. McGrath, et al. (Neb. 1999) (G 82)
(e) Note- as in medicine could “professional” standard be replaced by “prudent patient” standard? p. 83
I. PR V, First Part – Sarah Schindler-Williams – sksw@nyu.edu
Outline PR V

I. Duties of Adversary Lawyers in Presenting Evidence

A. Candor to the Tribunal

1. Rule 3.1 Meritorious Claims and Contentions
: Can't bring baseless claims—but if you are defending a criminal defendant you can still defend case so that prosecution has to prove every element

2. Rule 3.2 Expediting Litigation: A lawyer shall make reasonable efforts to expedite litigation consistent with the interests of the client. 

3. Rule 3.3 Candor Toward the Tribunal
: 

a) Can't knowingly make a false statement of fact or law to a tribunal or fail to correct a false statement of material fact or law previously made to tribunal by lawyer. Also have to disclose legal authority in the controlling jurisdiction to be directly adverse to the position of the client and not disclosed by opposing counsel. Can't offer evidence that you know to be false—rules say that lawyer may refuse to offer evidence that lawyer reasonably believes is false EXCEPT testimony of defendant in criminal matter.

4. Rule 3.4 Fairness to Opposing Party and Counsel
:

a) Lawyer cannot/shall not obstruct other side's access to evidence or relevant documents, falsify evidence (duh), make frivolous discovery claims, etc. Part (f) is interesting—can't ask a person that isn't the client to not voluntarily give relevant info to other side EXCEPT if that person is a relative, employee, or agent of a client (like an extension of your client); or if the lawyer reasonably believes that the other person's interests will not be adversely affected by not talking with other side

5. Code DR 7-102 Representing a Client within the Bounds of the Law

a) A shall not code—focus on things a lawyer cannot "knowingly" do including file a claim solely to harass, make a false statement of law or fact, or use perjured testimony. Question remains about when and what a lawyer knows. Also duty to reveal a client's fraud upon a person or tribunal is limited by privilege.

6. Problem: Carl's Story (G 335): Lawyer believes Client Carl has good insanity defense case, warring psychiatrists, then gets a call from Carl's "sister" who says he is lying about some details—said stepfather beat him but sister says there was no stepfather. Carl didn't take stand so didn't testify and didn't lie under oath—does lawyer (Tanya) have duty to inform court what sister said? Investigate her story further? Tell Carl what sister said?

a) Broad debate: are lawyer's duties of confidentiality and loyalty to client superior to any duty the lawyer would otherwise have to prevent or correct a fraud on the court?

b) lawyer doesn't know for sure that Carl's story is false, sister just can't corroborate story—Problem is where lawyer thinks there is a fraud—what's likely to happen if lawyer does nothing? Will sister go to other side?

c) If you know the witness is lying you can't put him/her on, but you don't often know—question of middle range, what you can present to jury. Model Rules talk about very broad and what seem to be raw cases—can't assert personal knowledge as lawyer—can't say I believe or know witness is lying

d) Contrasting the Rules and the Code: 

i. According to Gillers, Code defines "confidences" as information protected by the attorney-client privilege, while "secrets" includes all other info gained through the professional relationship. Seems to imply that lawyer's duty under 7-102(b)(1) is not excepted if the lawyer knows of the client's fraud through a "secret" as opposed to a "confidence" (bad for Carl so far). BUT ABA Opinion 342 (1975) interpreted "privileged communication in DR 7-102(b)(1) to include both secrets and confidences—this is same rule that NY adopted. (So good for Carl—Gillers notes opinion is disingenuous to the purpose of 7-102(B)—when does a lawyer ever learn of a client's fraud on the court NOT through a confidence or through the course of the professional relationship (like the sister)?

ii. Four Notes from Gillers on 7-102 and 3.3: 

(1) 7-102(B)(1) adopts same rule whether client's fraud is on a person or a tribunal. In contrast, Rule 3.3 talks about fraud on tribunal, while 4.1 deals with people.

(2) Code only addresses completed frauds—prospective or potential frauds( lawyer MAY but NEED NOT inform court. This is probably good for Carl—he has yet nor may never commit perjury. Is there a completed perjury/fraud in his case?

(3) 7-102(B)(2) if lawyer discovers that someone other then client has perpetuated fraud on tribunal must promptly reveal fraud to tribunal—even if fraud of the other person was suborned (I looked this up—bribed or induced) by client so your own client is subject to sanctions.

(4) Rule 3.3 refers to tribunals—a much broader designation than courts—definition is in Rule 1.0 and some of the 3.3 duties apply to non-adjudicative forums

7. Nix v. Whiteside; 475 U.S. 157 (1986); (G 340): Whiteside goes with two other guys to Love's apartment "seeking marihuana." An argument ensues, at one point Love tells his girlfriend to get him his "piece" (Love is in bed whole time except once when he gets up and returns); Love reaches under his pillow, Whiteside stabs him to death. Issue: Whether 6th Amendment is violated when an attorney refuses to cooperate with the defendant in presenting perjured testimony at his trial.
a) Whiteside is charged with murder, first lawyer appointed was former prosecutor, Whiteside feels uncomfortable so Robinson is appointed. Robinson questions Whiteside who gives a statement that he stabbed Love as Love was pulling a pistol out from under the pillow. Upon further question by Robinson Whiteside indicates that he never actually saw a pistol, but was "convinced" that Love had a gun. Robinson finds no evidence of a gun, nor do the police but Love's family had removed all his possessions shortly after the police investigation.

b) About a week before the trial, Whiteside changes his story—says he saw something metallic in Love's hand and tells Robinson that "In Howard Cook's case there was a gun. If I don't say there was a gun I'm dead." Robinson tells Whiteside that he couldn't allow him to commit perjury and that he would withdraw if Whiteside perjured himself.

c) Whiteside testifies in his own defense that he "believed" Love was reaching for a gun and he was acting in self-defense. On cross he admitted he had not actually seen a gun. Jury returned verdict of 2nd degree murder, Whiteside moves for new trial on grounds that he had been denied a fair trial by Robinson telling him not to say that he saw a gun or something metallic. IA supreme court affirmed saying Robinson's actions were not only permissible but required.

d) Case comes to court on federal habeas review—looks at Strickland v. Washington test that movant must establish both serious attorney error and prejudice for claim of ineffective assistance of counsel. Serious attorney error = errors so serious that counsel was not functioning as counsel, and prejudice = lapses in counsel's performance rendered trial so unfair so as to "undermine confidence in the outcome of the trial." Sixth Amendment inquiry is into whether the attorney's conduct was "reasonably effective." When examining attorney conduct, a court must be careful not to narrow wide range of acceptable conduct by consitutionalizing particular standards of professional conduct (this is up to states), court looks to range of "reasonable professional" responses to a criminal defendant who informs counsel that he will perjure himself on the stand.

e) Court notes in fn.6 that some states allow a narrative approach allowing attorney to put defendant on stand without questioning just letting him tell his story to satisfy 6th Amendment and lawyer's ethical obligations, also notes that Model Rules rejects the ability of lawyer to take even passive role in presentation of perjury.

f) Court rejects Iowa courts finding that Robinson's efforts to persuade Whiteside not to perjure himself created an impermissible choice between right to counsel and right to testify (R had threatened to withdraw) and/or that Robinson compromised attorney-client privilege by threatening to disclose perjury. Court says: there was no permissible choice to testify falsely—threat of withdrawal is one consequence of proposal to perjure or present false evidence. Court says at most Whiteside was deprived of the right to have the assistance of counsel in presenting false testimony.

g) Holding: as a matter of law, counsel's conduct complained of here cannot establish the prejudice required for relief under the second strand of the Strickland inquiry. Whiteside had no valid claim that confidence in the result of his trial has been diminished by his desisting from the contemplated perjury; even if it was assumed that jury would have believed perjury it does not follow that W was prejudiced in the outcome.

h) Concurrence (Blackmun, Brennan, Marshall, & Stevens): federal habeas isn't appropriate vehicle for examining how a defense attorney should act when s/he discovers client is intending to commit perjury; here W claims he was denied effective assistance of counsel because his lawyer dissuaded him from committing perjury, therefore, appropriate question is whether lawyer's actions deprived defendant of fair trial guaranteed under 6th Amendment, here Whiteside suffered no injury justifying fed habeas relief, so concur.

i. Don't want to grade lawyer's performance—no prejudice here so don't need to explore reasonable conduct, whether attorney's response to what he sees as a client's plan to commit perjury violates 6th Amendment depends on many factors: certainty of attorney that testimony is false, stage of proceedings at which the attorney discovers the plan, or the ways in which the attorney may be able to dissuade the client (+ more reasons not named). Interaction of these factors makes blanket rule undesirable. Court should not adopt Model Rules this is for the states to do.

i) Justice Stevens concurring: easy for court to now say that client suffered no prejudice, this case is unique because asks court to review lawyer who was faced with pre-trial threat of perjury—some witnesses may actually remember things later—question of what lawyer should do after testimony is given and discovers it was perjured is preserved for another day so joins Blackmun. 

8. People v. Johnson, 72 Cal. Rptr. 2d 805 (Ct. App. 1998) (G 348-9): discusses what options are available to counsel when s/he thinks s/he knows defendant will testify falsely:

a) Full cooperation with Presenting Defendant's Testimony even when Defendant intends to commit perjury (court rejects—no court has ever accepted and would be subornation of perjury)

b) Persuading the client not to commit perjury: when successful court thinks this is the ideal situation, but does not comment on what lawyer should do if client insists on perjuring himself

c) Withdrawal from representation: protects attorney's interest but does not solve problem, court may deny the motion to withdraw, even if motion is granted problem passed on to next counsel, or client may deceive next lawyer about his intentions

d) Disclosure to court: criticized because it compromises the attorney's ethical duty to keep client communications confidential. Additionally, until the defendant actually takes the stand there is always a chance that the defendant will change his mind and testify truthfully. Disclosure before testimony could result in a mini-trial on the perjury issue

e) Refusing to permit defendant to testify: criticized because it essentially substitutes defense counsel for the jury as to the witness' credibility, also same issue of whether defendant will actually commit perjury (mini-trial) with attorney having to testify against client—also results in complete denial of defendant's right to testify on his own behalf. [Gillers: but isn't lawyer taking on role of jury in determining credibility as to suspected perjury when he decides on the narrative approach as presentation of testimony below?]

f) Narrative approach: represents the best accommodation of the competing interests (according to Cal. Ct. of Appeals). Why?

i. It allows the defendant to tell the jury, in his own words, his version of what occurred, a right which has been described as fundamental, and allows the attorney to play a passive role.  Jury may also not necessarily see this as indication of guilt—may be seen as a defense tactic, also jury may assume that special rules apply to defendant's testimony (weird that court is implicitly condoning a mistaken assumption of law on part of jury?). court thinks alternative—attorney assisting in perjury—is worse, and negative effects mitigated by defendant's opening himself up to cross-examinaiton and impeachment by prosecution. 

ii. Also good to allow because lets jury hear all of D's testimony including non-perjurious that he would have testified to had he been given opportunity—don't want to preclude all testimony b/c some may be false [Gillers notes—but Nix says that D has no right to testify falsely, why does he get to do half false half true? And if lawyer isn't certain it's perjury why can't he testify as to all not in, perhaps, less effective narrative approach?]

iii. Also prevents strange occurrence of mini-pre-perjury-trial, when perjury hasn't even occurred yet

9. Both Mass and Wisconsin adopt narrative approach as an option but standard for attorney's knowledge of suspected perjury varies:

a) Commonwealth v. Mitchell 781 N.E.2d 1237 (Mass. 2003) (G 350051): defense lawyer had "firm factual basis" to believe client would lie—narrative approach properly invoked

b) State v. McDowell, 681 N.W.2d 500 (Wis. 2004) (G 351): "absent the most extraordinary circumstances, [the defense lawyer's] knowledge must be based on the cleitn's expressed admission of intent to testify untruthfully…[which] must be unambiguous and directly made to attorney" (so tell your Wisconsin clients not to tell you if they intend to perjure themselves)

c) There are also cases in NY, PA, and DE approving of the narrative approach (See G 351—just cites).

d) State v. Long, 714 P.2d 465 (Ariz. Ct. App. 1986) (G 351): prosecution cannot use (prejudicial error) defense counsel's ethical behavior to make affirmative evidence of guilt—i.e. defense counsel's decision to use narrative approach/defense counsel's failure to argue cannot be invoked by prosecution as evidence of guilt

10. Knowledge v. Belief of perjured testimony: all courts agree that a lawyer who calls a witness (incl defendant) whom he only believes may (will perjure herself is not acting improperly. 

a) US v. Midgett, 342 F.3d 321 (4th Cir. 2003) (G 351): even though defense counsel had a strong belief that defendant would commit perjury on stand it was a denial of his consitutional rights to refuse to assist him in presenting his own testimony on the stand.  

b) What is the standard of knowledge? Mitchell [V.9.(a) above] identified various tests used by other states: "good cause to believe," "compelling support," "knowledge beyond a reasonable doubt," "firm factual basis," "good-faith determination," and "actual knowledge." Mass adopted firm factual basis, Wisconsin had rejected this as inadequate.

c) Doe v. Federal Grievance Committee, 847 F.2d 57 (2d Cir. 1988) (G. 351): a lawyer in a civil case had a strong reason to suspect that an agent of the opposing entity had lied at a deposition. Lawyer was under DR 7-102(B)(2) of Code—section applied because suspected perjurer was not lawyer's client—also code talks about "information clearly establishing a fraud on tribunal" doesn't use word "know."

i. Second Circuit interprets to require knowledge. Worried that lesser standard would have "serious consequences" opposing attorneys would constantly report other side's suspected witnesses. Court thinks drafters of code did not have this intention. Court says actual knowledge doesn't mean lawyers must wait until they have a "moral certainty" that a fraud has been committed—but lawyer must "clearly know rather than suspect, that a fraud on the court has been committed before he brings this knowledge to the court's attention.

d) US v. Wuliger, 981 F.2d 1497 (6th Cir. 1992) (G 352): Wuliger, lawyer, charged with using transcripts of illegally intercepted telephone conversations in his client's divorce case. Conversations were of client's wife speaking with priest, marriage counselor, her lawyer and many friends. Wuliger said he did not know no had any reason to know that the recordings were illegally made—w/o wife's consent. Said client had told him wife consented and he had right to rely on his client's factual representations regardless of his personal opinion of his cleint's credibility. 6th Circuit doesn't agree:

i. An attorney's professional duties may be a factor in determining whether there is reason to know that the recorded info given by client was illegally obtained. Although an attorney must not turn a blind eye to the obvious, he should be able to give his clients the benefit of the doubt.

e) Avoiding Knowledge: Is it possible for a lawyer to learn facts helpful in presenting the best case without knowing them? Famous strategy (G 353): "I never ask the client what it is that he contends are the facts from his point of view in the initial interview…[in order to avoid being] compromised [in deciding whether to put him on the witness stand]. The thing to do is to ask him what he suspects the other side might claim."

i.  What about telling a client the elements of a defense before asking him to relate the facts?

B. Boundaries of Proper Argument

1. Problems the Eyewitness I and II (G 375-76): Defense lawyer knows client did it, but there is an argument to be made that he didn't—takes awhile to get from Burger King where he was last spotted to bank though possible (and hey, true given his confession to lawyer) and eye witness who saw him w/o ski mask running into subway (not bank) lied on a loan application. Prosecutor's dilemma—knows D is guilty confessed and gun but then both were suppressed, also knows witness lied on loan app. but this time witness saw D in BK, and video is fuzzy. Wants to put witness on stand to impeach to have D NOT be in BK to prove that he was probably at the bank.

a) Gillers (376): lawyer may argue for FALSE inferences in two ways

i. Ask jury to draw an inference from the evidence when the evidence does not rationally support that inference( may be in violation of Rule 3.4(e). Prosecution who does this may deny defendant fair trial.

(1) Hopson v. Riverbay Corp., 190 F.R.D. 114 (SDNY 1999) (G 376): plaintiff gets new trial in civil rights case when defense lawyer misstates the record in summation

(2) US v. Wilson (4th Cir. 1998) (G. 376): defendant denied fair trial on criminal conspiracy charges when the prosecutor argued to the jury that the evidence showed that D committed murder when he shot at a moving car when at most the evidence showed his gunfire hit the car or perhaps that a shot struck the driver but not enough to prove that driver died as a result of gunfire.

ii. What about when faced with harmful evidence that is not excluded? 

(1) Lawyer may try to discredit evidence through impeachment devices which are calculated to encourage the jury to believe that a witness is mistaken or lying or that a document is false.

(2) If evidence is ambiguous may ask jury to draw an inference favorable to client.

iii. These are all questions like eyewitness problem that deals with testimony logically relevant to support an inference that the lawyer knows to be false. (Modern Litigation and Professional Responsibility Handbook (2001) (G 377) When can lawyer do this? Depends on who the client is.

(1) If client criminal defendant(can ask to draw inferences knows to be false as long as not based on perjury, and may attack prosecution's version of facts even if knows that that version is true

(a) Johns v. Smyth (ED Va. 1959) (G 377) federal judge held that defense lawyer must argue a false inference that is fairly supported by the evidence.

(2) Client is prosecuting sovereign( NO. can't argue for false inference even if record would support. Prosecutor can't mislead jury as to inferences to be drawn

(a) US v. Latimer (10th Cir 1975): prosecutor couldn't go outside record (even though true camera malfunction) to rebut defense's claim that there were no photos of accused at crime scene. 

(3) Client is civil litigant( unclear, no analogous standard like for prosecutors although Code and Model Rules proscribe false statements of fact and some leading authorities argue it is unethical.

2. Fineman v. Armstrong World Indus. (G. 374): one of the reasons for overturning jury verdict of $38 million compensatory and $200 million punitive damages was plaintiff counsel's conduct (Mr. Kramer—ironically): 

a) Mr. Kramer—repeatedly referred to his own truthfulness or trustworthiness although he was not a witness, he supplied "facts" that were not in the record, compared witnesses to famous figures like Jack Palance, and made disparaging comments about defense counsel in closing arguments( insinuated that male witness and female lawyer were doing "God knows what" for 22 hours while doing his deposition together. 

b) Courts cite to Rule 3.4(e): " [A shall not] in trial, allude to any matter that the lawyer does not reasonably believe is relevant or that will not be supported by admissible evidence, assert personal knowledge of facts in issue except when testifying as a witness, or state a personal opinion as to the justness of a cause, the credibility of a witness, the culpability of a civil litigant or the guilt or innocence of an accused"

3. Cicero's quotation (G 315): we shouldn't just not prosecute the innocent, it is not against scruples to also defend the guilty from time to time (as long as not infamously depraved or wicked)—people demand it, customs sanction it, and humanity accepts it—while it is the job of the judge to find out the truth, it is the business of the advocate to maintain what is plausible even if not strictly true. How do we know this is ethical? Panaetius supports this position too and he is a stoic among stoics according to Cicero. 

C. Advocate Witness Rule

1. Policies Behind: Gillers mainly cites to MacArthur v. Bank of N.Y., 524 F. Supp. 1205 (SDNY 1981) (G 270)

a) Jury may accord too much weight to lawyer's testimony because of her "special knowledge" of case. 

b) Professional courtesy may handicap cross-examination by opposing side

c) The bar is ill-served when an attorney's veracity becomes an issue in a case—some might think lawyer is lying to win, which casts doubt on whole process

d) Jury might not distinguish between the lawyer's role as witness and as advocate—so now testimonial weight may be given to closing statements—also similar to above jury could go to the other extreme and disbelieve due to dual role

e) Some cases distinguish between judge and jury trials—Keoseian v. Kaulbach, 707 F. Supp. 150 (SDNY 1989) (G 271)—when hearing before judge the above concerns disappear—no fear of confusion.

f) In MacArthur makes clear that even if client wants to waive lawyer's (favorable) testimony to keep lawyer this may not be allowed—including reasoning that lawyer may defer to client's wishes to keep him on as counsel even though his testimony might be in client's best interests. 

g) Some jurisdictions make disqualification mandatory, although US v. Kliti, 156 F.3d 150 (2d Cir. 1998) (G 271) disagrees that the disqualification of counsel should be mandatory when client consents to waive testimony

h) Criminal cases: disqualification has been applied to lawyers notwithstanding defendant's consent to waive testimony. Most famous case—John Gotti's lawyer in US v. Locascio, 6 F.3d 924 (2d Cir. 1993) (G 272) trial judge's disqualification of Bruce Cutler upheld because among other reasons his voice was on secret gov't recordings—worried that jury would believe Cutler's interpretations more because they would think he had advantage of being in room when conversations took place (personally I think this totally makes him unreliable because he is there when illegal activity is taking place); court also acknowledges that part of recordings refer to Gotti paying Cutler "under the table" creatinga  conflict of interest as well as forcing Cutler to argue events that he was allegedly a part of.

i) Rule also applies to prosecutors— 

i. US v. Johnston, 690 F.2d 638 (7th Cir. 1982) (en banc) (G 272) (citing US v. Birdman) Seventh Circuit decided that it applies to suppression hearings even when only judge present—pointed to ABA standards which recommended prosecutor always have 3rd party in room when interviewing a witness to avoid being called for impeachment purposes. Reasons why it should also apply to prosecution:

(1) Eliminates the risk that a testifying prosecutor will not be a fully objective witness given his position as an advocate for the gov't

(2) Fear that the prestige or prominence of a gov't prosecutor's office will "artificially enhance" his credibility as a witness

(3) Dual roles might create confusion—testimonial credit to closing argument

(4) Broader concern for public confidence in the administration of justice

ii. Another concern for US Attorneys is the risk of impeachment despite their duty to maintain highest standards of processional behavior

2. Rule 3.7 Lawyer as Witness

a) Can't be lawyer if might be called as a witness—comments note potential creation of conflict of interest, also that just because someone else in your firm may be called doesn't mean you are de facto barred from representing your client.

b) What's the reason for the rule that a lawyer should not be a witness? Might tailor testimony—witnesses do that all the time, what happens when a lawyer takes the stand? Lawyer is not supposed to take a personal position with respect to what's going on in the trial

3. Code DR 5-102 Withdrawal as Counsel when the Lawyer Becomes a Witness

a)  One distinction is that lawyer may continue if testimony other than on behalf of his client would not be prejudicial to client

D. Similar Duties in the Context of Evidence and Beyond

1. Negotiations and Transactions

a) Rule 1.2 Scope of Representation and Allocation of Authority between Client and Lawyer

i. Lawyer has to abide by client's goals of representation, must consult client as to means of carrying out goals. Client has ultimate authority for decisions to settle, enter a plea, whether to waive a jury trial, and whether client will testify after consulting with lawyer.

ii. Objective can't be criminal (at least lawyer can't aide)

b) Rule 4.1 Truthfulness in Statements to Others

i. In the course of representing a client a lawyer shall not knowingly: 

(1) (a) make a false statement of material fact or law to a third person; or 

(2) (b) fail to disclose a material fact when disclosure is necessary to avoid assisting a criminal or fraudulent act by a client, unless disclosure is prohibited by Rule 1.6.

c) Rule 8.4 Misconduct (verbatim—I think it is pretty straightforward)

i. It is professional misconduct for a lawyer to:

(1) (a) violate or attempt to violate the Rules of Professional Conduct, knowingly assist or induce another to do so, or do so through the acts of another;

(2) (b) commit a criminal act that reflects adversely on the lawyer's honesty, trustworthiness or fitness as a lawyer in other respects;

(3) (c) engage in conduct involving dishonesty, fraud, deceit or misrepresentation;

(4) (d) engage in conduct that is prejudicial to the administration of justice;

(5) (e) state or imply an ability to influence improperly a government agency or official or to achieve results by means that violate the Rules of Professional Conduct or other law; or

(6) (f) knowingly assist a judge or judicial officer in conduct that is a violation of applicable rules of judicial conduct or other law.

d) Code DR-7-102: See above

e) Problem: Bad Builder's Good Lawyer (G 421) clients are the Sonibels, who purchased a home from Fair Mountain Development, Lucy handled Fair Mountain's contracts and negotiations for contracts and closings with buyers' lawyers. One term in contract was for houses to be above code but there was a strike and builder had to get inferior plumbing. Lucy learned by accident what builder had done. Then she quit. Three years later Sonibels' plumbing bursts causing hundreds of thousands in repairs and millions in damages. The builder is broke—is Lucy liable? What are her options?

i. Noisy withdrawal—comment 10 to Rule 1.2 in some cases withdrawal alone may be insufficient in some cases it may be necessary for the lawyer to give notice of the withdrawal. Because the fraud is a continuing fraud the withdrawal alone does not negate the fraud there is a problem with Lucy's having set in motion a fraud that she does nothing about—lawyers withdraw for many reasons—noisy withdrawal ensures that opposing side is alert to potential problems.

ii. After Enron scandals we have Rule 4.1 lawyer can't avoid disclosing material fact unless it conflicts with Rule 1.6—Rule 1.6 was opened up quite a bit with 1.6(B)—to prevent the client from committing a crime or fraud of substantial financial injury and of which the lawyer's representation is being used to perpetuate—is Lucy's case reasonably certain to result in substantial injury to another (either financial or otherwise)? Lucy can take the position that she has no obligation. Plausible but difficult position. If she "may" reveal is she obliged to reveal all the facts or is it enough to withdraw and make a noisy withdrawal at the most? Not clear if exception in 1.6 completely applies, may make her tort liability less by noisy withdrawal—most lawyers hate to do this

iii. When you talk about liability to a third party you're not talking solely about ethical obligations because those tend to run to the client, the law is slowly changing with respect to this, at this point the lawyer has to actually have participated in the fraud or been an accomplice to the fraud in order to be liable to third parties. Here Lucy didn't knowingly participate in the fraud and withdrew once she discovered it so it does not appear that she is liable to the Sonibels.

(1) Gillers says that lawyers duty not to reveal a fraud to the tribunal under Rule 3.3 does not necessarily run to a third party like the Sonibels—now Lucy's duty is subordinate to confidentiality to client in Rule 1.6. Also 4.1 runs to third persons, and some states have changed the protections of confidentiality under the 2003 amendments to Rules 1.6 and 1.13

(a) 1.6(b)(2) may reveal to prevent substantial financial injury and 1.6(b)(3) allows disclosure even if prevention no longer possible as long as loss may be mitigated or rectified

f) Case of the Complex Formula (G 422): lawyers in divorce case. Wife's lawyer sends husband's lawyer formula for calculating payments to other spouse in buying out shared property. Wife's lawyer makes an arithmetical mistake so number is way lower than it should be. Husband's lawyer says we're not interested in formula but we accept your bottom line. Also offers to draft agreement to avoid having other lawyer discover her mistake.

g) Rubin v. Schottenstein, Zox & Dunn (6th Cir. 1998) (G 426)

i. Court mulling over question of whether third parties could reasonably rely on what Barnhart (other side's counsel) was saying—did Barnhart himself commit fraud- did he have a duty to disclose MDIs default status w/ Star Bank? He had direct contacts with them. Barnhart did not tell Rubin and Cohen that the investment in MDI would constitute a default under the financing agreement with Star Bank or that MDI was already in default

ii. Court looks to decision in Molecular Technologies where it established a list of factors helpful in determining whether a purchaser's reliance on a seller's misrepresentations was reasonable. Eight factors court still thinks it's reasonable to use them to analyse reliance element of misrepresentation-based securities-fraud claim. Test for reasonable reliance is the absence of recklessness:

(1) Buyer had no special knowledge of the facts misrepresented by the seller or his agent

(2) No actual access to information that would have revealed fraud

(3) And no personal knowledge of the seller prior to the transaction at issue

iii. Court also rejects defense's idea that lawyers should be treated differently than other sellers in securities-fraud cases. Court doesn't want to allow lawyers to mislead investors with impunity
iv. Assumes a duty to provide complete and nonmisleading information with respect to subjects on which he undertakes to speak
v. Though, result may have been different if this case involved millions of dollars- case by case inquiry- securities purchases should conduct due diligence into their purchases
vi. Why is this a fraud? Does it differ from what Lucy is doing? There is also a concrete misrepresentation. What would have happened if Rubin called Barnhart and B said he put in the papers but he's not in a position to give you further investment advice—then it would be ok, even if he knew of MDI's liabilities. Issue is partly reliance, in this scenario Rubin would not have relied on Barnhart. Traditionally, keeping your mouth shut was ok—the only place where this doesn't work is in the case where the fraud is based upon a representation of the facts upon which the lawyer has participated and is continuing into the future—number of misrepresentations led courts to rethink

vii. Dissent thinks that court should focus on fiduciary relationship which does not exist between Barnhart and Rubin et al.

h) Thornwood, Inc. v. Jenner & Block (Ill. App. 2003) (G 433): two business partners developing land as a residential community and a golf course. Problems start when one partner enters into negotiations with the PGA tour, wants to have a PGA golf course. Didn't tell partner about revived negotiations with PGA then purchases Thornton's partnership interest. Jenner and Block represent partner (not T) in buyout. Court upholds Thornton's claim of that J&B were co-conspirators with partner and aided and abetted his breach of fid. duty.

i. JB communicated advantages of PGA plan to other partners but not Thornton, and all other shady stuff JB did for other partner while Thornton remained in partnership could be part of breach of fiduciary duty—this case came up on a motion to dismiss.

i) Judge Kennedy in dissent in Rubin, cites two cases to support his opinion

i. Schatz v. Rosenberg (4th Cir 1991) (G 434): need fiduciary duty to disclose information about client to third party—failed to disclose insolvency of head of corporation—makes distinction between failure to disclose and affirmative misrepresentations i.e. in prospectuses 

ii. Roberts v. Peat (9th Cir. 1988) (G 434): title dispute, lawyers failed to include that another party that they represented had interest in the same property—court says they were only employed on the issue of marketability of title and had no other duty to disclose besides marketability and plaintiffs had equal access to records examined by law firm, and law firm didn't initiate transaction in securities
Noisy Withdrawal (G 435) R. 1.2 [comment 10]; R. 4.1 [comment 3]
- when lawyers withdraw, the can disaffirm and opinion, document, affirmation, etc- that the noise- but may not say why (1.6(b)(2); 1.6(b)(3) and 1.13(c) have diminished need for noisy withdrawal)
j) Transactions with Unrepresented Persons: The Florida Bar v. Belleville

i. Cowan is elderly and enters into land agreement with Bloch who has attorney Belleville. Cowan doesn't have a lawyer and doesn't want to sell residence but he signs it over in contract that Bloch has Belleville draw up. Cowan only gets promissory note, not mortgage, and terms of note become unenforceable upon Cowan's death (he's 83)

ii. Obligations to unrepresented person—need to make clear that you are representing someone else and you are representing their interests

iii. Lawyer must avoid appearance of simultaneous representation (court says this is ruling of Teitelman precedent).

iv. Could Belleville have been sued for fraud by Cowan? Belleville drew up papers and Cowan relied on them—can Cowan sue for fraud? No, but it does appear to be an unconscionable contract. Here we have a reemphasis on a point implied in Rubin—if Belleville isn't participating in a misrepresentation to Cowan then he isn't in trouble for misrepresentation—what's the violation of Belleville's duties as an attorney—can't allow misapprehension that lawyer is providing advice/counsel to the other (unrepresented) side as well.

-Lawyer has two ethical obligations here:


-
explain to the unrepresented opposing party the fact that the 


attorney is representing an adverse interest


-
explain the material terms of the documents so that opposing 



party fully understands their actual effect

k) Negotiating Settlements: Fire Insurance Exchange v. Bell (G 440): issue is whether and to what extent a party who is represented by counsel has the right to rely on a representation by opposing counsel during settlement negotiations.

i. Family thinks that maximum amount of claim available was 100,000, insurance co doesn't correct that amount is actually 300,000. Court says doesn't see any social purpose in allowing reliance on active misrepresentation of fact

ii. Court also looks to utility of not requiring lengthy discovery to find out if representations made by other side were true
iii. As a matter of law, atty had a right to rely on any material misrepresentations that may have been made by opposing counsel- lawyers conduct should be characterized by personal courtesy and professional integrity
iv. Also line of cases holding lawyers responsible to other lawyers once they have undertaken to respond to a request for information in an arms length transaction have to give info truthfully (G 442)

l) Virzi v. Grand Trunk Warehouse and Cold Storage (ED Mich. 1983) (G 443): not telling court that client is not alive is a material fact and fraud on the court, lawyer's position was that there was an assumption that he was alive but he just didn't say anything and court says this makes a difference in settlement and you have made a misrepresentation to the court, facts aren't hard but implications are puzzling
m) Atty owed a duty of candor and fairness to the court and opposing counsel
i. Question becomes what is a misrepresentation? When a lawyer knows something that isn't necessarily right what are the circumstances under which it becomes a misrepresentation? Cases on 445-446

(1) Addison: lawyer aware of both insurance policies, this case looks like Fire Insurance v. Bell and court has treated it as such—Bell is different because here didn't say what policy/policies are. When you know other side is under misimpression you have no duty to correct—usually true, how can this be a misrepresentation?

M. Amount of pay used to calculate settlement agreement—you are stuck with the errors your lawyer makes, is this different from Addison and how? This case seems to come out opposite of Addison and Virzi, wavering line between misrepresentation alone and misunderstanding of options available. Difference seems to come in not so much with act of the concealing lawyer, but with what the mistaken lawyer should’ve known. Prof thinks that Addison is incorrect and that fraud requires misrepresentation of a fact. Hard question is when is there an implied misrepresentation to the court, may have to do with importance of information—plaintiff living or dead seems to be central to case (this is like complex formula problem)
Lawyers for Entities

Rule 1.13 (summary) Organizations as Client
(a) A lawyer for an organization represents the org. acting through its authorized constituents.

(b) If a lawyer knows someone w/in corp. is acting in violation of a law that reasonably might be imputed to the organization, and that is likely to result in substantial injury to the organization, lawyer shall:

do what is reasonably necessary in the best interest of the organization

refer the matter to higher authority in the organization all the way to the top

(c) Except as provided in paragraph (d), if 

(1) the top dog insists on continuing the violation or refuses to do anything about it and, 

(2) the lawyer believes the violation is going to cause injury to the organization, 

then the lawyer may reveal information whether or not Rule 1.6 permits but only to the extent necessary to prevent the injury to the org.

(d) Doesn’t apply if information comes from lawyer’s defense of the org. in response to an alleged violation of the law.

(e) If the lawyer gets fired for doing the right thing, still has to make sure the top dog finds out.

(f) Have to tell the e’es/shareholders/etc if you are not representing them when interest conflict.

(g) A lawyer can represent individuals within the org. as well as the org. subject to rule 1.7

Code Canon 5 for JUDGES (summary)

	Can
	Can’t

	Avocational activities – write, lecture, teach
	Anything that detracts dignity or interferes with judicial obligations

	Civ. & charitable activities, inc. serve on board
	Serve on the board of an org. likely to appear

	Have and manage investments
	Give investment advice

	
	Fundraise

	
	Serve on the board of non-family business

	
	Accept gifts intended to influence

	
	Be executor or trustee for non-family

	
	Practice Law


Code Cannon 5- A Lawyer Shall Exercise Independent Professional Judgment on Behalf of a Client

Tekni-Plex, Inc. v. Meyner & Landis (G 454)
· Issues:

· Can long-time counsel for the seller company and its sole shareholder continue to represent the shareholder in the dispute with the buyer? (No.)

· Who controls the A-C privilege as to pre-merger communications? (Buyer controls some but not all.)

· Facts:

· Tekni-Plex had 18 shareholders, then in ’86 – Tang became sole shareholder.  M&L was TP’s counsel pre-86 and post-86.  In ’94 TP is sold to Acquisition Company.  M&L represents both TP and Tang in the transaction.  The new company then sues Tang for breach of representations.  Tang retains M&L and new company moves to enjoin M&L from representing Tang and from disclosing any information to Tang about old company. 

· Analysis:

· New company has burden of proving 3-prong test for disqualification:

· It assumed the role of M&L’s former client

· The matters involved in both representations are substantially related

· The interests of M&L’s present client are materially adverse to former one

· Holding:

· Prongs are satisfied – M&L can’t represent Tang because of appearance of impropriety and potential conflict of interest.

· Prior communication relating to general business gets passed to new company who can exert control over A-C privilege.  M&L didn’t represent Tang individually in this regard so he doesn’t have control over the privilege.

· Communication relating to merger do not transfer to new company because interests are adverse.  Tang still controls the A-C privilege w/ respect to these communications.  

Generally:

· Corporate lawyers represent the entity and not its officers, directors, employees or shareholders.

· Similarly, Partnership lawyers represent the partnership, not the individual partners

· When control of a corporation passes to new management, the authority to assert and waive the corporation’s A-C privilege passes as well.

· In order for a corporate officer to claim personal privilege w/ corporate counsel, 5-part burden. (G 463)  Show: 1) approached counsel for purpose of seeking advice, 2) made it clear they were seeking advice in individual capacity, 3) counsel communicated w/ them in individual capacity knowing that conflict could arise, 4) that communications were confidential and 5) substance of communication did not concern matters w/in company.

Corporate Families

· The representation of one company will make its corporate affiliates (parent companies, sister companies) a client only when:

· All parties agree

· If the two companies operate as alter-egos

· If the two companies have integrated operations and management

· If the same in-house legal staff handles legal matters for both

· If representation of the client has provided the law firm with confidential information about the affiliate that would be relevant in any matter adverse to affiliate.  

Shareholder Derivative Suits (when both the corp. and the officers are sued)

· Generally, individual officers must retain outside counsel – obvious conflict of interest (Messing v. FDI, Inc.)

· Shareholders are permitted to show cause why the A-C privilege “should not be invoked in the particular instance” (Garner v. Wolfinbarger 5th Cir.) 

Sarbanes-Oxley (489-92)

- only applies to attorneys appearing before the Commision
§ 307 – an attorney must report evidence of a material violation of securities law or breach of fiduciary duty to the Chief Legal Counsel or CEO and (if no appropriate response taken) to the audit committee of Board or to the Board directly. (or to a Qualified legal compliance ctte.)

· Lawyers represent the corporation, which represents the shareholders, so a lawyer’s duty is to protect the shareholders.

· Lawyers may, but are not required to, disclose company’s confidential information to the extent necessary to prevent a violation likely to cause financial injury, to prevent perjury or fraud on the Securities Commission, to rectify the consequences of past violation that caused or may financial injury to the company.

PROBLEMS OF PROOF IN ATTORNEY MALPRACTICE CLAIMS 

Standard of Care 

Togstad v. Vesely, Otto, Miller & Keefe (Minn. 1980) (G 612)
Background 

· Plaintiff suing firm for malpractice relating to an interview regarding a possible medical malpractice claim.  P met w/ D Miller regarding claim for injury suffered by her husband during hospitalization. D informed P that he did not think there was a case and that he would confer with his partners to confirm this. Statute of limitations ran out. 

Holding 

· Sufficient evidence was put to the jury to prove that attorney had committed malpractice

Rationale 

· For a plaintiff to demonstrate malpractice, must prove 4 elements:
· An attorney-client relationship existed 

· Defendant acted negligently or in breach of contract (interchangeable standards)

· Such acts were the proximate cause of plaintiff’s damages 

· But for Defendant’s negligent acts, Plaintiff would have not suffered the harm (ie succeeded on a lost claim)

· P adequately demonstrated 

· She sought the legal advice and counsel of D on a potential legal claim, and D gave advice and the impression that he would research the issues, establishing an attorney-client relationship 

· Ordinary standard of care, shown by attorneys that practice within the jurisdiction, would have been to request medical records and other documentation to substantiate claim or at a minimum to inform P about the statute of limitations

· D’s conclusion that there was not a case caused P not to pursue a claim, allowing the statute of limitations to run  

· But for D’s negligent acts, P would have succeeded on a malpractice claim 

Mutuelles Unies v. Kroll & Linstrom (9th Cir 1992) (G 618)
· Duty of care includes duty to attempt to effectuate a reasonable settlement where standards of professional care in the jurisdiction should lead the lawyer to conclude that settlement will be most reasonable means of achieving client’s goals 

Neel v. Magana, Olney, Levy, Cathcart & Gelfand (Cal. 1971) (G 618)
· Atty persuading a client to use her services by proclaiming expertise in a field, client may expect attorney to have more knowledge concerning that particular field, judged not by general standards but by higher standards of an expert 

Fraud 

Baker v. Dorfman (2d Cir 2000) (G 618)
· Attorney who defrauds client is liable for that conduct, above regular malpractice 

· Attorney Dorfman who padded his resume, claiming many qualifications which he did not posses, could be liable for punitive damages 

Breach of Fiduciary Duties (G 619)
· If harm results from attorney’s conflict of interest, or other breach of fiduciary duty, client may be able to recover for that harm (slightly different than malpractice)

· Breach of fiduciary duty may also be helpful in reaching the conclusion that attorneys conduct was beneath the reasonable standard of care 

Vallinoto v. DiSandro (R.I. 1997) (G 619)
· Plaintiff whose attorney in a marital action demanded sexual favors during the representation, but did not commit any malpractice, may have had an independent claim for breach of fiduciary duty had one been alleged. 

Proving Malpractice 

Restatement §52(2) (G 629)
· Proof of a violation of a rule regulating the conduct of lawyers 

· Does not give rise to an implied cause of action for malpractice 

· Does not preclude other proof concerning relevant duty of care

· May be considered by a trier of fact as an aid in understanding and applying the standard of care, to the extent that 

· Rule was designed to protect persons in claimant’s position 

· Content of rule is relevant to claimant’s claim of malpractice 

Smith v. Haynsworth, Marion, McKay & Geurard (S.C. 1996) (G 627)
Background 

· Attorneys from firm invest in a real estate development plan, and represent both parties to the transaction in this and related matters. Deal fell through and one of the parties sued the firm for malpractice.

· Controversy was the exclusion of expert testimony concerning state rules of professional conduct. Lower court excluded the expert on the grounds that he was not qualified as such, he was not a real estate lawyer and was not licensed to practice law in the state  

Holding 

· Exclusion of the expert’s testimony was a reversible error. 

· Professional Rules are not dispositive that malpractice has occurred, but they are relevant to the legal duty if the rule is intended to protect a person in plaintiff’s position.

Rationale

· Locality rule, requiring expert to testify only to standards of local practice, is rejected. Statewide standards are relevant for attorneys. 

· Fact that the expert is not licensed to practice law in the jurisdiction is not relevant to determination of his expertise on standards of professional conduct. 

Ethical Violations as Basis for Reduction in Fees 

Hendry v. Pelland (D.C. Cir. 1996) (G 630)
Background 

· Family members retain law firm in connection with a real-estate transaction which lost money. Law firm is sued to recoup legal fees paid and family defends against law firm’s counter claim for unpaid fees. Family claims breach of fiduciary duty in representing multiple individuals with competing interests makes out a claim for forfeiture of fees. 

Holding 

· Clients suing an attorney for breach of fiduciary duty seeking refund of legal fees paid as their sole remedy need only prove that the attorney breached that duty. 

Rationale 

· Forfeiture of legal fees is comparable to punitive damages. Serve to deter attorney misconduct rather than making the client whole after suffering a harm

· Reaffirms concept that fiduciary should not profit from their disloyalty 

· Not made clear the extent of the potential forfeiture, generally a question of fact 

Burrow v. Ace (Tex. 1999) and Restatement §37

· Forfeiture of fees is only recognized in cases of clear and serious breach of a duty to the client. Court should consider

· Gravity and willfulness of the violation 

· Effect on the value of the lawyer’s work 

· Threatened or actual harm to client and any alternative remedies available

Causation and Defenses – But For Analysis 

Viner v. Sweet (Cal. 2003) (G 633)
Background 

· Question as to what level of causation of harm plaintiffs must show when claiming malpractice in relation to transactional representation 

· Plaintiffs claimed malpractice by D related to agreement/contract reached with former employer.  D argues that Plaintiffs must demonstrate harm that would not have been suffered but for his negligence

Holding 

· In malpractice claims relating to transactional representation, as with litigation, plaintiffs must demonstrate that but for attorney’s negligence 

· They would have had a more advantageous agreement, or 

· They would not have entered into the transaction and would have been better off

Rationale

· Before client’s loss can be shifted to an attorney, it must be shown that a loss was in fact suffered and that it was caused by the attorney’s malpractice. Doing otherwise would open the door too wide for clients dissatisfied with results 

· Difficult to draw a clear line, or a justification for one, between litigation and transactional work, both can easily blend into one another. 

· Plaintiffs can prove this causation using circumstantial evidence 

But For and Fiduciary Duty 

Millbank, Tweed, Hadley & McCloy v. Boon (2d Cir. 1994) (G 638)
· Client claiming breach of fiduciary duty not required to demonstrate but for attorney’s breach he suffered harm when firm acted directly against fiduciary’s interest, rather a substantial factor test is applied. 

· Justified by generally looser standards under fiduciary relationship 

American Federal Group, Ltd. v. Rothenberg (2d Cir. 1998) (G 639)
· Where remedy for breach of fiduciary relationship is compensation for a loss, but for analysis applies 

· Where remedy sought is restitution to prevent unjust enrichment through breach of fiduciary duty, substantial factor analysis is applied.

· Possibly inconsistent with Milllbank analysis. 

Cenco, Inc. v. Seidman & Seidman (7th Cir 1982) (G 639)
· Shareholder suit against auditors of corporation for failing to protect company from misconduct by top officers of the corporation

· Held not to breach auditor’s fiduciary duty where the top management caused fraud against others on behalf of the corporation with the intention to benefit the corporation 

Schacht v. Brown (7th Cir. 1983) (G 639)
· Suit against insurance companies and accounting firms for covering up severe misconduct of corporate officers, where conduct was against the corporation’s interest

· Liable in such a situation, where the corporation is the victim of unlawful conduct, rather than the intended beneficiary 

· Difficult distinction to draw

Attorney Discipline

1.
MR 8.3 Reporting Professional Misconduct 

(a) A lawyer who knows another lawyer has committed a violation of the Rules of Professional Conduct that raises a substantial q as to that lawyer’s honesty, trustworthiness or fitness as a lawyer in other respects, shall inform the appropriate professional authority.


(b) A lawyer who knows that a judge has committed a violation of the applicable rules…..


(c) This Rule does not require disclosure of info otherwise protected by Rule 1.6 or info gained by a lawyer/judge in approved lawyer assistance program


2.
MR 5.2 Responsibilities of a Subordinate Lawyer

(a) A lawyer is bound by the Rules notwithstanding that the lawyer acted at the direction of another person


(b) A subordinate lawyer does not violate the Rules if that lawyer acts in accordance w/ a supervisory lawyer’s reasonable resolution of an arguable question of professional duty

3.
G 671-702
· Discipline has purpose of deterrence and protection, not remedy

· Disc & Civ. Liability not same thing but can overlap

· Sanctions: Disbarment, suspension, censure
· Acts Justifying Discipline

·  Dishonest and Unlawful Conduct 
(In Re Warhaftig (G 1987)- took advances to pay for wife’s cancer treatment, son’s pych, etc)) (G 675) 
- unauthorized withdrawals from an attorney’s trust or escrow account- big problem

- lawyers required to place funds that belong to others or to which others have a claim in trust accounts (even if L also has claim to the money)  It is unethical to commingle trust funds with one’s own money and even worse to make actual use of the funds; even if just “borrowing”- still misappropriation-
- in some jurisdictions, disbarment is almost automatic (G 677)

In re Austern (D.C. 1987) (G 679)- knew check was fraudulent and did nothing- 
violation of DR 1102(A(4), (7); no harm befell anyone, but for a number of weeks 
purpose of escrow account was defeated- discipline: public sanctions
· Deceit, Dishonesty, Etc (G 681)


-   Inflating Bills to clients can lead to criminal prosecution as well as discipline



-   Defrauding own firm by asking for false reimbursement- may be charged to 


    client, can result in disbarment



-   Resume fraud can result in discipline; public censure



-   Lawyers who engage in business continue to be bound by ethical 



    responsibilities that apply to lawyers (G 682)
· Neglect and Lack of Candor (G 684)

-   Need scrupulous accuracy when referring to the record of lawyer courts, etc, even in absence of intent 
· Sexual Relations with a Client (G 685)

- domestic relations work, criminal and personal injury cases account for most cases in which lawyers have been charged with sexual misconduct

Matter of Tsoutsouris (Ind. 2001) (G 685) (consensual sexual relations in domestic relations case)
· The Lawyer’s “Private” Life and Conduct Unrelated to Clients
· Racist and Sexist Conduct
Matter of Jordan Schiff (New York 1993) (G 692) (deposition- jerk comments; Public censure)
(c) Except as law may otherwise expressly permit, a lawyer having information that the lawyer knows is confidential government information about a person acquired when the lawyer was a public officer or employee, may not represent a private client whose interests are adverse to that person in a matter in which the information could be used to the material disadvantage of that person. 


As used in this Rule, the term "confidential government information" means information that has been obtained under governmental authority and which, at the time this Rule is applied, the government is prohibited by law from disclosing to the public or has a legal privilege not to disclose and which is not otherwise available to the public. A firm with which that lawyer is associated may undertake or continue representation in the matter only if the disqualified lawyer is timely screened from any participation in the matter and is apportioned no part of the fee therefrom. 





(d) Except as law may otherwise expressly permit, a lawyer currently serving as a public officer or employee: 


(1) is subject to Rules 1.7 and 1.9; and 


(2) shall not: 


(i) participate in a matter in which the lawyer participated personally and substantially while in private practice or nongovernmental employment, unless the appropriate government agency gives its informed consent, confirmed in writing; or 


(ii) negotiate for private employment with any person who is involved as a party or as lawyer for a party in a matter in which the lawyer is participating personally and substantially, except that a lawyer serving as a law clerk to a judge, other adjudicative officer or arbitrator may negotiate for private employment as permitted by Rule 1.12(b) and subject to the conditions stated in Rule 1.12(b). 





(e) As used in this Rule, the term "matter" includes: 


(1) any judicial or other proceeding, application, request for a ruling or other determination, contract, claim, controversy, investigation, charge, accusation, arrest or other particular matter involving a specific party or parties, and 


(2) any other matter covered by conflict of interest rules of appropriate government agency. 





Rule 1.11 Special Conflicts Of Interest For Former And Current Government Officers And Employees


(a) Except as law may otherwise expressly permit, a lawyer who has formerly served as a public officer or employee of the government: 


(1) is subject to Rule 1.9(c); and 


(2) shall not otherwise represent a client in connection with a matter in which the lawyer participated personally and substantially as a public officer or employee, unless the appropriate government agency gives its informed consent, confirmed in writing, to the representation. 


(b) When a lawyer is disqualified from representation under paragraph (a), no lawyer in a firm with which that lawyer is associated may knowingly undertake or continue representation in such a matter unless: 


(1) the disqualified lawyer is timely screened from any participation in the matter and is apportioned no part of the fee therefrom; and 


(2) written notice is promptly given to the appropriate government agency to enable it to ascertain compliance with the provisions of this rule.





Rule 1.10 Imputation Of Conflicts Of Interest: General Rule


(a) While lawyers are associated in a firm, none of them shall knowingly represent a client when any one of them practicing alone would be prohibited from doing so by Rule 1.7 or 1.9, unless the prohibition is based on a personal interest of the prohibited lawyer and does not present a significant risk of materially limiting the representation of the client by the remaining lawyers in the firm. 


(b) When a lawyer has terminated an association with a firm, the firm is not prohibited from thereafter representing a person with interests materially adverse to those of a client represented by the formerly associated lawyer and not currently represented by the firm, unless: 


(1) the matter is the same or substantially related to that in which the formerly associated lawyer represented the client; and 


(2) any lawyer remaining in the firm has information protected by Rules 1.6 and 1.9(c) that is material to the matter. 


(c) A disqualification prescribed by this rule may be waived by the affected client under the conditions stated in Rule 1.7. 


(d) The disqualification of lawyers associated in a firm with former or current government lawyers is governed by Rule 1.11. 





Rule 1.9 Duties To Former Clients


(a) A lawyer who has formerly represented a client in a matter shall not thereafter represent another person in the same or a substantially related matter in which that person's interests are materially adverse to the interests of the former client unless the former client gives informed consent, confirmed in writing. 


(b) A lawyer shall not knowingly represent a person in the same or a substantially related matter in which a firm with which the lawyer formerly was associated had previously represented a client 


(1) whose interests are materially adverse to that person; and 


(2) about whom the lawyer had acquired information protected by Rules 1.6 and 1.9(c) that is material to the matter; 


unless the former client gives informed consent, confirmed in writing. 


(c) A lawyer who has formerly represented a client in a matter or whose present or former firm has formerly represented a client in a matter shall not thereafter: 


(1) use information relating to the representation to the disadvantage of the former client except as these Rules would permit or require with respect to a client, or when the information has become generally known; or 


(2) reveal information relating to the representation except as these Rules would permit or require with respect to a client. 





Rule 1.7 Conflict Of Interest: Current Clients


(a) Except as provided in paragraph (b), a lawyer shall not represent a client if the representation involves a concurrent conflict of interest.  A concurrent conflict of interest exists if:


(1) the representation of one client will be directly adverse to another client; or


(2) there is a significant risk that the representation of one or more clients will be materially limited by the lawyer's responsibilities to another client, a former client or a third person or by a personal interest of the lawyer.


(b) Notwithstanding the existence of a concurrent conflict of interest under paragraph (a), a lawyer may represent a client if:


(1) the lawyer reasonably believes that the lawyer will be able to provide competent and diligent representation to each affected client;


(2) the representation is not prohibited by law;


(3) the representation does not involve the assertion of a claim by one client against another client represented by the lawyer in the same litigation or other proceeding before a tribunal; and


(4) each affected client gives informed consent, confirmed in writing.








� A lawyer shall not bring or defend a proceeding, or assert or controvert an issue therein, unless there is a basis in law and fact for doing so that is not frivolous, which includes a good faith argument for an extension, modification or reversal of existing law. A lawyer for the defendant in a criminal proceeding, or the respondent in a proceeding that could result in incarceration, may nevertheless so defend the proceeding as to require that every element of the case be established.


� (a) A lawyer shall not knowingly: 


(1) make a false statement of fact or law to a tribunal or fail to correct a false statement of material fact or law previously made to the tribunal by the lawyer; 


(2) fail to disclose to the tribunal legal authority in the controlling jurisdiction known to the lawyer to be directly adverse to the position of the client and not disclosed by opposing counsel; or 


(3) offer evidence that the lawyer knows to be false. If a lawyer, the lawyer's client, or a witness called by the lawyer, has offered material evidence and the lawyer comes to know of its falsity, the lawyer shall take reasonable remedial measures, including, if necessary, disclosure to the tribunal. A lawyer may refuse to offer evidence, other than the testimony of a defendant in a criminal matter, that the lawyer reasonably believes is false.


(b) A lawyer who represents a client in an adjudicative proceeding and who knows that a person intends to engage, is engaging or has engaged in criminal or fraudulent conduct related to the proceeding shall take reasonable remedial measures, including, if necessary, disclosure to the tribunal.


(c) The duties stated in paragraphs (a) and (b) continue to the conclusion of the proceeding, and apply even if compliance requires disclosure of information otherwise protected by Rule 1.6.


(d) In an ex parte proceeding, a lawyer shall inform the tribunal of all material facts known to the lawyer that will enable the tribunal to make an informed decision, whether or not the facts are adverse.


� A lawyer shall not:


(a) unlawfully obstruct another party's access to evidence or unlawfully alter, destroy or conceal a document or other material having potential evidentiary value. A lawyer shall not counsel or assist another person to do any such act;


(b) falsify evidence, counsel or assist a witness to testify falsely, or offer an inducement to a witness that is prohibited by law;


(c) knowingly disobey an obligation under the rules of a tribunal, except for an open refusal based on an assertion that no valid obligation exists;


(d) in pretrial procedure, make a frivolous discovery request or fail to make reasonably diligent effort to comply with a legally proper discovery request by an opposing party;


(e) in trial, allude to any matter that the lawyer does not reasonably believe is relevant or that will not be supported by admissible evidence, assert personal knowledge of facts in issue except when testifying as a witness, or state a personal opinion as to the justness of a cause, the credibility of a witness, the culpability of a civil litigant or the guilt or innocence of an accused; or


(f) request a person other than a client to refrain from voluntarily giving relevant information to another party unless: 


(1) the person is a relative or an employee or other agent of a client; and 


(2) the lawyer reasonably believes that the person's interests will not be adversely affected by refraining from giving such information.


� (A) In his representation of a client, a lawyer shall not:


(1) File a suit, assert a position, conduct a defense, delay a trial, or take other action on behalf of his client when he knows or when it is obvious that such action would serve merely to harass or maliciously injure another. 


(2) Knowingly advance a claim or defense that is unwarranted under existing law, except that he may advance such claim or defense if it can be supported by good faith argument for an extension, modification, or reversal of existing law.


(3) Conceal or knowingly fail to disclose that which he is required by law to reveal.


(4) Knowingly use perjured testimony or false evidence. 


(5) Knowingly make a false statement of law or fact.


(6) Participate in the creation or preservation of evidence when he knows or it is obvious that the evidence is false.


(7) Counsel or assist his client in conduct that the lawyer knows to be illegal or fraudulent.


(8) Knowingly engage in other illegal conduct or conduct contrary to a Disciplinary Rule.


(B) A lawyer who receives information clearly establishing that:


(1) His client has, in the course of the representation, perpetrated a fraud upon a person or tribunal shall promptly call upon his client to rectify the same, and if his client refuses or is unable to do so, he shall reveal the fraud to the affected person or tribunal, except when the information is protected as a privileged communication. 


(2) A person other than his client has perpetrated a fraud upon a tribunal shall promptly reveal the fraud to the tribunal.


� (a) A lawyer shall not act as advocate at a trial in which the lawyer is likely to be a necessary witness unless: 


(1) the testimony relates to an uncontested issue; 


(2) the testimony relates to the nature and value of legal services rendered in the case; or 


(3) disqualification of the lawyer would work substantial hardship on the client.


(b) A lawyer may act as advocate in a trial in which another lawyer in the lawyer's firm is likely to be called as a witness unless precluded from doing so by Rule 1.7 or Rule 1.9.


� (A) If, after undertaking employment in contemplated or pending litigation, a lawyer learns or it is obvious that he or a lawyer in his firm ought to be called as a witness on behalf of his client, he shall withdraw from the conduct of the trial and his firm, if any, shall not continue the representation in the trial, except that he may continue the representation and he or a lawyer in his firm may testify in the circumstances enumerated in � HYPERLINK "http://www.law.cornell.edu/ethics/aba/mcpr/" \l "5-101(B)" �DR 5-101(B)� (1) through (4).


(B) If, after undertaking employment in contemplated or pending litigation, a lawyer learns or it is obvious that he or a lawyer in his firm may be called as a witness other than on behalf of his client, he may continue the representation until it is apparent that his testimony is or may be prejudicial to his client.


� (a) Subject to paragraphs (c) and (d), a lawyer shall abide by a client's decisions concerning the objectives of representation and, as required by Rule 1.4, shall consult with the client as to the means by which they are to be pursued. A lawyer may take such action on behalf of the client as is impliedly authorized to carry out the representation. A lawyer shall abide by a client's decision whether to settle a matter. In a criminal case, the lawyer shall abide by the client's decision, after consultation with the lawyer, as to a plea to be entered, whether to waive jury trial and whether the client will testify.


(b) A lawyer's representation of a client, including representation by appointment, does not constitute an endorsement of the client's political, economic, social or moral views or activities.


(c) A lawyer may limit the scope of the representation if the limitation is reasonable under the circumstances and the client gives informed consent.


(d) A lawyer shall not counsel a client to engage, or assist a client, in conduct that the lawyer knows is criminal or fraudulent, but a lawyer may discuss the legal consequences of any proposed course of conduct with a client and may counsel or assist a client to make a good faith effort to determine the validity, scope, meaning or application of the law.
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