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I.  The Law as a Profession
A.  Sources of Authority

· why require professional responsibility?

· 1) cynical view: politics, response to Watergate
· 2) an accreditation function:  similar to ABA requirement of bar, law school, etc.
· justified by informational asymmetry:  protection for consumers to legal services, who aren’t well positioned to evaluate their quality.
· Sources of authority:
· 1) Constitution  - 6th Amendment requires “effective counsel” in criminal cases
· sometimes interacts with model rules
· 2) Inherent Powers – courts hold that regulation of admission and conduct of lawyers belongs to the courts, not the legislature
· 3) Ethics Rules – ABA rules, especially, often very influential on courts. 
· pre–1983:  The Model Code (MC)
· divided in canons, ethical considerations (aspirational), and Disciplinary Rules (DR)

· 1983:  The Model Rules of Professional Conduct (MR)
· 45 states have adopted, with variations.
B.  Views on the Law as a Profession:  Brougham, Pound, Freidson
· what makes the law a “profession”?  What sort of profession is it?
· Lord Brougham view:  zealous advocacy.  “An advocate, in the discharge of his duty, knows but one person in the world…”
· Conceives of lawyer as zealous advocate of his client, pursuing client’s ends relentlessly, regardless of consequences to others or country.
· context:  pursued case even though angering the monarchy.
· “zealous representation within bounds of law” codified in:
· MC Canon 7
· MR Preamble
· Roscoe Pound view:  public interest, learned, high-minded.  Profession is “a group pursuing a learned art as a common calling in the spirit of public service—no less a public service because it may incidentally be a means of livelihood.”
· Eliot Freidson:  descriptive economic view.  “Occupation whose members have special privileges, such as exclusive licensing, that are justified by the following assumptions:
· 1) practice requires substantial intellectual training and use of complex judgments; 
· 2) clients cannot adequately evaluate quality of services and so must trust those they consult; 
· 3) this trust presupposes that practitioner’s self-interest will be overbalanced by interests of the client and the public good; 
· 4) the occupation is self-regulating.
· Rmk:  one would think that information asymmetry/ trust issues would lead to regulation, but self–regulation seems a perverse result. 

II.  ATTORNEY-CLIENT RELATIONSHIP

A.  Formation

· Essential Elements:

· (1) manifestation of client’s intent to lawyer that the lawyer provide legal services for client and 

· (a) manifestation to client of lawyer’s consent to do so or

· (b) lawyer’s failure to manifest lack of consent, and lawyer knows or reasonably should know person reasonably relies on the lawyer to provide the services; or [depends upon relative sophistication of person]
· (2) a tribunal with power to do so appoints the lawyer to provide the services.

· Evidence of Formation:  payment for services, meeting between atty and client
· Ambiguities:

· Burden upon lawyer to clarify—“In dealing with an organization’s directors, officers, employees, members, shareholders or other constituents, a lawyer shall explain the identity of the client when the lawyer knows or reasonably should know that the organization’s interests are adverse to those of the constituents with whom the lawyer is dealing.”  MR 1.13(f).
· Unrepresented third-party:  “In dealing on behalf of a client with a person who is not represented by counsel, a lawyer shall not state or imply that they lawyer is disinterested.  When the lawyer knows or reasonably should know that the unrepresented person misunderstands the lawyer’s role in the matter, the lawyer shall make reasonable efforts to correct the misunderstanding. . . .”  MR 4.3.
· Is there a relationship? examples—p296.
B.  Scope

· Generally:  
· Client determines objective, including whether to settle and, in a criminal case, whether to plea, waive jury, or testify.

· limitation:  Lawyer cannot make a frivolous argument.  MR 3.1.
· But see 3.1[3] re: 6th Am. right to effective assistance of counsel.

· If an atty negligently disregards client’s instructions, not related to strategy ( may be liable for tort damages.   See Olfe v. Gordon, p97 (atty went beyond express authority and agreed to a second mortgage for client).

· Attorney determines the means w/ consultation of the client.

· Lawyer must promptly inform client of settlement or plea offer, unless client has previously indicated preference or authorized lawyer to decide.  MR 1.4[2].

· Ex of atty autonomy:  If lawyer learns of mistake that opponent relies upon, lawyer is not obligated to inform the opponent, but may do so w/o client approval.  (Ms. Niceperson, p87).
· Defined by retainer in civil cases, to protect client and attorney.

· MR 1.2(a) – 

· Subject to (c) and (d), a lawyer shall abide by a client’s decisions concerning the objectives of representation and, as required by Rule 1.4, shall consult with the client as to the means by which they are pursued.   

· A lawyer may take such action on behalf of the client as is impliedly authorized to carry out the representation.

· A lawyer shall abide by client’s decision whether to settle a matter.

· In a criminal case, the lawyer shall abide by the client’s decision, after consultation with the lawyer, as to a plea to be entered, whether to waive jury trial and whether the client will testify.
· Binding the Client (Agency, p68)
· Civil cases:  Attorney binds the client within the scope of the retainer.
· even if lawyer makes unreasonable mistake (e.g., misses statute of limitations), binds him.  Client’s remedy is in malpractice.
· Criminal cases:  Attorney binds client on tactical decisions, unless conduct constitutes IAC (ineffective assistance)
· Ex: Taylor v. Illinois, U.S. (p69)– Attorney, in misguided strategy, sought to spring a witness on the prosecution by not revealing the witness’s identity.  Plan backfired when the judge didn’t allow the witness to testify at all.
· Majority:  Bound client b/c not IAC.
· Dissent:  Misconduct, not a legitimate strategic error.  Heightened concerns as counsel appointed.
· Even procedural errors generally bind client unless D can prove “actual innocence” or error amounts to IAC (p75).
· Policy
· need for finality, unfair to other party
· but binding client holds innocent responsible for another’s mistakes.
· Not entirely innocent b/c client usually chooses the attorney, particularly sophisticated clients.  See S.E.C. v McNulty, p70 (attorney’s failure to respond to SEC complaint resulted in imputed default against client, who had shown no diligence to prevent the default’s occurrence).
· Basis for Agent’s Authority
· Actual authority – expressed or implied by retainer
· Inherent authority (in some jxns) – derives from policy of protecting persons harmed by, or dealing with, an agent rather than principal.  Can be expressly negated.
· Apparent authority – form of estoppel that could be created because the client has said or done something that has led the other party to conclude reasonably, though mistakenly, that the lawyer had actual authority.  May be despite an express statement that there is no such authority.
· Vicarious Admissions (p74)

· Out-of-court statements by attorney imputed to client, but not binding (can be disputed in court)
· Judicial admissions:  In-court statements by attorney do bind client.
· Clients with Diminished Capacity (MR 1.14)
· diminished capacity = minority (age), physical disability (e.g., coma), or mental disability.

· (a) Must, “as far as reasonably possible, maintain a normal relationship with the client.”

· (b) If reasonably believe the client is at risk of substantial physical, financial or other harm unless action is taken and cannot adequately act in the client’s own interest ( may take reasonable protective action, including seeking appointment of guardian ad litem (who represents the client’s best interests).

· Atty must be advocate for the expressed wishes of the client, unless such wishes are “patently absurd or . . . pose an undue risk of harm to the client.”  Matter of MR, p100.  
· Example:  Client severely injured, had demonstrated a propensity to waste money.  Has to choose between $1 million lump sum vs. structured settlement.  Lawyer strongly recommends latter, and suspects diminished mental capacity, but client wants lump sum.

· of course remonstrate first, but, as advocate, must cede to client’s wishes.
· if client truly not capable of deciding his own best interest, request that court appoint a guardian.
C.  Basic Duties

· Fiduciary Duty
· (p76) Duty to

· place client’s interests above one’s own in the area of the representation and

· treat clients fairly

· Reasons for high fiduciary duty:

· Clients depend upon the attorney’s integrity, fairness, superior knowledge, and judgment.

· The attorney may have information about the client that gives the attorney an unfair advantage.

· Changing attorneys is difficult and complicated, thus making clients psychological and financially dependent upon their attorneys.

· Loyalty
· Duty to avoid conflicts of interest which could adversely affect the client or former client.
· Competence (MR 1.1)

· A lawyer shall provide competent representation to a client. Competent representation requires the legal knowledge, skill, thoroughness and preparation reasonably necessary for the representation.
· if lawyer doesn’t know the legal area, must i) learn it, ii) retain co-counsel, or iii) not take the case/ withdraw.

· basis for malpractice and 6th Amendment habeas claims.

· Diligence (MR 1.3)
· A lawyer shall act with reasonable diligence and promptness in representing a client.
· Inform and Advise (MR 1.4)
· (a) A lawyer shall:

· (1) promptly inform client of decisions or circumstance with respect to which the client’s informed consent is required
· (2) reasonably consult about means to accomplish client’s objectives

· (3) keep client reasonably informed about status of the matter

· (4) promptly comply with reasonable requests for information; and
· (5) consult with client about relevant limitations on lawyers conduct when lawyer knows client expects assistance not permitted by Rules or law.

· (b) A lawyer shall explain a matter to the extent reasonably necessary to permit the  client to make informed decisions regarding the representation.
· Note: Lawyer must promptly inform client of settlement or plea offer, unless client has previously indicated preference or authorized lawyer to decide.  MR 1.4[2].
· Attorneys bear the burden of explaining to their clients what they will and will not do for the client and must provide reasonable advice.  Nichols v. Keller, p79 (when attorneys took worker’s comp claim, they had a duty to advise on available remedies, including third-party tort actions, which client lost out on due to SOL).

· “[A]s between the lay client and the attorney, the latter is more qualified to recognize and analyze the client’s legal needs.”

· Duty can be limited by retainer.

· May conflict with Duty of Confidentiality—necessitating a noisy withdrawal, as with Bank of Brussels case (Fiddler Gonzalez firm represented a lender; when FG learned that debtor-to-be was falsifying financial information, it did not inform the lender due to a duty of confidentiality to another client).

D.  Confidentiality duty
· Scope:  broader than privilege, except in regard to information requested by subpoena or court order.  Applies to former and prospective clients (MR 1.9(c) & 1.18(b)).

· Disclosure:  MR 1.6 (current clients), 1.9(c)(2) (former), 1.18(b) (prospective)
· (a) A lawyer shall not reveal information 
· relating to the representation of a client, . . .
· Use to the disadvantage:  MR 1.8 (current clients), 1.9(c)(1) (former), 1.18(b) (prospective)
· ... (b) A lawyer shall not use information relating to the representation of a client to the disadvantage of the client (except, for prospectives, if info is generally known)
· unless informed consent,
· except as permitted or required by these Rules (e.g., to not counsel to engage in crime/fraud 1.2(d)/4.1(b), to correct falsity 3.3(c)/8.1/8.3)
· Policy (pp37-38)
· encourages full disclosure, enabling lawyer to perform better 

· (but both contentions are empirically unproven)
· respects client’s autonomy

· but what about the protection of others?
· Alternative rationales:  increases the value of legal services b/c clients can reveal incriminating info w/o worry of it being used against them; protects lawyers from having to reveal information that might incriminate them.

· Disadvantage:  withholds information from others and impedes the search for “the truth”
· Exceptions to Confidentiality
· 1.6(a) . . . unless
· the client gives informed consent,

· the disclosure is impliedly authorized in order to carry out the representation [e.g., when taking protective action for a client the lawyer reasonably believes has diminished capacity, per 1.14(c)], or

· the disclosure is permitted by (b)
· 1.6(b) A lawyer may reveal information relating ... to the extent the lawyer reasonably believes is necessary:

· (1) to prevent reasonably certain death or substantial bodily harm;

· Example:  Lawyer finds out client is HIV positive, isn’t telling his wife and having unprotected sex with her.  May the lawyer divulge this information to his wife?
· HIV could qualify as “substantial bodily harm” that is reasonably certain.  First encourage that client tell his wife.
· (2) to prevent the client from committing a crime or fraud that is reasonably certain to result in substantial injury to the financial interests or property of another and in furtherance of which the client has used or is using the lawyer’s services;

· (3) to prevent, mitigate or rectify substantial injury to the financial interests or property of another that is reasonably certain to result or has resulted from the client’s commission of a crime or fraud in furtherance of which the client has used the lawyer’s services;

· (4) to secure legal advice about the lawyer’s compliance with these Rules;

· (5) to establish a claim or defense on behalf of the lawyer in a controversy between the lawyer and the client, to establish a defense to a criminal charge or civil claim against the lawyer based upon conduct in which the client was involved, or to respond to allegations in any proceeding concerning the lawyer’s representation of the client; or
· (6) to comply with other law or a court order.  [essentially a requirement, despite the term “may.”  See p60.]
· Noisy Withdrawal
· (1) Lawyer must first report “up the chain of command” for conduct or refusal to act “that is likely to result in substantial injury to the organization.”  1.13(b).
· (2) If, despite lawyer’s reporting, “the highest authority that can act on behalf of the organization insists upon or fails to address in a timely and appropriate manner an action, or a refusal to act, that is clearly a violation of law, and . . . the lawyer reasonably believes that the violation is reasonably certain to result in substantial injury to the organization” ( may disclose (to the SEC) “to the extent the lawyer reasonably believes necessary to prevent substantial injury to the organization.”  1.13(c).
· except re: information obtained during representation for an investigation or defense of organization or office against alleged violation of law.
E.  Privilege
· Attorney-client privilege shields an attorney from contempt of court for refusing to comply with a subpoena or answer questions re: communications between the attorney and client.
· Policy:

· Encourage full and frank communication (both ways) and “thereby promote broader public interests in the observance of law and administration of justice.”  Upjohn.

· Counter:  Won’t clients still have incentive to provide information to an attorney, regardless of whether it is protected, to enable the attorney to perform to the best of his ability?

· Counter (in the entity context):  if employee/agent does not control the privilege, how can he be incentivized to be more candid?

· Provide a predictable rule.  Upjohn.

· Disadvantage:  withholds information from others and impedes the search for “the truth.”

· Counter:  Privilege does not protect underlying facts.
· Response:  But the “no contact” rule (p49) prohibits an attorney from contacting the adverse party’s clients without consent or other permission of law.  Also, if the absence of privilege will discourage candor with the company’s attorneys, how candid will a person be with a gov’t lawyer if the privilege is not available?
· Burden of establishing privilege is upon the claimer.

· Scope of attorney-client privilege:  communications between a lawyer and a client (regarding legal advice, per 64).
· (narrower than confidentiality protection—

· does not protect information obtained from third parties; and
· even if privilege is waived, a duty of confidentiality may still attach.  See, e.g., Perez v. Kirk & Carrigan (33).
· Does not protect a client from revealing a fact, per Upjohn)

· Posthumous—survives death (“Knowing that communications will remain confidential even after death encourages the client to communicate fully and frankly with counsel. . . . Clients may be concerned about reputation, civil liability, or possible harm to friends or family.”  Swidler & Berlin v. United States, pp66-67).

· Entity Clients—the privilege belongs to the entity, not the constituents.

· Control-group test (some jurisdictions, advantage- clear rule)

· Is the person a “human alter-ego” of the entity (i.e., the person has the authority to direct the entity’s actions in response to legal advice)( communication with lawyers is privileged.

· Subject matter test (Upjohn, p40) (federal test adopted by Sup. Ct. under FRE)

· Communications between employees and corporate counsel regarding matters (factual information) within the scope of their employment

· and the employee knows the purpose of the communication is to facilitate formation or implementation of legal advice to the corporation( privileged.

· Scope of employment test (Samaritan Fndtn. v. Goldfarb, p43):

· Communications between employee and corporate counsel that are 
· initiated by the employee seeking legal advice on behalf of the entity or 
· initiated by someone other than the employee and the factual communication 
· concerns the employee’s own conduct in the scope of employment; and 
· is made to assist the lawyer in assessing or responding to the legal consequences of that conduct for the entity.
· Matter of legal interest test (RST § 73, broadest test)
· Communications between agents of the organization and lawyer that “concern[] a legal matter of interest to the organization”( privileged.

· Government Context

· RST § 74:  for communication of organization- § 73; for communication of individual of organization with respect to personal interest - §§ 68-72.

· Exceptions in some jurisdictions:  
· No privilege to federal gov’t to avoid prosecutor’s grand jury subpoena.  In re Grand Jury Subpoena Duces Tecum (8th Cir.) (Whitewater/Kenneth Starr case), p51.

· Effect:  Privilege for federal gov’t is less protective than for corporations under Upjohn (but gov’t is immune from criminal liability, unlike corporations, which have incentive to ferret out misconduct for that reason and need privilege to do so).

· Policy:  public interest in honest government and in exposing wrongdoing by public officials.
· No privilege for executive branch to avoid grand jury questions.  In re Lindsey (D.C.) (Pres. Clinton lawyer case), p52.

· Policy:  
· public interest in honest government and in exposing wrongdoing by public officials.

· lower expectation of privacy for public officials

· gov’t attorney’s duty—to enforce the law, not protect the gov’t

· transparency in gov’t

· no individual liability due to immunity
· Work Product privilege
· Scope:

· (i) memoranda, statements, and mental impressions (tangible materials and their intangible equivalents)

· (ii) of the attorney 
· (iii) prepared in anticipation of litigation or for trial.
· (limited privilege:  if opponent cannot obtain the information by other “reasonable means,” must turn over the work product.)

· Policy:  don’t “chill” note-taking & preserve adversarial system.

· Exceptions to Privilege
· When exception to confidentiality under MR 1.6(b) applies—e.g., self-defense, fee disputes, etc.

· Explicit waiver by consent- atty can attempt to make sure consent is informed, but ultimately client’s decision.
· DOJ policy previously granted favorable treatment to defendants who waived privilege, but this policy was changed.  See Supp. xxi & p59.
· Implicit waiver

· not treating the information as confidential (e.g., disclosure by the party in the presence of others outside of a common interest arrangement or necessary party, such as translator).
· asserting “advice of counsel” as a defense

· Crime-fraud exception (p60) – if communication with the attorney is used in furtherance of a crime, fraud, or other misconduct.
· Policy:  Prevention of crime is a more compelling interest than protecting client autonomy and encouraging candor.
· Movant must provide reasonable cause—i.e. probable cause—to believe that the purpose of retention was to commit a crime/fraud (otherwise, the opponent would have to prove the very elements that he needs the privileged information to prove).  For civil cases, 9th Cir requires preponderance of evidence and allows evoker of privilege to offer countervailing evidence.  Napster (p62).
· In camera review:  Must provide “a factual basis adequate to support a good faith belief by a reasonable person.”  Zolin (p62).
· Inadvertant disclosure – see FRE 502: Limitations to waiver (Supp. p661) (requires intention in federal context).
F.  Termination and Withdrawal (p103)
· Generally:  Client can terminate for any or no reason;  Atty can only withdraw for “good cause” (b/c duty of loyalty/duty not to abandon).
· Exceptions:  
· Indigent clients cannot fire appointed counsel, though they may ask for reassignment.  Judge can refuse to terminate appointed counsel.
· Judges often refuse withdrawal if far along in trial.

· Upon termination, client generally entitled to entire file re: representation.
· Mandatory Withdrawal – MR 1.16(a)
· (1) the representation will result in the violation of the Rules or other law;
· (2) the lawyer’s physical or mental condition materially impairs his ability to represent the client; or

· (3) the lawyer is discharged.
· Permissive Withdrawal – MR 1.16(b):  Except as stated in (c), lawyer may withdraw if

· (1) can be accomplished without material adverse effect to the client’s interest;
· (2) the client persists in action the lawyer reasonably believes is crime or fraud; or 
· (3) has used the lawyers services to perpetrate crime or fraud;
· (4) the client insists on action “repugnant” or imprudent to the lawyer;
· (5) the client doesn’t pay and has been given reasonable warning;
· (6) representation will result in an “unreasonable financial burden” on the lawyer or “has been rendered unreasonably difficult by the client;” or

· (7) other good cause exists.
· [Note:  (2)-(7) do not require that w/d be w/o adverse affect.]

· MR 1.16(c):  Permissive withdrawal must be in compliance w/ applicable law re: notice to or permission of tribunal.  Must continue representation when ordered by a tribunal, even if good cause for termination.
· Complications re: contingent fees:
· Lawyer takes case on contingency, later determines low probability of success and wants to withdraw—probably won’t be allowed b/c hurts client’s interests; not good cause.

· Lawyer takes client to trial on contingent fee, but client switches lawyer at last minute—lawyer might be able to get some fees on equitable basis.

· Noisy Withdrawal
· (See “Exceptions to Confidentiality” section)
· Termination by completion of a matter? (p105)

· Factual question—Is client “episodic client”?  Has atty promised to keep client informed of changes in law?  Etc.

G.  Communication with Another Lawyer’s Clients:  The No-Contact Rule
· Generally
· When representing a client on a particular matter, the client’s attorney shall have no contact re: subject of the representation with a person the lawyer knows to be represented by another lawyer in the matter, unless that lawyer grants permission or contact is authorized by law or court order.  MR 4.2.
· Not waivable by client.

· “In dealing on behalf of a client with a person who is not represented by counsel, a lawyer shall not state or imply that the lawyer is disinterested.  When the lawyer knows or reasonably should know that the unrepresented person misunderstands the lawyer’s role in the matter, the lawyer should make reasonable efforts to correct the misunderstanding.  The lawyer shall not give advice to the person, other than to secure counsel, if the lawyer knows or reasonably should know that the interests of such a person are or have a reasonable possibility of being in conflict with the interests of the client.”  MR 4.3.
· No false statements or failure to disclose material fact to 3dP to avoid assisting crime or fraud (when not prohibited by 1.6).  MR 4.1.
· Policy

· Protects against damaging admissions or other behavior not in client’s best interests that client might engage in w/o counsel.  See p110.
III.  Financing Legal Services
A.  Fees
· Must be reasonable

· MR 1.5(a), factors to consider:  

· (1) time/labor, novelty and difficulty, skill required

· (2) likelihood of limiting other employment (if apparent to client)

· (3) customary fee amount

· (4) amount at stake and results

· (5) time limitations

· (6) nature/length of atty-client relationship

· (7) experience, reputation, and ability of attorney

· (8) whether fixed or contingent

· (contingent fee should be higher, b/c it is earned only if the lawyer wins – lawyer may take into account the risk of losing)

· Even if reasonable at time agreed to, a court may find it to be unreasonable when the fee is actually determined.  See Brown & Sturm v. Frederick Road Ltd. Partnership, (Md. App. 2001), p170.

· Must communicate the rate and changes, preferably in writing.  1.5(b)
· Policy: Why not leave prices to the market?
· information asymmetry – client can’t evaluate quality of services (less applicable for sophisticated parties)

· Next-best correction for monopoly/cartel power (created by state prohibition against UPL).
· Contingent fees
· Generally

·  exception to acquiring an interest in a client’s claim.  1.8(i).

· must be reasonable (see above)
· must be in writing + other conditions.  1.5(c).
· not allowed for certain domestic relations matters or for criminal matters.  1.5(d), p171.  (don’t want to create incentive to discourage familial reconciliation or to accept plea deals based on atty’s financial considerations)
· Policy issues:  

· Contingency fees facilitate a litigious society

· But attorneys will only take cases that are economically advantageous.  Having a diverse portfolios of contingent cases allows firms to take more cases, benefiting meritorious claimants.
· Problem:  If a case becomes meritless, attorney still has financial incentive to pursue it.
· Settlement conflict:  

· Attorney has incentive to settle early and get usual 30% fee of large amount w/o having to do much work.

· But client chooses whether or not to settle.

· Counter:  Client’s typically trust lawyer’s judgment.

· Brickman, O’Connell, and Horowitz (p173) argue that most cases accepted on contingency have some value.  They propose:  

· (1) W/in 60 days of being retained for a tort case ( P’s attorney must make a settlement demand. 

· (2a) If D responds w/ an offer + P accepts ( P’s attorney receives no more than 15% of the offer.  

· (2b) If D responds w/ an offer + P does not accept + P later recovers ( P’s attorney receives 15% of amount of rejected offer + usual percentage for amount above the offer amount.
· Structural critiques:
· Consider the business effects of changing the fee structure.  
· But why does it matter if some attorneys could not succeed under the model?  It could affect the ability of injured victims to receive representation (due to reduced supply of attorneys).
· If less cases go to trial, attorneys may have difficulty estimating the value of settlements.
· 60 days may be too early for some cases, particularly if they involve complex medical details.

· If a lawyer will receive less from an early settlement, due to the 15% cap compared to the usual 33% fee, she will be incentivized to reject that settlement to get beyond the cap.
· These arguments are non-empirical.  They cannot be proven.

· Is it fair to tell clients that they should receive less than they would under the BOH plan due to structural reasons, which seem to be the main critiques?

· Non-structural critique:  The defense, knowing about this plan, will offer a high enough amount to entice the client to settle but intentionally low enough to cool the interest of plaintiffs’ attorneys from pursuing the matter as vigorously as other cases which did not have offers or offers so low that the attorney will still receive a significant fee.
· Division of Fees (MR 1.5(e), 5.6)
· Note: “non-compete” clauses for lawyers—except retirement plans—banned as a restriction on the lawyer’s right to practice.  MR 5.6(a).
· rationale:  protect client’s interests.  If you leave, even if client wants to continue with you, can’t because of the clause.
· What law firms do in practice:
· stipulate that leaving has penalty of forfeiting capital share in the partnership.
· often a sufficient economic incentives to prevent partners leaving.
· Restriction on Fee Sharing Outside of Firm
· Division of fees with lawyers not in the same firm allowed only if i) client gives informed written consent; and ii) division proportional or joint responsibility (and iii) fee is reasonable)  MR 1.5(e).
· Thus, “pure” referral fees not allowed.
· rationale:  Lawyer looking to refer their client has incentive not to refer to lawyer with best ability for the client, instead attorney willing to pay the most.
· Referral fees pretty easy to get today.  Old rule was tougher, required fee be proportional to services rendered.
· Example:  Client consults you about lease.  Incidentally complains about cost of examining boards.  It occurs to you that this is a great antitrust case.  Go to see plaintiff’s law firm with case, but want to get 20% of the fee.

· Can’t under old rule, now can if client consents and assume joint responsibility.
· Due to Fee restrictions, settlement offers cannot restrict right to practice.  MR 5.6(b).
· Want to protect client’s interest, right of client to chose the attorney they want.
B.  Pro Bono Services
· Mandatory Pro Bono 

· Some law schools have mandatory ProBo, but NYU does not.

· MR 6.1 (aspirational, not mandatory): 
· suggests 50 hours per year and is very broad as to what counts as PB; purpose can be satisfied by supporting organizations.

· Other proposals:

· Florida:  Pro bono requirement or donate $$.

· Gillers thinks it ought to be left on a volunteer basis b/c that’s where people will get the most satisfaction and that’s where we’ll find the best matches.
· But a tax should be imposed – for instance, $200/year per lawyer.  That could come to $200,000,000/year that could go to PB.
· Policy considerations
· for mandatory pro bono (Rhode)
· 1) lawyers services important, and expensive

· But why not pro bono medical services, groceries?
· 2) public service part of the profession (Pound)

· 3) a quid pro quo for state-enforced monopoly

· Lubet and Stewart and the “public assets theory” --lawyers can only offer certain services because state gives them certain assets (right to confidentiality, enforceable duties of loyalty); mandatory pro bono is therefore justified payback for rents received due to publicly created-assets.
· 4) level playing field in many suits

· against mandatory pro bono
· 1) should let the market work

· 2) a form of indentured servitude for lawyers

· 3) serves only to artificially expand the market for legal services and benefits the wealthy more than the poor (Macey, p173; better to transfer wealth directly to poor)

· make suits free, encourages litigiousness.

· if potential plaintiffs who (don’t want to sue now because it’s not worth it), now sue because of pro bono, which increases demand for defense services.

· 4) differential burden on small lawyers, lawyers with different skill sets

· if small lawyer has to work pro bono, may leave no one watching the shop

· lawyer with narrow skill set may not be competent to handle matrimonial, landlord cases (bulk of needed pro bono)

· 5) leaving it aspirational encourages only those lawyers who really believe in the goals, have the skills, to do it.

· 7) unclear what should be counted as “pro bono publico” and other practical difficulties (See Rhode, p171)

IV.  Conflicts:  Concurrent Conflicts
A.  Generally (p213)
· Policy:
· Protect client’s confidential information

· Protect client’s confidence and trust in the lawyer

· Eliminating the possibility of conflict better encourages clients to feel comfortable enough to trust their lawyers.  This is something that may not be correctable post hoc.  Also, a prospective remedy eliminates a problem from occurring, whereas retroactive remedies involve legal and other costs to receive remedy, which might deter pursuit of remedy.  A policy decision is made that the temptation of risk is too great, so balance in favor of preventative measures.
· Ensure that lawyer behaves loyally toward the client

· Avoiding temptation and risk (potential conflicts)
· But allow clients choice in representation
· Strict liability – most rules have no mens rea requirements

· Imputation: one lawyer’s conflicts imputed to all at firm.  MR 1.10.

· Counterintuitive (  What seems to make sense is wrong; may not even be apparent that there’s a problem

· Default rules —most rules can be waived or consented around (e.g., 1.7-1.12).

· Types of conflicts:

· Concurrent (between current client and other clients, 3rd persons, self-interest)

· Successive (between current client and duties to former client). Duty to former client is less, but it does exist (e.g., continued confidentiality).
· Imputed conflicts (a firm is one lawyer (Rule 1.10(a))/  Conflict of one lawyer in a firm becomes the conflict of other lawyers in a firm.

· Lateral lawyer conflicts – some jurisdictions (and now the MRs) allow screening to facilitate movement between firms w/o imputing the lateral lawyer’s conflict to new firm.  Some ambiguous case law in NY, but no NY rule.
· Former government lawyers:  a special rule- encouraging people to go into government service.  This gets discouraged if it is difficult to get employment later bc of conflicts as a result of their government service.  Most jurisdictions allow screening for government lawyers.

· Advocate-witness rule:  3.7 generally forbids dual roles as lawyer and witness, although 3.7(b) conflict is not imputed.
· Rationale:  avoid confusion of jury, avoid “appearance of impropriety”

· Joint Representation and Common Interest Agreements
· Joint trials v. joint representation
· joint trial:  two Ds tried simultaneously with separate counsel (more efficient; may help coordination of common defense.)

· joint representation:  Ds have the same lawyer (need not be in joint trial, though may be)—(same efficiency and common defense justifications, but may lead to conflict and bias)
· Ordinarily, if a third person is present during communication between atty and client, client cannot claim privilege (it is waived).  Two exceptions to that waiver:
· Joint Representation Privilege RST § 75 (p283)
· (1) Communications between an attorney and co-parties jointly represented ( privileged (unless waived)
· (2) But if conflict arises between the co-parties ( not privileged
· (*) unless the common lawyer should not have accepted or continued the representation as a result of the conflict (Eureka exception by D.C.)( privileged (unless waived)
· Common Interest Rule re: Privilege, RST § 76 (p284)
· (1) two or more clients with common interest in matter represented by separate lawyers and agree to exchange info re: the matter ( such communication privileged against third parties (unless waived)
· (2) But if conflict arises between the co-parties ( not privileged
· Note:  Common interest does not impute conflicts.
· Does not have to be in writing (due to fiduciary duty), but should be.  The document should indicate what the common interest is and specifically when the protection can be waived (“Waiver is only permissible under the following circumstances...”).
· Consequences of violating conflict rules:  
· Civil liability (See, e.g., Simpson v. James, p289), 
· Disqualification from matter (though not mandatory), 
· Discipline, 
· Loss of clients, 
· Harmful publicity, 
· Forfeiture of fees (calibrated to the degree of harm),
· Ex: Hendry v. Pelland (p726) for violation of fiduciary duty (b/c client did not receive what it thought it was paying for).

· Loss of credibility b/c sanctions can be discovered,
· Sanctions for incompetence (if egregious error results or a pattern of neglect)

B.  Concurrent Conflict Rules
· Rule—1.7(a) Shall not represent a client if:
· (1) representation will be directly adverse to another client; or
· (2) significant risk that representation will be materially limited by lawyer's responsibilities to another client, a former client or a third person or by a personal interest.
· Permissive exceptions—1.7(b):

· (1) lawyer reasonably believes he will be able to provide competent and diligent representation to each affected client

· (2) representation not prohibited by law;

· (3) representation does not involve the assertion of a claim by one client against another client represented by the lawyer in the same litigation or other proceeding before a tribunal; and
· (4) each affected client gives informed consent, confirmed in writing.
· Consent vs. Waiver (p293):
· Difference in theory, but not much in practice
· Waiver is equivalent to estoppel ( you haven’t done anything, so you’ve given up you’re right to object (or you may have overtly waived)
· Consent ( prospective agreement 
· Advanced consents ( use it when you still have leverage not to take the case
· Scopes vary: broadest is for client to agree that firm may be opposed to him in matter in which confidential information is not at risk, and to oppose you in matters after no longer representing even if confidential information is at stake
· getting broader; authorities have been recognizing that clients are having lawyers negotiate their advanced consents for them (see commentary to rule 1.7 recognizing that sophisticated clients can give blanket consents)
· Advocate a position in court in matter in which you are not involved, but you are adverse to our position
· Standing to object to representation
· Generally, client or client’s counsel

· But see Fiandaca (p278)—adversary allowed to object when client was a class

· Policy:  (i) possibility of opportunistic objections by adversary vs. (ii) client’s eagerness or unwillingness to lose counsel.
· Business Transactions with Clients (MR 1.8(a))
· Shall not enter into a business transaction with a client 
· unless: 
· (1) terms are fair and reasonable and reasonably disclosed in writing,

· (2) client is advised in writing of desirability of independent counsel, and 
· (3) client gives informed consent in writing.
· The attorney must disclose all terms which would be pros and cons of a business deal with a client.  Matter of Neville (p221)
· Policy:

· Prevent breaches of loyalty.

· But attorneys have other incentives to be loyal:  repeat business/reputation, avoid malpractice liability.

· Counter:  Better to avoid harm (see Purposes above)
· Counter (re: liability):  An attorney may act reasonably, and thus not be liable for malpractice but still act unfairly due to conflict.
· Other Current Client-Lawyer Conflicts

· Rule 1.8(d), p227— Literary and media rights: “Prior to the conclusion of representation of a client, a lawyer shall not make or negotiate an agreement giving the lawyer literary or media rights to a portrayal or account based in substantial part on information relating to the representation.”

· Loans to client, 1.8(e), p229: 
· Shall not provide financial assistance to a client re: pending or contemplated litigation, except 

· (1) advance court costs and expenses of litigation, the repayment of which may be contingent on the outcome of the matter; and 

· (2) a lawyer representing an indigent client may pay court costs and expenses of litigation on behalf of the client.
· In practice, affects relationships with indigent clients who need money (opposing counsel will often delay actions).

· Policy against—

· Creates a perverse interest in the case—e.g., lawyer may encourage a settlement to recoup her costs.  

· But these loans are likely much smaller than the other costs of the litigation.

· If we allow this, lawyers will compete for choice clients by offering cash.  People will choose lawyers based on cash advances instead of  skill.

· Some states allow humanitarian assistance.

· Fees paid by third parties, 1.8(f), p231:  “A lawyer shall not accept compensation for representing a client from one other than the client unless:

· he client gives informed consent;

· no interference with the lawyer’s independence of professional judgment or with the client-lawyer relationship; and

· information relating to representation of a client is protected as required by Rule 1.6.”

· Sexual relationships, 1.8(j): “A lawyer shall not have sexual relations with a client unless a consensual sexual relationship existed between them when the client-lawyer relationship commenced.”

· Imputation, Rule 1.8(k): “While lawyers are associated in a firm, a prohibition in the foregoing paragraphs (a) through (i) that applies to any one of them shall apply to all of them.

· Familial relationships—not specifically addressed

· Gellman v. Hilal (p232) – Husband represents P in med malpractice action against Ds.  Ds had been previously represented by wife in related prior action.  Ds ask that husband be disqualified.

· risk here:  wife with tell husband Ds confidential information.  Important that the cases were related.  Why she might do this:

· Wife has financial interest, Marriage relationship is so close confidential info can easily be passed accidentally.

· argument that rule doesn’t cover the situation:  “is” ( only applies to concurrent conflicts.  Here, wife’s representation of Ds is over.

· court holds no disqualification, and refuses to assume unethical behavior.

· Examples:

· Indigent client, injured, asks for $5 for a bus to the hospital—not o.k. under 1.8(e)(1), but some states have a humanitarian exception.

· Negotiation with client for book deal (no litigation contemplated).  Can you advance them therapy expenses?  Yes, under terms of rule, as no contemplated litigation.  1.8(e)(1) only applies to litigation, not transactional matters.

C.  Criminal Cases
· Defense Side
· Policy:  
· Sixth Amendment guarantee of effective assistance of counsel (presumably, a conflicted lawyer cannot be effective, and conflict is thought to be more dangerous than incompetence)

· vs. Sixth Amendment right to counsel of choice.
· Rules:
· If D’s counsel makes timely objection to joint representation (for whatever reason) ( court must investigate conflict.  
· If the court does not ( automatic reversal due to 6th Amdendment.  Holloway.

· No objection ( Court need not investigate conflicts sua sponte, Cuyler, even if judge knows or should know a conflict exists, Mickens (p250).  For questionable decisions based on this rule, see Campbell v. Rice (p251).
· If the court does and erroneously disqualifies the defense atty ( automatic reversal due to denial of counsel of choice.  U.S. v. Gonzalez-Lopez, U.S., p262.

· If D’s counsel does not object but D later shows actual conflict of interest that adversely affected lawyer’s performance ( automatic reversal (w/o need to show prejudice) upon habeas, based on 6th Am. Cuyler v. Sullivan.
· may only apply to current-current conflicts—and Strickland applies for former-current conflicts, per Mickens’ dicta (p251).
· If no objection + no conflict, D can still receive reversal upon 6th Am. ineffective assistance of counsel claim if D shows unreasonable attorney conduct + “a reasonable probability that, but for the counsel’s errors, the result would have been different”—i.e., prejudice.  Strickland v. Washington (p248).
· In federal courts:  FRCP 44(c):  “The court shall promptly inquire with respect to each joint representation and personally advise each D of his right…to separate representation.  Unless it appears that there is good cause to believe no conflict of interest is likely to arise, the court shall take such measures as it deems appropriate to protect each D’s right to counsel.”
· takes care of many of the cases ex ante in federal criminal court.  More protective than Constitutional requirements.
· Disqualification of D counsel:

· Presumption of counsel of choice, but prosecutor can overcome upon showing a “serious potential for conflict.”  Wheat v. U.S., U.S., p253 (D’s counsel d/qed upon P objection, despite D’s knowing waiver of conflict re: shared counsel with co-Ds in conspiracy).
· Reasoning for upholding trial court’s decision to deny substitution under 44(c)—deference to trial judge and danger of “whipsaw” if trial court cannot receive deference:
· if the trial judge upholds counsel, he can be reversed if D later claims conflict.

· if deny substitution, D can claim denied counsel of choice.
· Note:  
· Wheat was not decided on Constitutional grounds, so not binding outside of federal court(?)

· Creates potential for abuse by prosecutors to d/q good D counsel.  See pp260-61.
· If the court d/qs D counsel erroneously ( automatic reversal of conviction due to denial of counsel of choice.  U.S. v. Gonzalez-Lopez, U.S., p262.

· Prosecution Side (p263)

· Interested private parties cannot be appointed as special prosecutors.  Young v. US ex rel. Vuitton (US 1987)
D.  Civil Cases
· Disqualification

· Sixth Amendment does not apply and Due Process Clause has little relevance

· Civil disqualification orders are not subject to immediate appeal as a right.  p288.  Some courts allow appeal by permission of the district court judge.  Essentially, then, the only remedy is mandamus (suing the district court judge), but the scope of review on mandamus is very narrow, making such claims difficult to win.
· Transactional Work
· Unrelated matters—1.7(a)(1) still applies for adverse representation 
· Policy:  Don’t want to limit lawyers’ work unreasonably vs. protect confidences and trust of clients.
· Rule:  Non-adverse representation—e.g., adversaries in one matter represented by two different lawyers in the same firm on two non-adverse matters( no conflict b/c no threat to confidences or threat of significant betrayal.  See Calderon v. Micro Used Autos hypo, p279.
· But adverse representation on unrelated matter( conflict b/c still a client for purposes of Rule 1.7(a)(1).  See, e.g., Cinema 5, Ltd. v. Cinerama, Inc. (p280).
· Solution:  Negotiate consent.
· ** Exception for economic adversity only, per 1.7 cmt [10]( not usually a conflict, so does not usually require consent.
· Example:  IBM v. Levin (p280): Firm represents IBM on labor disputes.  Firm wants to represent Levin in unrelated antitrust lawsuit against IBM.  IBM moves to disqualify.
· D/qed b/c “directly adverse,” per 1.7(a)(1), and imputed per 1.10.
· Can resolve via consent and waiver under 1.7(b)?
· 1.7(b)(1) seems OK.  Three possible risk
· a) vigor of representation – real danger may be to Levin, if firm pull punches not to anger IBM. 
· b) revealing confidences – little risk, as unrelated.
· c) appearance of impropriety – possible, but weak factor.
· 1.7(b)(2)–(3) are easy, but IBM won’t consent, so no.
· Result allows IBM to behave opportunistically here.
· Class action special problems

· MR 1.8(g).  Aggregate Settlement Rule.
· “A lawyer…shall not participate in making an aggregate settlement…unless each client gives informed consent, confirmed in writing….”
· would seem to make any class action settlement unethical (as can’t get consent), but can argue preempted by Rule 23 in context.
· Judge monitoring role seems to substitute for consent.

E.  Malpractice Liability
· “Violation of a rule should not give rise to a cause of action…nor should it create a presumption… that a legal duty has been violated.  [The rules] are not designed to be a basis for civil liability.”  Preamble to MR.

· but cmt [10]:  “A lawyer’s violation of a Rule may be evidence of a breach of the applicable standard of conduct”
· In a negligence action, the presence of a conflict may shift the burden of proof.
· Malpractice suit – negligence suit with “reasonable lawyer” as standard of care.  

· Argument to the jury:  Unconflicted lawyers would not have breached the duty of care.

· Breach of fiduciary duty – distinct from malpractice
· Doesn’t require professional status; any agent can breach

· Some jurisdictions treat them interchangeable, but they are not.

· Elements of Malpractice
· Attorney Client Relationship (even if no retainer following consult)
· Lawyer negligence (or breach of contract)
· Not mere error in judgment
· Proximate cause of injury (e.g., lost claim)
· Example:  Miller committed legal malpractice by not adequately researching Mrs. Togstad’s claim re: her husband, then giving out legal advice and failing to inform P of statute of limitations
· Example:  Simpson v. James (5th Cir. 1990), p289

· Facts:  Law firm represented both the buyers and sellers in a transaction to sell catfish restaurant business.  Mrs. Simpson, who owned the restaurants, went to Ed Oliver, who had been her and her late husband’s atty for quite some time; Oliver helped her sell the restaurant to Tide Creek.  When Tide Creek had trouble paying the notes, David James (Oliver’s partner) restructured the note between Simpson and Tide Creek; doesn’t suggest accelerated debt.  Tide Creek went bankrupt, and Simpson sued Oliver, James, and their firm
· Holding:  James and Oliver acted negligently, did not adequately protect Simpson in this transaction.
· Reasoning:  
· An attorney cannot vie for the best deal for both sides in the deal.
· Restructuring a note is also a zero-sum deal (any gain on one side will equal the loss on the other side)1) Investors approach Oliver to buy. Attorney acting as a broker here. 
· Notes:
· Why does the conflict matter?  If negligent ( malpractice, regardless of conflict.  If not negligent ( not malpractice, regardless of conflict.
·  Perhaps the conflict contributed to the negligence.  Oliver and James were not free to try and get everything, because they had two clients with diverse interests.
· Conflict was burden shifting:  In order for a client to get money in a civil suit, he must prove harm.  Absent a conflict, it doesn’t look like malpractice.  However, b/c there’s a conflict, it looks more like malpractice (presumption of harm); attorneys must show it’s not!
· Usually, failing to avoid a conflict does not incur liability for damages.
· For malpractice (breach of professional duty of care) or breach of fiduciary duty
· Re: Third Parties – Atty owes a duty to a third party whom the attorney knows or should know would reasonably rely upon the reported information, if the third party did rely upon the report.  Petrillo v. Bachenberg (p752).
· (represents outer-bounds of 3dP liability due to unique facts of lawyer’s continued involvement)
· How to avoid:  Don’t make advisory statements.  Have qualifying statements (e.g., “This report is not intended to represent legal advice...”)
· (Prospective) Waivers of Liability
· Not effective, unless client independently represented.  1.8(h).
· Policy:  client can’t properly understand/ assess the risk.
· Prospective Conflicts Waivers

· Effective only to the extent the client understands the material risks.  Must comply with 1.7(b) test.  1.7 cmt. [22].
· Thus, waiver must first be consented to and in writing, and additionally:
· open-ended waivers:  consent typically ineffective. 1.7[20]
· unsophisticated clients:  consent typically ineffective.
· sophisticated client, specific wavier:  consent effective.
· independent representation always a plus.
· Policies:
· against waiver:  client does not understand risk
· in favor of waiver:  prevents opportunistic use of conflicts (e.g., IBM v. Levin); small clients better able to attract representation; client choice of lawyer.
· Transactional malpractice claim:  
· P must prove “but for” causation (i.e., the harm would not have occurred in the absence of attorney’s negligence), not just a “substantial cause.”  Viner v. Sweet, (Cal. 2003), p729
· But jxns mixed, p734.
· Damages for Malpractice
· Limit to punitive award--Talbot v. Skidmore – Skidmore failed to advise Talbot of her chance to obtain substantial punitive damages, and Talbot agreed to a settlement.  Skidmore objected to malpractice award for the amount of potential punitive damages b/c his negligent conduct was not willful and outrageous (the standard for punitive damages in a personal injury case).
· Wiggins v. Belinder – Belinder failed to make a motion that would have reduced the punitive damage award against Wiggins in McNeal v. Wiggins.  Belinder objected to malpractice award for the amount of extra damages b/c his negligent conduct was not willful and outrageous.
· Analysis:
· In favor of requiring negligent attorneys to pay punitive damages
· Deterrence
· Malpractice suit is for harm to client
· Against requiring negligent attorneys to pay punitive damages
· The policy behind punitive damages is for punishment.  Distinction between Wiggins and Talbot – Wiggins’ behavior created the case, but Talbot’s did not.  In a criminal case, a negligent attorney doesn’t have to serve the sentence (pay the client’s punishment).
· The few cases on this don’t distinguish between Wiggins and Talbot and tend to favor disallowing holding the attorney liable.
· Analogous situation – 
· Contingent fee arrangement where lawyer fails to file on time.  Malpractice suit finds client would have won $3M, but former atty objects that $1M would have been his fee, so he should owe only $2M.  But if client has to pay 1/3 to his new lawyer, he will only end up with $1M.  
· NY courts allow former lawyer’s fee to be credited against the damages.  Other courts do not.
· The American rule generally does not allow for payment of attorney’s fee.
F.  Imputation and Screening
· Conflict of one lawyer in firm under MR 1.7 or 1.9 ( whole firm is disqualified. 1.10(a).

· unless the prohibition is based on a personal interest of the prohibited lawyer and does not present a significant risk of materially limiting the representation of the client by the firm’s other lawyers.
· “personal conflicts” = family members, sexual relations, etc.
· Screening
· eg, in Fiandaca, the NHLA could have had one lawyer represent the inmates, another the school, and not allow communication between the two on the matter.
· - Thrust upon exception to hot potato rule.  When a conflict occurs due to action by a party other than the lawyer/firm (“thrusting the conflict upon a firm”)—e.g., a client’s merger.  When this occurs, the firm must get consent or w/d from representation.  Some courts allow the firm to decide, some allow the court to decide, and others say the party who needs the firm more remains a client.
· See also below – Successive Conflicts—C. Screening
V.  Conflicts: Successive Conflicts
A.  Generally
· Involve a former client and desire to represent a new client

· Rarely occur outside of litigation, which is nonconsensual (as a defendant)

· Standing to challenge – p326

· Policies: 
· Confidentiality: 
· Old client has interest in not seeing information used against it.  
· New client interest in using all available information to its own advantage; we don’t recognize this new client interest

· (Substantial relationship test is a proxy for having confidential information;  otherwise, clients would have to reveal the very info they want kept confidential in order to prove conflict).

· Trust and confidence of attorney client relationship
· Clients need to be comfortable with lawyer so as to be forthcoming

· Clients believe and law must promise that lawyers cannot later be in a position adverse to them in which the lawyer could use the information against them

· Protecting lawyer’s work against attack by the same attorney
· Lawyer could not properly seek to rescind a contract on behalf of one client that he wrote on behalf of a former client.  Rule 1.9 cmt [1].

· Ensures the value and quality of what the lawyer is hired to produced 

· Allow clients to have access to lawyers

· If successive conflicts were prohibitive, companies would hire the best firms once to prevent later representation adverse to the companies.

· Allow lawyers have a pool of potential clients

· Malpractice liability based upon successive conflict – p321

· If violate substantial relationship test ( breach of fiduciary duty.

· If use confidential info ( violation of obligation to protect it.

B.  Successive Conflict Rules
· 1) “Successive Conflict” = substantially related matter + materially adverse interests + no written consent.  MR 1.9(a).
· MR 1.9(a):  “A lawyer who has formerly represented a client in a matter shall not thereafter represent another person in:
· i) the same or substantially related matter in which 
· ii) that person’s interest are materially adverse to the interests of the former client 
· iii) unless the former client gives written, informed consent.”
· (MR 1.9, cmt. 2: “adverse” means “adverse to the client.”  Fine to take a later contrary legal position.
· 2) Even if no successive conflict, must keep and not exploit confidences.  MR 1.9(c).
· MR 1.9(c)   “A lawyer who has (or whose firm has) formerly represented a client shall not thereafter:
· (1) use confidential information to the client’s disadvantage except as these rules allow or if information generally known.
· (2) reveal confidential information except as provided by these rules.
· 3) “substantially related” = lawyer could have obtained relevant, confidential information.  Analytica.
· 4) Imputation.
· Under, MR 1.10(a), 1.9 conflicts imputed to the entire firm
· unless prohibition based upon personal interest + no substantial risk of materially limiting representation.
· 5) Can’t drop client “like hot potato” in order to turn concurrent conflict into permissive successive one (Picker, p323).  Violates duty of loyalty.
· Thrust upon exception, p325.
· Examples:
· Analytica v. NPD (7th Cir. 1983), p310 (Posner, J.) – NPD wishes to compensate Malec with stock, EE hires firm (S+F) to evaluate stock and draw up deal.  NPD pays them.  Representation ceases.  Malec then seeks to sue NPD on antitrust grounds
· 1) did S+F formerly represent NPD?  Malec hired them.
· Posner holds NPD had A-C relationship, as they were paying them, relying on the firm, acting as NPD’s agent.
· 2) Were the matters the “same or substantially related”?
· NPD argues one is employee benefits, the other is antitrust.
· Posner:  “substantially related” = lawyer could have obtained confidential information in the first representation that would be relevant in the second.
· satisfied here as S+F got information (market share, value of corp.) that may be helpful in antitrust case
· is this redundant?  Lawyer is already banned from using this information (MR 1.9(c)), which is the concern.
· but hard to trust the lawyer to follow the rules.  Temptation will be great, and would be hard to police.
· Hypo:  law firms represents public employees unions, argues publicly and adamantly for unionization rights.  Next represents Wal-mart (whose very anti-union).  Switches from a union to management firm.
· fine under MR 1.9(a), cmt. 2.  
· Hypo2:  IBM v. Levin variant.  Firm representing IBM on unrelated matter.  When Levin approaches firm, seeking to sue IBM, firm wishes to drop IBM in order to take the case.
· can’t “drop client like hot potato” in order to avoid conflict.
· Picker –  two law firms merge, and will now be representing two clients who are adverse (though the representation is in unrelated maters).  Firm then withdraws from one client, so as to eliminate conflict.
· Court made them withdraw from both, based on “hot potato” principle.
· Lateral lawyers 
· Arriving lawyers:  Usual conflicts (1.7 and 1.9) and imputation rules apply.  MR 1.10(a)
· Except, you only carry your own conflicts with you (ie., matters you worked on and have info on, not any matter the firm worked on).
· Leaving Lawyers:  No conflict unless “substantially related” + remaining lawyer has acquired information material to the matter.
· MR 1.10(b):  When a lawyer has terminated an association with a firm, the firm is not prohibited from thereafter representing a person with materially adverse interests to those of a client represented by the formerly associated lawyer, unless:
· (1) the matter is the same or substantially related; and
· (2) any lawyer remaining in the firm has information protected by Rules 1.6 and 1.9(c) that is material to the matter.
· Government Migration/Revolving Door:
· MR 1.11(a):  1.9 rules apply to lawyers (and nonlawyers) arriving from government positions
· i.e., cannot represent a private party in matter “substantially related” to government work without informed consent from government.
· BUT MR 1.11(b):  screening and written notice to the appropriate gov’t agency can prevent imputation to the firm.
· Rule 1.11 in practice:

· FDA, DOJ or other agency can consent to lawyer working on a matter in which lawyer worked substantially

· Will not work when confidential governmental information about other party was in play

· Screening allowed under 1.11(b); must keep screened lawyer away from fee
· But it’s a fig leaf –can just increase bonus at end of year

· Subsection (c): can’t use confidential info obtained in investigation against subject of investigation in private practice
· Policies

· Against allowing gov’t lawyers to move freely (via screen):
· We don’t want lawyers making decisions in government to enhance their post-government appeal to private employers (see GM).

· Government employees often have access to information that they otherwise would not and could use such powerful information to an unfair advantage.

· In favor:  

· We want lawyers to go into government services without fear that they won’t be able to find work when they leave.  If consent and screening were not allowed, firms wouldn’t hire former government lawyers because of concerns about imputation of conflicts.

· Cases: 

· Armstrong v. McAlpin, (2d Cir. 1980), p344: Altman worked for 9 years at SEC; supervised investigation of McAlpin and his companies.  Armstrong was named receiver of Capital Growth (to get  back as much $ as he can), which McAlpin allegedly looted.  Armstrong hired the Gordon firm as counsel, and Altman had been recently hired by Gordon.

· Altman was screened from any work on the matter.

· Court said firm can’t do work despite screening.  Circuit reversed this en banc and said Altman can be screened.
· NOTE: Altman’s conflict: Armstrong already has the SEC files (not confidentiality problem); BUT Don’t want government lawyers determining their office’s agenda with an eye on post-departure careers and what will make them valuable in the marketplace.

· GM v. City of NY, p348:  Reycraft worked for DOJ, supervised investigation of GM under antitrust law violations re city busses, then worked for NYC to pursue bus antirtust case against GM.  GM objected, DOJ consented, and NYC argued that Reycraft was “not switching sides” (still working for the gov’t).  NYC didn’t want to screen.  Court d/qed.  MR 1.11(a) would permit representation with DOJ’s consent.
· Court’s concerns:
· Government lawyer agenda setting for self-advancement (taylor investigations to get info valuable for future practice)

· While in government, Reycraft had access to GM info.  He can now exploit that info for a private client in his private practice.
· Armstrong different from GM?
· No threat to confidences b/c Armstrong already had the SEC files so he knew what Altman knew.
· Altman screened.  Screening was not a solution in GM b/c the city wanted Reycraft himself and not the firm.
C.  Screening of Lateral Lawyers
· MR 1.10(a)(2) (not in the Supp.) (allows screening as of 2009 and requires notice as a comfort to former client)

· (1)
· (a) Former client + substantial relationship + materially adverse interests?  1.9(a).  If no consent ( step 3.  If not or have consent ( new representation is fine.  or 

· (b) Former firm’s client + substantial relationship + materially adverse interests? 1.9(b) ( step 2.  If not or have consent ( new representation is fine.

· (2) Has atty rebutted the presumption that he obtained confidential information during firm’s former representation?  If so ( new representation is fine.  1.9(b)(2).  If not ( step 3.

· (3) 

· (i) screened?—the disqualified lawyer is timely screened from any participation in the matter and is apportioned no part of the fee therefrom;

· (ii) notice?—written notice is promptly given to any affected former client to enable the former client to ascertain compliance with the provisions of this Rule, which shall include a description of the screening procedures employed; a statement of the firm's and of the screened lawyer's compliance with these Rules; a statement that review may be available before a tribunal; and an agreement by the firm to respond promptly to any written inquiries or objections by the former client about the screening procedures; and

· (iii) certified compliance?— certifications of compliance with these Rules and with the screening procedures are provided to the former client by the screened lawyer and by a partner of the firm, at reasonable intervals upon the former client's written request and upon termination of the screening procedures.

· If so ( representation is fine.  If not ( d/q (absent consent).
· Majority Rule—presumption of shared confidences with new firm is irrebuttable
· (1) Substantial relationship between former and current matters (and material adversity)?  ( go to step 2.  If not, new representation is fine.

· (2) Has atty rebutted the presumption that he obtained confidential information during his former representation
?  If so, new representation is fine.  If not, then new representation is not allowed/new firm is d/qed (unless consent).

· Minority Rule (Cromley v. Board of Ed., 7th Cir. (1994), p331)—presumption of shared confidences is rebuttable
· (1) Substantial relationship between former and current matters?  If so ( go to step 2.  If not, new representation is fine.

· (2) Has atty rebutted the presumption that he obtained confidential information during his former representation?  If so ( new representation is fine.  If not ( go to step 3.

· (3) Has atty rebutted the presumption of shared confidences with respect to new client by showing effective screening?  If so ( new representation is fine.  If not ( d/q’n (unless consent).

· Restatement § 124(2)—allows rebutting of presumption via screening
· (1) Imputation does not require disqualification “when there is no substantial risk that confidential information of the former client will be used with material adverse effect on the former client because:


· (a) [insignificant material--] any confidential client information communicated to the personally prohibited lawyer is unlikely to be significant in the subsequent matter;

· (b) [screening--] the personally prohibited lawyer is subject to screening measures adequate to eliminate participation by that lawyer in the representation; and
· (c) [notice of screening--] timely and adequate notice of the screening has been provided to all affected clients.

· N.Y. Rule (similar to RST 124) (Kassis v. Teachers’ Ins. & Annuity Assn., (1999), p337:

· (1) Substantial relationship between former and current matters?  If so ( go to step 2.  If not ( new representation is fine.

· (2) Has atty rebutted the presumption that he obtained confidential information during his former representation?  If so ( new representation is fine.  If not ( go to step 3.

· (3) Has atty rebutted the presumption of shared confidences with respect to new client by showing effective screening and that the lawyer’s info is “unlikely to be significant or material”?  If so ( new representation is fine.  If not ( d/q’n of firm. 
a. Policy concerns

i. Lawyer mobility (Absent consent of new firm and allowability of screening, the lateral’s work history would travel with him and contagiously infect a new firm, giving firm’s a pause when looking to hire someone.)

· Client trust (not just violated by intentional revelation of confidential information but casual or accidental revelation)
VI. Entity Clients
· Model Rule 1.13:  Organization as Client

· A lawyer employed or retained by an organization represents the organization acting through its duly authorized constituents.
· If a lawyer for an organization knows that an officer, employee or other person associated with the organization is engaged in action, intends to act or refuses to act in a matter related to the representation that is a violation of a legal obligation to the organization, or a violation of law that reasonably might be imputed to the organization, and that is likely to result in substantial injury to the organization, then the lawyer shall proceed as is reasonably necessary in the best interest of the organization. Unless the lawyer reasonably believes that it is not necessary in the best interest of the organization to do so, the lawyer shall refer the matter to higher authority in the organization, including, if warranted by the circumstances to the highest authority that can act on behalf of the organization as determined by applicable law.
Notes:  

- Duty to inform on legal matters (not on pure business matters).

- Even when an Entity allegedly acts in its best economic interest, it is not allowed to commit crimes.

- Regulators view GCs as extension of the gov’t, due to gov’t understaffing and underresourcing and due to GC’s involvement in all matters.  Although lawyers argue against “deputizing” in-house lawyers b/c it could incentivize company officers to exclude the lawyers from information, such a result is not likely given the need for GC involvement in all matters.

- Lawyers are obligated to “report up.”
· Tekni-Plex, Inc. v. Meyner & Landis, [new Co./P/App’ee v. Law firm/D/App’nt],  (NY 1996), p535: new TP purchased the atty-client duties enjoyed by the old TP – thus, M&L, the old TP’s former lawyer, couldn’t be adverse to new TP by representing former owner
· Facts – Motion to disqualify counsel, in a dense context.  We have “old TP” owned by a sole shareholder named Tang.  Tang takes buyout and “new TP” is formed.  Old TP and Tang are represented by a firm, M&L.  In the sale, Tang warrants that TP is in compliance with all environmental laws, and promises to indemnify the purchasers if that’s not true.  After the deal is done, new TP discovers an environmental problem (with Sommerville plant), sues Tang in arbitration.
· Question: can M&L represent Tang?
· Holding – M&L must be disqualified from repr. Tang here.  Moreover, new TP gets confidences of the general business communications, but not of merger communications.
· Why does the judge disqualify M&L? ( Judge says, 8 yrs ago, M&L was representing TP on laminator (environmental) problem – then, M&L represented TP on the buy/sell.  And now, M&L is representing Tang on a substantially related matter.
· Tang argues that new TP was never the client.  But the judge says that when Acquisition bought the assets of old TP, the atty-client duty was one of the assets they bought.  So, new TP bought the atty-client duty enjoyed by the old TP.
· same bldg, the same assets, and the duty of a lawyer to a client is also property.
· Judge is saying that old TP’s atty would not be expected to oppose the new TP here, and Gillers thinks she’s absolutely right.
· Second part to this story: who gets the confidential M&L files?
· Tang does not get M&L’s files on old TP’s environmental problems
· Tang will be shut out of access to the firms files for everything until the negotiation for the M&A – on that the court votes for Tang. This period (3 weeks when the deal is being negotiated and at the closing) , in that work, M&L represented old TP and Tang – in that work, new TP or its predecessor was the opponent. 
· When ownership of a corporation changes hands, whether the attorney client relationship transfers as well to the new owners turns on the practical consequences rather than the formalities of the particular transaction.
· INTERNAL INVESTIGATIONS
· A lawyer who represents an entity and meets with constituents (e.g., as part of an investigation) does not want a plausible claim that a constituent is also a client b/c if the constituent’s and entity’s interests diverge, a disqualifying conflict will result.
· Rule 1.13(f) – “[E]xplain the identity of the client when the lawyer knows or reasonably should know that the organization's interests are adverse to those of the constituents with whom the lawyer is dealing.
· Rule 4.3 – Avoid by Upjohn warnings (“corporate Miranda warnings”) that make it very clear to the constituent that the individual is not the client, but the entity is.  Safest route – read from a prepared statement and have the individual sign it for the record.
· Downside:  may impede candor by scaring the person
· But attorney has some leverage—person can be fired if they don’t cooperate
·  When a lawyer represents an entity, all duties run to the entity, not to any constituents.  Only properly-authorized directors can speak for the entity.  Murphy & Demory, Ltd. v. Murphy, (Va. Ch. 1994), p561:
· Facts: One of the partners (Murphy) felt that his other partner was not pulling his weight and sought to establish his own company.  Pillsbury, the partnership’s law firm, aided Murphy in doing so.  Associates emailed the .  Rather than settling quickly to avoid a confidential agreement (in order to avoid publicity), Pillsbury defended the claim.  (Gillers believed Ms. Seimer made a poor judgment by not accepting her wrongdoing).
· Whistleblowing
· 1.13(b) mandatory reporting up
· “If a lawyer for an organization knows that an officer, employee or other person associated with the organization is engaged in action, intends to act or refuses to act in a matter related to the representation that is a violation of a legal obligation to the organization, or a violation of law that reasonably might be imputed to the organization, and that is likely to result in substantial injury to the organization, then the lawyer shall proceed as is reasonably necessary in the best interest of the organization.”
· “Unless the lawyer reasonably believes that it is not necessary in the best interest of the organization to do so, the lawyer shall refer the matter to higher authority in the organization, including, if warranted by the circumstances to the highest authority that can act on behalf of the organization as determined by applicable law.”
· 1.13(c): permissive reporting out: Except as provided in paragraph (d), if
· (1) despite the lawyer's efforts in accordance with paragraph (b) the highest authority that can act on behalf of the organization insists upon or fails to address in a timely and appropriate manner an action, or a refusal to act, that is clearly a violation of law, and 
· (2) the lawyer reasonably believes that the violation is reasonably certain to result in substantial injury to the organization, 
· then the lawyer may reveal information relating to the representation whether or not Rule 1.6 permits such disclosure, but only if and to the extent the lawyer reasonably believes necessary to prevent substantial injury to the organization.
· Claims against Entity by former in-house counsel (e.g., retaliatory discharge
·  Retaliatory discharge claim allows tort recovery when an employee is discharged for insisting on compliance with or the protection of an important public policy or legal obligation
·  “Contraindications”:  Dan Worzek, an Associate GC, discovers claims of harms caused by co.’s pharmaceuticals.  He alerts deputy GC Roswell Killington that the co.’s representation to FDA may have been misrepresentations.  Ros said no further action was needed.  Now feels he is being shut out of work (constructively discharged).
· 1) Does the jxn allow retaliatory discharge claims by an atty?  Assume that it does (every jxn except Illinois does)
· 2) What actions are protected by retaliatory discharge under the law?  Assume the issue is researched and Dan’s claim will fall under the protection if he is discharged.
· Notes:  Although having a r.d. claim possibility is better than the Illinois position, it is not a panacea.  E.g., if Dan were to be discharged, consider the resulting challenges—cost of an attorney, time expenses, need to find a new job, and reputational effects (e.g., company’s response that Dan’s discharge was due to incompetence).
· Considerations – Dan could be on the hook for civil liability for “saying nothing” to the proper authorities.  But providing his recommendations to Ros in writing could significantly escalate the work problem.
· Possible solution:  Privately memorialize each day’s events to use as evidence in the case of a later civil claim.
· Parent-Sub (Corporate Family) Conflicts
· Automatic privilege would be detrimental to corporate family arrangements.
· When representation of one member of a corporate family means the lawyer also represents one or more family members (ABA Opinion, p555):
· 1) by agreement express or implied; [large clients often seek this]
· 2) receipt of confidential information;
· 3) companies operated as alter egos;
· 4) integrated (the same or substantially the same) operations, management, counsel, and office;
· 5) (possibly) adversity to nonclient member (e.g., subsidiary) causing economic harm to another family member (e.g., parent) [Cf. Posner in Analytica].
· ABA says this is o.k. b/c lawyers can represent economic competitors.
· But this implicates a more direct harm to the client.
· Many courts recognize this prong if the economic harm is significant, due to issues of disloyalty.  See, e.g., JP Morgan Chase Bank v. Liberty Mutual Ins. Co., p557 (Davis Polk d/qed)
· To avoid problems, law firms have waivers or conditions in their retainer agreements.
· But may not be upheld by courts.
UPL:   The legislature cannot allow non-lawyers to perform legal work without bar oversight.  See Professional Adjusters, Inc. v. Tandon, (Ind. 1982), p691

Prospective client advice:  Express no opinion about the merits of the case (even if you think there is no claim) if you don’t want to accept it.  Togstad v. Vesely, Otto, Miller & Keefe, (Minn. 1980), p707.
� Usually proved with billing records or an affidavit indicating no work on the matter for the client.
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