Professional Responsibility Outline

· Sanctions for Violation
· Professional discipline

· Liability to client for malpractice or breach of fiduciary duty

· Liability to third persons

· Loss of fee

· Loss of client(s)

· Disqualification from representation

· Adverse publicity and embarrassment

· Discovery sanctions (e.g., Morgan Stanley & Kirkland)
· Lawyer Duties to Client

· Is there a client?

· Formation by contract

· Express

· Implied or through an agent

· Courts give weight to whether a person reasonably thought they were a client

· Relationship is ongoing until client should reasonably understand that he can no longer depend on it

· Can arise during preliminary consultations

· Court appointment

· Virtual Clients

· Competence: Lawyers must provide clients with competent representation (1.1)

· Requires legal knowledge, skill thoroughness and preparation reasonably necessary for representation

· Some states more specific (NH)

· Enforced by malpractice liability or ineffective assistance of counsel

· Confidentiality (1.6 and agency law) and Privilege
· Law of evidence privilege denies courts power to force the client or lawyer to reveal communications between them

· Does not apply when unnecessary third parties informed

· Ethical Privilege is broader; requires lawyers to not use info acquired from representation of client to disadvantage of client unless informed consent is given (1.8(b))

· Even after representation has ended (1.9(c))

· Exceptions to privilege

· Self-Defense and fee collection

· Anticipatory self-defense to prevent indictment ok

· Waiver

· By putting advice in issue

· By revealing

· By revealing to third persons 
· If hired to advance criminal goal, no privilege
· Lawyer may reveal privileged information to codefendants or a cooperating lawyer
· But neither client will be able to assert privilege in a conflict between the two of them
· RS allows joint-clients to agree that privilege will continue even in event of conflict (§75(2))
· Exceptions to confidentiality (1.6(b))

· To prevent reasonably certain death or substantial harm

· To prevent or rectify a crime substantially injuring financial/property interests in furtherance of which the client used the lawyer’s services

· To secure legal advice

· To defend self against criminal or civil claims

· To comply with law or court order

· Entity Clients (1.13)

· Three privilege tests

· Control group communications protected

· Subject matter test looks at nature and purpose of info (Upjohn/Federal)

· Found communications within scope of corporate duties for purpose of securing legal advice protected

· BUT: Some states have narrower version (Samaritan; finding employees whose conduct is not conduct giving rise to potential liability, no privilege) 

· Restatement Test: All communications between lawyer and agents of entity, if for purpose of giving entity legal advice, are protected.

· Agency: Lawyers conduct in scope of representation is attributable to client

· Barring ineffective assistance of counsel, the lawyer has full authority to manage the conduct of trial

· Vicarious admissions: Lawyer’s statements may be admissions of clients

· Must be assertions of fact inconsistent with assertions in subsequent trial

· Inconsistency must be clear, of a quality which obviates need for trier of fact to explore other events at prior trial

· Statement’s must be such as to be equivalent of testimonial statements by client

· Some participatory role of client must be evident

· Court must make factual determination that adversary’s proposed inference form inconsistency is fair a no innocent explanation for it

· Assertions in opening statements are judicial admissions

· Procedural defaults of lawyer attributable to client unless ineffective assistance of counsel

· Fiduciary duty: Lawyers must place clients’ interests above their own in representation and treat clients fairly

· When attorney enters into transaction with client, undue influence is assumed

· Loyalty: Lawyer must pursue and be free to pursue client’s objectives unfettered by conflicting responsibilities or interests

· Continues after end of relationship

· Diligence: Lawyer must act with reasonable diligence and promptness in representing client (1.3)

· Inform and Advise (1.4)

· Must inform client of settlement offers, failure to do so is malpractice

· Must inform client of plea bargain offers, failure to do so justifies post-conviction relief

· Must inform client of conflict of interest

· Autonomy

· Client’s

· Attorney must act in conformity with his instructions

· A defendant has a right to decide if lesser included offenses should be submitted to jury

· Defendant has right to testify

· Lawyer must obey lawful instructions in negotiation, settlement

· Lawyer’s

· No sixth amendment right for client to instruct counsel to raise issues on appeal

· Can refuse to participate in conduct he believes unlawful, even though could be legal

· Can decline to offer evidence that lawyer reasonably believes false

· Except testimony of a criminal defendant

· Can limit scope of representation if limitation would not impede competent representation (1.2(c))

· Judgment on an unsettled point of law is immune from suit as long as reasonable

· Client’s with diminished capacity (1.14)

· Generally, attorney should advocate any decision made by client. If conflict between preferences and best interests, attorney may inform court of need for guardian ad litem

· Terminating the relationship

· Clients may fire their lawyers for without cause

· But not because of discrimination

· Not when appointed to indigents (but can ask for new assignment)

· Not during trial because of delay

· Termination by lawyer (1.16)

· May need courts permission and may reveal client confidences to get it

· Protecting against outside interference

· In representing client, lawyer may not communicate about the subject of the representation with person he knows is other lawyer’s client without permission or court order (4.2)

· Knowledge can be inferred

· Cannot use third party to communicate, including assisting client

· Entity employee who may be client for privilege, may not be here

· Only corporate employees whose acts or omissions in matter under inquiry are binding on or imputed to corporation are

· Does not extend to former employees

· But can’t seek info lawyer reasonably should know nonclient may not reveal without violating confidentiality owed (RS 102)

· Restatement rule is different see §100

· Government party limited to any official who has authority to bind gov’t in matter that could be litigated

· Entity lawyer may request its employees refrain from voluntarily giving info, so long as lawyer reasonably believes that their interests will not be adversely affected (3.4(f))

· Does not apply to testers getting info normally given to general public

· Applies in criminal context, but not as stringently

· Can’t use phony subpoena to illicit info from represented defendant

· An attorney for the government shall be subject to State laws and rules, and local Federal court rules, governing attorneys in each state where such attorney engages in that attorney’s duties, to the same extend and in the same manner as other attorneys in that state.

· Privilege

· Lawyer can’t represent client if significant risk representation will be materially limited by interests of other clients, lawyer or 3rd person (1.7(a)(2))

Conflicts Involved if there is substantial risk that lawyer’s representation of client would be materially and adversely affected by lawyer’s own interests or duties to another current client, a former client, or a third person (RS §121)

· See also 1.7

· No mens rea requirement: may be violated unintentionally

· Except imputed conflicts (1.10(a))

· Usually can be contracted around; client can consent to conflict

· Model Rules
· 1.7: current client conflicts: the generic rule

· 1.8: special current client conflict rules

· 1.9: former client conflict rules

· 1.10: imputation rules

· 1.11: rules for former government lawyers

· 1.12: rules for judges (and law clerks)
· 1.13: rules for entity lawyers
· Even in absence of ethics rules, conflicts are prohibited by agency law

· Consequences of conflict

· Disqualification

· Fiduciary duty claims

· Fee disgorgement or forfeiture

· Adverse publicity

· Client relations

· Concurrent Conflicts of Interest: Between two or more current clients
· Lawyer-Client Conflicts (1.8(a, b, c, d)

· Full disclosure requires not only a full explanation of the divergence in interest between lawyer and client and an explanation about need to seek independent legal advice, but also detailed explanation of risks and disadvantages to the client that flow from the agreement.

· 1.8 duties may continue after close of matter lawyer was hired for

· Don’t loan or borrow money from client

· Investing in client company regulated by this rule. Prob’ly ok if public

· No defense that client was more sophisticated

· Breach of 1.8 can entitle client to void agreement

· Can’t acquire publicity rights before trial concludes (1.8(d))

· May result in ineffective counsel, but must affect performance

· But, lawyer can advance court costs and expenses of litigation, make repayment contingent on outcome or waive it altogether
· Rules for compensation from someone other than client 1.8 (f)
· No sex with client unless previous relationship existed (1.8(j))

· Conflicts are imputed (1.8(k))

· But when firms join for common interest in one case, courts will not presume information requiring disqualification was passed to other firms

· But: when one lawyer’s conflict is based on her personal interest, conflict will not be imputed if there’s no significant risk that the representation will be materially limited

· Client-Client Conflicts Criminal Cases

· Cuyler

· Cannot represent codefendants whose interests conflict

· Must inform court when such conflict arise

· Defendant must be given opportunity to show conflict impermissibly imperil right to trial

· If no objection raised at trial, defendant must show actual conflict adversely affected lawyer’s performance

· No need to show prejudice, court assumes

· Relied on Holloway

· Trial court’s failure to investigate alleged conflicts required reversal without any need to demonstrate prejudice (Holloway)

· But only where defense counsel is forced to represent codefendants over his timely objection (Mickens dicta)

· Clients can waive conflicts, but courts can refuse (and often will if worried about ineffective assistance of counsel) (Wheat v. U.S.)

· Prosecutors’ Conflicts: MRPC Rules (1.11, 1.12, 3.8)

· “The appearance of justice is as important as justices

· Prohibited from represetnting Gov’t in any matter in which they, their family or business associates have an interest (18 USC 208; Young) finding gov’t could appoint one with interest in trademark to prosecute trademark infringer)

· Client-Client Conflicts Civil Cases

· Absent evidence of true necessity, court will not permit meritorious disqualification motion to be denied for expediency unless it can be shown movant strategically sough disqualification in effort to advance improper purpose (Fiandaca)

· When conflict has been found, court must find adverse effect in refusal to disqualify counsel to retry whole case (Fiandaca

· Unrelated matters

· There is no conflict when the work each firm is doing will not threaten the confidence of either client in the matter in which they are adverse (Calderon)

· Class conflicts: court must certify that named class members will fairly and adequately protect interest of class

· Malpractice based on conflicts: plaintiff must prove: defendant owed duty, breached duty, breach proximately caused injury, damages resulted (Simpson)

· Advance consent to conflicts can be given, but is limited (1.7, comment 22)

· Insurance triangle: Insures duty to defend is broader than duty to indemnify

· When a claim within stated coverage has been made, insurer must defend

· To the extent insurer’s interest conflicts, defendant can choose his own lawyer to be paid for by insurer

· Advocate witness rule

· Model Rule 3.7 prohibits lawyers from acting “as advocate at a trial if the lawyer is likely to be a necessary witness.” 

· No distinction b/w for and against client. 

· Must be ‘advocacy at trial,’ doesn’t apply to pre-trial work. 

· 3.7(a) disqualifies lawyer personally, but not the firm. However, imputation still applies under 1.7 and 1.9. 

· Successive Conflicts of interest (1.9)

· Analytica v. NPD Research 

· Lawyer may not represent adversary of former client if subject of two representations is “substantially related.” If lawyer could have obtained confidential information in the first representation that would have been relevant in the second, even if he didn’t 

· Exception is the changing of jobs by lawyer with “screening.”

· Continuing Duty of Loyalty: Courts split on whether a lawyer of joint clients can side with one client over the other in later litigation. 

· Consequences of Disqualification

· Getting disqualified counsel’s files: Absent an identifiably tainted item, the courts have been disposed to allow turnover to successor counsel

· Violation of substantial r/l test subjects law firm to liability for breach of fiduciary duty and at the least will violate the lawyer’s continuing duty of loyalty. Could also violate obligation to protect information, if he used it. 

· Getting rid of a client (1.16)

· Law-firms economic interest not enough

· Advance consents can allow firm to drop client in event of conflict

· Successive conflicts can always be waived

· Imputation of conflicts when lawyers change firms
· It is presumed that the lateral lawyer has confidential information from all matters handled by her former firm

· Lawyer bears burden of showing he did not receive confidences by showing evidence of non-access (Cromley v. Board of Education)
· If the presumption of shared confidences not rebutted:
· Majority of jurisdictions and Rule 1.10(a) hold that lateral will share confidential information with new colleagues

· But screens are permitted when government lawyers (1.11) enter private practice, for summer associates and support personnel (1.10, comment 4)
· A substantial and growing minority of jurisdictions permit new firm to rebut the second presumption by screening the lateral lawyer immediately on arrival.

· In-between crowd (NY included): Ask if lateral’s info “unlikely to be significant or material?”

· Which rule applies? 8.5(b)

· Screening mechanisms

· Instructions banning info exchange.

· Prohibited access to files.

· Codes and locks on files.

· Prohibited sharing in the fees derived from such litigation.

· Rebuttability

· Model Rules/majority of jurisdictions reject rebuttability

· In 2nd Circuit: Presumptions, first rebuttable, second may be

· He shared info at his old firm

· He shared info at his new firm

· Restatement § 124 allows screening if info not likely to be significant. 

· Conflicts in government service

· Imposing limits on conduct of government lawyers based on earlier private representations. Rule 1.11(d).

· Lawyer may represent private client in connection with matter in which lawyer participated personally and substantially as public officer so long as appropriate govt. agency gives informed consent unless (1.11(a); Armstrong)

· He has confidential government information a person that could be used to its material disadvantage

· But firm can still screen

· Ethics in advocacy

· A lawyer’s representation of a client, including representation by appointment, does not constitute an endorsement of the client’s political, economic, social or moral views or activities 1.2(b)
· If client wants to lie and lawyer won’t let him – Prospective perjury (Nix v. Whiteside)
· Iowa decided:

· Conduct is ethical and reasonable, not ineffective

· No right to commit perjury so inability to do so cannot be prejudicial
· Model Rule 3.3

· Fradulent

· Other options

· If client can’t be stopped, elicit and argue perjured version of facts – no court has allowed

· If prospective, don’t call client to testify

· If surprise, stop questioning on topic, don’t argue in summation

· If concluded, don’t argue in summation

· Narrative: Just let client tell version of facts and don’t argue in summation

· If a witness evades, it is the lawyers responsibility to recognize the evasion and bring the witness back to the mark

· But: even literally true answers may, when viewed in the larger context, be found to be perjurious because of the state of mind of the witness when giving his answers

· Many jurisdiction forbid lawyers to exhibit bias in professional activities

· May lead to reversal, but is not per se incurable

· Boundaries of proper argument

· Subin proposes a rule forbidding lawyers who know beyond a reasonable doubt that a fact is true “to attempt to refute that fact though the introduction of evidence, impeachment of evidence, or argument.”
· Mitchell claims we should only ask jury to accept inferences from facts, so not lying
· Rule is that lawyers can argue for an inference, even if they know it is not true

· Unless they are a prosecutor (at least in 9th circuit)

· BUT: they can’t argue for an inference they don’t does not follow from the facts

· Lawyer’s responsibility when coming into possession of real evidence
· It is unethical to help a client hide the fruits or instrumentalities of a crime where continuing possession of both is independently criminal (In Re Ryder)
· Lawyers also can’t obstruct access of others to evidence by taking it into possession (3.4(a))
· Outside Model rules, not clear whether it is legal to take possession of items not illegal in themselves

· Federal obstruction statutes
· Official proceeding need be only foreseeable

· It’s a crime to destroy, conceal or alter even inadmissible evidence (or attempt to do so or persuade someone else to)
· Attorney client privilege
· When defense counsel removes or alters evidence, statutory privilege doesn’t bar revelation of original location.
· A lawyer can escape the turnover obligation by not taking possession of item. No duty to reveal location.
· Negotiation and Transactional Matters

· 1.16a, 1.2d, 4.1, 1.6b, 4.4a

· If lawyer has duty not to assist fraud, a duty not to reveal confidences (1.6) and a duty to withdraw from representing a client who is committing fraud (1.2(d), 1.16(a)(1)) , he must make a noisy withdrawal by disaffirming an opinion or document (4.1 cmt 3)

· New York provides: Confidences or secrets to the extent implicit in withdrawing a written or oral opinion or representation previously given by the lawyer and believed by the lawyer still to be relied upon by a third person where the lawyer has discovered that the opinion or representation was based on materially inaccurate information or is being used to further a crime or fraud.”

· In securities transaction, a lawyer must provide complete and non-misleading info on subjects on which he undertakes to speak

· Those to whom the misleading info is given can rely on that info

· Unless lawyer proves it is unreasonable to rely on it

· A lawyer’s misrepresentations are action unless relying on them is reckless

· Silence absent duty to disclose does not violate §10b-5 (Schatz v. Rosenberg)

· Transactions with unrepresented Persons: Attorney must explain that he is representing adverse interest, the material terms of documents drafted for the client so that opposing party fully understands actual effect. Avoid appearance of representing adverse interests.
· See also 1.7, 4.3
· Entity lawyer should explain role when dealing with agents of entity and knows or should know their interests are adverse to entity’s (1.13)
· Lawyer’s have a right to rely on material misrepresentations of opposing counsel
· Clients relying on their lawyer reliance, or lawyers themselves can bring claims against the misleading opposing counsel
· Must disclose the death of a client. Rule 3.4(a) and Rule 8.4(c)
· Lawyers for entities 1.13

· Lawyer represents entity

· Must report known violations of legal obligations to higher authority in corporation.

· If highest authority in org. will not act on information, lawyer may reveal info to protect organization from SUBSTANTIAL harm, but this doesn’t apply when representing organization in investigation or defending it

· A new company taking over for an old company can conflict out a firm that represented old company when the matters involved are substantially related and the interests of the company and the firm’s current client are materially adverse
· Where efforts are made to run preexisting entity and manage its affairs, successor management stands in shoes of prior management and controls attorney-client privilege with respect to matters concerning company’s operation
· But: privileged info regarding merger negotiations still privileged for sole shareholder
· Corporate officer will enjoy privilege along with the company if he can establish his communications were part of a joint rep. Bevill Test…

· Approached counsel for legal advice.

· Individual capacity not representative.

· Counsel saw no conflict b/w reps.

· Conversations were confidential.

· Substance didn’t concern matters within company.

· Members of Corporate Families

· Rep for “family” members if agreement, implicit or otherwise, companies are alter egos, integrated ops and mngmt, same in-house legal staff, or confidential info acquired in course of other representation.

· Company’s lawyer must stay neutral in contests for control

· Emerging rule against dual representation in all derivative actions

· Can plaintiffs require corporation’s lawyer to give them privileged info?

· Shareholders must “show cause” why no privilege

· Balancing Test

· Sarbanes Oxley § 307

· Lawyers must squeal in re “material violations of securities law as branch of fiduciary duty.”

· Corporation is client. Duty is protect client against misconduct of agents.

· Reporting up requirement for lawyers transacting any business with SEC.

· Material violation = credible evidence, based upon which it would be unreasonable, under the circs, for a prudent and competent attorney not to conclude that it is reasonably likely that a material violation has occurred, is going, or is about to occur.

· Amendments to 1.6 expand exceptions for permitting revelation of client confidential info to third persons. Rule 1.13 strengthens reporting up “obligation.” Presumptive unless the lawyer reasonably believes that it is not necessary in the best interest of the org to do so. Applies to all lawyers for org clients.

· Admission to the bar

· Can’t exclude for discriminatory reasons

· Can exclude residency only for a compelling reason narrowly tailored

· But can require an in-state office and work

· Limits on # of times exam can be taken allowed

· Many states have character inquiries. Look into:

· Mental health, honesty, integrity

· Can prohibit for
· Misuse of moot court funds: In re Mustafa 

· Lack of candor in the admission process

· Ignoring financial obligations including child support: Risky

· Criminal charges or convictions

· Academic discipline
· English fluency
· Multijurisdictional practice

· No right to pro hac vice admission

· Unauthorized practice of law in another state

· Sufficient if activities in the state created a relationship with the state client that included legal duties

· Fortuitous or attenuated contacts not sufficient

· Exception for in house lawyers in some states

· Consequences

· Forfeiture of fee

· Client may recover fees for services limited to state it was authorized to practice in

· 5.5 Took up issue of unauthorized practice of law

· 8.5 allows discipline for violation of model rules in home or host state

· Things not to do
· Have a letterhead with your name and an address in a jurisdiction in which you are not admitted without an *

· Imply (let alone say) that you are admitted where you aren’t

· Go into a court where you are not admitted without seeking PHV admission

· Have a permanent law office in a place where you are not admitted

· Do things you have to be a lawyer to do while awaiting admission even if you are admitted elsewhere (but what can you do?)

· Help anyone who is not a lawyer in the jurisdiction do any of these things (i.e., aiding UPL)
· Court not legislature determines what is the practice of law and what is not

· Malpractice
· Elements of legal malpractice claim
· An attorney-client relationship

· Though lawyers sometimes also have duties to third parties

· Beneficiary of a will

· Opinion letters

· The attorney acted negligently or in breach of contract

· Lawyers must exercise the care that an ordinarily prudent lawyer would exercise

· Mere error of judgment is not malpractice

· Judged by local standards

· Lawyers will be judged by standard of specialty they claim
· The defendant’s actions proximately caused the damages

· In litigation malpractice, plaintiff must establish that but for the negligence, plaintiff would have obtained a more favorable judgment or settlement in the action in which the malpractice allegedly occurred (Viner)

· In transactional matter, plaintiff can also show negligence was a concurrent independent cause

· In fiduciary breaches, courts have applied a substantial factor test instead.

· No need to show damages or causation for disgorgement, sufficient to show breach of fiduciary duty

· Fees may be retained only if the fiduciary, notwithstanding his breach, conferred benefit

· But for the negligence, the plaintiffs would have won the underlying case
· A lawyer who defrauds a client or breaches fiduciary duty to the client will be liable for that conduct

· Sex with clients can be a breach of fiduciary duty

· May be subject to vicarious liability if partner engages in malpractice

· Proving malpractice

· Lay jury can’t ordinarily be expected to know standards of lawyers in relevant communities

· But when default is so obviously improper, no expert required

· Violation of rules regulating conduct of lawyers my be evidence of standard of care (RS 52(2)

· But not conclusive

· In Criminal cases

· Plaintiffs may negate the sole proximate cause bar to their claim for legal malpractice in connection with that conviction only if they have been exonerated

· It is the illegal conduct rather than negligence of convict’s counsel that is the cause of any injuries flowing from the conviction

· Duties to third parties

· Depends on balancing attorney’s duty to represent clients vigorously with duty not to provide misleading information on which third parties foreseeably will rely

· Attorneys may owe duty of care to non-clients when the attorneys know or should know that non-clients will rely on their representations and are not too remote to be entitled to protection

· A lawyer should reasonably foresee that third parties will rely on an opinion letter

· RS 73

· Other theories of 3rd party liability
· Assisting client fraud

· Negligent misrepresentation (opinion letters; Slotkin at p. 664)

· Fraudulent concealment in discovery

· Abuse of process; malicious prosecution

· Responsibilities of lawyers as escrow agents
