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I. Introduction (and Conclusion)
a. Basic Documents
i. Declaration of Independence (7.4.1776) (P1):  
1. Dissolving political bonds to assume “separate and equal status” to which we’re entitled, but giving our reasons out of respect for “the opinions of mankind.

2. “We hold these truths to be self-evident, that all men are created equal, that they are endowed by their Creator with certain unalienable Rights, that among these are Life, Liberty and the pursuit of Happiness.  That to secure these rights, Governments are instituted among Men, deriving their just powers from the consent of the governed” and that when they “become destructive of these ends” the governed have the right to alter/abolish.

3. The reasons:  The King has not assented to laws, has not allowed for representative government, has attempted to prevent population of the U.S. by obstructing naturalization, employs judges only at-will, attempted to make the military supreme over civilian gov’t, has impressed Americans, etc.
4. The British people are enemies in war but friends in peace.

5. The Congress dissolves the colonies’ allegiance to Britain and proclaims the powers to “levy War, conclude Peace, contract Alliances, establish Commerce” and do sovereign stuff.
ii. U.S. Constitution (summarized throughout)
b. Theory
i. Primus’ class intro:
1. Constitution = how something is put together (taken as normative).

2. Sovereignty resides somewhere in every gov’t.  In ours, it is in “the people” – the “first big innovation” of U.S. Con Law.

a. The gov’t does not equal the people, so even all 3 branches together aren’t sovereign.

b. Hence, the government is one if limited, divided, and delegated power/sovereignty.

c. Unlike in other places, sovereign and government aren’t the same.  

d. Democracy here means the people rule the gov’t (not people = the gov’t).

3. Why have one?  Three major reasons:
a. To stop abuse of minorities (internal limits on even that).
i. Major Q: Why limit what a maj. can do in a democracy? The Countermajoritarian Difficulty.
b. In private law language, to get rid of agency problems and keep the principal – us – in control.
c. As a pre-commitment strategy – tying ourselves to the mast (The Odyssey).

i. This is about time – past sanity prevailing over future tumult.
ii. But it creates legitimacy problems, and the possibility of amendment is too remote to entirely correct them.

iii. Another major problem: The Intertemporal Difficulty.

iv. May collapse into minority rights.

d. (Why written?  To prevent conflicts over its contents.)
4. Constitutional Law is the law of gov’t, and includes 3 relationships:
a. Federal/state

b. Intra-branch

c. Gov’t/individual

ii. Federalism & Separation of Powers 
1. Articles of Confederation (1777) (P6)

a. Created for common defense.

b. This gov’t did not work well.  No taxation power or enforcement ability – totally state-dependent.

c. Sovereignty in the states, with one vote each.  States retained all powers not expressly delegated.

d. Only amendable unanimously.  “The Union shall be perpetual” unless unanimously changed/dissolved.
i. So the Constitution was illegal, b/c it only required 9 states.  But legitimate.  That’s revolution.

e. The Congress had “sole and exclusive” power to declare war and make treaties.
2. The Convention: 

a. 55 young, landed, white men.

b. The question of Congress’ election:

i. The Virginia Plan: Very powerful bicameral Congress, proportional to population.  Would choose the other 2 branches; could reject state laws as unconstitutional.

ii. The New Jersey Plan: Similarly powerful unicameral Congress, with one vote/state

iii. Note the conflict is not about centralization of power – it’s about balance in power btwn states.

iv. The Connecticut Compromise:  One house resembling each (one of the 2 big compromises of the drafting, we know the second…) 

3. Ratification: Long campaign including publication of the Federalist “Op-Eds” by Madison, Hamilton, Jay.
a. Between the Federalists (pro-central-government, later split into Feds and D-Rs) and Anti-Federalist (a la Patrick Henry) – not parties, just intellectually in agreement.

b. Federalist #10:  Madison, “Utility of the Union as a Safeguard Against Domestic Faction” (1787) (B14): 
i. Popular governments deadlock and break down because of faction.

ii. Public good and minority rights are disregarded in favor of desires of majority coalition.
iii. Faction = a group of citizens (whether maj or min) “united and actuated by some common impulse of passion, or of interest, adversed to the rights of other citizens, or to the permanent and aggregate interests of the community.”
iv. Could be cured by removing its causes (impossible given liberty and homogeneity, and especially given differential property holdings), or its effects. 

v. To remove effects:
1. Minority factions will be stopped by the “republican principle”: Majority can vote it out.
2. But majority factions cannot be stopped this way (or at all, in pure democracies).

3. But we are a republic, which means 1) delegation (representation) and 2) larger size.

a. Delegation means the decisionmakers will be better informed/wiser (partly b/c of larger # of voters they must appeal to)
b. Large size means you can’t get a majority faction – too many diff’t interests
c. The problem of “remove” of the nat’l gov’t is solved by federalism

d. Theory at the time was that only small, homogenous communities could self-govern.

4. This means creating/taking advantage of collective action problems!

5. And that the federal gov’t will be less factious than the states.
c. Federalist #51: Madison, “Structure of Government Must Furnish Checks and Balances” (1788) (B21):
i. Members of the 3 dep’ts should have little control over each other and should be appointed by the people.
1. Matters less for judges, who need to have qualifications and won’t be beholden to whomever selected them, anyway.
ii. “Ambition must be made to counteract ambition.”
iii. To create a gov’t that can control the governed and itself, private interest must be made to support public rights.
iv. The legislature has the most power so is itself divided.
v. Federalism provides a “double security” – the two levels should check each other.

vi. Given these protections against gov’t, how do we protect minorities against majorities?
1. One possibility: Create something that can trump majorities (not necessary, b/c…)
a. No “outside will.”  The whole gov’t comes from society.

2. Second possibility: Keep society very plural (too many divisions for maj to form) (the federal principle).
a. But note he gave in to the Bill of Rights!
iii. Matters of Interpretation

1. Questions a theory must answer, according to Primus:

a. Should one be a formalist or a realist?

b. How important is 
i. text, 
ii. history, 
iii. good policy, 
iv. justice?  
c. Do we trust legislatures or judges or if both, when?  (Who decides?)
d. Why is a Constitution, written and approved by people long dead, legit over us?
2. Levinson, “Constitutional Faith” (P183):
a. Analogizes constitutional interpretation to interpretation of the Bible by Protestants and Catholics.
b. Question One:  What sources do we use?
i. Protestant Answer:  The text.  Not tradition.
1. Some Constitutional “Question One Protestants”:  Black, Douglass, Iredell, Scalia, Roosevelt
ii. Catholic Answer:  Text + unwritten tradition. 
1. Some Constitutional “Question One Catholics”: Frankfurter, Chase, Dworkin, Harlan, Marbury, McCullough
2. Tough to categorize:  Thomas’ originalism (text + tradition at time of writing); Ely (textualist for close-textured things, externalist for open-textured).
c. Question Two:  Who interprets them?
i. Protestant Answer:  The People.
1. Some Constitutional “Question Two Protestants”: Black, Douglass, Roosevelt; if people = leg, Holmes, Frankfurter, Scalia, McCullough, Katzenbach (Brennan), PQ doctrine, Luther
ii. Catholic Answer:  Institutions (priests/judiciary).
1. Some Constitutional “Question Two Catholics”: Chase, Dworkin, Marbury, Kennedy
2. Tough to categorize:  Blackmun (Catholic in privacy rights cases, Protestant in federalism)

3. Ely:
a. Some constitutional provisions beg for outside content, but allowing judges to add this substance is an enormous problem for democracy. 
i. Asking what our country’s substantive values are is the wrong question.
b. So judges need to add the substance of democracy - process should be their touchstone (and most of Const is about that, anyway).
i. Racial discrimination is about process, abortion is not. 

ii. He thinks this solves the counter-majoritarian difficulty. 

4. Dworkin:
a. We don’t have consensus on process, either, and evaluating it requires substance.
b. Plus, if Ely says race discrim is wrong (when a utilitarian would say it’s sometimes the net beneficial outcome – white prefs), he must be making a substantive judgment.
i. The judgment that racial equality somehow overcomes utility, but abortion doesn’t, is substantive.

Structure of Government
II. Role & Limits of SCOTUS
a. Judicial Review
i. Article III
ii. Marbury v. Madison (1803) (B29)
1. History/Facts: 
a. Adams ( Jefferson: The world’s first peaceful succession between people with different political ideas.  (Federalists, following Hamilton (Adams), and Democratic-Republicans, following Madison (Jefferson)).
b. Madison is J’s Secretary of State.  Marbury was appointed a Justice of the Peace under Adams (many of these were created in attempt to control courts) and Madison won’t give him his commission.  Marbury files writ of mandamus (direct writ to SCOTUS seeking to compel gov official to act).  Jefferson wdn’t let the (Federalist) courts meet after taking office in 1801 until 1803.  
c. Note that the consequences of a win for Marbury could be executive disobedience of SCOTUS.
d. State courts may have been reviewing legislative acts – or Marshall may have invented it.
2. Marshall’s Opinion:
a. Does Marbury have a right to the commission?  Yes, it vests before delivery (hard to enforce!).
b. Does he have a remedy?  If this were just a political office answering to executive, he wouldn’t, because the act of the executive denying him the commission would be in its discretion (can’t sue the Pres for vetoing something).  But Legislature puts duties on Justices of the Peace, so he has a property (employment) right in it.  (Individual right, not Political Question – but wouldn’t some political questions affect/deny rights?).  
c. Is mandamus the right remedy?  It’s the right writ, but are we the right body? Here’s the meat. 
i. Art. III grants original jurisdiction for some things (not including mandamus) and appellate for others.  Congress gave SCOTUS original jurisdiction to take writs of mandamus in the first Judiciary Act.
1. Marshall finds that Art. III § 2 cl. 2 gives all the original jurisdiction the Court can have, or it would be pointless to make the original v. appellate distinction at all.
2. So the grant in the Judiciary Act is unconstitutional and Marbury can’t get his remedy.
3. Ways of reading these authorities (P7):

a. Art. III § 2 cl. 2:  1) (Marshall) SCOTUS has original j. in a few listed cases and appellate in all others; Congress can’t give it more original j. b/c the clause says “all other cases” are appellate.  2) Art. III gives some of both; fact that it gives appellate jurisdiction sometimes doesn’t mean Congress can’t expand original.
b. Judiciary Act: of 1789 § 13: 1) (Marshall) The court shall have appellate jurisdiction in [situations listed below], and jurisdiction (original or appellate) over writs of mandamus.  2) The court has appellate jurisdiction over situations including mandamus.
c. He could have 1) read the Act as he did but the Constitution otherwise, and issued the writ, or 2) read the Act otherwise and avoided the constitutional question.

ii. Then, we get tons of dicta about why Courts, not Congress, can interpret the constitution:
1. It’s dicta because he didn’t say Congress misinterpreted the Constitution, he said the Act conflicted directly, so even if Congress had interpretive power, the Act is invalid. (??)
d. Marshall’s reasons for judicial review:  “It is emphatically the province and duty of the judicial department to say what the law is.”
i. Judicial role (little explanation)
ii. Supremacy clause

1. But why should a court, not Congress, decide whether the Const. and a law conflict?

iii. Argument from principle of separation of powers

1. Impliedly, Congress has the purse and the executive the sword, so per Hamilton, courts are “the least dangerous branch.”
2. If some branch gets the last word, why the Court not Congress?  Because it will check itself in the future?  Congress does so too (arguably more).

a. Does anyone have to get the last word?  We have 9 circuits and 50 states.

3. Or because there are lots of other checks on the Court but less on Congress.

4. Congress writes the law – get another actor in there (a second opinion).

iv. Jurisdiction over cases “arising under” the Constitution

1. But Congress itself can limit this (except the narrow areas of original jurisdiction)

2. Could “cases arising under” mean statutes, not just disputes btwn. parties?

3. If this is an “ancillary power” argument (we must interpret to decide), it’s departmentalist.

v. Judicial oath (Congress takes it too)
1. This could just mean: I won’t violate my judicial oath and follow this law by making an order under it.  You do what you want, Congress and Executive.

vi. The Constitution is written

1. Wouldn’t be if it weren’t meant to be applied by someone

3. Policy: 
a. Against: The Countermajoritarian Difficulty (courts are undemocratic)
b. For: Precommitment; Checks and Balances, Minority Rights
4. Anyway, judicial review is now part of the constitution (“how we do things around here”).  
iii. Cooper v. Aaron (1958) (B57):  
1. Facts/History: Gov. Faust claims (in the case of the Little Rock Nine) that the Court (in Brown and following cases) can’t make him interpret the Constitution to prevent segregation.  
2. Court takes the strong version of Marbury:  Where there are conflicting interpretations, Court’s controls.  Not departmentalist.  Judiciary is the supreme interpreter.   
a. Canada is departmentalist – Parliament can interpret over Court (only done once).
3. Where does the executive come in?  Should Presidents veto unconstitutional laws?  Refuse to enforce them?  What if the Court has upheld a law but he still thinks it’s unconstitutional?
iv. Hand, “The Bill of Rights:” He doesn’t want “a bevy of Platonic Guardians” – that would be undemocratic.
b. Congress Strikes Back: Limiting the Court’s Jurisdiction
i. Ex Parte McCardle (1869) (B83):
1. Facts/History:  McCardle was held by the military in Mississippi post-Civil War and filed for habeas, challenging gov’s ability to impose military gov’t.  Congress then repealed the 1867 habeas Act he’d filed under (over executive veto on constitutional grounds).
2. Court: Not only do we assume Congress “excepts” everything it doesn’t grant, but this is actually an exception from a positive grant.  We cannot have jurisdiction based on the Act.
3. Today, we read appellate jurisdiction to include only that expressly granted by Congress, even though the language of § 2 cl. 2 is that SCOTUS has appellate jurisdiction and Congress can make “exceptions” from it.

4. No obvious limits in const. to what Congress can take away, but we have a sense that some must be sacred. 
a. At the least, the Court must retain some appellate jurisdiction, since it’s mentioned in the text. 
5. In Habeas cases, argument is that the prohibition of suspension of habeas (Art. I § 9 cl. 2) means courts have jurisdiction over it otherwise; in McCardle Court said (dicta) that removal of the habeas power that flowed from appeals from the Circuit Courts didn’t mean removal of all habeas jurisdiction.  Unsettled issue.
ii. DeLay’s Threat (School Prayer) + The Graham Amendment (Guantanamo) (Jurisdiction-Stripping Bills)
1. Many threats, none has ever passed (until Graham).  Debate rages about an independent source for habeas (but less so for other types of review – these are more clearly repeal-able).
c. The Court Checks Itself: “Political Questions”
i. Primus’ intro: PQ is one of many doctrines by which Court limits itself.  Others include foreign affairs and the “passive virtures” (standing, ripeness, mootness, etc.).  Related conceptually to case-or-controversy requirement, but without textual constitutional basis.  Could just deny cert, but doctrines create more certainty ex ante.
ii. Luther v. Borden (1849) (B134): 
1. Dorr Rebellion in RI leads to prosecutions which are challenged under the Guaranty Clause (Art. IV § 4) (saying gov’t of RI isn’t Republican and can’t prosecute them and asking SCOTUS to enforce).
2. Court: Recognition of a state gov’t is a political question for Congress.  Congress must choose which gov to recognize, and this recognition = republicanism.  Why, when SCOTUS is also part of the federal gov’t supposed to guarantee republicanism?

a. Congress will have to deal w/the state gov’t
b. Congress (while not sovereign) is closer to the people
c. If decision is arbitrary, better it not come from a court?
iii. Baker v. Carr (1962) (B119):
1. Claim of vote dilution (14 Am. EP) in drawing of legislative districts challenged as political question.
2. Court (Brennan):  This is justiciable (not a PQ).   It is also not a Guarantee Clause case by another name (e.g., Luther doesn’t control)
a. To differentiate Luther:  The question was entirely internal to the state, the state courts had refused to decide the issue, a decision not to recognize the gov would produce chaos, and only the Guaranty Clause could be invoked to ask SCOTUS to decide.  Here, the 14 am is available, and considering whether the Q is “political” anew (without worrying about Luther), court finds it’s not (judicial standards for EP are familiar and no co-equal branch would be embarrassed by court’s decision).
3. What is a PQ?
a. Something committed to the other branches or unsuitable for judicial resolution.  
b. Other possibilities: need to avoid conflicting pronouncements from diff’t branches (when would that be a “need” – Bush v. Gore?) or need for adherence to a political decision already taken, or impossibility of deciding case w/out deciding a policy question first.
c. Not just a “political case.”
4. Results of the case:  Redistricting cases are a “competence” morass.  Soutar (in Nixon) suggest that Luther would’ve been better decided not on PQ basis, but as an interp of the Guaranty Clause itself – that courts would generally defer there for federalism reasons.  
iv. Nixon v. United States (1993) (P12): 
1. Federal judge is impeached; challenges the procedures in court (Senate didn’t try him in full).  
2. Court (Rehnquist): Political question – Constitution leaves this “solely” to the Senate.
3. But doesn’t that just mean vis-à-vis the House?
4. White/Blackman concurrence:  Not a PQ, because it’s a procedural (not policy) issue, but on the merits he was tried in full.
5. Soutar concurrence:  This was a PQ.  But in other cases, PQ should give way to a burning need for a court to decide an issue.  (But then aren’t we evincing lack of belief in the principles behind the doctrine?)
III. The Powers of Congress

a. “Necessary and Proper”
i. Article I
1. Art 1 § 8: enumerated powers + the necessary and proper clause (cl. 19).  The federal gov’t is one of limited and enumerate powers, unlike the states.    
2. Everything not given to the federal gov’t reserved to the states by 10th Amendment.  
3. Hamilton argued against a BOR because specified limits on federal gov’t might lead to assumption that those were the only limits (opposite of § 8 list as only power).  He was right…
4. § 9: specific limitations.  Why?  Extra protection (original, proto-BOR).
ii. McCullough v. Maryland (1819) (B61):
1. Facts: Maryland sued Bank of the US for not paying its taxes, and argued Congress didn’t have the power to establish it in the first place.
2. Court (Marshall): 
a. Recognizes constitutional practice:  “An exposition of the constitution, deliberately established by legislative acts, on the faith of which an immense property has been advanced, ought not to be lightly disregarded.”  (So one reason weighing against change: reliance).
b. Notes that the bill was extensively debate by political branches.  (Second reason: Cong’s interp).
c. But it was constitutional when passed, anyway.
i. Not enumerated, so it must be in the necessary & proper clause (Art. I § 8 cl. 19).
d. Marshall’s reasons:
i. Policy: Overall, he’s being more contextualist than textualist.  Why does he want this result? 
1. Congress needs to function, and (he hopes) America’s getting big.
2. The Constitution needs to last (sounds like Canada/SA organic idea).
ii. Language: Necessary, esp. as paired w/proper, couldn’t mean absolutely necessary.  More like suited to the enumerated ends than the sine qua non of them.
1. The term absolutely necessary is actually used elsewhere in the doc (weak, says RP).
2. And incidental powers were explicitly forbidden in Articles but aren’t here.
3. But (counterarg), Pres has powers he considers necessary – Congress has only those (objectively?) necessary.
a. These things only go so far.  The document isn’t omniscient.
iii. Structure (Text): Clause 19 is in § 8 (powers) not § 9 (limitations).
iv. Structure (Government): (The reliance and debate points above are small-c structural).
1. Julie adds a departmentalist argument:  You interpret in your sphere, Art. I is for Congress?
v. Pragmatism?: “It is a constitution we are expounding” – it can only give broad outlines; details must be read in (hence the list of the most important limitations along with (the most important?) powers).  In contrast to a statute (but is the point of a constitution not to be too flexible?)
1. Listed powers including laying and collecting taxes; borrowing money; regulating commerce; declaring/conducting war; raising and supporting armies/navies all helped by a bank. “Ample means” for their execution – though only the ordinary means of execution – must be granted.

e. So, the test for the N&P clause: “Let the end be legitimate [enumerated], let it be within the scope of the constitution, and all means which are appropriate, whiach are plainly adapted to that end, which are not prohibited, but consist with the letter and spirit of the constitution, are constitutional…”
i. Everything not prohibited is allowed!
ii. Much easier for courts to enforce.
iii. An unsettled sub-question:  Is Congress choosing a means (a bank), or delegating enumerated powers to a bank?  Where this line lies is contested.  But banking definitely isn’t legislating.
f. Second issue: Can MD constitutionally tax the bank, given Cong.’s power to create it? 
i. States have all powers not explicitly taken away, so why not?  
1. This residual = the police power. When we say health, safety, morals, we mean ‘everything.’
2. Note Congress could exercise its supremacy and pass a law that “no state shall tax the bank,” but hasn’t here.  That is rejected as a baseline for constitutional legitimacy, so that Congress doesn’t always have to carve out its sphere vis-à-vis states.
ii. Structure (Gov’t): Political process argument: People of all states co-own the bank and MD is taxing all of them without consent.  
1. Because the tax fell on banks owned outside MD, court says (with no authority) that it would only be legal if it taxes MD banks’ property, too (shades of Carolene).
2. Does the process arg work given that everyone has process access to Congress to lobby for “no state taxes on the Bank” law?
3. This is the constitution.  If you don’t believe in it, you will be horrified by this case.
iii. Jackson’s Veto Message
1. Post-McCullough, Jackson vetoes the bank as unconstitutional – not necessary or proper. 
2. He doesn’t reject possibility of a constitutional bank.  This one isn’t b/c it gives foreigners too much interest in U.S., and that’s not “proper.”
3. Elsewhere, he said, “Mr. Marshall has made his decision – now let him go enforce it.”  He’s departmentalist.  This isn’t raw power, it’s his constitutional duty – all actors must interpret in good faith.
b. Federalism and Slavery (and Preemption)
i. Imprint of slavery on the document:  All over.
1. Art. IV § 2 cl. 3: Fugitive Slave Clause.  “No person held to service or labor in one state, under the laws thereof, escaping into another, shall, in consequence of any law or regulation therein, be discharged from such service or labor, but shall be delivered up on claim of the party to whom such service or labor may be due.” (At issue in Prigg).
2. Art. I § 2: 3/5 compromise
3. Art. I § 9 cl. 1:  Slavery won’t be prohibited by Congress before 1808.
4. Art. I § 8 cl. 15: Congress’ power to suppress insurrections 
5. 5th Am. Due Process and Just Compensation for property
ii. Prigg v. Pennsylvania (1842) (P21):
1. Statutory Background:
a. Federal and state statutes with key difference:  
i. 1793 Federal law empowers slaveowners or their agents to seize fugitives, then take them before a federal judge for warrant to take the fugitive back.
ii. 1826 Pennsylvania law says you have to get a warrant first and the sheriff will do the seizing – and no PA state judge shall give a warrant under the Federal law (i.e., to a capturer ex poste).  No duty on judges to give a warrant as in the federal law.  Crime not to have the state warrant.
2. Facts: Prigg was an agent who captured a runaway slave, Margaret Morgan.  She has already been taken away.  He hadn’t complied with the PA law and was convicted of kidnapping.
3. He makes 3 arguments about unconstitutionality of PA law vis-à-vis the federal law.
a. Congress can act in this area – states cannot, even if Congress hasn’t.  Dormant power.
b. Once Congress has acted in a general area, states cannot (even to add more).  Field Pre-emption.
i. Problem:  defining scope of the field.
c. Both can act, but where there’s direct conflict, the state law falls away (supremacy).  Direct pre-emption.
4. Court (Story): Prigg wins (PA statute unconstitutional) based on #1 – this area reserved to Congress.
a. Applies here b/c constitution puts the duty to return fugitive slaves on states w/out need for Cong. Act.
b. Note that to know if #3 applies, you have to understand purposes of the laws at issue and whether they complement or contradict each other (fuzzy here) – field pre-emption is a way to avoid this.
5. Taney concurs, but not on #1 (on #3?) – if states can’t pass laws, the clause won’t be implemented.  Story knew this and this outcome is actually bad for slaveholders, because there are so few federal judges.  
c. Interstate Commerce (Early Moves)
i. Gibbons v. Ogden (1824) (B170) (also a pre-emption case):
1. Art. I § 8 cl. 3: “To regulate commerce…among the several states.”

2. Facts: NY legislature gave a monopoly to steamboat co. on NY waters.  Competitor, licensed under federal statute, began operation b/t NJ and NY.  Was the state law pre-empted by the federal one?  
3. Depends on whether the statute was w/in Congress power to regulate interstate commerce.
4. Marshall: 
a. “Commerce” means intercourse, not just buying and selling.  

b. “Among” means “intermingled with.” Not just at point of border (this would be no power!).  But not things that are purely internal, either.  Anything which:

i. Isn’t entirely within one state

ii. Affects another state

iii. Is necessary for Congress to interfere with (for what purpose? Any enumerated?).
c. He treats purpose of ISC like it’s refereeing among states so they don’t harm each other.  He sees it as being about government structure and how the constitution meant things to work.  Promote free trade, flow, easy access, minimize conflict.  No fine distinctions will work; focus on effects.

d. He reiterates McCullough arg that although Congress’ powers are limited, once granted they are to be exercised to full effect, or you’d “explain away” the federal gov’t.
e. ISC is a dormant power.  States must keep out, and the NY statute is unconstitutional as applied.
i. So for example – OH can’t make slaves from MS free as soon as they’re in its river (fed could).

ii. Congress has exclusive power in this area.
ii. Hall v. DeCuir (1878) (P31):
1. Facts: Wealthy free colored woman traveling by steamship (within LA but touching MS).  Under LA law, steamboats can’t discriminate based on skin color, but MS has Jim Crow.  She is refused her seat, sues, wins in LA court; Ds bring commerce clause challenge to the LA statute.
2. Court:  Again, dormant ISC power:  Congress hasn’t legislated (it could), but states can’t.  They have to leave commerce “untrammeled” – their laws can only apply as long as no other state is affected.
a. Note the mandatory segregation law could be challenged on the same grounds!

b. But the steamboat owner’s policy couldn’t – it’s not a state law and it governs till Congress acts!

3. What could LA do?  Even on interstate trips, what if the crew’s from MS? Answer depends on purpose of ISC power.
d. Interstate Commerce in the Age of Laissez-Faire
i. United States v. E.C. Knight Co. (1895) (B187):
1. Facts: Gov’t sues American Sugar under Sherman Antitrust Act; Act challenged as not w/in ISC power.
2. Court (Fuller):  This is manufacturing, not commerce.  (Commerce is what comes next).  Effect of monopolies on commerce is not enough. 
a. This is a formalist approach – Court reads constitution, then draws bright lines.  Formalism is about objective criteria that are purpose-neutral.
i. Doesn’t jive w/McCullough.

b. [A nominalist approach would defer to the name Congress put on it: Act under ISC? OK.]
c. A realist approach would look at the purpose of the constitutional provision and the effect of the law.
3. Harlan (dissent): Congress can regulate anything obstructing ISC (and only Congress can restrain it). Also, ISC starts at purchase of item that will cross state lines.
a. He’s a realist.

ii. Coronado Coal Co. v. UMW (1925) (B188):

1. Upheld application of Sherman Act to striking miners on opposite rationale from E.C. Knight.
2. Distinction, according to Carter Coal (below), was that the strike was intended to and would directly obstruct ISC, unlike the sugar monopoly (true, but realist – not in line with Knight court’s reasoning).

iii. Stafford v. Wallace (1922) (B189):  The stream of commerce.  Where does the stream start and end?
iv. Hammer v. Dagenhart (1918) (B173): 
1. Facts: The Child Labor Case – Congress enacted Child Labor Act, forbidding goods so produced from transportation in ISC (which is still ISC under Knight – they couldn’t regulate the manufacture itself).
a. Formalistically, this is within ISC and Knight.  Realistically, the ends (purpose) is not ISC.

b. Can we be realist and still accept this kind of thing?  If we do, are we admitting federalism doesn’t work and we need the fiction of ISC for Congress to work? 

2. Court (Day):  Takes the realist route.  Congress’ intent was not to regulate commerce, so they can’t do this and are detracting from police power by trying. 
a. They also say ISC power is power to regulate, not stop, commerce (at odds with Harlan’s view in Knight).

b. Proving intent is easy here.  Um, the name (plus, no other reason to distinguish child-made items).

3. Holmes, the great realist, writes a blisteringly formal dissent.  Cong. can regulate commerce, who cares why.
a. Formalism allows pretext.  He seems to want broad powers and thinks formal reading preserves them?

b. He doesn’t want courts guessing Congress’ intent.  (Maj could say, it was clear!)
i. This is throwing out McCullough, though – which requires courts to look at legit ends.

ii. On the other hand, that’s only for un-enumerated means – enumerated means are always OK.

c. Formalism here could be seen not as allowing pretext, but as allowing Cong to decide the ends for which it will make ISC available.  Depends on whether you see ISC as benefit or baseline.
4. Does this mean you have to satisfy formalists and realists from now on – check the box with good intent?

5. Upshot:  3 ways to interpret whether a law is in Congress’ power.  Open Q which to use, when.
a. Purpose (formalist box checking or realist intent) (is this Ends?)
b. Means 

c. Effect/impact (actual, de facto, realist effect)  

i. Then, is one constitutional (ISC) effect enough, or does one unconstitutional (non-ISC – child labor) effect undo the law?  Or do you look for primary effect?
6. Court’s 2d argument: (always the flip side of exceeding power): Infringing on states (this is “purely local”).

a. Something must be left to states – 10 Am and police power lurking.  “Destruction of our form of gov.”
b. We might also think downward delegation is most efficient (in tension w/Madison and Faction though).
v. Weber v. Freed (1915) (P33): Congress banned ISC of pics of boxing after Johnson kept beating whites.  Court upheld the Act saying it couldn’t look at intent (formalist).  Couldn’t survive post-Hammer.
e. The Court v. The New Deal

i. Taxing and Spending Powers
1. Article I § 8 cl. 1 – power “to lay and collect taxes.”
2. United States v. Doremus (1919) (B280):
a. Facts: Harrison Act taxed distributors of opiates.  Doctor convicted under it brought ISC challenge.
b. Court (Day): Constitutional.  Only limit on taxation power is geographic uniformity.  Motives don’t matter (as long as there is a reasonable relationship to raising revenue – it needn’t be the prime purpose). Congress can tax things that police power lets states tax too.
i. Why did Day care about motive in Hammer but not here?
3. Bailey v. Drexel Furniture Co. (1922) (B281):
a. Facts:  Now Congress passes Child Labor Tax Act to duck Hammer (use a power other than ISC).
b. Court: Unconstitutional – distinguishes Doremus.  If the revenue is only incidental, and the main basis for the distinction/class drawn is something unrelated to revenue, not w/in the power.  

i. Every tax 1) raises money and 2) changes behavior.

ii. So change in behavior isn’t enough – Congres must “intend,” not just “know.”  Penalty not tax.
iii. Doremus distinguished b/c there the other purpose wasn’t facial and only might have contributed.
c. Consistent with Hammer?  Is the court really reacting to its own substantive concerns?

d. Book suggests this is a better case than Hammer, b/c pretext (and purpose!) easier to ferret out in tax.

e. Good law.  Congress can tax things not enumerated (no “double power” needed), but it can’t just use taxation as a substitute for regulation.
i. This is realist, not formalist (formalist wouldn’t care about reasons for a tax).  Realism needed to preserve federalism/any state role.
4. United States v. Butler (1936) (B283):  The spending power.
a. Facts: Ag Adjustment Act of 1933 taxed ag processors to subsidize farmers who cut production.  Was the subsidy w/in Congress’ powers? 
b. Court (Roberts):  
i. Cong can tax “for the general welfare.”  Madison said this just meant, for enumerated powers.  Hamilton said it was independent.  Hamilton was right.  
1. Everyone agrees to this – but Primus points out a counterarg: that broad reading of N&P makes taxation redundant, so redundancy can’t be fatal.  (Redundancy can just be emphasis).
ii. But regardless of limits of “general welfare,” it can’t infringe on state power and this Act does, by giving incentives that amount to regulation.  Unconstitutional under 10 Am.
1. So Court gets a Madisonian result!  Reads the limits as external to § 8 (“dual federalism”).
2. Does this make the case internally inconsistent, or just putting weight on 10 Am?

3. Question of whether incentive = coercion (and thus detracts from police power) will return.

c. Dissent (Stone): No taxes that incentives things left to states means virtually no taxes (this isn’t Hamilton you’re doing, majority!).
5. South Dakota v. Dole (1987) (B1641): DOT withheld funds from states w/out drinking age of 21.  Creates a 2-part test (still good law): 1) Is the condition reasonably related to the constitutionally valid (“general welfare?”) expenditure? 2) Is it not so much money or so strict a condition as to be coercive?
ii. Nine Old Men
1. A.L.A. Schechter Poultry Corp. v. United States (1935) (B193):
a. Facts: National Industrial Recovery Act: gives power to industries to draft codes of fair competition, which then = law.  Schechter is a butcher in Bklyn, convicted of violating the code.  Challenges it on ISC basis (chickens have come to rest by the time they reach him).
b. Court (Hughes): NIRA unconstitutional.  
i. Schechter isn’t in ISC:  Effects on ISC must be direct, not indirect.  This is really just formalist line – he’s not selling across state lines (but to intermediary).  (Realist would look at magnitude, not at “steps” from the actual border-crossing transaction).
1. Very hard distinction to maintain, but Hughes is trying to stop ISC from eating everything (a very slippery slope).
ii. Cardozo concurs, using his Palsgraf image of a center and periphery – proximate cause is the Q; some effects too attenuated.  He’s really talking (realist-ish-ly) about degree.  
2. Carter v. Carter Coal Co. (1936) (B195):
a. Facts: Another Act sets up local coal conservation boards.  ISC challenge, but question here is whether stream has yet begun (not whether, as in Schechter, it’s ended).  
b. Court (Sutherland): Unconstitutional.  Not yet in commerce.  This is labor (a la Knight).
i. He’s intensely formal: Extent of effects doesn’t matter in the least, only directness.
ii. Cardozo dissents, because here the effects are big (PxC) enough for him (he’s consistent).  He objects to simplifying con law with the adjective “direct” – abdication of role, for him.
1. Of course, many would disagree and see his idea of role as usurpation of legislature.
2. Judges judges quantity/questions of “How much” seems particularly problematic (the need perfect econometrics).
3. But Cardozo’s fear about a rule v. a standard is Congress will get around it (witness Knight/Hammer/Bailey progression).
3. S.J.R. 80 & 98 – proposed constitutional amendments (1937) (P35):
a. Senate (with NO turnover) considers bills saying: 80: Any law re-passed after Court overturns (if intervening election and 2/3 approval) is law; or 98:  To find law unconst requires 6 justices and separate opinion, and lower courts can’t do it at all. 
i. Proposed as amendments; you can do anything that way.
ii. Why do we feel like this is worse than Congressional override of the veto? Pres is 1 man…
iii. All these change (since they’re supermajoritarian) is who has the final word.  If we think court is better, why?
iv. Would passage of 80 = power to amend const. w/2/3 votes?  Line btwn interp and amend.
4. Roosevelt’s Radio Address (1937) (P36):
a. He talks about reading the Constitution like the Bible.  Protestant.
b. His court-packing scheme: Every time a judge turns 70, they can stay but Pres can add a new one.
c. Youth is good, and judges are putting themselves above constitution instead of letting it be supreme.
d. This may be fine under the Constitution (no numbers for Court), but it’s not constitutional.
i. Legitimacy question complex – he just won a landslide, but Court has been this size for 60 years.
5. NLRB v. Jones & Laughlin Steel Corp. (1937) (B200):
a. Challenge to the NLRA as not w/in ICC.  Big steel plant violated it by firing employees for trying to unionize, defending by challenging it.
b. Court (Hughes): 
i. Emphasizes the stream and the magnitude of the commerce effects like crazy. 
ii. This is production just like Carter Coal, but court upholds it (more like Cardozo).
iii. Whatever effects may flow from something, if they hit ISC Congress is good.  There is some limit, but it’s hard to tell what.
c. Reconcilable with Hammer?  (Darby answers).
i. Hammer was about legit ends; here court says the end was regulating ISC and that’s fine. 
ii. But that wasn’t the basis for the finding in Hammer – court was formalist and looked to what was commerce and what wasn’t.
d. Why the switch (by Justice Roberts)?  Historically, nobody knows.  Deflated the court-packing scheme.
iii. The New Deal Triumphant
1. United States v. Darby (1941) (B204):
a. In 1924 Cong/Pres accepted a Child Labor Amendment; doesn’t pass in states.  In 1938 (year after J&L), they basically re-pass that first Child Labor Law as part of Fair Labor Standards Act.
b. Facts: Darby charged w/FLSA vio (for shipping goods in ISC without paying minimum wage).
c. Court (Stone): FLSA constitutional.  
i. ‘Whatever the motive and purpose, regulations of commerce which do not infringe some constitutional prohibition are within plenary power conferred on Congress by commerce clause.’
ii. Commerce can be used as a means of regulating another (non-enumerated) end!
1. Exact opposite of McCullough, and of a limited-gov’t/10 Am. view.
2. Explicitly overrules Hammer.
iii. Formalist: Invoke ISC as a means or end, and you’re good?
1. So we’ve moved from formalism about commercial objects, to realism allowing in reach to non-commerce objects with commerce effects, to formalism about commercial means.
2. Cardozo would dissent in the other direction:  His realist limits are gone.
2. Wickard v. Filburn (1942) (B175):
a. Facts:  Under Ag Adj Act, wheat farmers agreed how much should be on market, and were allowed to also harvest individual quotas.  Filburn exceeded his and was fined, challenged AAA as vio of ICC.
b. Court (Jackson): Constitutional. 
i. This effects ISC b/c by eating his own he’s not buying – affects national economy (commerce = national economy now!)
ii. No more degree.  He has a tiny effect (Cardozo is spinning), but if all the farmers did it it would be big:  The Wickard Aggregation Principle. 
iii. What can’t Congress do now?  What does 10 Am. reserve? 
1. Julie:  This is a really dire economic situation overall, and the aggregation is clearer than in most cases (and court points these things out).  The test is substantial economic effect.
2. Maybe it doesn’t matter, if Congress will check itself and leave states alone (that’s who elects them).  Remember Congress is bound too – court is just punting and maybe court can’t figure out commerce (numbers, math, etc.).  Political process.
f. Interstate Commerce in the Age of Civil Rights

i. Senate Hearings on Public Accommodations (1963) (P43):
1. Finds increasingly mobility and that segregation and discrimination affect minority travelers in obtaining goods/services (+ are deterred from traveling).  Extensive list of discrim/ISC connections.
2. 2 claims for source of power:  character of state action (14 am), and ISC.
3. Proposed law outlawing discrimination in places of public accommodation.
4. Kennedy testifies about the economic (as well as moral) effects.  If Congress can control margarine, surely it can guarantee access to nonwhite people.  Emphasizes this as alt to 14 Am basis (some were concerned).  Points out changes in country since 1893 (Knight).
ii. Title II, 1964 C.R.A. (P53):
1. Enacts essentially the provisions debated above.
2. Defines places of p.a. to only include businesses that affect ISC or have state action nexus (14Am). (Clever!).
a. Basically makes blanket challenge impossible, as we’ll see.
iii. Katzenbach v. McClung (1964) (B209):
1. Facts: Ollie’s restaurant buys ½ of its food from out of state ($70,000/year) (indirectly), it’s near an interstate, and it discriminates based on race and would like to continue.  Same challenge, only “as applied.”
2. If this goes, anything goes.  No aggregation, no proximate cause, no formal cutoff.
3. Court (Clark): Constitutional.  We’ll only apply “rational basis” to whether you have an ISC connection.  
a. Essentially, letting Congress decide scope of Commerce power.
b. Court won’t determine effects case-by-case – so “as applied” doesn’t really happen.  Aggregation in that if you’re the type of business that has effects, you’re covered.
i. If you were, say, a private members-only club, you could argue unconstitutionality as applied.
ii. If Congress can define things very generally (“all businesses”), isn’t aggregation meaningless?
iii. But disproving economic effects will take away Congress’ power!
iv. And things have to be very pervasive for national aggregation to work – if only a small # of restaurants discriminate, Congress can’t reach them.
4. Black concurs: Ollie’s is local, but small things add up to national interests/problems – not everything will.
5. Could’ve been done as a tax if it would pass Bailey (purpose of raising $, not just regulating).
6. The 14am basis –1883 case (CRA cases) requiring state action (see below); here the gov argues permitting/licensing is enough to satisfy that.  
a. Douglas wanted to decide the (harder) 14 Am question and overturn the Civil Rights Cases.
b. Think about which basis is better (I think 14 Am – that’s the real “ends”).
iv. Heart of Atlanta Motel v. United States (1964) (B208):
1. Facts:  Challenge to Title II (seeking declaratory judgment).  75% of hotel’s guests from out of state.
2. Court (Clark):  Unconstitutional.  Rational basis (easy after McClung).
a. Feels intuitively more connected to ISC than a local restaurant – exists to serve travelers.  
b. Lots of reliance on Congress’ findings – again, they decide.
Summary of Outcomes in Commerce Clause Disputes:
	
	Ends Legit
	Ends not in Const
	Ends Illegit

	Means Legit (enumerated)
	OK, obviously
	OK (Darby; Holmes in Hammer, ’64 cases)
	Nope.

	Means not in Const
	McCullough (let the ends be legit)
	Probably not
	Nope.

	Means Illegit (prohibited)
	Nope.
	Nope.
	Nope.


g. The Dormant Commerce Power
i. History (B229):  Court has long asserted that states can’t mess w/ISC, even though the ICC is a grant of power to Congress, not a limit on states.  What’s the source of this, and what criteria tell you when a state is violating it? 
1. The Classical View: Framers were concerned with protectionism vis-à-vis other states, and empowered Congress (exclusively – Gibbons) to keep commerce flowing.  Cases looked at “purpose,” at “direct effect,” and at what was “inherently local.”
2. The Modern View: 
a. Three theories.
i. Political: protectionism incompatible w/political unity.
ii. Economic: protectionism inefficient.
iii. Both: Political process distortions lead to economic inefficiency and democratic disenchantment.
iv. Could we add a fourth approach and go back to formalism (no using geographic terms)?
b. Losers on a state law can just get it repassed (or blocked) in Congress – “consent” and “pre-emption.”
i. Court intervention justified by lesser ability of factions to pass federal laws (consent) and b/c Congressional inertia can prevent blocking of petty local laws (pre-emption).
ii. Judicial striking down of a commerce-blocking law could be less expensive than Cong. doing so.
c. The overall doctrine (burdens on State unless otherwise noted): 
i. Where a statute mostly burdens out-of-state interests, likely to achieve legit purpose is enough (unless challenger then shows alternatives would serve the purpose just as well).
ii. Where it only burdens them, must show highly likely to achieve legit purpose and no alt.
iii. Where it is facially discriminatory, it’s virtually per se invalid (unless virtually certain to achieve legit purpose impossible to achieve otherwise).
ii. Philadelphia v. New Jersey (1978) (B236):
1. Facts:  NJ prohibits importation of garbage (big business).  Philly (exporter) challenges it as violation of Congress’ DCC power and argues it’s not about health/safety (police power formulation) but just about cost of dumping NJ’s own trash (hence a commerce law).
2. Court:  Ends doesn’t matter if you use a protectionist means – unconstitutional (but see Maine).
a. Ends would matter if means weren’t protectionist – protectionist ends prohibited too.
b. Test that comes out of this: 1) does the law facially discriminate against ISC (in means or ends)?  Invalid.  If not, 2) Does it have discriminatory effect on ISC?  (Step 2 is both balancing – burden on ISC outweigh legit benefit sought – and narrow tailoring – is another method available).
i. So means/ends (purpose)? are Step One; and effects are Step Two.
iii. Maine v. Taylor (1986) (B240):
1. Facts: Maine bans out-of-state baitfish b/c they’ll wipe out local ones.  Challenged as DCC vio.
2. Court: Constitutional.  “Permissible discrimination.”
a. Carves out a little category where a protectionist means can be adopted for a legit local end.  Test:  End is important and can’t be served by any non-protectionist means.
b. Changes “means” from an absolute prohibition (ends still is) to a strict scrutiny test.
iv. C&A Carbone v. Clarkstown (1994) (B240):
1. Facts:  Clarkstown gave a private waste transfer station a monopoly over its waste.  DCC challenge by out-of-state waste companies and by people in-state who would prefer to use them (cheaper). 
2. Court (Kennedy):  Unconstitutional.  “Squelches competition.”
a. Reads the law as barring import of a processing service (key fact: city would in fact have used out-of-state facilities otherwise).  So the article of commerce is the service, not the waste (which comes from everywhere).
b. Rejects an argument that it’s permissible discrimination.

c. The town could subsidize the facility through general taxes or bonds.

d. In terms of the 2-step test: Passes Step One, but court still labels it “geographic discrim.”  At Step Two, the burden on ISC outweighs the benefits and it’s not narrowly tailored.  
i. Originally, Step Two was meant to address the discriminatory burden on ISC – it had to be different than than on in-state parties.  Drastic change!  (Am I right? Maybe not – RP).
ii. They’re applying the type of SS in Maine – which you’re only supposed to use for facial discrim.
3. O’Connor concurs:  This isn’t geographic discrimination.  It hurts in-state interests too, and this means the political process can deal with the issue! (But the law excessively burdens out-of-staters – disparate impact/effect per Step Two).
4. Souter dissents:  This isn’t geographic discrimination (it affects in-state waste facilities and producers equally).  DCC doesn’t prevent establishment of monopolies (by your own state gov).
a. This is the political or combined view of DCC.  There’s also the free trade view.  
v. West Lynn Creamery v. Healy (1994) (B247)
1. Facts: MA tax on all milk producers subsidizes milk production in MA (more than making up for the tax for producers in MA).  
2. Court (Stevens): Unconstitutional – doing by 2 programs what you couldn’t by one.
a. Both purpose and effect matter to the court.
3. Scalia concurs, and suggests (without relying on it!) that you could do this from the general fund, b/c then it would be subject to political process (shown in relief against budget constraints/other priorities).
a. Purpose (or is it means??) is key, b/c effect of this and of using the general fund is the same.
b. He sees the “station” between linked programs and the general fund as a “logical” place to get off the DCC train.  Why there?  Why more principled that here?
4. Rehnquist dissents:  Doesn’t care about political process, this is about power and if you can do each program, you can do the whole thing (formalist).
vi. Market Participant Doctrine:  If the state is acting as a business, not a regulator, DCC doesn’t matter.
vii. Kassel v. Consolidated Freightways Corp. (1981) (B265):
1. Facts: IA enacted statute w/max length for semi trailers driving through the state.  
a. Here, the 2-step test is 1) purpose (facialness??) 2) effect.
2. Plurality (Powell):  The safety purpose would be fine, but the bad effects on ISC outweigh the benefits b/c empirically, this law doesn’t serve safety.
a. He seems to suspect bad purpose based on the lack of effectiveness of the strategy, but isn’t sure.
3. Brennan concurs: The purpose is protectionist.  (If it weren’t the law would be OK – we only test effects from a bare rationality perspective, b/c this balancing is for the legislature).
a. Why should legislature get to balance ISC effects given DCC? 
4. Rehnquist dissents: The purpose is fine, and the benefits outweigh the burdens (he is deferential there).
5. Note that a majority thought purpose OK, and a majority thought effects OK, but a majority also thought unconstitutional for the other reason!
a. Side discussion about desirability of such decisions – no good answer (a jury couldn’t decide just outcome!), but Primus says this is why we have ripeness (to avoid these fractures).
b. Decisions like this are most upsetting if we see judges as not very democratically legit (whereas legislatures are, so who cares if they share reasons for their outcomes).  Point of Court is reasoning.
viii. Granholm v. Heald (2005) (P55):
1. Facts:  State laws discriminate against out-of-state wineries (facially).
2. Court: Easily violates DCC (facially discriminatory, no Maine v. Taylor supergood reason).  
a. Real question: Are the state laws saved by 21 Am § 2 (must obey state law in transporting alcohol) – does it override DCC?
b. Court says no – 21 Am not “superior too” Const.’s other parts.  
c. Highlights issues of conflict btwn parts of const.  Are Amendments always superior b/c of being newer and more specific?  
	Philadelphia v. New Jersey
	No facial discrimination; no discriminatory effects outweighing benefits or not narrowly tailored.

	Maine v. Taylor
	Facial sometimes OK if interest strong and discrim narrowly tailored (SS).

	C&A Carbone
	Disproportionate effects can count as discriminatory.

	West Lynn Creamery
	Discriminatory means + effects can get whole schemes invalidated.

	Kassel
	No protectionist purpose; no discriminatory effects outweighing benefits (Court will balance).


h. Federal Regulation of States
i. “Traditional Government Functions”
1. National League of Cities v. Usery (1976) (P62):
a. Facts:  Fair Labor Standards Act (FLSA) imposed wage and hour restrictions on states as employers (OK under ICC per Darby).  Challenged under 10 Am, given broad ICC reading. 
b. Court (Rehnquist): Federalism, articulated in 10 Am, forbids feds to displace traditional state government functions.
i. Bizarre: 10 Am just says whatever Congress doesn’t have (including via ICC), states do.
2. Garcia v. San Antonio Metropolitan Transit Authority (1985) (B334):
a. Facts: FLSA challenged as applied to San Antonio MTA.
b. Court (Blackmun): Overturns Nat’l League as unworkable.  Federalism means Court shouldn’t get to decide what states’ core powers are – they should.  Fed gov’t is full of checks and balances; these (political process) protect states w/out reading 10 Am that way.
i. 10 Am doesn’t “push back on” commerce power.
ii. Could have been decided under Nat’l League by drawing line around what’s traditional.
iii. An argument that both cases are wrong:  Focus should be on maximizing state power (even tradition was too limiting a view of 10 Am).
c. Powell, dissenting, says fed gov is overrun by special interests and lower levels more democratic (opposite of Madison).
d. O’Connor, dissenting: Court, not Congress, must “policy the boundary” of the state realm.
i. “Legitimate interests of states as states” – how does this square w/her idea of indiv protection?
ii. 17th Am (popular elec of Sen) was a huge alteration of federalism – did it shrink the state zone?
3. Political Constraints v. Judicial Enforcement (B177):
a. Madison: Trusted Congress to respect states (b/c it owes them), + defined nature of Cong.’s powers.
b. Wechsler: Madison’s still right – national action is the exception; judicial review is about maintaining national supremacy vis-à-vis states so court is weak when it opposes Congress in favor of states.
c. Kramer: Restraint on Congress hurting states is politics (and the party system – state roots of Cong.).
d. Blackmun (Garcia): Structure of fed. gov. protects states, we needn’t.
e. Powell (Garcia):  Fed gov has incentive to expand its powers, period, and Cong beholden to interests, not states.  (Counter-arg – states are one of the most powerful IGs!).
f. So – who or what do we think Congress answers to?  State gov’t, or other actors/pressures?
g. 2 theories of federalism.  Structural and in Constitution – Judges make the call.  Democratic and about states as labs, people prioritizing for selves, etc. – Judges don’t.
ii. Commandeering the Legislature
1. New York v. United States (1992) (B337):
a. Facts: 10 Am challenge to a Congressional scheme worked out by states for radioactive waste disposal.  By 1996 if they’d have title to waste in their borders unless they enacted Congress’ disposal scheme.
b. Court (O’Connor):  This violates federalism (not 10 Am, which is a tautology).  Think structurally (does she mean how the parts work, or const.?)  States have functions and fed can’t “seize” them.  
i. State consent irrelevant (just like you couldn’t consent to cruel and unusual punishment).  Tied to the mast; they might change their minds later.
1. Federalism protects individuals from al levels of gov – not states themselves.
ii. Differentiates from Garcia: There, states asked to enforce FLSA, which was generally applicable.
iii. And from cases like Dole (funding) – not all incentives become coercion.
1. She’s fudging fact that they have a choice by calling it “not much choice” – taxation cases are often “not much choice” too.
iv. This is commandeering b/c fed is forcing a state to make a law – “using” its legislature.
c. What’s wrong w/commandeering?
i. Maybe accountability – people will blame state for fed’s law.
1. But state legislature can say, “blame the feds!” (Will that work)? 
2. And this problem existed in Garcia – doesn’t justify line between them.
ii. Maybe because at least in Garcia (as described by O’C) state COULD make the hard choice. (really it could here too!!).
iii. State dignity is knocking around here. 
iv. The General Applicability Rationale (as in Scalia in West Lynn Creamery; Carolene):
1. If a law is generally applicable, people other than the states will want to fight it – so Congress can’t single out states (implies they’re weaker than, say, business – why?).
d. White dissent:
i. Perverse incentive for fed not to work w/states – it has power to directly regulate them, so now it will just do that (instead of working with them to enact schemes like this). 
e. Stevens opinion: 
i. Const gave fed gov more power over states than it had under Articles, and even under those fed could do this.  Commandeering is nifty.
1. But new Const didn’t just add on to what was in the Articles.  More power, but diff’t power.
f. Wise/unwise sentences:
i. “Our task would be the same if federalism secured no advantages to anyone.”  Not so wise – her whole point is to keep federalism b/c it works (it’s a structural arg., not textual).
ii. “The Constitution protects us from our own best intentions.”
iii. Commandeering the Executive
1. Printz v. United States (1997) (B348):
a. Facts: Brady Act made state cops perform checks before gun purchases wd be approved.  Struck down as commandeering of state executive.  (Fed cops could do it, though).
b. Court (Scalia): There’s no text here (he could have stopped right there).  Brady Act can’t allow this.
i. Gives the accountability arg suggested in NY v. US.
ii. Says NY v. US reasoning should apply b/execs make policy like legislatures.
iii. constitutional/originalist: Feds do this kinda thing a lot.
c. So here, in absence of text about fed v. state power, judges decide.  In Garcia, legislature.
d. A little note: OR refused to have its state cops question middle eastern men post-9/11, under this.
e. Stevens dissents: Commandeering is fine.  Feds can call up militias and fed courts bind state (args like this can go either way – implying the general, or implying other similar things aren’t on the list).
f. Breyer dissents:  Other countries allow this; actually gives states MORE autonomy/power.
2. Reno v. Condon (2000) (B351):
a. Is it commandeering to disallow states from selling DMV info?
b. Court:  Law is generally applicable.  Though nobody else has such databases, many companies resell, so political process will take care of state disapproval.
i. Similarity to market participant law that lets states be discriminatory – also allows them to be regulated as market actors by fed.
ii. No accountability problem b/c it’s an omission, not an act, being required.
i. Limits?
i. United States v. Lopez (1995) (B211):  Primus thinks it’s right.  Gives perfect caricatures of the justices’ styles.
1. Gun Free Schools Act of 1990 (P63):
a. Made it illegal (crime) to possess a gun w/in 1000 feet of a school (with certain exceptions).
i. The exceptions seem to reflect local interests (also, passed and signed by D Cong/R Pres, then again by R Cong/D Pres).
ii. After Lopez, Congress just re-passed it with findings about substantial effect.
2. Court (Rehnquist):  This is not within Congress’ commerce power.  (First time since pre-Jones & Laughlin).
a. Three legit things Congress can regulate via the ICC: 
i. The channels of commerce
ii. The instrumentalities of commerce
iii. Things that affect or substantially affect ISC
b. Until now, need for a substantial effect in the 3d prong wasn’t clear.
i. Seems like there’s no room for Wickard here!
ii. But R says Wickard regulated commerce itself – that was a small element but in the right type of scheme – and this holding is about type, not degree.
iii. He seems to mean only economic activities w/substantial effect.
c. He can cite to Jones & Laughlin – they were still talking about effects there (“substantial” easy enough to add).  But what about Darby, which defers to Congress’ idea of what will reg ISC?
3. Kennedy/O’Connor concur:  Focuses on education as area of traditional state concern – for structural federalist reasons, the ICC can’t extend here. 
a. Answering T’s textualism; relying on 60 years of practice and a principle of fed. “external” to text.
4. Thomas concurs: Go back to meaning of “commerce” at drafting!  Bad originalist args about what it meant.
a. But he’s right that a line around “effects” might not be diff’t than a line around “substantial effects.”
b. Does he really want to go back to E.C. Knight?
c. “Internal” to text; unconcerned with const.
5. Stevens dissents: guns are articles of commerce; Cong can keep them out of this market. 
6. Souter dissents: We should apply rational basis review, and it’s satisfied. 
a. Agrees with Thomas that drawing a line won’t work, but he would just leave it to Congress.
7. Breyer dissents: Violent crime and education both, rationally, substantially affect commerce/the economy.   Catalogues reams of data to this effect.  
a. Vulnerable to the criticism that this covers everything, so what’s the point of review.
8. The dissent is really about bowing to practical necessity and constitution, not GFSA being commercial.
ii. United States v. Morrison (2000) (P66):
1. Is VAWA civil remedy for rape (federal remedy against private individuals) within Commerce power?
2. Court (Rehnquist): No.
a. Not economic (his formalist distinction from Lopez).  More like state-traditional.
i. This is how he distinguishes from Heart of Atlanta and avoids substantial effects Q.
ii. He adds that but-for causation of economic effects doesn’t = subst, econ effects.
1. This is his synonym for “direct” effects – worried about the slope.
iii. Consistent w/Wickard b/c that was economic.
b. His holding means that substantial effects is not a Q of fact, but of law.
i. Souter sees this and would rather treat it as fact – let Cong. decide on rational basis review.
3. Breyer dissents:  Commerce has eaten everything, because it has grown.  The power is textual, limits are not.  States support VAWA, economic effects are real, and that’s just the way it is.
4. Souter dissents: Even if federalism won’t allow this, do we enforce federalism or do states/Cong?
j. Commerce Resurgent

i. Gonzales v. Raich (2005) (P80):
1. Controlled Substances Act is applied to prevent use of medial marijuana in CA.  
2. Court (Stevens):  CSA is within the commerce power (nice and consistent).
a. This is just Wickard redux.  Aggregate the effects, and they’re substantial.  (Even though participants argued all commercial activity happened locally).
3. Kennedy concurs (a switch from Lopez):  Unlike guns and VAWA, drug activity is economic.
4. Scalia concurs (the other switch from Lopez):  Category 3 (substantial effects) actually flows from the necessary & proper clause!  Regulating things that affect ISC = doing what’s N&P to use that power.  Congress can remove obstacles or provide stimulants (as in Heart of Atlanta or Wickard), but not through too remote a chain (“necessary,” after all!) like GFSA and VAWA.
a. This means Congress wouldn’t be limited to regulating commerce itself – but any other thing necessary and proper to flow of (things with effect on) commerce.
b. Lopez – no market is affected by this subset of guns so as to make it “necessary” to regulate them.
5. O’Connor dissents (esp. talking to Scalia): 
a. This makes Lopez a drafting guide – draw your goals broadly enough (to directly effect commerce), and your law will be fine.
b. Her own “political process” rationale from NY v. US cuts against her here, because she’s arguing against a reading that would require drafting laws broad enough to affect everyone (broad enough not to pass!!).
IV. The Presidency

a. Article II – what can the President do? 
i. Art. II § 2 cl. 2 – treaties, nominate ambassadors (foreign powers), cl. 3 fill vacancies in Senate.
ii. But most important sources of power – three: 
1. II § 2 cl. 1: CINC clause, 
2. II § 3: Take Care Clause (phrased as command, not power), 
3. II § 1 cl. 1: Vesting Clause (again not a power) (could be read, when compared to enumeration of Senate powers, as a grant of huge power – we need const to rein it in).
iii. Few cases – courts dismiss as PQs.
b. Commander-In-Chief
i. Youngstown Sheet & Tube Co. v. Sawyer (1952) (B361):
1. Facts: During Korean war steel union threatened strike; Truman issued EO for Commerce to seize all steel mills (war needs steel).
2. Court (Black): Not within his constitutional powers.
a. Note Congress could give him this power (via commerce or raising armies?), but they haven’t.
b. Possible constitutional sources: CINC most plausible (other two shade into it/seem less related).
i. It doesn’t work – it’s aimed at day-to-day operations in theatre of war.  The EO takes away from Congress’ legislative authority.  Structure of government.
ii. Primus: We have to draw the CINC line somewhere (use PxC? Geography?).
iii. Textual:  Cong. has some war powers to (trick is drawing line btwn them).
c. President need not sit idly by.  He needs Congress to act and if it’s that important they will.
3. Jackson’s (famous) concurrence: Zones of powers.
a. First Zone: Congress has acted and given Pres powers.  He has his, plus whatever they’ve granted.  Courts should be deferential (he’s at max power).
b. Second Zone: Congress is silent.  He has his, but must be careful about “twilight zone” where their powers overlap or aren’t clear.  Courts should decide case-by-case looking at practice (const).
c. Third Zone: Congress says “no.”  He has only powers clearly his own, Courts should be very strict.
i. He puts this case here (makes it much easier, defuses the politics!).  
ii. Can Congress say “no” through some kind of “field pre-emption”?
iii. Pres really has very few powers all his own w/out Cong pre-req.  Practice in “twilight zone” might help him – or help Congress.  “Tools belong to he who uses them.”
d. The Court can’t really stop President from acting in emergencies.  They’re trying to encourage Congress to act since they can’t.  
ii. War Powers Resolution (1973) (B399):
1. Congress has power to declare war (Art. I § 8 cl. 11).  Why?  Simple division of scary powers.
a. Could the President decline to lead a war Congress declared?  Test Q for a separation-of-powers theory.
2. Pres can send troops only if:
a. Declaration of war (Congress)
b. Statutory authorization
c. Emergency situation
i. In this case he has to report to Congress.
3. Where does Congress get the power to pass this law???
a. N&P - passing laws needed to carry other powers into execution?  But this limits, not enables.
b. Interpreting the Constitution?  If it (not Court) has power at all, surely only as to its own powers.
c. Is it a standing, “hey Courts, we’re in Zone 3” instruction?
d. Anyway, notoriously underenforced.
iii. Bybee Memo & Torture (2002) (P90):
1. 18 USC 2340(a) criminalizes torture by any American anywhere.  
2. The Bybee memo says it’s unconstitutional if applied to the President in the war on terror, because:
a. we’re at war
b. avoidance of conflict w/CINC power
c. the CINC power includes anything N&P to use CINC power!
i. Um, Congress has that clause in writing?
3. Which of Jackson’s zones are we in?
a. Looking at § 2340(a), you’d say zone 3.
b. But Congress has also passed the AUMF, and if you believe that covers this situation we’d be in zone 1.
c. Do we take the earlier, more specific law or the later, incredibly vague and not-addressing-this law?
i. Or does the conflict put us in the twilight zone?  Bybee says this triggers avoidance.
d. If not avoidance, then statute is clear and must be struck down as in conflict w/CINC powers.
i. Crazy given how undefined those are and Congress’ concurrent powers.  
4. If Bybee’s wrong, how small is the CINC power?
a. Surely Congress can’t dictate battlefield tactics.  Is the line about time, location, level of detail, type of decision?
5. Why write this memo, if torture will never be detected/prosecuted/not pardoned?
c. Inherent Authority
i. United States v. Curtiss-Wright Corp. (1936) (B376):
1. Pres authorized by Congress to prohibit certain arms sales; challenged as improper delegation to Pres.
2. Court (Southerland): Congress has this power – or more properly, Pres has it independent of Congress.
a. Flows from sovereignty (since when is this in Pres?)
i. He is THE external rep of the country.  
b. Enumeration doesn’t necessarily apply in foreign/external affairs – that’s IL-land.
c. He wrote Carter Coal, too – limiting fed gov vis-à-vis state – so external v. internal does a LOT of work.
d. Treaties
i. Missouri v. Holland (1920) (B330):
1. 10 Am challenge to the migratory bird treaty (a subject reserved to the states).
2. Court (Holmes):  Treaties are supreme and expressly delegated.  Residual 10 Am can’t limit them.  Only something else expressly in the Constitution can.
a. Under attack by law profs – legislation by Pres!  (What are they doing, beefing up advice & consent?).
The Rights of Individuals and Minority Groups
V. Before the Civil War

a. Calder v. Bull (1798) (B74):
i. Facts don’t matter. Forum for an argument in dicta about constitutional interpretation and sources.

ii. Chase:  Natural law is in the constitution.  If nobody would ever authorize a gov to do something, but text never forbids it, we can’t take that to mean the founders authorized it.
1. Just a restatement of Marbury?  Power of Marbury, plus more sources.

2. No text?  We can still decide.

3. This is like purposivism in SA.  Not the same as original intent.

4. He’s really talking about deep, specific principles of common law, though – not nec. standardless. 

iii. Iredell:  Positivist.  We have a written constitution; anything else is standardless and outside our authority.
1. No text?  We’re done.
b. Barron v. Baltimore (1833) (B734):
i. Barron sued the city for ruining his wharf (under Takings Clause).

ii. Marshall:  BOR not binding on the states.  Absolute common sense at the time.  Article I § 10 is the list of limits on states; BOR is on feds.
c. Dred Scott v. Sanford (1856) (B453):
i. Scott sues in trespass (any common law tort will do – lots of cases like this) saying slavery takes his property.
ii. D raises defense of slavery – no diversity standing; he’d have to be a citizen of another state.
iii. This allows Scott to challenge the legality of slavery (or, whether he’s a citizen) directly.

1. The only reason he can even argue for diversity (since slaves live where owners do) is he was quickly sold to someone in another state (Sanford’s cousin).  The case is a set-up.  He is freed afterward.
iv. Court (Taney) (one of 9 opinions, 7 saying Scott loses): 

1. The second time the court ever used judicial review (over the MO Compromise, this time).

2. Scott isn’t a citizen – original intent limited that to white people.

3. Taney goes on in dicta to a second reason Scott can’t have standing:
a. Scott claims he was made free (based on Compromise) by traveling through MN and MO can’t re-enslave him.  

b. Taney says the Compromise is an unconstitutional deprivation of (slave) property by the federal gov’t insofar as it takes away slaves brought there from elsewhere and already owned – due process violation.

i. Only works b/c MN is federal – BOR doesn’t apply to states, so they could be free and “take” slave property like this.
ii. The opposite from this was what Scott and his lawyer were trying to establish – making all federal territory free (by saying slavery unconstitutional??).

iii. How can this be a due process violation when a federal law was passed creating it??

1. Because due process means “common law” to Taney – a form of substantive due process!

c. But the Compromise has been implicitly revoked by this time by a law putting the issue to popular sovereignty in the territories, and anyway Taney has no jurisdiction to decide it.
4. What’s wrong with the case, legally? Book offers:
a. All the dicta, certainly.

b. Racist/morally wrong (how to avoid this – be more textualist?)
i. Originalism is the wrong approach

c. Court tried to resolve a political issue

d. Court resolved that issue wrongly (ok to resolve politics but do it right).
e. Or got its originalism interpretation wrong (not everyone thought people = whites and slavery OK).
f. Common law principles protect personhood as well as property?

i. If that’s true, do we prove Iredell right (natural law is a grab bag)?
g. Douglass on the Constitution – Iredell-esque positivism (P103):
i. Extreme textualism – reading all slavery provisions away.

1. 3/5 is a disability (takes away 2/5 of their votes).  The 20 year clause basically says you’ve only got 20 years left.  Fug slave clause is those “bound” to labor – indentures, not slaves who can’t contract.
ii. Primus:  Doesn’t care how you choose a theory (politics? Fine) but whether you can defend it.
h. Resolve the case on your own interpretive theory.
VI. From Reconstruction to Laissez-Faire

a. A New Regime
i. History:  
1. Lincoln elected in 1860 w/40% of popular vote and N electoral votes (4-way race).  The constitution had failed (2% of the population killed); what would happen?
2. Southern states passed black codes creating slave-like status (crime not to be able to prove employment at any time, a la South Africa later).
ii. 13th Amendment (1865) - § 1 no slavery; § 2 Congress shall have power to enforce.
1. Civil Rights Act of 1866 undoes the Black Codes – birthright citizenship, all citizens can hold K, property, same penalties, etc.  What authority?  No clear answer (§ 2 not on point), so 14 Am passed.
2. 27 states (3/4 of total, including South) voted for it – states under reconstruction gov’ts.
iii. 14th Amendment (1868) - § 1 birthright citizenship, P&I, due process, equal protection; § 2 proportional representation (but if you disenfranchise adult males, you can’t count them); § 3 barring Confederates from office; § 4 Union won’t pay Civil War debts of South; § 5 Congress shall have power to enforce.
1. Changes the balance of federalism – between branches (power to Congress), and state-federal.  States are now the level of gov’t from which people need protection, whereas @ revolution federal gov’t was.
2. Dubious procedural history (maybe a revolution?):
a. After passage of 13 Am, Congress uses its right to determine qualifications of its members, and refuses to seat the Southern senators (and 13 Am had created more of them b/c of counting slaves).
b. With South there, you’d need 27 votes (3/4 of 36 states).  Without, you need 19.  Passed before they are let back in. 
c. Also, OH and NJ rescinded ratifications, but Congress just refused to accept those!
3. Two visions of the wrong of slavery behind the 14 Am:
a. Forced labor – Due Process
b. Racial discrimination – Equal Protection
c. (Maybe citizenship too) – Privileges & Immunities
iv. 15th Amendment (1870) - § 1 no abridging right to vote on account of race/color/past servitude, § 2 enforcement.
v. Hiram Revels:  Not qualified to be a Senator b/c, per Dred Scott, he’d only been a citizen for 2 years.  Senate debates it (‘own qualifications’ – Art I § 5).  He’s admitted.  2 possible bases:  1) 14 am retroactively reversed Dred Scott, or he was a citizen before the decision, just not during its force (and total is 9 years).
b. The Great Non-Starter (Privileges & Immunities)
i. The Slaughterhouse Cases (1873) (B725):  The first fourteenth amendment case.
1. Facts: LA grants monopoly on slaughtering; butchers sue under each clause of 14 Am (& 13 Am servitude).
2. Court (Miller):
a. EP quickly dismissed:  This is about the freedom of the slave race.
b. DP, too: Jurisprudence surrounding 5 Am and state DP clauses doesn’t allow this.
c. P&I is left.
i. Ps claim it’s a privilege or immunity of federal citizenship to “ply your trade freely” – on a natural law, Blackstone bases.
ii. Court says no, that’s part of state citizenship.  Federal is things like entering sea ports, protection abroad, habeas.
iii. Kills the clause forever.
d. Reasons for the holding:
i. If you minimize the importance of federal citizenship, you minimize the harm of Dred.
ii. Recognize the 14 Am without making it seem cataclysmic
iii. Deny the rupture – seek continuity.  “This would be a huge change to federalism” – it was!
iv. If P&I protects labor, what wouldn’t it protect?  
e. Reasons against:  Why did we fight the Civil War if we didn’t get constitutional change?
3. Bradley dissent:  He buys the natural law, Free Labor argument.  If labor isn’t a right of citizens what is?
c. Sex
i. Bradwell v. Illinois (1873) (622):
1. Bradwell, a woman, argued that right to practice law was a P or I of federal citizenship.
2. Court (Miller) (day after Slaughterhouse): Nope.  Women are citizens, but this isn’t a P&I.
3. Bradley concurs (doesn’t join b/c P&I has some content for him), naturalizes gender roles.  
a. Pitfalls of natural law – Bradley can use it to protect labor but un-protect women.
ii. Minor v. Happersett (1875) (622):
1. Women are “persons” and “citizens,” but voting isn’t a P&I.
a. 15 Am had to provide for it separately.
2. Overturned by 19 Am.
d. Race
i. Strauder v. West Virginia (1880) (524):
1. Strauder, black, convicted of murder before all-white jury.  Brings 14 Am challenge.
a. Where does he get standing?  The court frames the Q as right to have a jury selected non-discriminatorily (not as right to have proportional jury or jury of specific race or right to serve).

b. Remember, 6th am right to jury trial doesn’t apply to states yet – so 14 Am is only possible basis.

2. Court (Strong) (deciding, it seems, under EP):

a. By prohibiting states from denying these things, 14 Am creates a right to be exempt from “unfriendly legislation against them as distinctively as colored.”
i. Stigma of being singled out (individualist?)

1. Primus:  Radical (in that it sees hierarchy Plessy court won’t), and limited (because it doesn’t really cover disparate impact – only flagrant racism).
ii. 14 Am protects blacks as a race (hierarchic?)

iii. And they admit white juries are prejudiced – though they’ve dismissed right to have a partly-black jury!

b. States can put other qualifications on jury selection – just not race (that’s all 14 Am is about).

i. Jason: This is like a list of suggestions to states of how to exclude blacks!

c. Blacks have whatever civil rights (specific bundle, didn’t include say voting) whites have.
e. Enforcement

i. Yick Wo v. Hopkins (1886) (B559):
1. San Fran statute didn’t allow wooden laundries.  Enforced against all Chinese, nobody else.  EP challenge – they aren’t being “equally protected” by the law as administered.
2. Court (unan): So directed as a class of persons that they are definitely denied EP.
a. Could be a neutral law, applied disparately, or a law with racist purpose, applied accordingly.
b. “Disparate impact” versus “smoking out.”
c. Note this is not about black/white!
f. State Action

i. Inkeepers and Common Carriers (P116):
1. Under common law, common carriers (and innkeepers – public accommodations) couldn’t refuse anyone service if there was room (or be liable in tort).  States altered CL to allow discrimination.  
2. 1875 CRA (federal – the “last gasp” of Reconstruction): Equal access to public accommodations regardless of race/color/past slavery.
a. Restores CL baseline at least as to race.
3. 1875 Tennessee law: Removes background CL rule - carriers/public accommodations have same control as they would over a private home.
4. Upshot: TN made this a federal-only COA.  Not many fed courts back then.  Notoriously un-enforced.
ii. The Civil Rights Cases (1883) (B1584):
1. Background: No judge in 1880 thought a separate car for blacks was a violation; Act only meant nobody could be prohibited from riding – there’s no restriction in separate cars.  (The rule applies equally to everyone.)  You only had a case if you were totally excluded, so very few cases arose.
2. Facts: Most railroads had ladies’ cars.  A wealthy colored woman traveling with her light-skinned nephew was denied admission (and there wasn’t another one for blacks). RR’s defense – not race, but a black woman traveling with a white man couldn’t be a lady!
3. Court (Bradley): Does Congress have the power, under 14 Am § 5, to make this law? No.
a. This is a private wrong – no state action, so no harm to her underlying rights (14 Am is just v. states).
i. Still good law.
ii. TN’s public accommodation law made RRs private – no state action in licensing etc.
1. Harder case would be if CL were intact – is being a common carrier enough to satisfy state action?  Never directly decided.
iii. Douglass: Why should ID of actor matter if harm (effect) is the same?
b. Blacks must “cease to be the special favorite of the law” at some point to progress.
i. 2 responses:  we’re not at that point, or they’re not favorites.
c. Note: Congress can either lack power to do something, or be forbidden from doing it.
d. Also a 13 Am claim that this is tantamount to slavery – No, says court, that would be a slippery slope.
i. Harlan – this is a vestige or badge of slavery and falls under 13 Am.
4. Harlan dissent: Anything facially racial violates 14 Am (not about sep-but-equal or peculiar to blacks).
a. And they’re not favored because the CRA protected everyone equally from racial discrim.
g. Formal Equality: The Naturalization of Social Position

i. Plessy v. Ferguson (1896) (464):
1. Facts:  Plessy looked white.  He got on the train, successfully got a white ticket, and was ejected (a set-up – conductor was in on it; railroad wanted fees from black customers).  Convicted of riding in white car.
a. His trip was within LA, or the state law couldn’t have been applied to him b/c of DCC (Hall).
b. Plessy has to have an issue to appeal – so he pleads that he’s white so court can find him black and they can appeal to challenge segregation. 
2. Court (Brown):  Separate but equal doesn’t violate 14 Am.  The races must learn to meet w/respect; inferiority is in the minds of blacks.
a. Essentially applies rational basis review (is this reasonable and not for oppression of a particular class – um?) and finds it satisfied.
i. But some things would be unreasonable b/c they’ve never been done – black and white houses.
b. The stigma here is just “feelings,” not for Court to combat.
3. Harlan dissents: “denies that any legislative body or judicial tribunal may have regard to the race of citizens when civil rights of those citizens are involved.”  
a. Also, Chinese are so diff’t from us that we don’t let them naturalize yet they could ride the white car.  
4. Primus:  Why are separate bathrooms OK?
a. Real difference
b. No stigma (maybe)
c. I’d combine bathrooms before segregating train cars.
5. Could this case have been a Yick Wo case of impact only on one group (whites never prosecuted)?
6. Primus:  Was the social fact of racialized inferiority obvious?  Was this willful blindness?
a. Message:  Allowing judges to decide things based on “social facts” (anticipating Brown) will get you history-bound decisions from elite/white/majority point of view.
h. Formal Freedom: The Naturalization of Bargaining Power

i. Background:

1. One of the 3 awful decisions – Dred Scott, Plessy, Lochner – and only one not overruled.  An accusation of “Lochnerizing” is a way to make your opponent lose.

2. The Road to Lochner (B741):
a. Munn v. Illinois (1877) (B743):  If private property is burdened w/a public interest, DP may be violated.
b. Railroad Commission Cases (1886) (B744): States can regulate, but not destroy, property it – if they do, they’ve violated DP and must compensate.

c. Santa Clara County v. Southern Pacific Railroad (1886) (B744): Corporate personhood.

d. Minnesota Rate Case (1890) (B744): DP allows judges to rule on reasonableness of rates.

e. Allgeyer v. Louisiana (1897) (B744): Long discussion of DP inclusion of freedom to contract and labor.
ii. Lochner v. New York (1905) (B745): The zenith of the Free Labor movement.
1. Facts: NY law limited bakery employees’ hours to 10/day and 60/week.  Challenged as due process vio.
2. Court (Peckham): Violates both employers’ and employees’ DP rights (right of K that is part of “liberty”).  Substantive Due Process is born.
a. States can make some Ks illegal through valid use of police powers – court doesn’t buy that this is really about health or safety.
i. Partly, it doesn’t buy empirical basis.

ii. Partly, it has interest-group concerns – why was this passed only for bakers. 

1. Because of white, unionized bakers (trying to cut out immigrants who would work for less).

iii. To show you’re using police power, you have to show reasonable means to a PP end.

b. Anyway, it’s a labor law, and it violates DP (procedural DP – legislative process, specifically – is satisfied.  We’re getting substantive).

i. Natural law-esque concept that “due process” contains rights not listed elsewhere, discernable by Court (perhaps based on CL – transfer of property was on Chase’s list in Calder v. Bull).
ii. How do you know if you’re redistributing something wrongly?  Must be in public, not factional, interest (and Court sees factions here).

3. Harlan dissents:

a. He sees the health reasons.

b. And would defer to the legislature in balancing them with liberty.

4. Holmes dissents:  This isn’t Mr. Herbert Spencer’s Social Statics.
a. Holmes believes in a free market ideology very much.
b. So he tends to be a hands-off judge.  Let the market work.  Don’t calcify things by enacting current political ideas into law – that’s not liberty.

i. and it gives judges more power to interfere w/markets!
ii. He’s almost conceptualizing of legislation as a market.
c. Similarly, “marketplace of ideas” in 1 Am is him.

d. “If my countrymen want to go to hell in a handbasket, I’ll gladly help them.”  Hand: You would not.

5. What’s wrong with Lochner?
a. There is SDP, but “liberty of K” isn’t part of “liberty” (which meant physical freedom).

i. Or, is part of liberty but isn’t a “fundamental right” protected by SDP.

b. There’s no SDP (Ely: green pastel redness).

c. There is SDP and it protects this, but health reasons offered were enough (means/ends connection).

i. Fact-finding not w/in institutional competence of judges.

ii. RB should be enough for legislature to settle issues where there’s room for debate (Harlan).

d. There’s SDP and it protects liberty to K, but this law was only about labor (ends problem).

i. Why did the court call this end – not the health end – entirely illegit (not just outweighed)? Limited conception of “police power.”

1. Maybe it saw 14 Am as just about slavery (or, preventing slavery and supporting Free Labor)

2. It was using a libertarian framework to sharply limit permissible ends in favor of liberty.

e. Naturalized a state-created set of ineqalities/property distribution (Sunstein). (But doesn’t all property?)
i. If you admit state shapes property, what’s a taking? Where’s the line? Holmes: leave it to politics.
f. Process reasons: Legislation is interest group politics; that can’t be a constitutional violation (Harlan).
i. Other side is:  Lochner  defensible on public choice basis (bad/unrepres. process led to this law).

6. Consequences: Court struck down 200 economic regulations in the next 30 years.
iii. Muller v. Oregon (1908) (B752) and the Brandeis Brief:

1. Challenges OR law limiting women’s, but not men’s, hours, as SDP violation.

2. Brandeis (fighting the challenge) rallies stats about how women are diff’t (1st time Court relies on stats).

3. Court upholds the law – tension w/Lochner. 

a. Women aren’t sui juris – dependent class and this outweighs the liberty prob (did they do the weighing or let the Legislature do it)?  Like the mine-camp health laws upheld in Lochner.  Sex diffs natural as liberty!
iv. Coppage v. Kansas (1915) (B753):
1. Recognized bargaining power as necessary to liberty of contract!  (Could lead to a ‘right to food’ to protect ‘right to speech,’ etc. – or maybe just about equal political playing field).
VII. Progressive Reform
a. 16th Amendment (1913):  Allowed direct taxation of income without worrying about proportionality to state populations (as required by Art. I § 9 cl. 4).  Other direct taxes still not allowed (so Court finds everything indirect).
b. 17th Amendment (1913): Popular election of the Senate (states were proposing a new convention to get this).
c. 18th Amendment (1919): Prohibition.  23 states already had – bold assertion of national authority (micromanaging!).
d. 19th Amendment (1920): Right to vote shall not be abridged on basis of sex.
i. Implies only race and sex are suspect criteria when it comes to voting.
ii. Besides the arguments making women’s subordination part of natural law, there was a republican argument that economically, family was the basic unit and men repped their wives too.
e. 21st Amendment (1933): Repeal of prohibition.
f. Adkins v. Children’s Hospital (1923) (P125): 
i. DC law giving minimum wage to women but not men violated Lochner-style DP (freedom of K).  Not sui juris.
1. Muller nullified by 19 Am.

2. Consistent w/Lochner but also crumbles it by allowed SDP to react to social changes!  No more CL baseline.

ii. Old feminist debate – sameness v. difference – some suffragists helped draft the Brandeis Brief.

g. All of the progressive amendments take out the state as middleman btwn fed gov and individual.  
VIII. The Death and Resurrection of Substantive Due Process

a. Property
i. Nebbia v. New York (1934) (B757):
1. New York created price regulation board for milk and called it a health reg (to fall under police power).  Challenged as SDP/Locher violation.
2. Court (Roberts):  This is fine.  Retreats to PDP; emphasizes deference to legislature.  DP is about means, we won’t look too closely at your ends. 

a. Nebbia : Lochner :: Jones & Laughlin : Hammer v. Dagenhart
b. Both Nebbia and J&L represented a retreat from investigation in the legislatures motives, in favor of an analysis of how they got there (procedure, or commerce).
ii. West Coast Hotel v. Parrish (1937) (B759):
1. State law established min wage for women (violation of Adkins).
2. Court (Hughes): Overturns Adkins, implies there’s no SDP right to K (almost overturns Lochner).  
a. Reasonable, proportional, non-arbitrary legislation satisfied DP as long as it articulates a permissible police power goal (and bargaining power can be one).
b. Clearly, CL is no longer the baseline (but what is)? State intervening in market (but on what basis)?

i. Remember Holmes, despite love of markets, would let people pass pretty much any law.

3. Not a return to Muller.  Legislature could protect men, too.  No natural law here – this is about deference; leaving the substance to the legislature and just protecting procedure.
iii. Williamson v. Lee Optical (1955) (B764):
1. Eye doctors get a law that glasses-makers can’t make glasses without a prescription.  Challenged as violation of latter’s SDP “right to work.”
2. Court (Douglas):  Nope.  Legislatures can do really silly things, as long as there’s 1) an ‘evil’ end afoot and 2) this ‘might be though’ a rational way to address it.
a. “The day is gone when this Court uses the Due Process Clause to strike down state laws…out of harmony with a particular school of thought.”  Holmes must be happy.
b. Note the legislature didn’t give a rational basis; court made one up (that’s how RB review works).

iv. Same progression (Lochner, Nebbia, Parrish, Lee Optical) as Hammer, Jones & Laughlin, Darby, Wickard.
b. Incorporating the Bill of Rights Against the States
i. Twining v. New Jersey (1908) (B735):

1. Question about fundamental right against self-incrimination – court noted it could possible have decided that the BOR was applicable to the states b/c denying it would violate 14 Am DP.
a. In other words – due process means “fundamental principles of liberty,” which might overlap w/BOR.
ii. Palko v. Connecticut (1937) (B736):

1. Question about whether states can commit double jeopardy. By now many things had been incorporated (1 Am, not 5 Am).  Court: The line is what’s “of the very essence of a scheme of ordered liberty.”
2. The question is, can you imagine a civilized system of justice without this right.
3. This is natural law where Twining was CL – imagined, not historical.
iii. Adamson v. California (1947) (B737):

1. Court doesn’t incorporate right against self-incrimination.  “Fundamental fairness” (the standard for 15 yrs).
2. Black’s dissent (his theory of total incorporation): Black is a folksy “Protestant” interpreter.
a. Relying on anything but the BOR is just natural law.
b. And incorporation of the content of the BOR was 14 Am’s (specifically, P&I’s) intent.

3. Frankfurter’s concurrence (attacking Black):
a. The words just don’t say “we contain the first 8 amendments” (so Black’s textualism doesn’t work).
b. We rely on “canons of decency and fairness which express the notions of English-speaking peoples.”
iv. Duncan v. Louisiana (1968) (B739):

1. Applied right to jury trial to the states.  Lists what has been incorporated.  All that’s left out is:
a. 2 Am, 3 Am, Grand Jury, 7 Am.

b. Question shifted to what we can’t imagine our system without – most things qualified.

2. Today, we interp all incorporated rights in line with how they’ve been interpreted vis-à-vis feds – which seems to accept Black’s form of textualism without taking the first step of incorporating everything!

3. Questions:

a. Are all incorporation theories forms of SDP (including Black’s)?

b. Since DP involves balancing of state interests, doesn’t extension to the states “water it down”?
c. Privacy
i. Meyer v. Nebraska (1923) (B845):
1. Lochner-era case protecting something other than economic freedom – freedom to teach/learn languages other than English.
2. Famous list of “liberty” protected by DP:  Contract, work, learn, marry, raise kids, worship.

3. Holmes dissents.  Not a fan of SDP no matter the content.

ii. Pierce v. Society of Sisters (1925) (B845):
1. Protected parents’ freedom to direct upbringing and education of their kids.
iii. Griswold v. Connecticut (1965) (B845):
1. Doctors guilty as accessories to crime on using contraception.  Challenged as violating 14 Am.
2. Court (Douglas): Finds that several constitutional rights (1 Am, 3 Am, 4 Am, 5 Am self-incrim, combined with 9 Am reservation and 14 Am incorporation) create a “penumbral” or “peripheral” right of privacy necessary to secure those rights.
a. This is instead of finding a straight-up SDP right and relying on Lochner.
i. Primus – you could have done Lochner w/penumbras (5 Am, K clause, 13 Am).

ii. Could you differentiate from Lochner by saying you should err on the side of protecting people and it erred against?  But it thought it was protecting people (right to work).
b. Cites Meyer and Pierce as “peripheral rights” cases (they were straight-up SDP!).

c. Possible democratic justification:  That we all believe in the right, it’s “locked in” (fundamental?) – but that wasn’t true when the case passed if it is now.
d. What about expression unius – shouldn’t listing of some privacy rights preclude others?

3. Goldberg concurs:  9 Am means that 14 Am DP can include rights other than in BOR (this isn’t direct application of 9 Am against states – it’s application of 14 Am).
a. The debate around the 9 Am is who should decide what it contains – Courts or Congress?
4. Harlan concurs: This is just SDP (and that’s fine). He thinks incorporation is disingenuous textualism.  We can expound the constitution in light of public/democratic values (is this like natural law??).
a. Rational basis isn’t enough.

5. White concurs: Claims to apply rational basis and sees no means/ends connection (ban on contraceptives by married people to prevent illicit sex).  This is really stronger than RB.
6. Stewart and Black dissent:  “Uncommonly silly law,” but not their job to say so (RB).  (Holmes in Lochner).
a. The court is working out a methodology for SDP – if something violates a fundamental liberty, it won’t nec. be invalid, but gov will have to justify it better (compelling interest).

iv. Roe v. Wade (1973) (B857):
1. Facts: TX stat makes abortion a crime, woman challenges it (standing?  Moot when it arrives at court!)
2. Court (Blackmun): Extends Griswold privacy right from 14 Am to cover right to abortion.
a. Idea of privacy:  In Griswold, home, marriage, family.  Here, your body.  More fundamental but less rooted in the text?

i. Perhaps more of a liberty?
b. This is not an incorporation case – we’re back to pure SDP! 

c. They inquire into CL history to see what’s fundamental.  Women could abort until quickening.
d. Only viable state interest advanced here is protecting “a potential life.”  
i. Then Black adds his own – also a compelling interest in maternal health.

ii. Fetus has no countervailing 14 am right – a fetus is not a person – but the state can have an interest in the fetus.

1. As long as there’s no right for the fetus, the woman has to win.

e. B/c there’s a fundamental right involved, a compelling state interest must be advanced to limit it and the limitation must be narrowly drawn.
i. First time we’ve seen strict scrutiny in class (NOT the first time it’s done). Applied to a fundamental right a la Reynolds, not to a suspect class a la Korematsu.

ii. Court seems to balance the right and the compelling interest and draw its own limitation.

f. Court decides the compelling interest in the fetus outweighs the right to abortion only after, well, viability.  And its interest in maternal health only matters after end of first trimester.
i. So:  In first trimester, no limitation.  From then to viability, regulation related to health of the mother.  After viability, state can prohibit abortion consistent w/its interest in the fetus.
ii. Very unstable, b/c the interests are sometimes countervailing, scientifically and culturally complicated, and the right itself is vague.  Does it look legislative?
g. Issue of deferring to women (at least for first 2 trimesters):  If there were social consensus about fetal life, we might have a crime-like issue.  There’s not.  If it’s a religious (not criminal) issue, makes sense.

i. If it were social consensus (as around crime) we could leave it to politics!

ii. Given lack of consensus, should court step in or out?  Stepped in: Dred Scott, Brown.  (Since those cases come to reverse doctrine, maybe contentious issues aren’t really different than any others courts decide, but just random).

3. Stewart concurs:  He sees liberty, not privacy, as the basis, and it contains more than the BOR.
a. He got the “compelling interest” test he wanted in Griswold.

4. Douglas concurs:  He also gets the right from liberty.  Adds that 9 Am creates no freestanding rights.
a. Examples of what falls with in 14 Am DP “liberty” – autonomy over personality/intellect, choice in life decisions (procreation, marriage, children), freedom of person (body, movement and health).
5. White dissents:  We’re inventing rights – misuse of judicial review.
6. Rehnquist dissents:  Disputes B’s CL history (how important?).  Liberty would make more sense than privacy, but this right wherever it’s fit was just not originally intended.
7. Commentators:  Trend is “right result, wrong reasoning.”

a. Family unit:  Reproductive rights needed to preserve training ground for citizens from state interference.
b. Bodily integrity:  More fundamental than the right in Casey.  Liberty +  privacy?
c. Sex discrimination (straight up EP)
i. Men don’t have to donate kidneys to their dying children

ii. There WILL be a disparate impact on women here.  Pregnancy discrim as discrim v. women.
1. Ely:  women are subordinated to men, but fetuses to women (men not implicated).

iii. This is moving us toward a “difference” model (anti-Adkins).
v. Planned Parenthood v. Casey (1992) (B884):
1. Stare decisis – put a weight (assumed reliance, stability, prestige of institution) against finding a prior decision “wrong.”  We’re not even sure what “wrong” means – practice can make something “right.”
a. Makes up for accountability (which legislature has).

2. Facts: PA law requires informed consent (from husbands, or parents of minors).
3. Court (O’Connor/Kennedy/Souter troika):  Roe reaffirmed.  Opposition ≠ unworkability.
a. The opinion is only for 4 (at most); Blackmun joins the holding.

b. They characterize it as follows: 

i. Woman’s right to choose an abortion, w/out state interference, before viability.
ii. State’s power to restrict abortion, except where it wd unduly burden woman’s health, after viability.
1. Purpose of undue burden, or effect of undue burden, would both be enough
2. Undue burden analysis replaces the trimester framework (this part isn’t for court).
iii. State has legit interests in fetal life and maternal health all along.

c. The importance/brand of stare decisis:

i. Things should be overturned only if underlying facts or circumstances change – Lochner/Plessy?

d. They affirm part of PA law requiring reading literature and waiting period – this deterrent isn’t an undue burden.  Doesn’t restrict her choice even if it influences it (like O’Connor in New York v. United States).

e. The troika would overturn consent req’ts b/c they’d lead to violence/harm to some women.

4. Blackmun concurs:  Women have two rights here:  Bodily integrity, and reproductive decisionmaking.  He would overturn the waiting period b/c it doesn’t promote maternal health.
5. Stevens concurs:  The slanted info and waiting period are not OK (not justified by state interest, burden her right) but the neutral info is. 

6. Rehnquist + 3 dissent: This is Lochner.  Public should decide.
7. Scalia dissent: This is a liberty, but not a constitutionally protected one.  Court has killed political progress, just as Taney did in Dred Scott.
vi. Bowers v. Hardwick (1986) (B930): 
1. Facts:  Man charged (not prosecuted) w/violating GA anti-sodomy statute; sues state for injury.
2. Court (White):  Statute constitutional.  (Later held to vio GA state const – pre-Lawrence).
a. Doesn’t follow from Casey and Roe.  No connection to family, procreation, marriage.
i. Is this a laundry list approach, pure prejudice, or in any way a principled line??
ii. Liberty and justice include “ancient morality.”

b. They won’t announce a fundamental right to sodomy. 
c. Warns that this line of 14 Am cases strays from text and puts court at its “most vulnerable.”
d. They ruled on the statute only as applied to homosexual sodomy so they don’t run up against Griswold.
i. Implicitly limiting Griswold to a right to heterosexual/married sex and intimacy?

ii. Note you couldn’t pass any laws limiting hetero sex (say, to certain hours of day).
3. Burger concurs:

4. Powell concurs: 

5. Blackmun dissents (w/Brennan, Marshall, Stevens):
a. This is about a right to intimacy; what you do in private – not just sex acts but relationship that attaches.

i. Is he condemning people to the closet?

b. Quotes Holmes, “The Path of the Law”: Odious to uphold a law just b/c it’s old. But Blackmun isn’t really being Holmes.  Holmes would leave this to the legislature – how?  By upholding the statute?
vii. Lawrence v. Texas (2003) (P128):
1. Challenge to TX statute disallowing same-sex sodomy.
2. Court (Kennedy): Unconstitutional.
a. Liberty has 2 dimensions – spatial and metaphorical – this implicates both.  People are at liberty to choose a same-sex relationship.
i. Based on, right to sex decisions extends beyond marriage – Eisenstadt.
ii. Sex isn’t all that’s at issue here – it a bond of intimacy (def. part of liberty – not a right “to sex”). 
b. They should be applying HS or SS if there’s a fundamental rights – seems to be RB.  Does say “no legit state interest” is furthered here – that’s the change since Bowers (view of the morality interest).
c. No such criminalization till recent past.  Then, last 50 years, laws not enforced – “moribund.”
d. Despite stare decisis, Bowers can’t stand – “wrong.” Not correct when decided in light of prec @ time.

i. Scalia says he can’t see diff btwn Casey and Bowers.  Is it about social consensus?  Or rights?

e. Talks about ECHR and comparative law.

f. Distinguishes marriage – not demeaning to exclude there?  Marriage not a fund right?  Hard line to draw.
3. Scalia dissents: Casey?  
a. Plus lots of snide language. 
IX. Modern Equal Protection

a. Precursors: Suspect Classes
i. United States v. Carolene Products Co. (1983) (P138):
1. Tax on filled milk passed EP (and DP, and ICC) challenge.  Famous ‘Footnote 4’ lays out ways something could violate EP.
2. Exceptions to rational basis EP review:
a. Something violates Const. directly (Bill of Attainder) (why under EP?)

b. General prohibition, but with political process problems

i. What’s a process problem?  Laws that restrict your ability to get rid of them.  Supermajorities, etc.
c. Prohibition directed @ a discrete and insular minority (because this implicated process problems).

i. In this case, process problem = group can’t access/use processes (or they’re broken for them).

ii. Aren’t all political losers D&I Minorities?  There needs to be something systematic – beyond politics – keeping them that way.  Nobody will play with them, or they have nothing to bring to the table (systematically).  (Ely – like antitrust.)
1. The point is whether you’re a permanent, structural loser.
2. Or, Lawrence:  Where unconscious, racism isn’t amenable to political change. (why courts?)
3. Or, Sunstein: Courts aren’t sensitive to power; can take it out of the equation.
4. Is this about individuals or groups?  Ongoing issue.  
a. If groups, are blacks special?
b. And if about group hierarchy, how do we know whether “equal-same” or “equal-but-different” is better if either can accommodate hierarchy?

iii. Do we believe D&Iness hurts political effectiveness?  It may help!  Are we really after prejudice?

d. Remember rational basis still means discrimination btwn anyone can’t be irrational (Tara’s breakfast).
e. Does Carolene answer… 

i. What’s a violation – irrationality, distinctions btwn D&I minorities w/out compelling reason

ii. Who decides – If no D&I minority, courts will only police the process boundaries – rest of EP is up to Congress (and politics will ensure they do equally protect absent process problems).
1. Primus: “multiple gates as failsafes” doesn’t decide all of institutional competence – Court keeps out of most dangerous areas (war).
ii. Railway Express Agency v. New York (1949) (B519):
1. Facts:  NY statute prohibited advertising on vehicles by owner thereof (and nobody else).  EP challenge.
2. Court (Douglas): There must be an RB – we don’t know exactly what but we can think of some and we trust the legislature.  EP doesn’t mean you have to wipe out evils “all or nothing.”
3. Jackson concurs: EP is better than DP, because it doesn’t knock laws down, it just forces them to be broad!  Best possible safeguard – general application.
iii. Korematsu v. United States (1944) (B525):
1. Facts:  EO 9066 authorized exclusion zones and Congress made it a crime to interfere w/military commands in carrying this out.  Military commanded Japanese curfews and then exclusion.  Korematsu (citizen) stayed home and was convicted under the law (so this isn’t reviewing internment order).

a. There had been no legal Japanese immigration for 18 years – all here at least that long.

2. Court (Black): Constitutional (passes strict scrutiny – under DP, b/c EP not yet incorporated v. feds).
a. Laws targeted to a specific racial group automatically triggers strict scrutiny from courts.

b. They must be justified by “pressing public necessity,” not by racial antagonism (look @ motive?).
i. And they don’t think this is about racial animus.

ii. Black finds a relationship btwn espionage/sabotage and ethnicity and thinks this is enough.
c. Calls this a responsibility of K’s citizenship.

d. And shows a certain deference to Congress and military.

3. Murphy dissents:  We’ve fallen into “the ugly abyss of racism.”  The requisite reasonable relation isn’t present – not proportionate to concerns about espionage.  This is group guilt.
a. He seems to apply rational basis and flunk the exclusion!  (But it’s not very deferential RB).

b. Murphy, like DCC cases; Footnote 4; and (later!) O’Connor in New York v. U.S., is concerned about general application – we know this wasn’t needed b/c military wdn’t have tried to apply it to all of CA!

4. Jackson dissents:  We shouldn’t be sanctioning this – should look the other way rather than giving it the Court’s imprimatur.  Letting DP allow this is a “loaded weapon.”
a. He would invoke “political question.”

5. Ex Parte Endo (same day) ordered camps closed (they were, the day before – opinions may’ve been written and waiting).  Exclude people but don’t lock them up – is that where Court drew the ‘narrowly tailored’ line? 
b. State Action Again
i. Shelley v. Kraemer (1948) (B1601):
1. Facts:  Neighborhoods had racially restrictive covenants; black families bought houses and residential associations (which have standing) sue to enforce the covenants.
2. Court (Vinson):  Unconstitutionally unequal protection of property (invoking DP a little too??).
a. 14 Am applies to states.  These agreements can only exist via enforcement of state courts (the nexus).
i. Wouldn’t this mean cop couldn’t arrest Sally Robinson in Civil Rights Cases?  (But RR could still enforce against her – guard or whatever).

ii. We can privately discriminate all we want as long as we can “do it ourselves.”  Clubs, etc.

1. This gets tricky quick – do cops respond to calls from a guy they know is racist? Etc.

2. So just an act by gov can’t be enough – does it have to know it’s supporting racism??

a. It certainly doesn’t have bad animus here, as is required in Korematsu.

3. Deal – the state has to use the suspect classification itself.  

b. Counterarg: If courts would enforce a similar restriction against whites, this can’t be an EP vio.

c. Vinson:  Two answers:

i. We’ve never seen that happen (social reality/hierarchy view of EP).
1. How does this avoid undermining Plessy (still law)?  There were in fact both B and W cars.

ii. And anyway, the white and black person would both experience racial discrimination – the white in one neighborhood, the black in another, neither is OK (individual view of EP).

1. How did this avoid undermining Plessy?  This discrim is a harm (excluded from some particular neighborhoods, instead of indistinguishable train cars), the discrim there wasn’t.

d. Given state action, this obviously fails strict scrutiny.
c. Schools
i. Missouri ex rel. Gaines (1938) (B471):

1. Facts:  MO had a white law school and no black one – arranged for blacks to go to neighboring states.  
2. Court (Hughes): EP violation.

a. Equal means at least a facility in the same state.
ii. Sweatt v. Painter (1950) (B473):

1. Facts:  Sweatt denied admission to U of TX Law School b/c there was a parallel black facility.

2. Court:  EP violation; ordered admission to the white school

a. Talks at length about intangibles that the black school couldn’t equal – prestige, funding, alumni.
b. Did this commit the Court to Brown?  What step was left?
c. McLaurin case, same day – even a special seat is a violation (interaction w/others, learning).
iii. Brown v. Board of Education (1954) (B473):
1. Segregation in public education challenged all over by the NAACP.
2. Court (Warren):  Overrules Plessy – segregation in education, even if tangibles are equal, violates EP.
a. History (of 14 Am) is inconclusive at best (they didn’t have public schools then); look at reality today.
b. Schools play key role in creating substantive equality/are core state function (14 Am directed @ states).

c. Accepts as a matter of psychology the stigma argument Plessy rejected.

i. This is the only one of the 3 rationales that would also desegregate water fountains.
d. Separate is inherently unequal.

i. I really believe this in our country – all resources in the white community, plus stereotyping.

3. The tradeoff between this and “you have to really go for substantive equality”:  This has no political will behind it in the South but commands a very clear result.

4. We might argue education has a lot to do with process (later participation, understanding).
5. A teeny bit of commentary (most famous exchange, perhaps):

a. Wechsler, “Neutral Principles” (P139)
i. The court’s decision has no neutral principles at its root – it just prefers what black want over what whites want.  EP can’t do this.
ii. The problem of deciding what’s like race has no principle.

1. Here’s one: Hierarchy/subordination.
b. Black, “The Lawfulness of Segregation Decisions” (P140)
i. EP should be read to say: Negro race, as such, is not to be disadvantaged by law.
ii. Segregation is a massive, intentional disadvantaging.

6. Both Shelley theories seem to decide Brown: Individual choice unconstrained by race, and social reality.
iv. Bolling v. Sharpe (1954) (B475):
1. Same day as Brown; held segregation in DC to be a 14 Am violation.
2. Had to apply 14 Am against federal gov’t – reverse incorporation via 5 Am DP (includes “SDP” of EP).
a. Primus: ‘textually, garbage.”

b. Could you decide Brown without EP then (through 14 Am DP)? 
v. Brown v. Board of Education II (1955) (B481):
1. The remedy:  All deliberate speed, under supervision of District Courts.  Condemned as undermining the decision, but it didn’t prima facie have to mean “go slow.”
vi. Milliken v. Bradley (1974) (B492):
1. Facts: Detroit was so segregated (overwhelmingly black) that desegregating the district would mean spreading white students so thin whites would all leave.  So District Court proposes bussing Detroit students to other districts.

2. Court (Burger): No interdistrict relief – that would undermine local control and would punish districts who hadn’t segregated (so you have to show it at state level).
a. Um, Michigan did.
3. Marshall dissents:  This makes MI powerless to remedy its wrong!

4. Milliken II (on remand in 1977):

a. D.C., to avoid tons of bussing of white students, said black students get certain # of years in an integrated school and also state $$ for remedial education, etc.
b. S.C.:  Constitutional; a remedy means putting people in position they’d have been in otherwise.

c. Is this a return to separate but equal?  Didn’t we reject “tangibles” and say you have to have intangibles?
vii. Jenkins v. Missouri (1995) (B494):

1. Facts:  Kansas City plan created magnet schools to draw white students in.

2. Court: Restricted Milliken II resource-based remedies (on basis that this plan was inter, not intra, district).
3. Thomas concurs:  Not everything black is inferior.  He rebels against the psychological harm theory.
d. Marriage
i. Loving v. Virginia (1967) (B529):
1. Facts: VA statute - felony for whites and “colored persons” to marry each other.  The Lovings convicted.
a. “Colored” means all non-whites (so this isn’t the blacks-only view of EP).
b. If only blacks were prosecuted, we’d apply Yick Wo.

2. Court (Warren): Statute violates EP (challenged under DP too – not addressed?)
a. Equal application (per a Shelley theory) doesn’t save any racial classification from strict scrutiny.
b. State’s “compelling interest” in preventing mongrelization is no good, it’s really an interest in White Supremacy (Shelley’s other arg – socially meant to harm blacks; stigmatic harm).
i. First explicit application of strict scrutiny since Korematsu.

3. Stewart concurs:  Making criminality depend on race violates EP.  

a. Why does it depend on race?  If I wanted to marry a black man, my race would stop me (Shelley again).

b. Each of the people involved experience this as a harm based on their race.

4. Note: Clear as day in the legislative history, 14 Am drafters promised it wdn’t lead to interracial marriage.
e. Voting
i. “One Person, One Vote”
1. Colegrove v. Green (1946) (B781):
a. Legislative districting controversies are non-justiciable PQs. 
2. Reynolds v. Sims (1964) (B782):
a. Facts: Challenge to state apportionment schemes based on things other than population.
b. Court (Warren): Unconstitutional EP violation (sounds like SDP).  One man, one vote.
i. Voting is a fundamental right.  Districting must be by population to give votes equal weight/constituents equal voice – any deviation will get “careful scrutiny” (seems to be SS).
1. Because it’s the basis of all other rights.  Court doesn’t mention 15 Am.
2. 100%, basic Carolene.
ii. Long list of things apportionment can’t be based on – rural/urban, convenience, subregions, econ.
c. Harlan dissents:  This should be up to states.  Legislators represent people by repping their interests.
d. Stewart dissents only as to 2 states: 
i. EP actually demands 2 things: Rationality, and that no majority be systematically frustrated.
1. Carolene, except what about minorities who are frustrated (no chance to be in maj coalition?).
ii. This freezes one theory of political thought (playing Holmes, implying Lochner).
iii. He would approve the plans voted in by straight-up majorities and designed to give minorities amplified voice without outright control (get in the process and coalition-build).
1. Later case explicitly ruled out the majority-approval escape.
2. And isn’t locking in a temporary majority a bad idea (O’Connor – no consent?).
e. This may have been a pretty successful reform – got rid of a lot of malaportionment.
f. David: why not under Guaranty Clause?
g. Court just says this is diff’t than federal – or Senate would be illegal!  Why?  Small c?  Or b/c of a theory of interest running w/geography – exactly what Warren precluded states from using?
ii. The Section Five Question
1. Lassiter v. Northampton Cty Bd of Elec (1959) (P151):
a. EP challenge to using literacy test (w/no discriminatory application argument).  Court rejects (could be rational and not about race).
2. 1965 VRA (P151):
a. § 4(e) says states can’t test literacy etc. for people educated in American Flag schools (Puerto Ricans).
b. Passed under 14 Am § 5 “enforcement” power.   
3. Katzenbach v. Morgan (1966) (P152):
a. NY voters asked for enforcement of § 4(e), state challenged it as outside Congress’ § 5 powers.
b. Court (Brennan):  This is a constitutional use of § 5 power. 
i. Congress’ power was what was enlarged w/14 Am.
ii. This is a diff’t question than what the Court would find (and did, in Lassiter).  So it has to mean that Congress can “enforce” beyond the boundaries of what Court says 14 Am is.
1. 2 explanations: 1) Congress can interpret too, or 2) Court isn’t interpreting to limits, it’s underenforcing (and implicitly, 14 Am had independent content bigger than court enforces).  
2. But Court does limit Congress to the 14 Am purposes it had IDed – eliminating discrim based on invidious classification or dealing w/fundamental right (the SS triggers - both here).
iii. Analogizes § 5 power to N&P power – “Let the ends be legit…” (McCullough)
c. Harlan dissents: Interpretation is our job, and VRA can’t change Lassiter.
4. Theories of § 5 (P161)
a. 14 Am means exactly what the Court says it means – maximalism.  
i. This is Harlan in Katzenbach and Cooper v. Aaron.  Maybe Marbury (that might be departmentalist).
ii. This equates what Const means with what Court says it means.  Do we think Const has independent meaning, generally?  We must – “wrong the day it was decided.”

b. Court decides what it requires; Congress can enforce more than strictly required (no narrow tailoring).

c. Court’s interp is a floor – it tells you some things are definitely required – or prohibited.  Cong can say other things are req’d, too, and this changes what 14 Am mean, but it can’t touch the Court’s parts.

i. Is this Brennan’s ratchet?

d. OK, but if the Court says one of Cong’s additions are wrong, Court carries the day.

e. Court decides what it means in principle, then Cong decides what violates the principles even if Court wdn’t think so (Cong has better view).

i. This is getting similar to overenforcement – Cong enforcing more than 14 Am requires, for deterrence-ish reasons.  Politics (per Garcia) should restrain it from going too far.
f. 14 Am requires more than Court will ever declare/enforce (Court is institutionally constrained).  If Court is underenforcing a constitutional (including 14 Am) norm, Cong. can enforce more fully.
i. This is Sager, “Fair Measure” (P162)
ii. Does this de-constitutionalize rights (Cong changes, can repeal self)? 
1. Better than nothing
2. Certain statutes are totally locked in – can’t touch ‘em (except, well, you could).
iii. Could say, SS = court enforcing, Court admits there are other times to enforce and leaves those to Cong. by not reviewing it strictly.
iv. PQ = straight up underenforcement (court even admits it).
v. The Lassiter to Katzenbach move – you can’t believe both at the same time, unless 14 Am was actually changed by VRA.
vi. Maybe it’s more about difference – they both enforce, differently (but who resolves actual conflicts?)
g. Cong has a special relationship w/14 Am (from Civil War).  It, over Court, interps/enforces 14 Am.
h. Nothing on this list addresses effect of Cong moving first – McCullough – departmentalism, reliance interests, Court letting an arguable Congressional expansion stand.
f. Schools Again, and Poverty
i. San Antonio Independent School District v. Rodriguez (1973) (B830):
1. Facts: EP challenge to funding of schools via local property taxes.  TX law has state funding not tied to taxes that provides a “foundation,” and also caps percent at which districts can tax.  Hugely disparate results.
2. Court (Powell): Constitutional.  “The poor” aren’t a suspect class, education isn’t a fundamental right, RB applied and this passes.
a. “The ecological fallacy” – this doesn’t discriminate precisely against the poor, but against districts where they are aggregated/against them on average.
i. But isn’t there are Carolene “pure process” – with no D&I minority – argument, if education is connected to political power?

1. Court’s response: Everyone gets enough education to speak and vote – no absolute deprivation (implying absolute deprivation might be unconst!).  
2. And if we guarantee what’ “enough”, we’d be judging content – that’s for leg (underenforce)
3. But the issue is equality, not substantive bare minima.  (Brown – whatever state chooses to provide or do, it must do it equally) – in tension w/ed as right.  Leaves “what’s equal” open.
4. And Reynolds wasn’t about absolute deprevation – it protected equal weight.
ii. We just cannot stop people from paying more.  
1. The problem with what the state is doing it either 1) not enough baseline – fund right violation, or 2) the cap – not letting poor districts raise more w/lower property base (this seems wrong – we know they wouldn’t). 
b. Education isn’t a penumbral fundamental right just b/c of its close relation to others such rights.

i. Can’t just be fundamental, has to be in the Constitution either directly or indirectly (?).
1. Apparently voting and privacy are indirectly in there.

2. We could make many args the education is the same.  Voting really nexus on same level as education. Or, privacy is nexus and procreation one further step; voting could be nexus and education a further step.  Etc.

3. White dissents:  This shd’ve flunked RB on rational relationship of means to ends (which is school choice).
4. Marshall dissents:  Court shd overenforce here by covering edu to make sure the core rights get protected.

a. Cf. Katzenbach where Court allowed Congress to overenforce (it, itself, had underenforced).

b. Local control isn’t a big enough deal for us not to see this as DI implicating purpose.

5. Note there’s disparate impact by race, but per Davis you can’t raise it.
g. The Requirement of Intent
i. Palmer v. Thompson (1971) (P178):
1. Jackon, MS closed all its pools when ordered desegregated. 
2. Court:  Fine – this treats everyone alike, and bad legislative intent isn’t enough (you need facial race classification or disparate impact, too, then??)

a. Disparate impact without intent isn’t enough, either, see…
ii. Washington v. Davis (1976) (B546):
1. Facts:  DC law (federal, apply Bolling) requires a qualifying test for police officers.  Blacks fail much more and there’s no proven connection btwn test and job performance.  EP challenge.
2. Court (White): Laws can’t be unconstitutional b/c of disparate impact alone.  Purpose/intent req’d too.
a. Strouder: statistical imbalance on juries doesn’t give you a 14 Am case.

b. School segregation cases all require that the state or district subject to a remedy itself discriminated.

c. We couldn’t rule otherwise w/out invalidating tons of tax, welfare, regulatory, and licensing law…

i. Couldn’t they?  Just say impact has to be big – we have stats – and somehow connected to societal racism? (so not, say, geographic – if you can separate geography from past racism, which you can’t!).

ii. Anyway, these things would survive SS!  Do we just not want the courts to be swamped?  

d. However, disparate impact can sometimes lead to an inference of purpose/intent.
e. This means just RB will be applied if no intent can be found or inferred.

i. Why not have a middle step?

3. Stevens concurs: Be careful – the purpose/impact line will be complex (we use evidence to discover motive).
4. The test this creates goes:

a. Here we have a law that disadvantages blacks.  Is it a “racial classification”?  DI can give evidence.

i. If so, SS.  If not, RB.

5. Part of the trend from the group-based, to the individual-based view of EP. (But why, when indivs are the ones who experience DIs?).

6. Note: Title VII makes DI unconst (under ICC, not § 5: doesn’t affect Court’s application of 14 Am).
iii. Personnel Administrator v. Feeney (1979) (P179):
1. MA state law gave pref in state gov’t employment to vets – disparate impact by gender.
2. Useful test for intent:  Passed “because of, not in spite of” its disparate impact.
a. If “in spite of,” you only get RB review, even if there is a disparate impact.
iv. Siegal, “Why Equal Protection No Longer Protects” (1997) (P180):
1. We condemn slavery so much we can’t see anything wrong today.

2. Davis : segregation :: Plessy : slavery
h. Sex
i. Reed v. Reed (1971) (B624):
1. Facts: State law prefers men over women as estate administrators when situated same relative to decedent.  
2. Court (Burger): Violates EP (first time gender was covered by EP instead of DP!)
a. Applies RB and says this fails as arbitrary.  But would any way of choosing be non-arbitary.

i. This would clearly pass an RB test as usually formulated – “uncommonly silly” but still OK.

3. Real problem is it’s not arbitrary – it indicates a substantive judgment that men are better (and any otherwise arbitrary classification that’s used all the time must show such a substantive prejudice).
ii. Frontiero v. Richardson (1973) (B624):
1. Facts: Men in armed forces automatically claim wives as dependents; women must apply to claim husbands.
2. Plurality (Brennan): EP violation; gender classifications “inherently suspect” & get “close scrutiny” (=strict).
a. Women definitely face discrimination, especially in politics (shades of slavery).  Sex immutable.

b. This can’t pass SS – gov argued admin convenience, but a) none here and b) not always compelling.
c. He’s one vote short of making gender suspect to SS.

d. He also relies on Congress’ gender discrim laws (it’s enforcing 14 Am this way) and success of the ERA.

i. How should ERA success cut? Maybe politics is fixing it and court should stay away?

ii. 15th : 14th :: 19th : ERA.  
iii. ERA passed in North and West and failed in South almost entirely – no social consensus?

3. Powell concurs:  But we shouldn’t have applies SS – just rely on Reed.
4. Primus points out:  Who is being discriminated against vis-à-vis whom?

a. Both spouses and members – but then men w/wives in army are one set.  This would be the Shelley individualized rationale.

b. But Court acknowledges this is really worse for women – why?  Standardizes old gender roles (hierarchy) which hurts women more?

c. The biggest impact (besides having to file the app) is families w/wife in army where man makes more – since if their roles were reversed they’d still get benefits but this way they won’t.
iii. Craig v. Boren (1976) (B629):  The Thirsty Boys Case
1. Facts: OK state law you can sell beer to women at 18 and men at 21 for traffic safety reasons.  ACLU Women’s Rights Project brings an EP challenge hope to get SS.

2. Court (Brennan): Lays out heightened scrutiny – substantial relationship to important interest!
a. Doesn’t pass the relatedness prong.  Higher likelihood of men to drive under the influence isn’t enough.
3. Powell concurs: RB is the standard and this flunks.
4. Stevens concurs: None of these tiers!  Q is always whether a law can outweigh the harm it does. 

5. Rehnquist dissents: Goes for the hierarchy view!  EP is about vulnerable groups and history of discrimination, men shouldn’t be able to invoke it – they don’t need “special solicitation” from courts.
a. Plus, any law that tries to stop a few potential violators by restricting everyone will fail substantial relationship on the Court’s construction.

6. Undermines the hierarchy approach to EP law.  Good strategic case or not??

a. Bad language about broad statistics being out of line w/EP norms (implies norms are individualist?).
7. Three ways to see heightened scrutiny:

a. Smoking out purpose

b. Balancing gov and indiv’s interests/rights

c. Putting heavier burdens on legislatures
iv. United States v. Virginia (1996) (B640):
1. Facts: VMI is super fancy and doesn’t admit women.  4th circuit said, EP vio, so VA created “VWLI” (laughable substitute with community service projects and ‘self-esteem’ classes).  
2. Court (Ginsburg):  EP violation, not remedied by VWLI.
a. She says the standard is an “exceedingly persuasive justification.” Is this more than HS?
b. VMI’s offered means and ends:
i. Ends:  Diversity in public ed.

ii. Means: VMI, all male.
iii. Ginsburg: Smokes out purpose.  The means aren’t related to the ends convincingly, so the real ends must be rooted in prejudice.  
iv. State also seems to argue ends is VMI’s “adversative method,” and women can’t do it (so means rational).  Ginsburg:  If some women can, no rational reason not to let them.  Excluding based on qualifications is OK, but not use of gender as a proxy.

c. Individualist in sense that women who want to go, should.  Hierarchical in recognition of real purpose.

3. Rehnquist concurs in judgment:  For sex, sep-but-eq isn’t per se unconstitutional – this just isn’t equal.
a. And none of this raising HS to SS!

4. Scalia dissents: We should underenforce and leave ourselves free to change as the Const did (did it?).
5. Note EP is exceptional in that history (of discrimination) justifies finding things unconstitutional.

a. Puts the Court necessarily at odds with culture, brings harsh light to democracy problems. 
	Standard (Scrutiny)
	Ends (Interest)
	Means
	Cases

	Strict Scrutiny (Race)
	Compelling
	Narrowly tailored
	Korematsu (1st, DP), Shelley (implicit), Loving (1st explicit EP)

	Intermediate/Heightened (Sex)
	Important 
	Substantially related
	Fronteiro (almost), Craig v. Boren, VMI (higher?)

	Rational Basis
	Legitimate
	Rationally related
	Railway Express, Washington v. Davis


i. Animus
i. Cleburne v. Cleburne Living Center (1985) (P201):
1. Facts: Zoning ordinance prohibited home for the mentally disabled.  Challenged under EP.
2. Court (White): Applies RB, but finds this fails because city didn’t give a good reason so court can infer “negative attitudes” are the driver.
a. Looks like Reed.  Doesn’t look like RB (where court will supply reasons!).
b. Which part did the law fail?  Legit ends (this is totally rational!).  But why are “negative attitudes” per se illegit under 14 Am?
i. Only illegit if about status instead of conduct (so law can hate criminals).  

ii. Carolene would support this result and argue for HS.

c. Remember Commerce cases about bad ends…

3. Stevens concurs:  Only one standard!

4. Marshall concurs: We should apply HS (and majority really did).
ii. Romer v. Evans (1996) (B669):
1. Facts: CO statewide referendum passes law saying no anti-discrimination provisions in favor of gays will be allowed in the state!
2. Court (Kennedy): Unconstitutional under RB review (illegit ends).
a. “Law won’t tolerate classes…” But Kennedy, of course it does under RB review!
b. This law locks one group out of the process for good.
i. Counterarg – it was a statewide referendum, they had success before, are not a D&I min so Carolene shouldn’t apply.

1. But the part of Carolene that’s about direct process problems (and doesn’t depend on insularity) does apply.  This law makes its policy unchangeable by politics in future.
2. And maybe gays got political traction in some places, but not on state level.

c. Could really be about broad application of laws (Garcia).
3. Scalia dissents:  This is pure politics – a kulturcampf.  
a. The Baseline Problem: “special” rights if gays are already equal, “equal” rights if they’re disadvantaged.
i. Or, everyone has protection from discrimination based on personal characteristics, versus protections from discrimination are exceptions, rare, only for certain groups.

b. Status v. conduct:  Scalia thinks gays aren’t a class b/c homosexuality is conduct, not a status (so animus is OK, it’s like being a criminal, not mentally ill).
iii. Lawrence v. Texas, O’Connor concurrence and Scalia dissent (2003) (P202):
1. O’Connor concurs based on EP, not DP, and would not overrule Bowers because it was sex-nuetral.
a. She would apply a “more searching” form of RB (another tier??) and would flunk the statute b/c statutes aimed to hurt a “politically unpopular” group are not legit state interests.
i. She thinks gays are such a group, Scalia disagrees.  (She also sees status where he sees conduct.)
1. We all have the same intuition.  B/c we all know the stereotypes. (Scalia: b/c we’re an elite).

2. Problem with intuition:  Maybe we’ll only extend protection to groups who are becoming popular or powerful (women, gays).

ii. Status/conduct distinction:  Which is religion?

b. She thinks marriage does survive RB review b/c it’s not just about hurting gays – other reasons exist, though she doesn’t list them.
2. Scalia dissents:  Her holding is a slippery slope to marriage.  

a. Distinguishes Loving because both black and whites could marry, just not each other (incoherent - Both men and women can marry, just not themselves!).
j. Marriage Again
i. Goodridge Dep’t of Public Health (MA 2003) (P206):
1. Court reads MA marriage statute to be opp-sex only (it’s not explicit), upholds MA-DP same sex marriage challenge (forcing legislature to pass new statute, which it does).
2. Applies MA version of RB: The legit value has to transcend the harm to the disadvantaged class.
3. Notes that DP and EP overlap in MA as in federal law – equality limited to a list though, so DP shores up.
4. Marriage is very important (fundamental)?  Lists benefits etc.
5. This right means little without right to marry person of your choice.

6. Gov can limit for legit reasons.

a. State proposes three:

i. Setting for procreation

1. Not legit, because we don’t deny to people w/infertility – not the true point of marriage
2. Aren’t they really saying this isn’t tailored (the harm balancing)?  
ii. Child-rearing

1. Legitimacy here should be for legislature to find (as empirical matter are same-sex families worse), but the harm balance would outweigh it (court, again, doesn’t do that part!).
iii. Expense to the gov

1. Again, the harm outweighs. 
b. Consanguinity would be legit and prob outweigh the right.  Line-drawing as with all rights. 
7. Court is essentially forcing a law of general application.  RB is uncomfortable for this.

8. Primus’ best critique (socially):  Forcing straight roles on gays?  I don’t buy it. Choice.

9. Dissent : Marriage :: Scalia : VMI (the court is ruining it!).
k. Affirmative Action
i. Regents of the University of California v. Bakke (1978) (B576):

1. Bakke isn’t admitted to UC Davis med school, which had a quota (he had higher scores etc.)
2. Powell is the swing vote (4 would apply IS since it benefits minorities and pass it, 4 wouldn’t reach the constitutional Q by finding quotas illegal under Title VI).  
a. He says all racial classifications are suspect (SS), and this can’t pass even given interest in remedying discrimination (partly b/c that wasn’t found in a lower court, admin body, etc.).
b. But he says race could be a “plus” a la Harvard.  Can’t insulate people from competition.
ii. Fullilove v. Klutznick (1980) (B577):
1. Federal program prefers minority-owned businesses.
2. Constitutional, but narrowly.   Gets SS, passes b/c of special § 5 position of congress; no severe injury to white contractor; waivers built in.
iii. Richmond v. Croson (1989) (B578):
1. Richmond has a similar set-aside model (30% instead of 10%).

2. Court (O’Connor): held outright for SS of (at least state/local) affirmative action programs.
a. No deference owed to states – Fullilove was about § 5. 

i. Scalis, concurring, adds:  Discrim more likely by states.
b. Personal EP rights of white contractors violated when they can’t compete.  

c. Fails both prongs of SS: 

i. Remedying city’s own discrim might be OK; remedying societal is not.

1. Um, didn’t Richmond discriminate?

2. .67% (DI) and people’s “views” that there’s been discrim aren’t enough for her.
ii. Not narrowly tailored – city didn’t consider things like a general prog for all small businesses.

3. This is protecting whites – and they are in fact a minority in Richmond (straight up Carolene).

a. But only .67% of contracts go to black-owned businesses!!!

b. Primus: do we need to know this is less than black contractors that exist, or is DI enough (under Davis –  inference of purpose).  Can you infer from extreme stats?  What other expl is there?
c. And I question the Carolene premise.  Numerical majority does NOT mean not-disenfranchised.

i. ½ of city council was black.  That might mean not-disenfranchised.

ii. There’s something sick to me about saying a 30% reservation in a 50% city is so bad.  Jim Crow was a 100% reservation – this is not that.

4. After this and Davis, the purpose of EP race challenges is to limit affirmative action. 
iv. Adarand v. Pena (1995) (B581):

1. Facts:  Fed incentivizes its contractors to use subs frm disadvantaged backgrounds; race creates a presumption in identifying such.
2. Court (O’Connor): 

a. All racial classifications (even § 5) get SS.
b. Lower court can decide if this is narrowly tailored to further compelling interest. 

3. Scalia concurs:  But there can never be a compelling interest to make up for past discrim.
a. He refuses to add up burdens and benefits on groups – resolute individualist. 

b. Inconsistent w/his stance in Lawrence (where individual was discriminated against).

4. Thomas concurs:  Dissent is racially paternalist.  Good intentions lead to dependency and entitlement.
a. He sees stigma to blacks in racial burden (quotes Strouder or benefit) – never to whites.  

i. T cd respond: Barring you frm jury means you’re not competent; helping you get job means same.

b. This type of individualism ignores hierarchy in the Q of need for the benefit, then brings it back in when considering the flip side (the harm it does). Stigma only possible given hierarchy baseline.

c. You can’t apply SS absent purpose (in DI cases – Davis).  You can in cases that use racial categories with no purpose to hurt blacks, b/c of stigma to them – which is not the purpose!  Argh.

5. Stevens dissents:

a. There’s a difference between placing a burden on a group, and benefiting a group when it incidentally burdens another.  We have a caste system to break out of here.

b. This should be a Feeney-type “in spite of” case (there, you burdened women, historically on the WRONG end of the hierarchy, and still allowed it!).

6. Ginsburg dissents: 

a. This opinion prevents us from dealing w/discrimination that still exists and reaching EP ideal.

7. Where is the consideration of process here?  Unlike in Croson, this favors minorities who don’t have nat’l clout – we should not suspect it on Carolene grounds. 
v. Kennedy, “Persuasion and Distrust”

vi. Grutter v. Bollinger (2003) (P228):
1. Facts: UMich Law School – highest ranked public LS – allows its admissions cmte to think about race (in practice, it has a good deal of weight).  Goals are diversity – through “critical mass” and detokenization.
a. Asians and Jews won’t get the plus b/c they already apply in enough #s – actually supports their proferred “diversity” (instead of past unfairness) rationale!

2. Court (O’Connor):  SS applies, but diversity is a compelling interest and this is narrowly tailored. 
a. First SS aff ac case where program survived (no longer fatal in fact). 
b. EP is an individual right – people have to get individual consideration.  People do – diversity can help white students w/unusual backgrounds – it’s not all about race. 
c. Part of why they find diversity compelling (or narrow tailoring?) is deference to UMIch.

d. And the business and military briefs saying it’s important. 

i. Connection to producing lawyers who will lead, and make gov legit to citizenry.  Is this a hint of a diff’t compelling state interest – legitimacy? 

e. Primus implies she didn’t really do narrow tailoring, if it’s about smoking out purpose, b/c admissions are proportional to applicant pool (so that must be a concern).

f. She closes by hoping we won’t need this in 25 years.

3. Ginsburg concurs: But hedges on the 25 years (things might not be better) – not a sunset.

4. Thomas dissents: Paternalism. 
a. No compelling interest in having (or marginally improving education at) an elite law school – if race-blind considerations would make it a worse school, so be it (let them choose). 

b. Esp. not a compelling interest for the state, b/c grads leave (simplistic). 

c. It’s a “cruel farce” to admit unqualified people!  And stigma to those who “really” get in. 
d. He doesn’t expect inequality to change, so we can’t wait for that to end aff ac. 
i. Does he think blacks are dumber or conditions are stacked?  If latter, why can’t law address that?

e. Const is the same today as it will be in 25 years.  
5. Rehnquist dissents: O’C basically didn’t apply SS. 
a. This is outright racial balancing.  No “critical mass” when you have less Native Ams. than blacks.
6. Kennedy: Racial balancing – we only left door open subject to SS, and we didn’t apply it here.

a. He seems to think there is an appropriate way to use race but this (b/c suspicion of % balancing) isn’t it.

7. Sandel, “Liberalism and the Limits of Justice”

a. This dude thinks acceptance letters should say “not your merit, but the social goals we want to attain.”

b. But if you have control enough to fit into their social goals (though “qualifications…”) 

c. And race etc. come into play only for people who are already in this incredibly elite tier, and we’re selecting between them. 

i. The problem – real reason to take blacks w/lower test scores is b/c they test lower, and that’s closed off now as a compelling state interest.

8. Note, as in Adarand, the Carolene rationale is dead/not in play here. 
vii. Gratz v. Bollinger (2003) (P243):
1. Facts: UMich undergrad assigns 20 points in their system for minority status. 
2. Court (Rehnquist): SS, diversity compelling, not narrowly tailored. 
a. Not individualized (and this belies true purpose – can’t be diversity) 
b. (Note, assigning points for other things only gets RB scrutiny so is fine)

c. (And per Davis and more directly, Feeney, you can’t challenge DI of legacies!) 

d. The 20 points takes some whites out of competition – no hope of individualized consideration.  (But this isn’t actually like that – it’s NOT a quota – even w/20 extra points you could have 0 blacks).

3. Ginsburg dissents:  The only diff btwn “think about it” and “20 points” is the level of obfustication (more in the first case), which prevents political debate.

4. Law and econ view of the case:  Makes aff ac more expensive (look at everyone). 
l. Crisis
i. Bush v. Gore (2000) (P252):
1. Facts:  Bush sued to stop state-court-ordered recount in Fla. 2004. 
2. Court:  This violates EP b/c diff’t standards were used for diff’t votes.  Stop the recount and certify.  But this will never apply again.
a. Remedy incoherent – if prob is votes were miscounted, don’t entrench that, order a statewide standard (a la Stevens).

b. Where’s the SS?  

c. Is this a fundamental right (SDP, Reynolds)?  If not – they say it’s EP – aren’t we just doing RB? 
i. (This is Washington v. Davis, only DI isn’t even on a defined class – just geography!).
d. Where’s the deference/federalism? ON this rationale every election ever is illegal. 

3. What were they so afraid of?  The system would have worked.  2 votes for the EP thing were a concession to Kennedy, but then “the Chief called time.” 

4. Academics go crazy to justify it.  Crisis, structure of gov, state court was out of line, a good new EP theory!
5. But what does it mean to say this was wrongly decided? Marbury? Jones & Laughlin? 
a. “Wrong” cases: Wickard, Darby, Plessy, Lochner, Bowers, Gratz… or Brown, Roe, Grutter, Lawrence.
Structure of Government + The Rights of Individuals and Minority Groups

X. Return to Section Five

a. Section Five invokes: 

i. The branches – who decides what’s “enforcement” and what the Am requires? 

ii. Federalism – what can Congress make the states do? 

iii. Gov’t and individual – when is someone not being equally protected so as to trigger Congress’ power?
b. Employment Division v. Smith (1990) (P271):
i. Generally applicable laws can burden religious practice w/out violating 1 Am.  (A DI theory).
ii. Religious Freedom Restoration Act passed in response, near-unanimously, basically overruling the decision.  Claimed authority was 14 Am § 5 (under 14 Am DP, incorporating 1 Am?)
1. Borrows SS-type language – can’t substantially burden relig, even via general application, w/out passing S.
c. City of Boerne v. Flores (1997) (B306):
i. Facts: Church challenged local gov license refusal under RFRA; Boerne challenged RFRA (or court raised it).  Congress defended RFRA as “prophylactic” – preventing vios of its conception of DP. 
ii. Court (Kennedy): 
1. Nope.  You have enforcement power, not the power to determine a violation.  We decide. 
2. If Congress could change its own powers the Const wouldn’t be supreme.
a. But what if Court can define own…? 

3. Rejects the prophylactic rationale (that if vios are widespread, a blanket prohibition is best enforcement).
a. Must be congruence btwn ends (stopping violations) and mean (the law).  RFRA is out of proportion.
b. It’s not designed to ID state laws that are unconstitutional – it changes what is unconst. 

4. Congress can make judgments only within its sphere.  

5. Why the difference from Katzenbach?

a. Maybe b/c this isn’t what’s core “in” the 14 Am?  Free Ex is incorporated.  Cong’s role less direct.
b. Maybe court was underenforcing in Lassiter but wasn’t in Smith?  B/c voting rights are for states.
c. Or, maybe court was underenforcing in both, but RFA was outside even the outer bounds, whereas the VRA was in the bounds.  
d. The standard is proportionality and congruence – K had it, this doesn’t.   Maybe Cong can only move in small steps away from Court’s limits. 

e. Maybe the sweeping passage of RFRA is indication that politics will take care of this (sub-Constitutionally) and RFRA did it on too high a level. 

6. Best defense for RFRA:  Just like VRA, was meant to ferret out bad purpose (not just DI) where it’s hard to prove/catch. 

a. How does court know that wasn’t happening? Religious people a maj? Shouldn’t Cong be the authority on questions like that?  Do we let the Court “know” social facts (Plessy)?
iii. Lassiter : Katzenbach :: Smith : Boerne, but opposite outcomes. 
d. United States v. Morrison (2000) (P272):
i. Facts: VAWA provided a federal civil remedy (against attackers).  Is this w/in § 5?
ii. Court (Rehnquist): No.  Upholds Civil Rights Cases and state action requirement.
1. The state action limit on the 14 Am applies to Congress’ enforcement too – it’s a “principle.”  
2. “Congruence and proportionality” test: 
a. Cong – it has to go to the right actor (here, it doesn’t – can only punish state?).
b. Prop – it has to “fit the crime” – can’t be too broad.  
i. Scalia’s Hibbs problem – targets all states, violators and non. (So does 14 Am!!!).

iii. Breyer dissents: State acted by omission.  
1. But it provided her same remedies others had.

2. didn’t enforce though!  A Yick Wo problem.
3. And these might be hard to detect, hence need for a prophylactic.

4. Anyway, this isn’t the law (inaction) – never accepted – not “how it works” (would be a watershed).
iv. Reconciling this w/Katzenbach:

1. K was about increasing the “what” we punished – making the conduct box bigger.  This is about making the “who” box bigger.  
a. Congress can’t change actor b/c it implicates structural federalism?  
i. Tara – isn’t the principle to protect individuals? (O’Connor in NY)?

ii. Julie – if so, this is still a bad precedent for fed invading it.

iii. Erik – maybe they just shouldn’t be able to grow both of the boxes – or there’s no brake!

iv. Rishi – this is just about what Congress can due by statute.  The self-executing EP and suits under it are still limited, and Cong is limited by politics.

1. Plus, it’s worked out fine under Commerce Clause (Heart of Atlanta) despite all the doom.

b. Or b/c conduct is harder to define/investigate so leave it to Congress?
e. Nevada v. Hibbs (2003) (P276):
i. Facts: FMLA provides that employers have to give ppl (M and F) at least 12 months family medical leave.  Hibbs (M) sued NV (his employer).  Challenged as outside § 5 power.
1. Can’t be under ICC b/c you can only sue own state under something passed after 11 Am – 14 Am works.
ii. Court (Rehnquist): Constitutional (prophylactic; congruent and proportional).
1. Women have historically been hurt by stereotypes about family role (and continue to be). 
2. This is congruent to that end, b/c states were part of discrimination.

3. Proportional – not too drastic, he implies (general, no HS need be applied). 
a. The reason he mentions HS is b/c court has found a pattern of violations there – for Cong to address.
b. But the whole point of HS is to let the Court decide b/c we don’t trust majorities!
i. It’s states we don’t trust, though – 14 Am trusts Congress.

ii. But after Adarand is that true?  EP binds fed via 5 Am and standards are identical.
iii. Trust of Congress isn’t the issue – it’s not the violator here (more like a reviewer of state acts)?

c. Maybe that’s not the point.  Maybe the point of scrutiny is not to tell you who decides, but in fact the substance of what’s constitutional.  Less things are constitutional where race invoked.

i. This would mean Court now = the Constitution.  Departmentalism is dead.

iii. Scalia dissents: We haven’t shown all 50 states committed gender discrim. 

1. In Croson, states could only use race to remedy own past discrim (not societal).

iv. Kennedy dissent:  States must still be discriminating and this must be a specific showing.  Not proportional, b/c employers can still choose to offer women more time than 12 weeks!

1. This is really an entitlement program.
f. Tennessee v. Lane (2004) (B324):
i. Facts:  Lane, disabled, is forced to crawl up courthouse stairs to reach hearing.  Sues under ADA (passed on § 5 basis) Title II (public accommodation).

ii. Court (Stevens):  Title II constitutional prophylactic.
1. Seeks to enforce a host of (incorporated?) rights.

a. What does that bear upon?  Congruence?  Or fact that a court would decide under DP (fund right)?
2. Reaches official conduct on history of discrim.  That’s far enough for this case.

a. Implies they wouldn’t uphold the Title I employment prophylactic.
iii. Rehnquist dissents: Proportionality means it has to be related to the orig discrimination – and such discrim was not coming from state courts. 

1. And Lane is suing for denial of rights, rather we’re testing Congress’ power here. 

iv. Scalia dissents:  I shouldn’t have joined Boerne.  Prophylactics are dangerous and C&P test “flabby.” 

1. Is he right about lack of principle?

2. Is this whole case driven by the image of Lane on the stairs? 
